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Attorneys for Protestant,
SANTA MONICA AUTO GROUP INC., dba
SANTA MONICA INFINITI

STATE OF CALIFORNIA
NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of: Protest No.: PR-2330-12
SANTA MONICA AUTO GROUP, INC., dba

SANTA MONICA INFINITI, PROTESTANT SANTA MONICA
INFINITI’S OPPOSITION TO
Protestant, RESPONDENT INFINITI DIVISION,
' NISSAN NORTH AMERICA, INC’S
VS. MOTION TO DISMISS PROTEST
INFINITI WEST, a Division of NISSAN
NORTH AMERICA, INC.,
Telephonic Hearing:
Date: June 6, 2012
- Respondent. Time:  10:00 a.m.

Protestant SANTA MONICA AUTO GROUP, INC., dba SANTA MONICA INFINITI
(“Protestant” or “SMI”) hereby opposes the motion to dismiss protest filed by Respondent
INFINITI WEST, a Division of NISSAN NORTH AMERICA, INC. (“Respondent™ or “Infiniti)
as follows:

INTRODUCTICN

By letter dated March 26, 2012, Respondent notified SMI of its intention to establish an
additional Infiniti franchisee in the City of Beverly Hills, California. On or about March 29, 2012,

SMI filed the instant protest with the New Motor Vehicle Board (the “Board”), pursuant to the
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provisions of Vehicle Code Section 3062. By its motion, Respondent is seeking an order from this
Board dismissing SMI’s protest without a full merits hearing, which hearing is statutorily provided
for in Vehicle Code Section 3062, 3063 and 3066. Respondent’s motion is based upon its
contention that a letter dated September 13, 2010 (attached as Exhibit B to the Declaration of Eric
Anderson (“Anderson Declaration™), which was attached to Respondent’s Motion to Dismiss
Protest) constitutes an enforceable waiver of SMI’s statutory right to protest the proposed
establishinent of the Beverly Hills point. However, as set forth below, this letter does not
constitute an enforceable waiver of Protestant’s protest rights for several reasons, including the
fact that it is unlawful (under both the previous and present versions of Vehicle Code Section

11713.3(g)), the letter is not admissible into evidence by application of the parole evidence rule,

| and it cannot be viewed as a separate agreement between the parties because it is not supported by

independent consideration. Furthermore, SMI is entitled to a merits hearing pursuant to Vehicle
Code Sections 3062, 3063 and 3066 as further discussed below. Accordingly, the only proper
determination that can be made by the Board in this matter is to deny Respondent’s motion to
dismiss and allow this matter to proceed to evidentiary hearing pursuant to the provisions of
Vehicle Code sections 3062, 3063, and 3066.}

ARGUMENT

1. SMI’s right to an evidentiary hearing

The disparate bargaining powers between automobile manufacturers and automobile

dealers have long been recognized.z Vehicle Code Sections 3050 et seq. were enacted with the

! Respondent, in citing the Duarte and Witting case, argues that dismissal of this protest will further the goal of
administrative efficiency in that it would permit Infiniti to open the Beverly Hills point without the necessity of an
evidentiary hearing on the merits of the protest. (Respondent’s Motion, p. 4, Ins. 13-17). However, this is simply not
the case. As the Board’s files will reflect, another dealer within the relevant market area (Glendale Infiniti) has also
protested the Beverly Hills establishment. Thus, there is no *administrative efficiency” which will be gained in
dismissing the present action and depriving SMI with its right to present evidence on this protest.

2 See New Motor Vehicle Board v. Orrin W, Fox Co., 439 U.S. 96, FN 4-7 (1978). (discussing this disparity of
bargaining power between manufacturers and dealers and California’s Automobile Franchise Act [i.e. Vehicle Code
Sections 3050 et seq.]) (“By empowering the New Motor Vehicle Board to superintend the establishment or relocation
of a franchise, the statute makes it more difficult for a manufacturer to force its franchisees to accept unfair conditions
of trade by threatening to overioad their markets with intrabrand competitors.” Id. at 111, Mr. Justice Marshall,
concurring). -9

PROTESTANT SANTA MONICA INFINITI’S OPPOSITION TO RESPONDENT INFINITI DIVISION, NISSAN NORTH
AMERICA, INC'S MOTIOM TO DISMISS PROTEST
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goal of curbing such disparity, and through Vehicle Code Sections 3062°, 3063* and 3066
provided for a protest and hearing process to be followed. There is no statutory provision that
provides for a summary judgment process as urged by Infiniti. The Duarte case is clearly
distinguishable from this present case in that in Duarte dealt with a DaimlerChrysler’s notice of
termination to a dealer where DaimlerChrysler had decided to stop manufacturing a line of
vehicles (Plymouth) sold by that dealer. (See Respondent’s motion, pg. 3, lines 24-26). Since the
product to be sold would no longer be available, the Court upheld the decision to dismiss the
dealer’s protest ruling that an .evidentiary hearing before the board was unnecessary and in the
interests of administrative efficiency it dismissed the Protest. (Seé Respondent’s motion, pg. 4,
lines 15-17) In this case, on the other hand, Infiniti has not issued a notice of termination, but
instead seeks to add a sales location and a separate service location for an additional dealership.
(See Protest on file, and Respondent’s motion, pg. 3, paragraph 5, lines 11-14). There has been no
suggestion that Infiniti has decided to stop manufacturing any particular vehicle line. Thus, SMI
must not be deprived of the opportunity to participate in and present evidence on the merits of
establishing additional Infiniti representation in a market that already has 4 existing dealerships.
(See the Declaration of Michael M. Sieving submitted concurrently herewith containing maps of
existing Infiniti dealership locations).

2. The Infiniti Dealer Salés and Service Agreement Standard Provisions

The Infiniti Dealer Sales and Service Agreement attached as Exhibit A to the Declaration
of Eric Anderson, which accompanied Infiniti’s motion, is incompléte as it does not include the
Standard Provisions thdt are part of SMI’s sales and seﬁice agreement. (See Declaration of
Michael M. Sieving submitted concurrently herewith). The standard provisions, in section 15.,

subsection E. set forth that the sales and service agreement is an integrated agreement. As is

? “When a protest is filed, the board shall inform the franchisor that a timely protest has been filed, that a hearing is
required pursuant to Section 3066, and that the franchisor may not establish or relocate the proposed dealership until
the board has held a hearing as provided in Section 3066, nor thereafter, if the board has determined that there is good
cause for not permitting the dealership.” (Vehicle Code Section 3062(a)(1). An identical provision is found in Section
3063(a)(2). _ .

* Vehicle Code Section 3063 provides for the good cause factors on which evidence is to be presented. Following the
presentation of such evidence by both sides, a determination on the merits regarding whether or not good cause exists
for the addition of a dealership franchise is to be made. _ 3.

PROTESTANT SANTA MONICA INFINITI*S OPPOSITION TO RESPONDENT INFINITI DIVISION, NISSAN NORTH
AMERICA, INC’S MOTION TO DISMISS PROTEST
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evident from the face of the documents, the letter attached as Exhibit B to the Declaration of Eric
Anderson, is not integrated into the sales and service agreement whereas Exhibits A through C
attached to th¢ agreement specifically are. With respect to contracts, California Civil Code Section
1625 reads as follows:

“The execution of a contract in writing, whether the law requires it to be written or not,
supersedes all the negotiations or stipulations concerning its matter which preceded or
accompanied the execution of the instrument.” (Civ. C. Section 1625).°

Here the sales and service agreement contract was executed, as a fully integrated
agreement, yet the purported waiver letter was not incorporated by reference. Pursuant to Civ, C.
Section 1625, the sales and service agreement’s terms supersede the letter agreement. Since the
sales and service agreement does not contain a protest‘waiver, no enforceable protest waiver was

entered into between the parties and SMI’s protest must be allowed to proceed.

3. No_independent consideration was provided to SMI with the purported protest
waiver letter

Infiiti agreed to provide a sales and service agreement to SMI, in exchange for which SM1I
agreed to, among other things, use of the facility =xclusively for Infiniti operations. (See Exhibit
A incorporated into to the sales and service agreement and attached to the Eric Anderson
Declaration), In addition, SMI agreed to renovate the facility consistent with the Infiniti Retail
Environmental Design Initiative (see Exhibit B incorporated into the sales and service agreement
and aftached to the Eric Anderson Declaration). SMI also agreed to certain qualifications of its
executive managér (see Exhibit C incorporated into the sales and service agreement and attached
to the Eric Anderson Declaration). As reflected in these exhibits, SMI will have to undertake major
construction/remodel of its facility in the near future, in accordance with the timetable set fbrth-in

Exhibit B to the Eric Anderson Declaration, which is incorporated by reference into the sales and

* The Parole Evidence rule prohibits the introduction of any extrinsic evidence, whether oral or written, to vary, alter
or add to the terms of an integrated written instrument.” Casa Herrera, Inc. v. Beydoun, 32 Cal, 4™ 336, 342 (2004)
{citing Alling v. Universal Manufacturing Corp., 5 Cal.App.4™ 1412, 1433 (1992).
4.
PROTESTANT SANTA MONICA INFINITI’S OPPOSITION TO RESPONDENT INFINITL DIVISION, NISSAN NORTH
' AMERICA, INC’S MOTION TO DISMISS PROTEST
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service agreement. No separate consideration is alleged to have been provided by Infiniti to SMI
(because it was not) such that the purported protest waiver letter could be construed as an
enforceable contract against SMI.

California Civil Code Section 1550 clearly sets forth “consideration” and “a lawful object”
as elements essential to the existence of a contract. The purported letter waiver is not supported by
consideration®

4, The purported “Waiver” is Unlawful and Unenforceable Under Both the Previous

and Present Versions of the Vehicle Code.

As Infiniti correctly points out in its motion, prior to January 1, 2012, Vehicle Code section
11713.3(g) made it unlawful for a manufacturer or distributor “require a dealer to prospectively
assent to a release, assignment, novation, waiver, or estoppel that would relieve any person from
liability to be imposed under this article ...”. (Respondent’s Motion, p. 6. Ins. 20-22). Infiniti
argues that courts have interpreted that section in such a way as to permit the types of waivers that
are included in the case at issue, and cites the Lew 'Williams case as its authority. However, the
Lew Williams court dealt with a completely different factual situation, one in which the dealer
negotiated for and received valuable consideration from DaimlerChrysler, in exchange or which
the dealer agreed not to protest the establishment of an additional dealership in the South
Sacramento area. The crux of the court’s opinion in Lew Williams was the fact that the dealer
received valuable consideration in exchange for the waiver, such that the waiver itself could stand
alone as an enforceable agreement, independent of the franchise between the parties. In the

present case, we don’t have any of the elements present in Lew Williams. Here, the waiver letter

® Infiniti’s argument that the franchise itself constitutes consideration must be disregarded. Ifthis argument were
accepted, any manufacturer would be able to insist on protest waivers from dealers in conjunction with every sales and
service agreement, thereby circumventing the dealer’s protections under the Vehicle Code. As discussed, the franchise
(aka sales and service agreement) was provided to SMI in exchange for certain agreements from SM1, which were
expressly incorporated into the final integrated written sales and service agreement, The protest waiver was not
incorporated into-the final sales and service agreement and no independent consideration was provided to SMI such
that the purported waiver letter could be viewed as a separate binding contract. Notably, Vehicle Code Section
11713.3(g)(3)(F) codifies the position that a franchise itself is not sufficient consideration for a protest waiver.

While Vehicle Code Section 11713.3(g)(3)(D) provides that “[t}his subdivision does not ... [a]ffect the enforceability
of a provision in any contract entered into on or before December 31, 20117, the purported waiver letter is not a
contract, since it lacks consideration. The sole contract between the parties is the sales and service agreement.

_5.-
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was executed prior to or contemporaneously with the sales and service agreement containing an
inlegration clause, thus its terms are barred under the parole evidence rule. Second, there is no
evidence that the waiver was the subject of any negotiations between the parties — rather it appears
{o be a document that Infiniti simply i'equired of SMI. Third, there is no evidence of any separate
consideration to SMI to support the waiver, something of critical importance to the Lew Williams
court. Thus, the rationale for enforcing the waiver discussed in Lew Williams is not present in this
case, and there is no reason that the Board should determine that the waiver letter deprives it of
jurisdiction to hear evidence related to the merits of this dispute.

With respect to the January 1, 2012 amendments to Section 11713.3, it is clear that the
Legislature intended to eliminate the arguments made by Infiniti herein, which were based upon
the determinations made in the Lew Williams case. The 2012 amendments make it unlawful for a
manufacturer or distributor to “obtain from a dealer or enforce against a dealer” any waiver that
modified or disclaims a “right or privilege of a dealer”, including any protest right, subject to some
very limited exceptions. Section 11713.3(g)(3)(H) places a number of restrictions upon the use of
such waivers dealing with protest rights under Section 3062, and also provides that “[a]ny
determination of the enforceability of a waiver shall be determined by the board and the franchisor
shall have the burden of proof™.

5. The addition of a further Infiniti dealer in Beverly Hills is unnecessary and

detrimental to SMI

A total of four Infiniti dealers currently operate in the Santa Monica market. (See attached
Declaration of Tina Hopper submitted concurrently herewith). It is SMI’s position that the
proposed new Infiniti dealership in Beverly Hills would serve to over saturate the market with
Infiniti dealers.” and would take away vital business from SMI, who borders the ocean. The map

attached to the Declaration of Tina Hopper, which was printed directly from the Infiniti USA

7 Oversaturation of dealerships was a major problem forth both Chrysler and General Motors, who as & matter of
public knowledge, terminated hundreds of dealerships across the country to address such dealer oversaturation and to
establish an efficient and effective dealership network that is competitive. Infiniti has seen decreasing sales in the
California market due to delays new product developments, which will be explored in depth at the cvidentiary hearing
on the merits of this protest. Adding a new dealer, without an opportunity for the Board to rule on a protest to that
cslablishment, does not remedy the sales problems raised_bé Infiniti.

PROTESTANT SANTA MONICA INFINITI'S OPPOSITION TO RESPONDENT INFINITI DIVISION, NISSAN NORTH
AMERICA, INC’S MOTION TO DISMISS PROTEST
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website, shows that the proposed new dealership (marked with an x) would be established further
inland and close to SMI. Through SMI’s geographical dealership location close to the Pacific
Ocean, SMI’s customer base is naturally located further inland.

CONCLUSION

For the reasons set forth above, Protestant respectfully requests that the Board deny
Respondent’s motion to dismiss protest, and permit this matter to proceed to evidentiary hearing

on the merits of the protest, in compliance with provisions of Ve

/564/4/
MICHAEL M. SIEVING' (
CALLANHAN THOMPSON, SHERMAN

& CAUDILL, LLP

Attorneys for Protestant
Santa Monica Infiniti

icle Code sections 3062,

3063, 3066 and 3067.

Dated: May 18,2012
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DECLARATION OF MICHAEL M. SIEVING

I, MICHAEL M. SIEVING, declare:

1. I am an attorney at law, duly license to practice in all courts of the state of
California, and am counsel for Protestant in the above-entitled matter. 1 am
one of the attorneys retained to represent Protestant in the above captioned
matter. The following facts are true of my own personal knowledge and, if
called as a witness, 1 could and would competently testify thereto.

2. Attached hereto and marked as Exhibit A is a true and correct copy of the
Infiniti Dealer Sales and Service Agreement, Standard Provisions between
Protestant Santa Monica Infiniti and Respondent Infiniti West, a Division of
Nissan North America, Inc.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct and that this declaratiqn was executed on May 18, 2012 at
Sacramento, California. ' _
| WA

MICHAEL M. SIRVING

_g.-
PROTESTANT SANTA MONICA INFINITI’S OPPOSITION TO RESPONDENT INFINITI DIVISION, NISSAN NORTH
AMERICA, INC’S MOTION TO DISMISS PROTEST




INFINITI

DEALER SALES

AND

SERVICE AGRFEMENT
STANDARD PROVISIONS

INFINITT DIVISION :
NISSAN NORTH AMERICA, INC,

=23
g
(=]
3
&




TABLE OF CONTENTS

. Page
1. Definitions ........................ .. T 1
2. Dealership Location and Dealership Facilidies ... 2
b pocaton andFaciites ... 2
o et Faclties Addendu ... 2
o poegE AMAGIONS ... 2
o Developmentof Marker Studies ... 2
= veluation of Dealrship Faciltes and Locaion ... L1111 2
3. Vehicle Sales Responsibilities of Dealer ........ ... .. .. B TR 2
[ general Sales Obligatons of Desler ......................... ... Ll 2
0 oS O OIN VEIes ... 3
b OROMAN MAets ... 3
o Addttonal Factors for Consideration .........................00 [ 1T 3
E. Used Motor Vehicle Sales ................ LR TR PP 3
" Fualuation of Dealer's Saes Performance ..., [L 3
4. Responsibilities of Dealer With Respectto Service and Parts ... 3
J qenaral Senice Obligatons of Deler ... [ [ 3
5. Specific Service Obligations of Dealer ............................ ..~~~ T 4
C. Service Operations of Dealer ...~ LR T PP e 5
D. PartsOperationsofDealer.................................A..........' ......................................... 5
E. Evaluation of Dealer's Service and Parts PrOMRNGE .. 5
5. Other Seller and Dealer Responsibilities ......................... ... .. B 8
p stssistance Provided by Seller ... 6
o AVEIUSIAG BN PIOMOON ..o 6
C. Customer Satisfaction and Required DIsclosutes ... 6
D. Dealer Personnel ......... e e R 6
EMS 7
U O Operaions ... 7
o GBBMEI BN FInancing ... 7
H. DealerSystems.,...............................................' ............................................. 7
| Records ad REPOrts s 7
o Bt of spection ... 8
o Lonfidentiality oo 8
L UseofnfiitiMarks ... 8
O Parohase and Delivery ... 8
e DEAIBTPUICNBSES e 8
o QRIS DBINEry ... T §
C. Stipment of Ifinid Products .................................. 1 e, 9
D Passage of Tle ...................oi L 9
e SBOUMYINIEST .. oo 9
F. Charges for Storage and Diversions .................................. U, L. 10
G. Changes in Infiniti Products ........... .. ... ... . .. R U 10
TG e 10
I VEATEIBS - 10
B. Genuine Parts and Accessories T e 10
G- Other Produets and Semvices ... 10
BOPAMEN oo 10
- Paymentfoc VEREles ... s 10
B. Payment for Parts and Accessorles ...................................... T e e e iae i, 10
C. Accounts Payable ..., F 1
D Collection of Taxes by Dealer ..o 1
] E ' 14-45-D-2/04




TABLE OF CONTENTS (continued)

Page
P WRITAMGES o 11
10 Indemnification. ... 1
- Indemifcation of Dealer ..., 11
0. indemnificston of Sefler ... 12
C. Conditons and Exceptions to Indemnification ................................ .01 12
T TBMINAtON ..o 13
A. Termination Due to Certain Acts of EVents ..., 01 13
8 Termination By Seller for Non-Performance byDealer ... e 14
C. Termination Because of Death or Physical or Mental Incapacity of Principal Owner .................................. 14
0. Termination for Falure of Seller or Dealer to be Licensed ..................................... 0 " 14
E. Termination by Dealer . ....... e 14
F Termination by Seller Because of a Change of Seller's Method of Distribution or Decision by Selfer to Cease Distribution of
Infiniti Vehicles .............. ... .. R R U 14
G. Termination Upon Entering Into a New or Amended Sales and Service Agreement or Addenda ............... ... . 15
12. Rights and liabilities Upon Termination ...................... ... .. . S 15
A. Termination Procedures ............................ T U 15
5. Repurchases by Seller Upon Temination ..., ... 15
C. Dealer's Responsibilities with Respect to Repurchase ... I 16
D- Tile to Repurchased Property ...l 18
E. Payment ...... ......................................... 16
F. Cancellation of Deliveries .....................coooii L e 16
13. Establishment of Successor Dealer ..o 16
A. Because of Death of Principal OWner ....................ooiino o L 16
8. Lonsideration of Successor AQGendUm ... 17
C. Termination of Successor Addendum ... o 17
D. Evaluation of Successor Dealership ................. . B 17
¢, Termination of Market Representation ... 17
o Temination of Offer ..o 17
14. Sale of Assets or Ownership Interests in Dealer............................................... 17
A Sale OrTranster ... 17
B. Seller's Evaluation . ...........co.oooiiiin e e e 17
. Effectof Termination ..o 18
D- Seller's Rights of First Refusal or Option 10 PUrChase ......................................... 7 18
1. Bemeral. .o 19
ANOUCES ... 13
B, No Implied Waivers R R 19
O NOAGENTY .o e, 19
. Limitations of Seller's Uability .......................................... e, 19
C. ENlrB AGIEEMENt ... 18
i California Law ... 19
6. Changes Required by Law .................cooiii il 13
H. Severability .......... A R 18
hASSIGIMEN ... 18
deNOFranchise Fee ..o 19
KoCaptions ....ovveniin e T TR 19
L BEIefil o 19
M.Notice of Faflure to Actin "Bood Falth” ...................ooooii i 20

14-45-D-2/04 ji




®!NFIN1TI®

The following Standard Provisions have by reference heen
incorporated in and made a part of the Infiniti Dealer Sales and Service
Agreement which they accompany and which has been executed on
behalf of Seller and Dealer.

- Section 1, Definjtions

Seller and Dealer agree that the following terms, as used in this
Agreement, shall be defined exclusively as set forth below,

A. “Authorized Infiniti Dealer{s)" shall mean dealers located in
the Territory that are authorized by Seller to conduct Dealership
Operations in connection with the sale of Infiniti Products, pursuant
to @ duly executed Infiniti ODealer Sales and Service Agreement.

8. “Infiniti Vehicle(s)” shall mean the new passenger vehicles
specified in the current Product Addendum.

C. “Genuine Parts and Accessories” shall mean such parts,
accessories and other products for Infiniti Vehicles as are from time
to time offered for sale by Seller to Authorized Infiniti Dealers for resale
under this Agreement,

0. “Infiniti Product{s)” shall mean Infiniti Vehicles, Genuine Parts
and Accessories, and such other products sold by Selfer to Dealer and
designated by Seller as an Infiniti Product,

E. "Competitive Vehicles” shall mean those new vehicles which
are considered by Seller to be directly competitive with respective Infiniti
Vehicles. Seller shall advise Dealer in writing of the lines and models
of vehicles which comprise Competitive Vehicles hereunder from time
to time.

E "Industry Vehicles” shall mean all new vehicles of all
manufacturers which are sold and distributed within the United States,
to the extent data relating to registration thereof are reasonably available,

G. “Dealership Location” shall mean the place or places of business
of Dealer established and described in accordance with Section 2 of
this Agreement.

H. “Dealership Facilities” shall mean the land areas at the
Dealership Location and the buildings and improvements erected thereon
provided by Dealer in accordance with Section 2 of this Agreement,

. "Dealership Facilities Addendum” shall mean the addendum
executed by Seller and Dealer pursuant ta Section 2 of this Agreement.

J. "Dealership Operations” shall mean all dealer functions
contemptated by this Agreement including, without limitation, sale and
servicing of Infiniti Produets, use and display of Infiniti Marks and Infiniti
Products, rental and leasing of Infiniti Vehicles, sale of used vehicles,
body shop work, financing or instrance services and any other activities
undertaken by Dealer in connection with Infiniti Products whether
conducted directly or indirectly by Dealer.

A45-D-2/04

INFINITI
DEALER SALES AND SERVICE AGREEMENT

K. “Primary Market Area” shall mean the geographic area which
is designated from time to time as the area of Dealer's sales and service
responsibility for Infiniti Products in a Notice of Primary Market Area
issued by Seller to Dealer. Seller reserves the right, in its reasonable
discretion, to issue new, superseding “Notices of Primary Market Area”
to Desler from time to time. Such geagraphic area may at any time
be applicable to Dealer and to other Authorized Infiniti Dealers,

L. “Principal Owner(s)” shall mean the person(s) named as
Principal Owner(s} in the Final Article of this Agreement upon whose
personal qualifications, expertise, reputation, integrity, experience, ability
and representations concerning the management and operation of Dealer,
Seller has relied in entering into this Agreement.

M. “Other Owner(s}” shall mean the person(s} named as Other
Owner(s} in the Final Article of this Agreement who will not be invalved
in the operation or management of Dealer.

N. “Executive Manager” shall mean the person named as Execttive
Manager in the Final Article of this Agreement upon whose personal
qualifications, expertise, reputation, integrity, experience, ability and
representations that he or she shall devote his or her full-time efforts
to and have full managerial authority and responsibility for the day-to-
day management and performance of Dealer, Seller has relied in entering
into this Agreement,

0. “Successor Addendum” shall mean the Successor Addendum,
if any, executed by Seller and Dealer pursuant to Section 13 of this
Agreement.

P “Guides” or “Standards” shall mean such reasonable criteria
as may be established by Seller for Authorized Infiniti Dealers from
time to time under its standard procedures with respect to Dealership
Operations including, without limitation, such matters as dealership
facilities, tools, equipment, financing, capitalization, inventories, systems
operations and personnel. The execution of this Agreement or of any
addenda hereto {including without limitation any Dealership Facilities
Addendum) shall not, however, be construed as evidence of Dealer's
fulfillment of or compliance with said Guides or Standards or of Dealer’s
fulfillment of its responsihilities under this Agreement.

0. “Warranty Manual” shall mean the publication or publications
of Seller, as the same may from time to time be amended, revised
or supplemented, which set forth Seller's policies and procedures
conceming the administration of Seller’s warranties and related matters.

R. “Infiniti Mark(s)" shall mean those trademarks, service marks,
names, logos and designs that Seller may, from time to time, use or
authorize for use by Dealer in connection with Infiniti Products or
Dealership Operations including, without limitation, the name “Infiniti”.

S. "Seller's Manuals or Instructions™ shall mean those bulletins,
manuals, programs or instructions issued by Seller to all Authorized



Infiniti dealers advising them of Seller’s policies or procedures under
this Agreement including, without limitation, the Parts and Accessories
Policy and Procedure Manual, the Infiniti Dealer Accounting System
Manual, the Facilities Standards Manual, the Identity Standards Manual,
the Human Asset Management Manual, and the Environmental Properties
Manual. '

T. “Territory” shall mean the geographic area in which Seller has -

been authorized to distribute Infiniti Products.

U. “Product Addendum™ shall mean the Product Addendum issued
by Seller to Dealer which specifies those Infiniti Vehicles which shall
be offered for sale by Seller to Dealer for resale, Seller reserves the
right, in its sole discretion, to issue new, superseding Product Addenda
to Dealer from time to time.

V. "Dealership [dentification Addendum” shall mean the
Dealesship dentification Addendum executed by Sefler and Dealer
pursuant to Section 5. of this Agreement.

W. “Dealer Operating Requirements Addendum” shall mean the
Dealer Operating Requirements Addendum exesuted by Seller and Dealer
pursuant to Sections 5.C, 5.0 and 5.1 of this Agreement,

Section 2. Dealership location and Dealership Facilities
A. location and Facilities.

Dealer shall provide, at the Dealership Location approved by Seller
in accordance with Section 2.B hereof, Dealership Facilities that (i) will
enable Dealer to effectively perform its responsibilities under this
Agreement; {ii) are satisfactory in space, appearance, layout, equipment,
signage; and [iii) are otherwise substantially in accordance with the
Guides and Standards therefor established by Seller and the Facilities
Standards Manual, as the same may be issued to Dealer from time 1o
time. Dealer shall conduct its Dealership Operations only from the
Dealership Location specified in the Dealership Facilities Addendum. If
the Dealership Lacation is comprised of more than one place of business,
Dealer shall use each such place of business only for the purposes
specified therefor in the current Dealership Facilities Addendum.

B. Dealership Facilities Addendum.

Dealer and Seller will execute a Dealership Facilities Addendum
which will include a description of the Dealership Location and the
Dealership Facilities, the approved use for each such place of business
and facility, and the current Guides therefor,

C. Changes and Additions.

Dealer shall not move, relocate, or change the usage of the
Dealership Location or any of the Dealership Facilities, or substantially
modify any of the Dealership Facilities, nor shall Dealer or any person
named in the Final Article of this Agreement directly or indirectly establish
or operate any othec [ocations or facilities for the sale or servicing
of Infiniti Products or for the conduct of any other of the Dealership
Operations contemplated by this Agreement, without the prior written
consent of Seller, Any changes in the Dealership Location or the
Dealership Facilities that may be agreed to by Seller and Dealer shall
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be reflected in a new, superseding Dealeréhip Facilities Addendum
executed by Seller and Dealer.

Dealer acknowledges that the addition and maintenance of another
line of vehicles or another automobile dealesship operating simuitanenusly
with its Infiniti Dealership Operations at the Dealership Location could
adversely affect Dealer's sales and service performance with respect
to Infiniti Products. Accordingly, Dealer agrees to notify Seller in writing
at least sixty (60) days before Dealer enters into any agreement or
letter of intent with respect to the addition of a new line o lines of
vehicles to operate from the Dealership Facilities.

0. Development of Market Studies,

Seller may, from time to time and in its sole discretion, conduct
studies of various geographic areas to evaluate market conditions. Such
market studies shall, where appropriate, take into account such factors
as geographical characteristics, consumer shopping patterns, existence
of other automobile retail outlets, sales opportunities and service
requirements “of the geographic area in which Dealer's Primary Market
Avea is located, trends in marketing conditions, current and prospective
trends in population, income, occupation, and such other demographic
characteristics as may be determined by Seller to be relevant to its
study. Such studies will make recommendations conceming the market,
the Dealership Facilities, and the Dealership Location. Prior to conducting
a study which includes the geographic area in which Dealer's Primary
Market Area is located, Seller will notify Dealer of its intention to conduct
such a study. Dealer will be given the opportunity to present to Seller
such information pertaining to such study as Dealer believes may be
relevant. Seller will consider all relevant information timely provided
by Dealer before concluding its study.

E. Evaluation of Dealership Facilities and Location.

Seller will periodically evaluate Dealers performance of its
responsibilities under this Section 2. In making such evaluations, Seller
will give consideration to: the actual land and building space provided
by Dealer for the performance of its responsibilities under this Agreement:
the current Guides and Standards established by Seller for the Dealership
Facilities; the appearance, condition and layout of the Dealership Facilities;
the location of the Dealership Facilities relative to the sales opportunities
and sewvice requirements of the Primary Market Area; and such other
factors, if any, as may directly relate to Dealer's performance of its
respongibilities under this Section 2. Evaluations prepared pursuant to
this Section 2.E will be discussed with and provided to Dealer, and
Dealer shall have an opportunity to comment, in writing, on such
evaluations, and Seller will consider Dealer's comments. Dealer shall
promptly take such action as may be required to correct-any deficiencies
in Dealer's performance of its responsibilities under this Section 2.

Section 3. Vehicle Sales Responsibilities of Dealer
A. General Sales Obligations of Dealer

Dealer shall actively and effectively promote through its awn
advertising and sales promotion activities the sale at retail land if Dealer
elects, the leasing and rental) of Infiniti Vehicles to customers located
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within Dealer's Primary Market Area. Dealer's Primary Market Area
is a geographic area which Seller uses as a tool to evaluate Dealer's
performance of its sales obiligations hereunder. Dealer agrees: that it
has no exclusive right or interest in any such geographic area which
Seller may designate; that Seller may add, relocate or replace dealers
in Dealer’s Primery Market Aves; and that Seller may, in jts reasonable
discretion, change Dealer's Primary Market Area from time to ftime.

B. Sales of Infiniti Vehicles.

Dealer's performance of its sales responsibility for infiniti Vehicles
will be evaluated by Seller on the basis of such reasonable criteria
as Seller may develop from time to time, including for example:

{1) Achievement of reasonable sales objectives which may be
established from time to time by Seller for Dealer as standards for
performance; ’

{2) Dealer's sales of Infiniti Vehicles in Dealer's Primary Market
Area and/or the metropolitan area in which Dealer is located, as
applicable, or Dealer's sales as a percentage of.

(i) registrations of Infiniti Vehicles;
{ii) registrations of Competitive Vehicles;
{iii) registrations of Industry Vehicles;

(3} A comparison of Dealers sales and/or registrations to sales
and/or registrations of all other Authorized Infiniti Dealers combined
in Seller's Sales Region and District in which Dealer is located and,
where Section 3.C applies, for all other Authorized Infiniti Dealers
combined in the metropolitan area in which Dealer is located; and

(4) A comparison of sales and/or registrations achieved by Dealer
to the sales or registrations of Dealer's competitors.

(5} Dealer's performance in building and maintaining consumer
confidence in Dealer and in Infiniti Products as compared with
performance levels achieved by other Authorized Infiniti Dealers in Seller's
Region or District in which Dealer is located as measured by strveys
or indices of consumer satisfaction or such other means as may be
deemed appropriate by Seller,

Seller shall advise Dealer in writing of the criteria used by Seller
to evaluate Dealers' sales performance hereunder from time to time.
The sales and registration data referred to in this Section 3 shall be
those utilized In Seller's records or in reports furnished to Selfer by

independent sources selected by it and generally available for such .

purpose in the automotive industry. If such reports of registration and/or
sales are not generally available, Seller may rely on such other registration
and/or sales data as can be reasonably obtained by Seller,

C. Metropolitan Markets.

If Dealer is located in @ metropolitan or other marketing area
where there are located one or more Authorized Infiniti Dealers other
than Dealer, the combined sales performance of all Infiniti Dealers in

such metropolitan or other marketing area may be evaluated as indicated.

in Sections 3.8.2 and 3.B.3 above, and Dealer's sales performance may
also be evaluated on the basis of the proportion of sales and potential
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sales of Infiniti Vehicles in the metropolitan or other marketing area
inwhich Dealer is located for which Dealer fairly may be held responsible.

D. Additional Factors for Consideration.

In evaluating Dealer’s sales performance, Seller will take into
account such reasonable criteria as Seller may determine from time
to time, including, for example, the following: the Dealership Location;
the general shopping habits of the public in such market area; the
availability of Infiniti Vehicles to Dealer and to other Authorized Infiniti
Dealers: any spacial local marketing conditions that would affect Dealer’s
sales performance differently from the sales performance of other
Authorized Infiniti Dealers; the recent and fong term trends in Dealer’s
sales performance; the manner in which Dealer has conducted its sales
operations fincluding advertising, sales promation, and treatment of
customers) and the other factors, if any, directly affecting Dealer’s
sales opportunities and performance. '

E; Used Motor Vehicle Sales,

Dealer shall engage in used motor vehicle operations as and
to the extent reasonably required for Dealer to effectively perform its
responsibilities for the sale of Infiniti Vehicles. Subject to requirements
and guidelines established by Seller, Dealer shall be entitled to identify
such used motor vehicle operations as a part of its Dealership Operations
and to apply the Infiniti Marks relating to used motor vehicle operations.

F. Evaluation of Dealer's Sales Performance.

Seller will periodically evaluate Dealer's performance of its
responsibilities under this Section 3. Evaluations prepared pursuant to
this Section 3.F will be discussed with and provided to Dealer. Dealer
shall have an opportunity to comment, in writing, on such evaluations
and Seller will respond in writing to such written comment received
from Dealer. Dealer shall promptly take such action as may be required
to correct any deficiencies in Dealer’s performance of its responsibilities
under this Section 3.

Section 4. Responsibilities of Dealer With Respect to
Service and Parts

A. General Service Obligations of Dealer,

Dealer understands and acknowledges that future sales of Infiniti
Products depend, in part, upon the satisfaction of Dealer's customers
with its servicing of such Products. Dealer further recognizes that Seller
has entered into this Agreement in reliance upon Dealer's representations
concerning its ability and commitment to fair dealing and professional -
servicing, Accordingly, Dealer shall develop and maintain a quality service
organization and shall render at the Dealership Facilities prompt, efficient
and courteous service to owners and users of Infiniti Products, regardless
of the origin of purchase, including, without limitation, the ‘specific
obligations described in Section 4.B. In this regard, Dealer shall take all
reasonablg steps to insure that: the service needs of its customer’s Infiniti
Vehicles are accurately diagnosed; Dealer’s customers are advised of
such needs and that each customer's consent is obtained prior to initiation
of any repairs; necessary repairs and maintenance are professionally
performed; and Dealer’s customers are treated courteously and fairly.



B. Specific Service Obligations of Dealer,
(1) Pre-Defivery Inspections and Service.

Dealer shall perform pre-delivery inspections and service on
each Infiniti Vehicle prior to sale and delivery thereof by Dealer, in
accordance with the Standards and procedures relating thereto set forth

in the applicable pre-delivery inspection schedules furnished by Seller

to Dealer from time to time. The completion of such inspection and
service shall be verified by Dealer in a form or manner approved by
Seller for this purpose. Dealer shall retain the original or a legible copy
of each such form in its records, transmit such data to Seller as requested
by Seller from time to time, and furnish a copy of such form to the
purchaser,

{2) Warranty Repairs and Goodwill Adjustments.

Dealer shall promptly, courtecusly and efficiently perform:
(i} warranty repairs on each Infiniti Product which qualifies for such
repairs under the provisions of any wamanty fumished therewith by
Seller or the manufacturer of the Infinitt Product; and (i} such other
inspections, repairs or corrections on Infiniti Products as may be approved
or authorized by Seller to be made at Seller’s expense {hereinafter referred
to as “goodwill adjustments”). Dealer shall perform such repairs and
service on each such Infiniti Product as and when required and requested
by the owner or user {or in the case of goodwill adjustments when
requested by Seller}, without regard to its origin of purchase and in
. accordance with the provisions relating thereto set forth in the Warranty
Manual or in Seller's Manuals or Instructions issued to Dealer from
time to time, In performing such repairs and service on Infiniti Products
for which Seller has agreed to reimburse Dealer, Dealer shall use Genuine
Parts and Accessories unless Dealer receives prior authorization from
Seller to use non-genuine parts or accessories. Dealer will provide to
each owner or user of an Infiniti Product upon which any such repairs
or service are performed a copy of the repair order reflecting all services
performed, '

{3} Campaign Inspections and Corrections.

Dealer shall promptly, courteously and efficiently perform such
campaign inspections and/or corrections for owners and users of Infiniti
Products, regardless of their origin of purchase, as are: (i) described
in owner notifications and recall campaigns conducted by Seller in
furtherance of any federal or state faw, regulation, rule or order; or
- {ii) requested by Seller on Infiniti Products that qualify for such inspections
and/or corrections. Once Dealer has been notified that a recall or service
campaign affects a particular class or type of Infiniti Product, Dealer
shall perform such campaign inspections and/or corrections on all affected
Infiniti Products then in or which thereafter come into Dealer’s inventory
or which are delivered to Dealer for repair or service. Dealer shall inguire,
through the Infinitinet system or otherwise, with respect to each such
Infiniti Product to determine whether all applicable campaign inspections
and/or corrections have been performed on such Infiniti Product and,
if they have not been performed, Dealer shall perform them,

Dealer shall advise Seller as and when such campaign
inspectians and/or corrections are performed, in accordance with Seller’s
Manuals or Instructions relating thereto and in accordance with the
provisions relating thereto set forth in the Warranty Manual, To enable
Dealer to perform required corrections as promptly as practicable, parts
and/or other materials required for each such campaign may be shipped
in quantity and billed to Dealer. Dealer shall accept and retain such
parts and/or ather materials for use in such campaign. Upon completion
of the campaign program, Dealer shall have the right to retum excess
parts shipped by Seller to Dealer for such campaign, but only to the
extent that Dealer has not ordered and received additicnal parts from
Seller. Such a return of parts shall be apart from any other parts retum
policies or programs which may be instituted by Seller. In performing
such campaign corrections for which Seller has agreed to reimburse
Dealer for parts and materials used in making such corrections, Dealer
shall use Genuine Parts and Accessories unless Dealer receives prior
authorization from Seller to use non-genuine parts and accessories,

{4} Maintenance and Repair Service.

Dealer shall promptly, courteously and efficiently maintain
and repair Infiniti Products as and when required and requested by
the owner or user thereof, without regard to their origin of purchase.
Dealer shall provide all owners and users for whom Dealer provides
maintenance and repair service itemized invoices reflecting all the services
performed. In connection with its sale or offering for sale of any
maintenance services recommended by Seller for the maintenance of
an Infiniti Product, Dealer shall advise each customer requesting such
recommended maintenance service of: (i) a description of the items
included in maintenance recommended by Seller and Dealer's retail price
therefor; and [ii) the price and description of such additional maintenance
or repair being sold or recommended by Dealer which are in addition
to that recommended by Seller in published owner's manuals.

{5) Payments by Seller to Dealer.

For pre-delivery inspections and service, warranty repairs,
goodwill adjustments, and campaign inspections and corrections
performed by Dealer in accordance with this Section 4.8, Seller shall
fairly and adequately reimburse Dealer for the parts and/or other materials
{or shall provide Dealer with the parts and/or other materials) and the
fabor required and used in connection therewith in accordance with
the provisions relating thereto set forth in the Warranty Manual. Dealer
understands and acknowledges that such repairs are provided for the
benefit of owners and users of Infiniti Products, and Dealer shail not
impose any charge on such owners or users for parts, materials, or
labor for which Dealer has received or will receive compensation from
Seller hereunder.

Dealer shall comply with the disposition instructions contained
in the Warranty Manual with respect to any Genuine Parts or Accessories
acquired by Dealer as a result of its performance of warranty repairs,
goodwill adjustments and campaign adjustments and/or corrections.
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(. Service Operations of Dealer.
(1} Compliance with Laws.

In performing the maintenance and service obligations
specified in Section 4.8, Dealer shall comply with all applicable provisions
of federal, state and local laws, ordinances, rules, regulations and orders
affecting Infiniti Products, including but not limited to laws refating to
safety, emissions control, noise control and customer service. Seller shall
provide to Dealer, and Dealer shall provide to Seller, such information
and assistance as may be reasonably requested by the other in connection
with the performance of obligations of the parties under such laws,
ordinances, rules, regulations and orders.

If applicable law requires the installation or supply of
equipment not installed or supplied as standard equipment by Seller or
the manufacturer of an Infiniti Vehicle, Dealer shall, prior to its sale of
the Infiniti Vehicles on or for which such equipment is required, install
or supply such equipment 8t its own expense and in conformance with
such Standards as may be adopted by Seller. Dealer shall comply with
all applicable laws pertaining to the installation or supply of such
equipment, including without limitation, the reporting thereof.

{2) Tools and Equipment.

Dealer shall provide for use in its service operations such
service equipment and special tools, comparable to the type and quality
recommended by Seller from time to time, as are necessary to meet
Dealer’s service responsibilities hereunder and as are substantially in
accordance with Seller’s Guides, In addition, Dealer shall obtain and
maintain for use in its service operations all tools which are essential
to the proper sewvice, repair and maintenance of Infiniti Vehicles and
are identified by Seller as essential tools. Seller shall ship such essential
tools to Dealer as required due to new model and component
introductions and Dealer shall pay Seller therefor as invoiced. If Dealer
is in possession of a tool equivalent to any essential tool shipped by
- Seller, Dealer may so notify Seller and Seller will exempt Dealer from
purchasing such essentiat tool from Selier upon Seller’s determination
that Dealer’s tool will satisfy the need for the specific repair procedure
or procedures for which the essential tool is intended. Dealer shall
maintain all such equipment and tools in good repair and proper calibration
s0 as to enable Dealer to meet its service responsibilities under this
Section 4. T

{3) Owner Relations.

In providing service on Infiniti Products, Dealer shall make
every effort to build and maintain good relations between Dealer and
owners and users of Infiniti Products. Dealer shall promptly investigate
and handle all matters brought to its attention by Seller, owners or
users of Infiniti Products, or any public or private agency, relating to
the sale or servicing of Infiniti Products, so as to develop and maintain
owner and user confidence in Dealer, Seller and Infiniti Products.

Dealer shall promptly report to Seller the details of each inquiry
or complaint received by Dealer relating to any Infiniti Product which
Dealer cannot handle promptly and satisfactorily. Dealer will take such
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other steps with respect to such customer complaints as Seller may
reasonably require. Dealer will do nothing to affect adversely Seller's
rights or obligations under applicable laws, rules and/or regulations.
Furthermore, Dealer shall participate in and cooperate with such dispute
resoltition procedores as Seller may designate from time to time and
such other procedures as may be required by faw. '

Seller will promptly investigate all matters brought to its
attention by Dealer, owners or users of Infiniti Products, or any public-
or private agency, relating to the design, manufacture or sale by Seller
of Infiniti Products, and Seller will take such action as it may deem
necessary or appropriate so as to develop and maintain owner confidence
in Seller, Dealer and Infiniti Products.

D. Parts Operations of Dealer.
(1) Parts Sales Responsibility of Dealer.

Dealer shall actively and effectively promote through its own
advertising and sales promotion activities the sale of Genuine Parts and
Accessories to service, wholesale, retail and other customers within
Dealer’s Primary Market Area,

{2} Inventaries of Parts and Accessories,

Dealer shall maintain at all times a stock of parts and
accessories which is adequate to meet its service and wholesale and
retail parts sales responsibilities under this Section 4. Dealer shall also
maintain, subject to the ability of Seller to supply the products ordered
by Dealer, a stock of Genuine Parts and Accessories of an assortient
and in quantities adequate to mest customer demand and for warranty
repairs, gaodwill adjustments and campaign corrections made pursuant
to this Section 4.

E. Evaluation of Dealer's Service and Parts Performance,

Dealer’s performance of its service and parts responsibilities will-
be evaluated by Seller on the basis of such reasonable criteria as Seller
may develop from time to time, including for example:

(1) Dealer's performance in building and maintaining cansumer
confidence in Dealer and in Infiniti Products as measured by surveys or
indices of consumer satistaction as compared with performance levels
achieved by other Authorized Infiniti Dealers in Sefler's Region or District
in which Dealer is located or such other means as may be deemed
appropriate by Seller;

(2) Reasonable parts purchase or sales performance objectives
which may be established from time to time by Seller for Dealer;

{3) Dealer's advertising and promotion of its parts and service
operations;

{4) Dealer's performance of its service responsibilities and Dealer’s
conduct of its service operations, including without limitation, the financial
results of its service operations, labor sales, warranty claims practices,
training of service personnel, qualification, performance and ability of
service personnel, and inventory of special and essential tools and service
equipment, as compared with Seller's Guides therefor where such have
been established and/or as compared with performance levels achieved



by other Authorized Infiniti Dealers in Seiler's Region or District in which
Dealer is located;

(5) Dealer's performance of its parts sales responsibilities and
Dealer’s conduct of its parts operations, including without limitation,
the financial results of its parts operations, training of parts personnel,
and inventory of parts, as compared with Seller’s Guides therefor where
suich have been established and/or as compared with performance Jevels
achieved by other Authorized infiniti Dealers in Seller's Region or District
in which Dealer is located; and

{6) Evaluation reports resulting from any audit or review of
Dealer's service or parts operations by Seller's representatives.

Seller will periodically evaluate Dealer's performance of its
responsibilities under this Section 4. Evaluations prepared pursuant to
this Section 4 will be discussed with and provided to Dealer, and Dealer
shall have an opportunity to comment, in writing, on such evaluations.
Dealer shall promptly take such action as may be required to correct
any deficiencies in Dealer’s performance of its responsibilities under
this Section 4.

Section 5. Other Seller and Dealer Responsibilities
A. Assistance Provided by Seller.
{1) Training Courses. '

Seller will offer from time to time training courses for selected
Dealer personnel includirig, without limitation, sales, parts and service
training.

{2) Manuals.

Sefler will make available to Dealer, for use by Dealers
personnel, Sefler’s Manuals or Instructions concerning Dealer's Dealership
Operations and other sources of information and technical data as Seller
deems necessary to permit Dealer to perform its responsibilities under
this Agreement. Dealer shall keep such information and data current
and available for consultation by Dealer’s employees.

{3} Field Personnel,

To further assist Dealer, Seller will provide to Dealer the
advice and counse! of its field personnel on matters relating to Dealership
Operations such as new vehicle sales, service, parts and accessories.
Seller will also provide advice and counsel in areas such as technical
diagnosis, management, merchandising, personnel training, owner
relations, and facilities {including standard layout plans, facility planning
recommendations, and facility location and planning) used for Dealer’s
Dealership Operatians.

B. Advertising and Promotion.‘
(1} Advertising Standards,

Both Seller and Dealer recognize the need for maintaining
the highest standards of ethical advertising which is of a quality and
dignity-consonant with the reputation and standing of Infiniti Products.
Accordingly, neither Seller nor Dealer shall knowingly publish or cause
1o be published any advertising refating to Infiniti Products that is not
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in compliance with all applicable federal, state and local Jaws, ordinances,
ules, regulations and orders or that is likely to mislead, confuse or
deceive the public or impair the goodwill of the manufacturer of the
Product, Seller or Dealer or the reputation of Infiniti Products or the
Infiniti Marks, :

{2) Display by Dealer.

Dealer shall prominently state upon its stationery and other
printed matter that it is an Authorized Infiniti Dealer.

(3} Sales P(omotion.

Seller will establish and maintain comprehensive advertising
programs to promote the sale of Infiniti Vehicles and will from time
to time offer advertising, sales promotion and sales campaign materials
to Dealer, In addition, to effectively promote the sale of Infiniti Products
and the availability of service for Infiniti Vehicles, Dealer shall establish
and maintain its own advertising and sales promotion programs, including
but not limited to effective showroom displays, and Dealer will have
available in showroom ready condition at least one vehicle in each mode!
line of Infiniti Vehicles for purposes of demonstration to potential
customers.

C. Customer Satisfaction and Required Disclosures.

Dealer is responsible for building and maintaining consumer
confidence in Dealer and in Infiniti Products throughout ali aspects of
the Dealership Operations, The Dealer Operating Requirements Addendum
and Sections 3 and 4 of this Agreement require Dealer to achieve
satisfactory levels of consumer satisfaction in allits Dealership Cperations
and provide means for measuring Dealer’s performance in these areas,

Dealer further understands and acknowledges that it is of vital
importance to Seller that Infiniti Products are sold and serviced in @
manner which promotes consumer satisfaction and which meet the
high quality standards associated with Seller, the manufacturer of Infiniti
Products, the Infiniti Marks and Infiniti Products in general. Accordingly,
Dealer shall fully and accurately disclose to its customers all material
informatjon concerning the products and services sold by Dealer and
the terms of purchase and sale, including without limitation: the items
making up the purchase price; the source of products sold; and all,
warranties affecting products sold. Dealer shall not make any misleading
statements or misrepresentations concerning the products sold by Dealer,
the terms of sale, the warranties applicable to such products, the source
of the products, or the recommendations or approvals of Seller or the
manufactuver of Infiniti Products.

Nothing in this Agreement shall limit or be construed to limit
the products or services which Dealer may sell to its customers. Seller
acknowledges that Dealer is free to sell whatever products or services
Dealer may choose in connection with its sale and servicing of Infiniti
Products, .subject to Dealer’s obligations under Sections 3 and 4 of
this Agreement.

D. Dealer Personnel.

Dealer shall organize and maintain, substantially in accordance
with Seller's Standards, a complete dealership organization that includes,
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without limitation, a sufficient number of qualified and trained sales
managers and sales people, a competent, trained service manager, a
sufficient number of trained service and customer relations personnel,
a competent, trained parts manager, @ sufficient number of trained
parts personnel, and a sufficient number of qualified and trained
management and staff to enable Dealer to fulfil} its responsibilities under
this Agreement and in accordance with the Dealer Operating
. Requirements Addendum. Dealer shall designate at least one member
of its staff who shall be responsible for resolving consumer complaints
on behalf of Dealer. Dealer shall, without expense to Seller, have
members of Dealers organization attend training courses offered by
Seller and Dealer shall cooperate with and participate in such training
courses as may from time to time be offered by Seller, Dealer agrees
that its personnel will meet such educational, management and technical
training Standards as Seller may establish or approve. Selier may, from
time to time, comment on or advise Dealer concerning the qualifications,
performance and ability of Dealer’s personnel as the same affect Dealer’s
performance of its obligations under this Agreement.

E. Signs.

Dealer shall, at its expense, display at its Dealership Location,

in such number and at such locations as Seller may reasonably require
signs which are compatibie with the design Standards established by
Seller and published in Seller's Manuals or Instructions from time to
time. Dealer's use and operdtion of signs displayed by Dealer at the
Dealership Location and Dealer's display of any Infiniti Mark shall be
subject to Seller’s approval and shall be in accordance with the terms
and conditions of Section 5.1 and the Dealership Identification Addendum.

k. Hours of Operations,

Dealer recognizes that the sevice and maintenance needs of
the owners of Infiniti Products and Dealer’s own responsibilities to actively
and effectively promote the sale of Infiniti Products can be met properly
only if Dealer keeps its Dealership Facifities open and conducts all of
its Dealership Operations required by this Agreement during hours which
are reasonable and convenient for Dealer’s customers, Accordingly, Dealer
shall maintain its Dealership Facilities open for business and shall conduct
all Dealership Operations required under this Agreement during such
days and hours as automobile dealers’ sales and service facilities are

customarily and lawfully open in Dealer's Primary Market Area or in

the metropalitan area in which Dealer Is located.
G. Capital and Financing.

Dealer recognizes that its ability to conduct its Dealership
Operations successfully on a day-to-day basis and to effectively perform
its other obligations under this Agreement, including without limitation,
its obligations with respect to Dealership Facilities, new vehicle sales,
sewvice and parts sales, depends to a great extent upon the adequate
capitalization of Dealer, including its maintaining sufficient net working
capital and net worth and employing the seme in its Dealership
Operations. Dealer shall at all times maintain and employ such amount
and allocation of net working capital and net worth as are substantially
in accordante with Seller's Guides therefor and which will enable Dealer
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to fulfill all of its responsibilities under this Agreement. Dealer shalt
at all times during the term of this Agreement have flooring arrangements
{wholesale financing] satisfactory to Seller, in an amount substantially
in accordance with Seller's Guides therefor, with a financial institution
acceptable to Seller, and which will enable Dealer to fulfil its obligations
under this Agreement,

H. Dealer Systems,
{1} Accounting System.

It is in the mutual interest of Seller and Dealer that all
Authorized Infiniti Dealers install and maintain uniform accounting
systems and practices, so that Seller can develop Standards of operating
performance which will assist Dealer in obtaining satisfactory results
from its Dealership Operations and which will assist Seller in formulating
policies in the interests of Seller and all Authorized Infiniti Dealers,
Accordingly, Dealer shall install and maintain an accounting system,
not exclusive of any other system, in accordance with Sellers infinit]
Dealer Accounting System Manual, as the same may from time to time
be amended, revised or supplemented,

{2) Infinitinet System.

Seller has developed the Infinitinet System, which is a business
processing and electronic data communication system designed to
facilitate accurate and prompt reporting of dealership operational and
financial data, submission of parts orders and warranty claims, parts
cataloging, dealership training systems and processing of information
with respect to the Dealership Operations. Such data is used by Seller,
among other things, to develop composite operating statistics which
are Useful to Dealer and Seller in assessing Dealer’s progress in meeting
its obligations under this Agreement, to provide a basis for
recommendations which Seller may make to Dealer from time to time
to assist Dealer in improving Dealership Operations, to assist Seller
in developing Standards of aperating performance which will assist Dealer
in obtaining satisfactory results from its Dealership Operations, to assist
Seller in formulating policies in the interest of Seller and all Authorized
Infiniti Dealers, and to provide sales reporting information relied upon
by Seller in providing Infiniti Vehicles to Dealer, Accordingly, Dealer
shall Install and maintain the Infinitinet System as configured by Seller
from time to time,

I, Records and Reports.
(1) Financial Statements,

Dealer shall fumish to Seller, on or befare the tenth {10th)
day of each month, in a manner acceptable to Seller, complete and
accurate financial and operating statements which fairly present, in
accordance with generally accepted accounting principles, Dealer’s
financial condition as of the end of the preceding month and the results
of Dealer's Dealership Operations for the preceding month and for that
portion of Dealer's fiscal year then ended. Dealer shall also fumish for
such periods reports of Dealer's sales and inventory of Infiniti Products.
Dealer shall also promptly fumish to Seller a copy of any adjusted annual
financial or operating statement prepared by or for Dealer.




(2} Sales Records and Reports,

Dealer shall prepare and retain for a minimum of two (2}
years, complete and up to date records covering its sales of Infiniti
Products. To assist Seller in evaluating, among other things, current
market trends, to provide information for use in the adjustment of
production and distribution schedules, to provide information used by
Seller in providing Infiniti Vehicles to Dealer, and to provide Seller with
accurate records of the ownership of Infiniti Vehicles for various purposes
including warranty tecords and ownership notification, Dealer shall
accurately submit to Seller such information with respect to Dealer's
sales of Infiniti Products as Seller may reasonably require as and in
the form or manner specified by Seller, at or as soon as possible after
the close of each husiness day on which such Infiniti Products are sold
by Dealer. If Dealer becomes aware that any information submitted
by Dealer to Seller hereunder is or has become inaccurate, Dealer wil
immediately take all steps necessary to advise Seller of and to correct
such inaccuracy. Should Seller determine or discover that any report
submitted hereunder by Dealer is or has become inaccurate, Seller may
take any steps it deems necessary or appropriate to correct such
inaccoracy and to adjust its records, calculations or procedures with
respect to Dealer's reported sales to correct the effect of such inaccuracy
or to prevent additional inaccurate reports from being made.

{3) Service Becords.

Dealer shall prepare and retain for a minimum of two {2)
years in accordance with the procedures specified in the Warranty
Manual: records in support of applications for payment for pre-delivery
inspection and service, warranty repairs and goodwill adjustments, and
campaign inspections and corrections performed by Dealer; claims for
parts compensation; and applications for discounts, allowances, refunds
or credits,

{4) Business Plan,

Dealer shall develop and submit annually a business plan
" pursuant to the Dealer Operating Requirements Addendum,

{5) Other Reports.

Dealer shall fumish to Seller such other records or reparts
conceming its Dealership Operations as Seller may reasonably require
from time to time.

J. Right of Inspection,

Seller shall have the right, at all reasonable times during regular
business hours, to inspect the Dealership Facilities and to examine,
audit and make and take copies of all records, accounts and supporting
data relating to the sale, sales reporting, service and repair of Infiniti
Products by Dealer. Whenever possible, Seller shall attempt to provide
Dealer with advance notice of an audit or examination of Dealer's
operations.

K. Confidentiality.
Seller will not fumish to any third party financial statements
or other confidential data, excluding sales records or reports, submitted
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by Dealer to Seller, except as an unidentified part of a composite or
coded report, unless disclosure is authorized by Dealer or is required
by law, or unless such information is pertinent to judicial or governmental

-administrative proceedings.

L. Use of Infiniti Marks.

Seller grants Dealer the non-exclusive right to identify itself as.
an Authorized Infiniti Dealer and to display at the Dealership Location
and use, in connection with the sale and service of Infiniti Products,
the Infiniti Marks. The Infiniti Marks may not be used as part of Dealer's
name or trade name without Seller’s written cansent. No entity owned
by or affiliated with Dealer or any of its owners may use any Infiniti
Mark without Seller’s prior written consent. Dealer shall not make any
use of any Infiniti Mark which is inconsistent with Seller's policies
conceming trademark use. Dealer may not, either directly or indirectly,
disptay any Infiniti Marks at any location or facility other than those
identified in the Dealership Facilities Addendum to this Agreement,
without the pricr written consent of Seller, Except as authorized herein,
Dealer shalt not make use of any Infiniti Mark, and Dealer shall neither
have nor claim any rights in respect of any Infiniti Mark. Dealer shall
comply with any of Seller's Manuals or Instructions regarding the use
of Infiniti Marks as may be issted to Dealer from time to time. Dealer
shall promptly change or discontinue its use of any Infiniti Marks upon
Seller's request. Any authorization granted may be withdrawn by Seller
atany time and, in any event, shall cease immediately upon the eﬁectwe
date of termination of this Agreement.

If Seller institutes litigation to effect or enforce compliance with
this Section 5.1, the prevailing party in such litigation shall be entitled
to reimbursement for its costs and expenses in such fitigation, including
reasonable attomey’s fees.

Section 6. Purchase and Delivery
A. Dealer Purchases,
{1} Infiniti Vehicles.

From time to time Seller will advise Dealer of the number
and model lines of Infiniti Vehicles which Seller has available for sale
to Dealer, and subject to this Section 6, Dealer shall have the right
to purchase such Infiniti Vehicles. Seller wili distribute Infiniti Vehicles
to Authorized Infiniti Dealers in accordance with Seller’s written
distribution policies and procedures as the same may be in effect from
time to time. Seller will provide to Dealer a written explanation of
the method used by Seller to distribute Infiniti Vehicles to Authorized
Infiniti Dealers. Dealer recognizes that there are numerous factors which
affect the availability of Infiniti Vehicles to Seller and to Dealer including,
without limitation, production capacity, sales potential in Dealer's and
other Primary Market Areas, varying consumer demand, weather and
transportation conditions, and state and federal government requirements.
Since such factors may affect individual dealers differently, Seller reserves
to itself sole discretion to distribute Infiniti Vehicles in a fair and consistent
manner, and its decisions in such matters shall be final.
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{2} Genuine Parts and Accessaries.

Dealer shall submit to Seller firm orders for Genuine Parts
and Accessories in such quantity and variety as are reasonably necessary
to fulfill Dealer’s obligations under this Agreement. All orders shall be
submitted by Dealer in the manner specified by Seller and in accordance
with Seller's Parts and Accassories Policy and Procedure Manual, may
be accepted in whole or in part by Seller, and shall be effective only
upon acceptance thereof by Seller at its home office in California (but
without necessity of any notice of acceptance by Seller to Dealer).
Such orders shall not be cancelable by Dealer after acceptance
and shipment by Seller, except in accordance with Section 7 of this
Agreement,

{3} Other Products and Services,

Dealer may submit to Seller firm orders for such other products
and services as may be offered for sale by Seller to Dealer from time
to time in such quantity and variety as are reasanably necessary to
fulfill Dealer’s obligations under this Agreement. All orders shall be
submitted by Dealer in the manner specified by Seller and in accordance
with Seller’s procedures therefor, may be accepted in whole or in part
by Seller, and shall be effective anly upon acceptance thereof by Seller
at its home office in California (but without necessity of any notice

~ of acceptance by Seller to Dealer). Such orders shall not be cancelable

by Dealer after acceptance and.shipment by Seller, except in accordance
with Section 7 of this Agreement,

B. Delaysin Delivery.

Seller shall not be liahte for failure or delay in delivery to Dealer
of Infiniti Products which Seller has previously agreed to deliver to
Dealer where such failure or delay is due to cause or causes beyond
the control or without the fault or negligence of Seller.

C. Shipment of Infiniti Products.
{1} Infiniti Vehicles,

Seller will ship Infiniti Vehicles to Dealer by whatever mode
of transportation, by whatever route, and from whatever point Seller
may select, Dealer shall pay to Seller in connection with Infiniti Vehicles
delivered to Dealer the applicable destination charges that are established
for Dealer by Seller and that are in effect at the time of shipment.
Dealer shall bear the risk of loss and damage to Infiniti Vehicles during
transportation from the point of shipment; however, Seller will, if
requested by Dealer in such manner and within such time as Seller
shall from time to time specify, prosecute claims for loss of or damage
to Infiniti Vehicles during said transportation against the responsible
carrier for and on behalf of Dealer.

{2} Genvine Parts and Accessories.

Seller will ship Genuine Parts and Accessories to Dealer
by whatever mode of transportation, by whatever route, and from
whatever point Seller may select, Dealer shall bear the risk of
loss and damage to Genuine Parts and Accessories dring transportation
from the point of shipment.
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D. Passage of Title,

Title to each Infiniti Product shall pass from Seller to Dealer,
or to the financial institution designated by Dealer, upon delivery of
said Product to Dealer or to a carrer for transportation to Dealer,
whichever occurs first,

E. Security Interest.
{1} Grant of Security Interest.

As security for the full payment of all sums from time 10
time owed by Dealer to Seller under this Agreement, whether such
sums are now, or hereafter become due and owing, Dealer hereby
grants to Seller a security interest in the following {collectively referred
to as “Collateral"};

{i) All non-vehicle inventory of Dealer, including without
limitation, all Genuine Parts and Accessories delivered by Seller to Dealer
hereunder on account (all such inventory hereinafter referred to
collectively as “Inventory” and individually as “ltem of Inventory™); and

({ii) All proceeds from any of the foregoing, including without
limitation, insurance payable by reason of the loss, damage or destruction
of any ltem of Inventory; and all accounts and chattel paper of Dealer
arising from its sale, lease, or other dispositicn of Inventory now existing
or hereafter arising, and all liens, securities, guarantees, remedies and
privileges pertaining thereto, together with al! rights and liens of Dealer
relating thereta.

{2) Default in Payment,

Dealer shall be in default of this Section & if: (i) Dealer shall
fail to pay any amounts secured hereby when due or fail to perform
any abligations under this Section 6 in a timely manner; {if) there shall
occur any material adverse change in the financial condition of Dealer;
or {iii} Dealer shall dissolve or become insclvent or bankeupt; and,
in any such case, Seller may declare all sums secured by this
Section 6.E immediately due and payable and Seller shall have all the
rights and remedies afforded to a secured party after default under
the Uniform Commercial Code or other applicable law in effect on the
date of this Agreement.

(3] Assembly of Collateral, Payment of Costs, Notices.

Dealer shall, if requested by Seller upon the occurrence of
any default under the foregoing Section 6.E.2 assemble the Collateral
and make it available to Seller at a place or places designated by Seller,
Dealer also shall pay all costs of Seller, including without limitation,
attomeys’ fees incurred with respect to the enforcement of any of
Seller's rights under this Section 8.

{4} Recording, Further Assurances.

Dealer shall execute and deliver such financing statements
and such other instruments or documents and take any other action
as Seller may request in order to create or maintain the security interest
intended to be created by this Section 6. or to enable Seller to exercise
and enforce its rights hereunder. A carbon, photographic or other
reproduction of this Agreement shall be stfficient as a financing statement
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and may be filed inlieu of a financing statement in any and all jurisdictions
which accept such reproductions.

{5} Records and Schedules of Inventory.

Dealer shall keep accurate records itemizing and describing
the kind, type and quentity of Inventory and shall fumish to Seller
within five (5) days of receipt of Seller's request therefor, with a current
schedule of inventory in form and substance satisfactory to Seller
{"Schedule of Inventory”), which shail be true and accurate in al! respects.
A physical inventory shall be conducted no less than annually in
connection with preparation of year- end financial statements of Dealer
and, at Seller's request, a report of such jnventory shall be promptly
provided to Seller.

£ Charges For Storage and Diversions.

Dealer shall be responsible for and shall pay all charges for
demurrage, storage and other expense accruing after shipment to Dealer
or to a carrier for transpontation to Oealer. If diversions of shipments
are made upon Dealer's request or are made by Seller as a result of
Dealer's failure or refusal to accept shipments made pursuant to Dealers
orders, Dealer agrees to pay all additional charges and expenses incident
to such diversions,

G. Changes in Infiniti Products.

Seller shall have the right in iis sole discretion to discontinue
the supply, or make changes in the design or component materials,
of any Infiniti Product at any time. Seller shall be under no liability
to Dealer on account of any such changes and shall not be required
as a result of any such changes to make any changes to Infiniti Products
previously purchased by Dealer. No change shall be considered a model
year change unless so specified by Seller.

Section 7. Pricing
A, Infiniti Vehicles,

At any time prior to shipment {or delivery to a carder for
transportation to Dealer) of any Infiniti Vehicle, Seller may, without
prior notice and without incurring any liability to Dealer or anyone else,
including any customer of Dealer, change at any time and from time
to tirie the price, discount, allowance or other terms of sale of any
Infiniti Vehicle offered for sale by Seller. Except with respect to the
establishment of initial prices for a new model year vehicle or for any
new model or hody type, Seller will notify Dealer by mailgram or other
acceptable means of any such change in price as soon as reasonably
practicable, and Dealer may, by notice to Seller within ten {10} days
after such notification, cancel any offer to purchase Infiniti Vehicles
affected by such change, provided that Seller has not notified Dealer
- of its acceptance of Dealer’s offer on or prior to the date such notification
by Dealer is received by Seller,

B. Genuine Parts and Accessories,

Seller may, withaut prior notice and without incurring any liability
to Dealer or anyone else, including any customer of Cealer, change
at any time and from time to time the price, +discount, allowance or
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other terms of sale of any Genuine Part or Accessory offered for sale
by Seller, and any such change in price, discount, allowance or other
terms of sale shall apply to all such Genuine Parts and Accessories
whether or not an order has been submitted by Dealer, but not to
Genuine Parts and Accessories for which Seller has accepted and
processed Dealer’s order prior to the effective date of such change.
Seller will notify Dealer of any such change in price as soon as s
reasonably practicable. Dealer may, by notice to Seller cancel any order
for Genuine Parts and Accessories affected by such change which was
placed before such notification was given, provided that such Genuine
Pants and Accessories have not been shipped to Dealer or defivered
to a carrier for transportation to Dealer on or prior to the date such
notification by Dealer is received by Seller.

C. Other Products and Services,

Seller may, without prior notice and without incurring any liability
to Dealer or anyone else, including any customer of Dealer, change
at any time and from time to time the price, discount, allowance or
other terms of sale of any product or service [other than Infiniti Vehicles
or Genuine Parts and Accessories, terms concerning which are provided
for separately herein) offered for sale by Seller, and any such change
in price, discount, allowance or other terms of sale shall apply to such
praduct or service whether or not an order has been submitted by
Dealer, but not to such products or services for which Seller has accepted
and processed Dealer’s order prior to the effective date of such change.
Seller will notify Dealer of any such change in price as soan as is
reasonably practicable. Dealer may, by notice to Seller, cancel any order
for such product or service affected by such change which was placed
before such notification was given, provided that such product or service
has not heen shipped or rendered to Dealer or delivered to a carrier
for transportation to Dealer on or prior to the date such notification
of cancellation by Dealer is received by Seller,

Section 8. Payment
A. Payment for Vehicles.

Payment by Dealer for Infiniti Vehicles must be made in
accordance with the applicable prices, charges, discounts, allowances
and other terms of sale established by Seller either: {i} in accordance
with wholesale financing arangements that at the time of delivery
to.Dealer or to a carrier for transportation to Dealer of such Infiniti
Vehicles, whichever shall first occur, are in effect between Seller, Dealer
and a financing institution; or {ii} prior to delivery to Dealer or to @
carrier for transportation to Dealer, whichever shall first occur, by cash
or such other medium of payment as Seller may agree to accept.

B. Payment for Parts and Accessories.

Parts, equipment, accessories and other products and services

will normally be billed by Seller to Dealer on Seller’s invaices, which .

shall be due the tenth (10th) of the month following the month of
shipment of such products and services; provided, however, Seller
reserves the right to place any and all sales of such items on a C.0.D.
or cash in advance basis, without notice; provided further, however,
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that Seller will endeavor to provide Dealer with prior notice if in Seller's
sole judgment such notice would be practicable.

C. Accounts Payable,
{1) Right of Set Off.

In addition to any right of set off provided by law, all sums
due Dealer shall be considered net of indebtedness of Dealer to Seller,
and Seller may deduct any amourts due or to become due from Dealer
to Seller or any amounts held by Seller from any sums or accounts
due from Seller to Dealer.

{2) Liquidated Damages.
{i} Liquidated Damages for Delinquent Payments.

In the event that Dealer fails to pay Seller in full any
amounts owed by Dealer to Seller when due, Dealer shall pay Seller
a delinquency charge of one percent {1%} per month of such amount
or amounts to compensate Seller for its costs of carrying and collection;
provided, however, that Seller agrees that it will not assess any
delinquency charge on an overdue account which has a total outstanding
balance of less than $1,000.00, unless such account is more than
ninety {90) days overdue. Dealer and Seller agree that such charge
is to be assessed not as a penalty, but as liquidated damages under
Califomia Civil Code § 1671{t) based on Seller’s reasonable estimate
of the fosses which will be suffered by Seller as a result of such delinguent
payment or payments. The imposition of such delinquency charges shall
not imply or constitute any agreement to forbear collection of a delinquent
account.

{ii) Liguidated Damages for Improper Payments to Dealer.

Seller may, from time to time, conduct audits or reviews
of Dealer’s books and records purstant to Section 5.J of this Agreement.
If any such audit or review reslts in & determination by Seller that
Dealer was or is nat entitled to receive payment from Seller, Seller
may debit Dealer’s account in such amounts as Seller shall determine
were improperly paid to Dealer, Such a determination may be based
on Dealer’s failure to comply with applicable rules or procedures or
on Dealer’s submission of false or inaccurate information to Seller. In
addjtion, Seller may assess and, if it does, Dealer will pay a delinquency
charge of one percent {1%) per month of such amount or amounts
improperly paid by Seller to Dealer to compensate Seller for its costs
of auditing, loss of funds and collection. Dealer and Seller agree that
such charge is 10 be assessed not as a penalty, but as liquidated damages
under Califomia Civil Code § 1671(b) based on Sellers reasonable
estimate of the losses which will be suffered by Seller as a result of
such improper payment or payments. The imposition of such delinquency
charges shall not imply or constitute any agreement to forbear collection
of a delinguent account.

D. Collection of Taxes by Dealer.

Dealer hereby represents and warrants that al! Infiniti Products
purchased from Seller are purchased for resale in the ordinary course
of Dealer’s business. Dealer further represents and warrants that Dealer
has obtained all ficenses and complied with all other requirements to
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collect sales, use or other taxes incurred in any such resale transaction,
and that Dealer will furnish evidence thereof to Seller, at Seller’s request.
If Dealer purchases any Infiniti Products other than for resale, or puts
any Infiniti Products to a taxable use, Dealer shall pay directly to the
appropriate taxing authority any sales, use or similar taxes incurred
as a result of such use or purchase, to file any tax returns required
in connection therewith, and to hold Seller harmless from any claims
or demands with respect thereto.

Section 9. Warranties

The only warranties that shall be applicable to Infiniti Products for
any components thereof) shall be such written warranty or warranties
as may be furnished by Seller and as stated in the Warranty Manual
or Seller’s Parts and Accessories Policy and Procedure Manual, as the
same may be revised from time to time. Except for its express limited
liability under such written warranties, neither the manufacturer of Infiniti
Products nor Seller assumes, or authorizes any other person or party,
including without limitation Dealer, to assume on their behalf any other
obligation or liability in connection with any Infiniti Product {or component
thereof}. Any obligations or liabilities assumed by Dealer which are
in addition to Seller's written vsarranties shall be solely the responsibility
of Dealer. Dealer shall expressly incorporate in full and without
modification any warranty fumished by Seller with an Infinit Vehicle
as a conspicuous part of each order form or other contract for the
sale of such Infiniti Vehicle by Dealer to any buyer. Dealer shail make
available to the buyer of each Infiniti Product prior to the purchase
of such Infiniti Product, copies of such applicable warranties as may
be furnished by Seller. Dealer shall also provide to the buyer of each
Infiniti Product, in full and without modification, any owner's manual,
warranty booklet or other owner information which Seller may provide
to Dealer for delivery with such Infiniti Product. Dealer agrees to abide
by and implement in ali other respects Seller's warranty procedures
then in effect,

Section 10, Indemnification
A. Indemnification of Dealer.

Subject to Section 10.C, and upon Dealer’s written request, Seller
shall:

{1} Defend Dealer against any and all claims that during the term
of this Agreement may arise, commence or be asserted against Dealer
in any action concerning or alleging:

{a) Bodily injury or property damage arising out of an
oceurrence caused solely by a manufacturing defect or alleged
manufacturing defect in an Infiniti Product supplied by Seller, except
for any manufacturing defect in' tires, provided that the defect could
not have reasonably been discovered by Dealer during the pre-delivery
inspection of the product required by Section 4.B.1 of this Agreement;

(b} Bodily injury or propeity damage arising out of an
occurrence caused solely by a defect or alleged defect in the design
of an Infiniti Product supplied by Seller, except for a defect or alleged
defect in the design of tires; and
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{c) Any substantial damage oceurring to a new Infiniti Product
and repaired by Seller from the time the product left the manufacturer's
assembly plant to the time it was delivered to Dealer's designated Jocation
or to a carner for transportation to Dealer, whichever accurred first,
provided Seller failed to notify Oealer of such damage and repair prior
to delivery of the product to the first retail customer; and

{d) Breach of Seller's warranty of an Infiniti Product which
is not, in whole or part, the result of Dealer’s sales, service or repair
practices ar conduct; and

{2) Indemnify and hold Dealer harmless from any and all
settlements made which are approved by Seller and final judgments
rendered with respect to any claims described in Section 1 0.A.1; provided,
however, that Seller shall have no obligation to indemnify or hold Dealer
harmiess unless Dealer: (i} promptly notifies Seller of the assertion of
such claim and the commencement of such action against Dealer;
{ii} cooperates fully in the defense of such action in such manner and
to such extent as Seller may reasonably require; {iif}) cansents fo the
employment of attomeys selected by Seller and agrees to waive any
conflict of interest then existent or which may later arise, thereby enabling
Seller's selected attorneys to represent Seller and/or the manufacturer
of an Infiniti Product throughout the defense of the claim; and
{iv) withdraws any actions {including cross-claims) filed against Seller
or the manufacturer of an Infiniti Product arising out of the circumstances
for which Dealer seeks indemnity. Dealer shall pay all costs of its own
defense incurred prior to Seller’s assumption of Dealer's defense and
thereafter to the extent that Dealer employs attomeys in addition to
those selected by Seller.

(3} Sefler may offset any recovery on Dealer's behalf against
any indemnification that may be required under this Section 10 including,
without limitation, attorneys fees paid by Seller pursuant to this
Section 10.A and the amount of any settlement or judgment paid by
Seller.

B. Indemnification of Seller.

Subject to Section 10.C and upon Seller’s written request, Dealer
Shalk:

- {1) Defend Seller against any and al} claims that during the term
of this Agreement may arise, commence or be asserted against Seller
in any action concerming or alleging:

(a} Dealer's failure to comply, in whole or in part, with any
obligation of Dealer under this Agreement;

{b) Any negligence, error, omission or act of Dealer in
connection with the preparation, repair or service (including warranty
service, goodwill adjustments, and campaign inspections and corrections)
by Dealer of Infiniti Products; .

{c) Any modification or alteration made by or on behalf of
Dealer to an Infiniti Product, except those made pursuant to the express
written instruction or with the express written approval of Seller;

(d) Dealer’s breach of any agreement between Dealer and
Dealer's customer or ather third party;
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{e) Misleading, libelous or tortious statements,
misrepresentations or deceptive or unfair practices by Dealer, directly
or indirectly, to Seller, a customer or other third party including, without
limitation, Dealer's failure to comply with Section 5.8 of this Agreement;

{f) Dealer’s breach of any contract or warranty other than
a contract with or warranty of Seller or the manufacturer of an Infiniti
Product; or

(g) Any change in the employment status or in the terms
or conditions of employment of any officer, employee or agent of Dealer
or of any Principal Owner, Other Owner or Executive Manager including,
but not limited to claims for breach of employment contract, wrongful
termination or discharge, tortious interference with contract or economic
advantage, and similar claims; and

{2) Indemnify and hold Seller harmless from any and all
settlements made and final judgments rendered with respect to any
claims described in Section 10.8.1; provided, however, that Oealer shall
have no obligation to indemnify or hold Seller harmless unless Seller:
(i} promptly notifies Dealer of the assertion of such claim and the
commencement of such action against Seller; {ii) cooperates fully in
the defense of such action in such manner and to such extent as Dealer
may reasonably require; {iii} consents to the employment of attorneys
selected by Dealer and agrees to waive any conflict of interest then
existent or which may later arise, thereby enabling Dealer’s selected
attorneys to represent Dealer throughout the defense of the claim;
and (iv) withdraws any actions (including cross-claims) filed against
Dealer arising out of the circumstances for which Selier seeks indemnity.
Seller shalt pay all costs of its own defense incurred prior to Dealer's
assumption of Seller’s defense and thereafter to the extent that Seller
employs attoreys in addition to those selected by Dealer.

C. Conditions and Exceptions to Indemnification.

(1) If the allegations asserted in any action or if any facts
established during or with respect to any action would require Seller
to defend and indemaify Dealer under Section 10.A and Dealer to defend
and indemnify Seller under Section 10.8, Seller and Dealer shall each
be responsible for its own defense in such an action and there shall
be no obligation or responsibility in connection with any defense,
judgment, settlement or expenses of such action as between Seller
and Dealer.

12) In undertaking its obligations to defend and/or indemnify each
other, Dealer and Seller may make their defense and/or indemnification
conditional on the continued existence of the state of facts as then
known to such party and may provide for the withdrawal of such defense
and/or indemnification at such time as facts arise which, if known at
the time of the original request for a defense and/or indemnification,
would have caused either Dealer or Seller to refuse such request. In
the event that subsequent developments in a case make clear that
the allegations which Initially justified acceptance of a request for a
defense and/or indemnification are no longer at issue thereln or that
the claims no longer meet the description of those for which
indemnification is required hereunder, any party providing a defense
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and/or indemnification hereunder may terminate such defense and/or
indemnification of the other party. The party withdrawing from its
defense andfor indemnification to defend and/or indemnify shall give
notice of its withdrawal to the indemnifying party. Moreover, the
withdrawing party shall be responsible for all costs and expenses of
defense up to the date of the ather party's receipt of the notice of
withdrawal, '

Section 11. Termination
A. Termination Due to Certain Acts or Events.

The following represent events which are within the contro] of
or originate from actions taken by Dealer or its management or owners
and which are so contrary to the intent and purpose of this Agreement
that they warrant its termination:

(1} Any actual or attempted sale, transfer, assignment or
delegation, whether by operation of law or otherwise, by Dealer of an
interest in or right, privilege or obligation under this Agreement,
or of the principal assets necessary for the performance of Dealer's
responsibilities under this Agreement, without, in either case, the prior
written consent of Seller having been obtained, which consent shall
not be unreasonably withheld;

{2} Subject to the provisions of Section 14 hereof, a change, -

by operation of law or otherwise, in the direct or indirect ownership
of Dealer, whether voluntary or involuntary, from that set forth in the
Final Articte of this Agreement, except as expressly permitted hereln,
without the prior written consent of Seller having been obtained, which
consent shall not be unreasanably withheld;

(3) Removal, resignation, withdrawal or elimination from Dealer
for any reason of the Executive Manager of Dealer; provided, however,
Seller shall give Dealer a reasonable period of time within which to
replace such person with an Executive Manager satisfactory to Dealer
and Seller in accordance with Article Fourth of this Agreement; or the
failure of Dealer to retain an Fxecutive Manager who, in accordance
with Article Fourth of this Agreement, in Seller's reasonable opinion,
is competent, possesses the requisite qualifications for the position,
and who will act in a manner consistent with the continued best interests
of both Seller and Dealer;

{4) The failure of Dealer to maintain the Dealership Facilities open
for business or to.conduct all the Dealership Operations required by
this Agreement during and for not less than the hours customary and
lawful in Dealer's Primary Market Area or in the metropolitan area
in which Dealer is located for seven {7} consecutive days, unless such
failure is caused by fire, flood, earthquake or other act of Ged;

(5) Any undertaking by Dealer to conduct, directly or indirectly,
any of the Dealership Operations at a location or facility other than
that which is specified in the curent Dealership Facilities Addendum
for that Dealership Operation;

{6) The failure of Dealer to establish or maintain wholesale
financing arrangements which are in aceordance with Seller’s Guides
and which are reasonably acceptable to Seller with banks or other
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financial institutions approved by Seller for use in connection with Dealer's
purchase of Infiniti Vehicles, unless Seller shall have agreed to accept
another medium of payment;

(7) Insolvency of Dealer; voluntary institution by Dealer of any
proceeding under the federal bankruptey laws or under any state
insolvency law; institution against Dealer of any proceeding under the
federal bankruptcy laws or under any state insolvency law which is
not vacated within thirty (30) days from the institution thereof:
appointment of a receiver, trustee or other officer having similar powers
for Dealer or Dealer's business, provided such appointment is not vacated
within thirty (30} days of the date of such appointment; execution
by Dealer of an assignment for the benefit of creditors; or any levy
under attachment, foreclosure, execution or similar process whereby
a third party acquires rights fo a significant portion of the assets of
Dealer necessary for the performance of Dealer's responsihilities under
this Agreement or to the operation or ownership of Dealer, which is
not within thirty (30) days from the date of such levy vacated or removed
by payment or bonding;

{8) Any material misrepresentation by Dealer or any person named
in the Final Article of this Agreement as to any fact relied on by Seller
in entering into, amending or continuing with this Agreement, including
without limitation any representation concering the ownership,
management or capitalization of Dealer;

(8) The conviction in a court of original jurisdiction of Dealer
or of any Principal Owner or Executive Manager of a crime affecting the .
Dealership Operations or of any felony; provided, however, that
a convicted Executive Manager's ownership interest in Dealer shall not
be an event warranting termination of this Agreement if the individual
is no lfonger employed by Dealer or involved in any way in the
management or operation of Dealer and Dealer has made reasonable
efforts to obtain the individual’s divestiture of his ownership interest
in Dealer; or any willful failure of Dealer to corply with the provisions
of any laws, ordinances, rules, regulations, or orders relating to the
conduct of jts Dealership Operations including, without limitation, the
sale and servicing of Infiniti Praducts.

{10} Submission by Dealer to Seller of: {i} a knowingly false or
fraudulent report or statement; {if) a knowingly false or fraudulent claim
{or statement in support thereof), for payment, reimbursement or for
any discount, allowance, refund, rebate, credit or other incentive under
any plan that may be offered by Seller, whether or not Dealer offers
or makes restitution; {ifi} false financial information; (iv) false sales
reporting data; or {v) any false report o statement relating to predelivery
inspection, testing, warranties, service, repair or maintenance required
to be performed by Dealer,

Upon the occurrence of any of the foregoing events, Seller may
terminate this Agreement by giving Dealer notice thereof, such
termination to be effective upon the date specified in such notice, or
such later date as may be required by any applicable statute.
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B. Termination By Seller for Non Performance by Dealer,

{1} If, based upon the evaluations thereof made by Seller, Dealer
shall fail to substantially fulfill its responsibilities with respect to:

(a) Sales of new Infiniti Vehicles and the other responsibilities
of Dealer set forth in Section 3 of this Agreement;

{b) Maintenance of the Dealesship Facilities and the Dealership
Location set forth in Section 2 of this Agreement;

(c} Service of Infiniti Vehicles and sale and service of Genuine
Parts and Accessories and the other responsibilities of Dealer set forth
in Section 4 of this Agreement;

(d} The other responsibilities assumed by Dealer in this
Agreement including, without limitation, Dealer’s failure to:

(i) Timely submit accurate sales, service and financial
information concerning its Dealership Operations, ownership or
management and related supporting data, as required under this
Agreement or as may be reasonably requested by Seller;

(ii) Permit Selier to make an examination or audit of
Dealer's accounts and records conceming its Dealership Operations after
receipt of notice from Seller requesting such permission or information;

{iii} Pay Seller for any Infiniti Products or any other products
or services purchased by Dealer from Seller, in accordance with the
terms and canditions of sale; or

{iv} Maintain net worth and working capital substantially
in accordance with Seller’s Guides therefor; or

(v) Fulfil Dealer's obligations under the Dealer Operating
Reguirements Addendum; or

{2} In the event that any of the following oceur:

{i) any dispute, disagreement or controversy between or
among Dealer and any third party or between or among the owners
or management personnel of Dealer relating to the management or
ownership of Dealer develops or exists which, in the reasonable opinion
of Seller, tends to adversely affect the conduct of the Dealership
Operations or the interests of Dealer or Seller; or

{ii) any other act or activity of Dealer, or any of its owners
or management occurs, which substantially impairs the reputation or
financial standing of Dealer or of any of its management subsequent
to the execution of this Agreement;

Seller will notify Dealer of such failure and will review with
Dealer the nature and extent of such failure and the reasons which,
in Seller’s or Dealer’s opinion, account for such failure,

Thereafter, Seller will provide Dealer with a reasonable
opportunity to correct the failure. If Dealer fails to make substantial
progress towards remedying such failure before the expiration of such
period, Seller may terminate this Agreement by giving Dealer notice

- of termination,. such termination to be effective at least ninety {30} -

days after such notice is given, -
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During such period Dealer will commence such actions as
may be necessary so that the termination obligations of Seller and
Dealer set forth in this Agreement may be fulfilled as promptly as
practicable,

C. Termination Because of Death or Physical or Mental
Incapacity of Principal Owner.

This Agreement is a personal services agreement and has been
entered into by Seller in relfance on Dealer's being owned by the Principal
Ownerfs]. Seller {subject to Section 14 hereof) may terminate this
Agreement by giving notice to Dealer upon the death of any of the
Principal Owner(s) or if Seller in good faith determines that any Principal
Owner is so physically or mentally incapacitated as to be unable to
discharge his or her respansibility to the operating management of Dealer;
Unless deferred as hereinafter provided, the effective date of such
termination shall be not less than ninety (30} days from the date such
notice is given to Dealer,

To facilitate the orderly termination of the business relationship
between Seller and Dealer and of the Dealership Operations, Seller
may, in its sole discretion, defer the effective date of such termination
and continue to operate with Dealer under the terms of this Agreement
for 3 period of time, to be determined by Seller, of up to one {1)
year from the date such notice of termination is given if, within
sixty (60} days from the date of said notice, the executor or representative
of the deceased or incapacitated Principal Owner or a surviving Principal
Owner shall give to Seller written request for such deferment. This
Agreement shall automatically terminate without further notice or action
by Seller upon the expiration of any stch deferment,

D. Termination for Failure of Seller or Dealer to be Licensed.

If Seller or Dealer shall fail to secure or maintain any license,
permit or authorization required by either of them for their performance
of any obligation under or in connection with this Agreement, or if
such license, permit or authorization is suspended or revoked, irespective

“of the cause, and such suspension or revocation continues-for a period

of seven {7) days, either party may immediately terminate this Agreement
by giving notice to the other party.

E. Termination by Dealer.

Oealer has the right to terminate this Agreement at any time
by giving notice to Seller, such termination to be effective thirty (30)
days after the giving of such notice {unless the thirty (30} day notice
period is waived in writing by Seller} or on such other date as may
be mutually agreed to in writing by Seller and Dealer,

F. Termination by Seller Because of a Change of Seller's
Method of Distribution or Decision by Selfler to Cease
Distribution of Infiniti Vehicles,

It Seller should elect or be required to discontinue its present
method of distributing Infiniti Vehicles, or if Seller should elect or be
required to cease selling or distributing Infiniti Vehicles, Seller may
terminate this Agreement by giving Dealer notice and such termination
will be effective not less than one (1) year after such notice is given,
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6. Termination Upon Entering Into a New or Amended Sales
and Service Agreement or Addenda.

Seller may terminate this Agreement at any time by giving Dealer

at least ninety [90) days' prior notice thereof and offering to enter

into a new or amended form of Agreement or Addenda with Dealer
in a form being offered generally to Authorized Infiniti Dealers; provided,
however, that Seller may issue a new or revised Notice of Primary
Market Area pursuant to Section 1.K or a new or revised Product
Addendum pursuant to Section 1.U.

Unless otherwise agreed in writing, the rights and obligations of
Dealer that may otherwise become applicable upon termination or
expiration of the term of this Agreement shall not be applicable if Seller
and Dealer enter into a new or superseding Dealer Sales and Service
Agreement, and the rights and obligations of the parties hereunder
shall continue under the terms and provisions of the new agreement,

Dealer's performance under any prior agreement may be
considered by Seller in evaluating Dealer’s performance under this, or
any succeeding, agreement,

Section 12. Rights and Liabilities Upon Termination
A. Termination-Procedures.

(1) Upon termination of this Agreement by either Seller or Dealer
for any reason, Dealer shall cease to be an Authorized Infiniti Dealer,
and Dealer shall: {f) immediately discontinue the distribution and sale
of Infiniti Products as an Authorized Infiniti Dealer; and (ii} at its own
expense {a) erase or obliterate all Infiniti Marks and any word or words
indicating that Dealer is an Autherized Infiniti Dealer from the stationery,
forms and other papers used by Dealer or any business associated or
affiliated with Dealer; (b} discontinue all advertising of Dealer as an
Authorized Infiniti Dealer; (¢} take all steps necessary to remove any
fisting in any telephone directory vellow pages advertisement indicating
that Dealer is an Authorized Infiniti Dealer; {d) discontinue any use of
any Infiniti Mark in Dealers firm or trade name and take all steps
necessary or appropriate in the opinion of Seller to change such firm
or trade name to eliminate any Infiniti Mark therefrom; {e} discontinue
or cause to be discontinued all other use of the Infiniti Marks; {f) refrain
from doing anything, whether or not specified above, that would indicate
that Dealer is or was an Authorized Infiniti Dealer; and (g) refrain from
using, either directly or indirectly, any Infiniti Marks or any other
confusingly similar marks, names,.logos or designs in @ manner fikely
to cause confusion or mistake or to deceive the public. If Dealer fails
to comply with any requirements of this Section 12.A.1, Dealer shall
reimburse Seller for all costs and expenses, including reasonable
attorney’s fees, incurred by Seller in effecting or enforcing compliance;

{2) Termination of this Agreement will not release Dealer or Seller
from the obligation to pay any amaunts owing the other;

(3) Subject to Section 12.E, Seller shall process all claims and
make all payments due for al! iabor provided and all parts and/or other
materials used by Dealer pursuant to Sections 4.8.2 and 4.B.3 prior to
the effective date of termination as provided in the Warranty Manual.
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Dealer shall cease, as of the effective date of termination, to be eligible
to receive reimbursement for any work thereafter performed or parts
thereafter supplied under any warranty, campaign inspections or
carrections and any cother adjustment previously authorized by Seller.

(4) Dealer shall, upon Seller's request, deliver to Seller or its
designee copies of Dealer's records with respect to pre-delivery, warranty,
goodwill, campaign and other service work of Dealer,

B. Repurchases by Sefler Upon Termination.

Upon termination, other than pursuant to a sale or transfer,
Seller shall buy from Dealer and Dealer shall sell to Seller, within
ninety (90) days after the effective date of termination:

{1) All new, unused, undamaged, unlicensed, then current and
immediate previous mode! year Infiniti Vehicles which were purchased
by Dealer from Seller and are then the unencumbered property of and
inthe possession of Dealer or Dealer’s flooring and/or financing institution.
The price for such vehicles shall be the invoice price previously paid
by Dealer therefor, less Seller's destination charges, alt allowances paid
or applicable allowances offered thereon by Seller, any amount paid
by Seller to Oealer for pre- delivery inspection and sewvice with respect
to such vehicles pursuant to Section 4.8, and any other charge for
taxes or special items or service. Seller shall also repurchase Genuine
Accessories which have been installed in such Infiniti Vehicles which
accessories are listed in the current parts and accessories price list
{except those items marked “not eligible”} at the prices set farth on
Seller’s then current parts and accessories price list,

{2} Subject to Section 12.C, all new, unused, undamaged and
resalable Genuine Parts and Accessories which are still in the original
and undamaged packages, were purchased from Seller, are listed in
the current parts and accessories price list {except those items marked
“not eligible”), and are then the unencumbered property of and in the
possession of Dealer. The prices for such Genuine Parts and Accessories
shall be the prices set forth on Seller’s then current parts and accessories
price list,

{3) Subject to Section 12.C, all special tools and equipment owned
by Dealer and which are unencumbered and in the possession of Dealer
on the effective date of termination which were designed especially
for servicing Infiniti Vehicles, are of the type recommended in writing by
Seller and designated as “essential” tools in accordance with Seller’s
Guides or other notices pertaining thereto from Seller, are in usable
and good condition, except for reasonable wear and tear, and were
purchased by Dealer from Seller within the three (3] year period preceding
the date of termination. Seller’s purchase price for such essential tools
shall be calculated at Dealer’s purchase price reduced by straight-line
depreciation on the basis of a useful life of thirty-six (36} months,

Dealer's and Seller’s obligations with respect to the signs located
at the Dealership Facilities shall be determined in accordance with the
Dealership ldentification Addendum between Seller and Dealer.



C. Dealer's Responsibilities with Respect to Repurchase.

Seller's obligation to repurchase Genuine Parts and Accessories
and essential tools from Dealer is conditioned on Dealer's fulfilling its
responsibilities under this Section 12.C as follows:

(1) Immediately following the effective date of termination of
this Agreement, Dealer shall furnish to Seller a list of vehicle identification
numbers and stich other information and documents as Seller may require
pertaining to the Infiniti Vehicles subject to the repurchase obligations
of Section 12.B.1. Dealer shall deliver all such vehicles in accordance
with Seller's instructions.

{2) Within thirty (30} days after the effective date of termination
of this Agreement, Dealer shall deliver or mail to Seller a detailed
inventary of all of the items referred to in Sections 12.8.2 and 12.8.3.
Within thirty (30} days of its receipt of such inventory, Seller shall
provide Dealer with instructions as to the procedures to be followed
in returning such items to Seller. Dealer shall, at its expense, tag, pack
and deiver all such items to Seller at Seller's designated parts distribution
center or such other location as designated by Seller in accordance
with such instructions.

Should Dealer fail to comply with the responsibilities fisted above,
Seller shall have no obligation to repurchase any such items from Dealer;
provided however, that Seller shall have the right, but nc obligation,
to enter into the Dealership Facilities for the purpose of compiling an
inventory, tagging, packing and shipping such items to Seller's designated
parts distribution center, If Seller undertakes any such responsibilities
of Dealer, the repurchase prices of such items shall be fifteen
percent {15%] less than the repurchase prices otherwise applicable under
Section 12.B.

D. Title to Repurchased Property.

With respect to any items of property repurchased by Seller
purstiant to this Section 12, Dealer shall take such action and shall
execute and deliver such instruments as may: be necessary: (i} to convey
good and marketable title to all such items of property; {ii} to comply
with the requirements of any applicable law relating to bulk sales and
transfers; and {iii) to satisfy and discharge any liens or encumbrances
on such items of property prior to delivery thereof to Seller.

E. Payment.

Seller shall make all payments to Dealer pursuant to this
Section 12 within ninety {90) days after Seller's receipt of all items
to be repurchased by it and provided Dealer has fulfilled all of its
obligations under this Section 12; provided, however, that Seller shall
be entitled to offset against such payments any and all indebtedness
or other obligations of Dealer to Seller. Seller may make any payment
for any property repurchased pursuant to this Section 12 directly to
anyone having a security or ownership interest therein,

F. Cancellation of Deliveries.

Upon tesmination of this Agreement Seller shall have the right
to cancel all shipments of Infiniti Products scheduled for delivery to

Dealer. After the effective date of termination, if Seller shall voluntarily
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ship any Infiniti Products to Dealer, or otherwise transacts business
with Dealer, all such transactions will be governed by the same terms
provided in this Agresment, insofar as those terms would have been .
applicabie had the Agreement not been terminated, Nevertheless, neither

the shipping of such Infiniti Products nor any other acts by Seller shal!

be construed as a waiver of the termination or as a renewal or extension
of this Agreement. :

Section 13. Establishment of Suceessor Dealer
A. Because of Death of Principal Owner,

If Seller shall terminate this Agreement bursnant to Section 11.C
because of the death of a Principal Owner, the following provisions
shall apply: '

{1) Subject to the other provisions of this Section 13, Seller shall
offer a two (2} year Term Sales and Service Agreement to a successor
dealership {"Successor Dealership”) comprised of the person nominated
by such deceased Principal Owner as his or her successor, together
with the other Principal Owner(s) and Other Owner(s), provided that:

(a) The nomination was stbmitted to Seller on a Successor
Addendurm, was consented to by the remaining Principal Owner(s) and
Other Ownerls), and was approved by Seller prior to the death of such
Principal Cwner;

{b) Either {i} there has been no change in the Executive
Manager of Seller; or {ii} Seller has approved a candidate for Executive
Manager having the  required qualifications, expertise, integrity,
experience and ability to successfully operate the dealership and perform
Dealer's obligations under this Agreement; and

{c} The Successor Dealership has capital and facilities
substantially in accordance with Seller’s Guides therefor at the time
the Term Sales and Service Agreement s offered.

{2) If the deceased Principal Owner has not nominated a sticcessor
in accordance with Section 13.A.1{a) above, but all of the beneficial
interest of the deceased Principal Owner has passed by will or the

_ laws of intestate succession directly to the deceased Principal Owner's

spouse and/or children or to one (1) or more other Principal Owners
who each held not less than a twenty-five percent {25%) beneficial
ownership interest in the dealership prior to the death of the deceased
Principal Owner (collectively” “Proposed New Qwners”}, subject 1o the
other provisions of this Sectfon 13, Seller shall offer a two (2} year
Term Sales and Service Agreement to-a Successor Dealership composed
of the Propased New Owners, together with the other Principal Owners
and Other Owners, provided that;

{a) Either {i} there has been no change in the Executive
Manager of Dealer; or ii} Seller has approved a candidate for Executive
Manager_having the required qualifications, expertise, integrity,
experience and ability to successfully operate the dealership and perform
Dealer’s obligations under this Agreement; and

{b} The Successor Dealership has capital and facilities
substantially in accordance with Seller’s Guides therefor at. the -time
the Term Sales and Service Agreement is offered.
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B. Consideration of Successor Addendum.

To be named in the Successor Addendum, a proposed Principal
Owner or Executive Manager must (i) be emploved by Dealer or a
comparahle automotive dealership as his principal place of employment:
(i) be already qualified as a Principal Owner or Executive Manager,
as the case may be; and {iif} otherwise be acceptable to Seller as provided
below, .

Upan receipt of a request from Dealer that cne or more individuals
be named in a Successor Addendum, Seller shall request those named
to submit an application and to provide all personal and financial
information that Seller may reasonably and customarily require in
connection with the review of such applications. Seller, upon the
submission of all requested information, will determine whether to
consent to a Successor Addendum naming such individuals by applying
its criteria for considering the qualifications of Principal Owners or
Executive Managers, as the case may be.

C. Termination of Successor Addendum.

Dealer may, at any time, withdraw a nominatior of a Successor
even if Seller previously has qualified the candidate, or cancel an executed
Successor Addendum by giving notice to Seller of such withdrawal
at any time prior to the death or incapacity of any Principal Owner
named in this Agreement. Seller may cancel an executed Successor
Addendum only if the proposed Principal Owner or Executive Manager
no longer complies with the requirements of this Section 13,

D. Evaluation of Successor Dealership.

During the term of the Term Sales and Service Agreement, Seller
will evaluate the performance of the Successor Dealership and periodically
review with the new Dealer this evaluation, If the Successor Dealership’s
performance is deemed to be satisfactory to Seller during the term
of the Term Sales and Service Agreement, Seller will offer a new Sales
and Service Agreement to such Successor Dealership in accordance
with Article Twelfth of the Term Sales and Service Agreement.

E. Termination of Market Representation.

Notwithstanding anything stated or implied to the contrary in
this Section 13, Seller shall not be obligated to offer a Term Sales
and Service Agreement to any Successor Dealership if Seller notified
Dealer prior to the event causing the termination of this Agreement
that Seller's market representation plans do not provide for continuation
of representation in Dealer’s Primary Market Area,

F Termination of Offer.

If the person or persons comprising a proposed Successor
Dealership to which any offer of a Term Sales and Service Agreement
for Infiniti Products shall have been made pursuant to this Section 13
do not accept same within thirty (30} days after notification to them
of such offer, such offer shall automatically expire.
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Section 14. Sale of-Assets or Ownership Interests in Dealer
A, Sale or Transfer,

Article Third of this Agreement provides that neither this
Agreement nor ‘any right or interest herein may be assigned without
the prior written consent of Seller. However, during the term of this
Agreement, Dealer may negotiate for the sale of the assets of Dealer,
or the owners of Dealer may negotiate the sale of their ownership ,
interests in Dealer, upon such terms as may be agreed upon by them
and the prospective purchaser, With respect to any sale or transfer
which requires Seller's prior written corisent under Article Third of this
Agreement, Dealer shall notify Seller prior to any closing of the transaction
called for by the purchase and sale agreement, and the prospective
purchaser shall apply to Seller for a Sales and Service Agreement.

B. Seller's Evaluation.

Seller is responsible for establishing and maintaining an effective
body of Authorized Infiniti Dealers to promote the sale and servicing
of Infiniti Products. Accordingly, Seller has the right and obligation to
evaluate each prospective dealer, its owner(s} and executive manager,
the dealership location and the dealership facilities to ensure that each
of the foregoing is adequate to enable Dealer to meet its responsibilities -
hereunder, Seller will evaluate each prospective purchaser’s qualifications
and proposal for the conduct of the Dealership Operations by applying
the Standards set forth or referred to in this Agreement, In determining
whether it shall consent to such a sale or transfer, Seller will take
into account factors such as the personal, business and financial
qualifications, expertise, reputation, integrity, experience and ability of
the proposed Principal Owner(s) and Executive Manager as referred
to in Articles Third and Fourth of this Agreement, the capitalization
and financial structure of the prospective dealer, the prospective
purchaser’s proposal for conducting the Dealership Operations, the
prospective purchaser’s customer satisfaction history and Seller’s interest
in promoting and preserving competition.

In evaluating the prospective purchaser's application for a-Sales
and Service Agreement, Seller may, without liability to Dealer, Dealer’s
Owners or the prospective purchaser, consult with the prospective .
purchaser regarding any matter relating to the proposed dealership.

Seller shall notify Dealer of Seller's consent ar refusal to consent
to Dealer's proposed sale or transfer within sixty {60} days after Seller
has received from Dealer (i} Dealer’s written request for Seller’s approval;
and (i} all applications and information customarily or reasonably
requested by Seller to evaluate such a proposal, including, without
limitation information conceming each proposed owner's and/or the
replacement dealer's identity, character, business affiliations, business
experience, financial qualifications and proposals for conducting the
Dealership Operations. Any material change in such a proposal, including
without limitation any change in the financial terms or in the proposed
ownership or management of any proposed replacement dealer, shall
be treated as.a new proposal for purposes of this Section 14.B. If
Sefler does not consent to Dealer's proposed sale or transfer, Seller
will specify in its notice to Dealer the reasens for its refusal to consent,
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If Seller determines that the proposed dealership would not,
at the commencement of its operations, have capital or facilities in
accordance with Seller's Guides therefor and otherwise satisfactory to
Seller, or if Seller reasonably determines that the proposed dealership
might not meet Seller’s performance Standards in sales, sewvice or
customer satisfaction, Seller may, in its sole discretion and in lieu of
refusing to consent to the proposed sale or- ransfer, agree to enter
into a Term Sales and Service Agreement with the prospective purchaser.
I Seller has recommended, pursuant to a market study eonducted in
accordance with Section 2.0, that Dealer relocate its Dealership Facilities,
Seller may offer to the proposed dealer a Term Sales and Service
Agreement subject to the condition that its Dealership Facilities shall
be relocated within a reasonable time to a Jocation and in facilities
acceptable to Seller and in accordance with the market study
recommendations.

Notwithstanding anything stated or implied to the contrary in
this Section 14, Seller shall not be obligated to enter into a Sales and
Service Agreement with any purchaser of the assets or ownership
interests of Dealer if Seller has notified Dealer prior to its having received
natice of the proposed sale or transfer that Seller’s market representation
plans do not provide for continuation of representation in Dealer’s Primary
Market Area.

(. Effect of Termination.

This Agreement shall end on the effective date of termination
and, except as otherwise set forth in Section 12, all rights, obligations,
duties and responsibilities of Dealer and Seller under this Agreement
shall cease as of the effective date of termination. No assignment,
transfer or sale of Dealer’s right or interest in this Agreement shall
have the effect of granting the assignee, transferee or buyer any right
of interest in this Agreement that is greater than or in addition to
that then held by Dealer. Any such assignment,-transfer or sale shall
be subject to the terms of any written nofice of deficiency under
Section 11.8 or any written notice of termination under Sections 11.A,
11.8, 11.C, 11.0, 11.E or 11.F that was previously received by Dealer,
including but not limited to Dealer’s obligation to correct any failure
hefore the expiration date of any period established in any such notice
of deficiency. No such assignment, transfer or sale shall correct any
such deficiency or extend the effective date of termination specified
in any written notice of termination,

D. Seller's Rights of First Refusal or Option to Purchase.

Whenever Dealer proposes to sell its principal assets or the
owners of Dealer propose to sell 3 majority ownership interest in Dealer,
and in addition to its rights under Articles Third and Fourth and
Section 14.B, Seller shall have the right and option 1o purchase the
dealership assets or ownership interests pursuant to this Section 14.0.
Sellers fights under this Section 14.D shall not affect the rights of
nominated successor(s), surviving Principal Owner(s) or a deceased
Principal Owner's surviving spouse and/or children under Section 13

or to Dealer’s proposal to transfer the Dealer or assets to such individual(s) '

apart from the death of a Principal Owner.
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(1) 1f Seller chooses to exercise its optian, it must do so in its
written refusal to consent to the proposed sale or transfer pursuant
to Section 14.B. Dealer agrees not to complete any proposed change
or sale prior to the expiration of the perod for exercise of Seller's
option and without Seller's prior written consent. Such exercise shall
be null and vold if Dealer withdraws its proposal within thirty (30)
days following Dealer’s receipt of Seller’s notice exercising its option.

(2) After being exercised, Seller’s option may be assigned to any
party, and Seller hereby agrees to guarantee the full payment of the
purchase price by such assignee. Seller’s rights under this Section 14.D
shall be hinding on and enforceable against any assignee or successor
in interest of Dealer or purchaser of Dealer’s assets. Seller shall have
no obligation to exercise its rights hereunder.

{3) If Dealer has entered into a bona fide written buy/sell
agreement respecting its Infiniti dealership, Seller's right under this
Section 14.D shall be a right of first refusal, enabling Seller to assume
the prospective purchaser’s rights and obligations under such buy/sell
agresment. The purchase price and other terms of sale shall be those
set forth in such agreement and any related documents. Sefler may
request and Dealer agrees to provide all other documents relating to
Dealer and to the proposed transfer, including, but not limited to, those
reflecting any other agreements or understandings between the parties
to the buy/sell agreement. If Dealer refuses either to provide such
documentation or to state in writing that no such documents exist,
it shall be presumed that the agreement is not bona fide.

{4) In the absence of a bona fide written buy/sell agreement,
Seller shall have the option, but no obligation, under this Section 14.0
to purchase the principal assets of Dealer utilized in the Dealership
Operations, including real property and leasehold interest, and to
terminate this Agreement and all rights granted Dealer hereunder. If
the Dealership Facilities are leased by Dealer from an affiliated company,
the right to purchase the principal assets of Dealer shall include the
right to lease the Dealership Facllities. The purchase price of Dealer’s
assets shall he at their fair market value as a going concem as negotiated
by the parties and the other terms of sale shall be those agreed by
Dealer and Seller. If Dealer and Seller are unable to reach a negotiated
settlement in @ reasonable time, the price and other terms of sale shall
he established by arbitration in accordance with the rules of the American
Arbitration Association. If Seller determines that the buy/sell agreement
is not bona fide, Seller will so notify Dealer, Dealer shall have
ten (10} days from its receipt of such notice within which to withdraw
its proposal. Seller’s exercise of its rights hereunder shall be null and
void if Dealer withdraws its proposal within such time period.

{5) Dealer shall transfer the affected property by Warranty Deed
conveying marketable title free and clear of liens, claims, mortgages,
encumbrances, tenancies and occupancies. The Warranty Deed shall
be in proper form for recording and Dealer shall deliver complete
possession of the property at the time of delivery of the Deed. Dealer
shall also furnish to Seller copies of any easements, licenses, or other
documents affecting the property and shall assign any permits or licenses
which are necessary for the conduct of the Dealership Operations.

14-48-0-2/04



Section 15.General
A. Notices.

All notices or notifications required o permitted to be given by
this Agreement to either party shall be sufficient only if given in writing
and delivered personally or by mail to Dealer at the address set forth
an the Dealership Facilities Addendum to this Agreement and to Seller
at its national headquarters, or at such other address as the party to
be addressed may have previously designated by written notice to the
other party. Unless otherwise specified in the notice, such natices shall
be effective upon receipt.

B. No Implied Waivers.

The waiver by either party, or the delay or fallure by either
party to claim a breach, of any provision of this Agreement shall not
affect the right to require full performance thereafter, nor shall it
constitute a waiver of any subsequent breach, or affect in any way
the effectiveness of such provision,

C. NoAgency.

Dealer is an independently operated husiness entity in which
Seller has no ownership interest. This Agreément does not constitute
 Dealer the agent or legal representative of Seller or of the manufacturer
of Infiniti Products for any purpose whatsoever, Dealer is not granted
any express or implied right or authority to assume or create any
obligation on behalf of or in the name of Seller or the manufacturer
of Infiniti Products or to bind Seller or such manufacturer in any manner
or thing whatsoever,

D. Limitations of Seller’s Liability,

This Agreement cortemplates that all investments by or in Dealer
shall be made, and Dealer shall purchase and resell Infiniti Products,
in conformity with the provisions hereof, but otherwise In the discretion
of Dealer. Except as herein specified, nothing herein contained shall
impose any liability on Seller in connection with the business of Dealer
or otherwise or for any expenditures.made or incurred by Dealer in
preparation for performance or in performance of Dealer’s responsibilities
under this Agreement, -~ ’

E. Entire Agreement,

This Agreement contains the entire understanding of the parties
hereto with respect to the subject matter contained herein and may
be amended only by a written instrument executed by each of the
parties or their respective personal representatives, successors and/or
assigns. This Agreement supersedes any and all prior agreements with
fespect to the subject matter hereof, and there are no restrictions,
promises, warranties, covenants or undertakings between the parties
other than those expressly set farth in this Agreement; provided, however,
Seller shall have the right to amend, modify or change this Agreement
in case of changes in laws, government regulations or changes in
tircumstances beyond the control of Seller that might-affect materially
the relationship between Seller and Dealer as further provided in
Section 15.6. :
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F. California Law,

This Agreement shall be deemed to have been entered into in
the State of California, and all questions concerning the validity,
interpretation or performance of any of its terms or provisions, or of
any rights or obligations of the parties hereof, shall be governed by
and resolved in accordance with the internal laws of the State of
California, including without fimitation the statute of limitations.

G. Changes Required'by Law,

Should Selier determine that any federal or state law or regulation
or any condition referred to in Section 15.F requires a change or changes
in any of the provisions of this Agreement, Seller may offer to Dealer
an amendment or an amended Agreement embodying such change or
changes. f Dealer shall fail to execute such amendment or amended
Agreement and retum it to Sefler within thirty {30} days after it is
offered Dealer, Seller may terminate. this Agreement by giving notice
to Dealer, such termination to be effective upon receipt by Dealer of
such notice.

H. Severability.

If any term or provision of this Agreement, or the application
thereof to any person or circumstance, shall to any extent be found
to be invalid, void or unenforceable, the remaining provisions and any
application thereof shall nevertheless continue in full force and effect
without being impaired ar invalidated in any way.

l. Assignment.

Dealer shall not transfer or assign any right or transfer or delegate
any obligation of Dealer under this Agreement without the prior written
approval of Seller. Any purported transfer, assignment or delegation
made without the prior written approval of Seller shall be null and void.,

J. No Franchise Fee.

Dealer represents and warrants that it has paid no fee, nor
has it provided any goods or semvices in lieu of a fee, as consideration
for Seller's entering into this Agreement and that the sole consideration
for Seller’s entering into this Agreement was Dealer's Principal
Owners' and Executive Manager's abilities, integrity, assurances of
personal services and expressed intention to deal fairly and equitably
with Seller. and the public and any other promises recited in this
Agreement,

K. Captions.

The captions of the sections of this Agreement are for convenience
and reference only and shall in no way be construed to explain, modify,
amplify, or aid in the interpretation, construction o meaning of the
provisions of this Agreement or to he a part of this Agreement,

L. Benefit,

This Agreement is entered into by and between Seller and Dealer
for their sole and mutual benefit. Neither this Agreement nor any specific
provision contained in it is intended or shall be construed to be for
the benefit of any third party. ' '
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M. Notice of Failure to Act in “Good Faith”,

In the interest of maintaining a harmonious relationship between
Seller and Dealer, Dealer shall report promptly, in writing, to the
President or the Vice President and General Manager, Infiniti Division
-of Seller any act or failure to act on the part of Seller which Dealer
deems not to have been, or that Dealer proposes to use in support of
a claim that Seller has not acted, in good faith as to Dealer, For the
purposes of this paragraph, the term “good faith” shall mean Seller
and its representatives acting in a faif, equitable, and impartial manner
toward Dealer so as to guarantee the Dealer freedom from coercion or

20

intimidation or threats of coercion or intimidation from Seller as those
words are employed in the context of the Automobile Dealers Franchise
Act, 15 U. S. C. A. § 1221, et seq. It is the intention of the parties
that the purpose of the requirement of such notification by Dealer is
to afford Seller sufficient opportunity to consider the claim of Dealer
and.if, in the sole determination of Seller, such claim is found to be
meritorious, to undertake such measures which may be necessary to
carrect the condition complained of to the end that Seller shall, at
all times, act in good faith as to Dealer,
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DECLARATION OF TINA HOPPER

I, TINA HOPPER, declare:

3. I am an attorney at law, duly license to practice in all courts of the state of
California, and am counsel for Protestant in the above-entitled matter. I am
one of the attorneys retained to represent Protestant in the above captioned
matter. The following facts are true of my own personal knonedge and, if
called as a witness, I could and would competently testify thereto.

4. Attached hereto and marked as Exhibit B is a true and correct copy of a
printout I obtained from the Infiniti USA website showing currently
operating Infiniti dealerships in the Santa Monica, CA market. I have
marked the approximate location of the proposed new Infiniti dealership in
Beverly Hills with an “x”

5. Attached hereto and marked as Exhibit C is a true and correct copy of a
.mapquest printout I obtained, which shows the location of the proposed new
Infiniti sales location as A (at 8852 Wilshire Blvd., Beverly Hills, CA per
Respondent’s Notice to SMI), and the location of the proposed new service
location as B (as 9000 W. Olympic Blvd., ]é’,everly Hills, CA per
Respondent’s Notice to SMI).

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct and that this declaration was executed on May 18, 2012 at

@(/u& /Y/éw‘ax -

TINA HOPPER

Sacramento, California.

_9_
PROTESTANT SANTA MONICA INFINITI'S OPPOSITION TO RESPONDENT INFINITI DIVISION, NISSAN NORTH
AMERICA, INC’S MOTION TO DISMISS PROTEST




netatler Locator; rind an infiniti Ketadler | Infinitl USA 5/18/12 10:35 AM

@ Certified Pre-Owned.

INFINITE VIEW ALL VEHICLE

LOCATE A RETAILER Enter your ZIP Cade or City/State to Locate a Retaller
Showing 4 Retailers near Santa Monica, CA -~ 1 -
View More Retailers [ ZIP Code | or [Santa Monica | f[ca 3§
& SANTA MONICA INFINIT]

SANTA MONICA, CA 90404 (1.7 Miles)
Phone: (310) 828-4424

Driving Directions Contact Retailer

w ils

MILLER INFINIT]

5455 VAN NUYS BLVD
VAN NUYS, CA 91401 (10.7 Miles)
Phone: (818) 782-1000

3

¢

Driving Directions Contact Retaiter

Show Details

- GLENDALE [NFINIT} ﬁ'

812 S BRAND BLVD
GLENDALE, CA 91204 (15.5 Mifes)
Phone: (818) 543-5000

Driving Directions Contact Retailar

Show Detalls
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Driving Directions from 8825 Wilshire Blvd, Beverly Hills, California 90211 to 9000 W Olympic Blvd, Beverly Hills, California 90211 | MapQuest 5/18/12 10:48 AM

mapquest |
Trip to: |

9000 W Olympic Blvd
Beverly Hills, CA 90211-3516
0.83 miles / 2 minutes

8825 Wilshire Blvd, Beverly Hills, CA 90211-2605
1. Start out going east on Wilshire Blvd toward N Robertson Bivd. Map  0.05Mi

2. Take the 1st right onto S Robertson Bivd. Map 0.5 Wi

3. Take the 3rd right onto W Olympic Blvd. Map 0.2 i

4, 8000 W OLYMPIC BLVD is on the left. Map

@ 9000 W Olympic Blvd, Beverly Hills, CA 90211-3516

EXHIBIT
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http:/ /www.mapquest.com/ psint?a=app.core.ca8bb35e223e4fae3bd06f17 Page 1 of 2




Driving Directions from 8825 Wilshire Blvd, Beverly Hiils, California 90211 to 9000 W Olympic Blvd, Beverty Hiils, Calitfornia 80211 ; MapQuest af1lsf14 101486 AM

Total Trave! Estimate: 0.83 miles - about 2 minutes

|o2015 1

©2011 MapQuest, Inc. Use of directions and maps is subject to the MapQuest Terms of Use. We make no guarantee of the accuracy of their
content, road conditions or route usability. You assume all risk of use. View Terms of Use

http:/ /www.mapgquest.com/print?a=app.core.ca8bb35e223e4fae3bd06f17 Page 2 of 2



Driving Directions from 8825 Wilshire Blvd, Beverly Hills, California 90211 to 9000 W Olympic Blvd, Beverly #iiis, Lallforma U2 L1 | Maplluest

Notes

mapquest fit
Trip to:

9000 W Olympic Bivd
Beverly Hills, CA 80211-3516

0.83 miles / 2 minutes
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(1792012 MapQue
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is?r‘rtlfit'fnap 1 ?’grm

©2011 MapQuest, Inc. Use of directions and maps is subject to the MapQuest Terms of Use. We make no guarantee
of the accuracy of their content, road conditions or route usability. You assume all risk of use. View Terms of Use

http:/ fwww.mapquest.com/print7a=app.core.ca8bb35e223e4fae3bd06f17
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PROOF OF SERVICE
STATE OF CALIFORNIA)
COUNTY OF SACRAMENTO)

I am employed in the County of Sacramento, State of California, I am over the age of 18 years
and not a party to the within action; my business address is 1545 River Park Drive, Suite 405,
Sacramento, California. .

On this date, May 18, 2012, I served the foregoing document described as:

(PROTESTANT SANTA MONICA INFINITP’S OPPOSITION TO RESPONDENT
INFINITI DIVISION, NISSAN NORTH AMERICA INC’S MOTION TO DISMISS
PROTEST)

I enclosed a true copy of said documents in a sealed envelope or package addressed to the
persons noted below.

X  (By United States Mail) I placed the envelope for collection and mailing, following our
firm’s ordinary business practices. I am familiar with our firm's practice for collecting and
processing correspondence for mailing. On the same day that correspondence is placed for
collection and mailing, it is deposited in the ordinary course of business wrch the Umted States
Postal Service, in a sealed envelope with postage fully prepaid.

(By overnight delivery) I enclosed the documents in an envelope or package provided by
an overnight delivery carrier and addressed to the persons listed below. I placed the envelope or
package for collection and overnight delivery at an office or a regularly utilized drop box of the
overnight delivery carrier.

(By messenger service) I served the documents by placing them in an envelope or
package addressed to the persons at the addresses below and providing them to a professional
messenger service for service. :

(By fax transmission) Based on agreement of the parties to accept service by fax
fransmission, I faxed the documents to the persons at the fax numbers listed below. No error was
reported by the fax machine that I used. A copy of the record of the fax transmission, which I
printed out, is attached.

X (By electronic service) Based on a court order or an agreement of the parties to accept
service by electronic fransmission, I caused the documents to be sent to the persons at.the
electronic notification addresses listed below.

(By personal service) I served the documents by delivering the envelope, by hand, to the
persons listed below.

(By [Insert Electronic Service Provider]) I caused the above-entitled documents to be
served through [Insert Electronic Service Provider]) addressed to all parties appearing on the
[Insert Electromc Service Provider]) electronic service list for the above-entitled case. The file
transmission was reported as completed and a copy of the [Insert Name of Electronic Service
Filing Receipt]) pages will be maintained with the original documents in our office. Service will
be deemed effective as provided for in the Electronic Case Management Order. I have complied
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Executed on May 18, 2012, at Sacramento, California.

I declare under penalty of perjury under the laws of the State of California that the above is true
and correct. I further declare that I am employed in the ofﬁce of a member of the bar of this

court at whose direction the service was made.
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- SERVICE LIST

Case Name: SANTA MONICA AUTO GROUP, dba SANTA MONICA INFINITI V.
INFINITI WEST, a Division of NISSAN NORTH AMERICA

Court: NEW MOTOR VEHICLE BOARD

Protest Number :2330-12

Maurice Sanchez, Esq. Attorneys for Infiniti West, a Division of
Kevin Colton, Esq. Nissan North America, Inc.
BAKER & HOSTETLER LLP

600 Anton Boulevard, Suite 900
Costa Mesa, CA 92626-7221
msanchez@bakerlaw.com
kcolton@bakerlaw.com




