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Motor Corporation, U.S.A. - Protest No. PR-2122-08; SLO County Superior
Court No. CV098090; and Court of Appeal No. B236705.

Dear Members of the Board:

Yamaha Motor Corporation, U.S.A. (“Yamaha”) respectfully renews its request
that the New Motor Vehicle Board file a brief in the above-referenced appellate case, as
an amicus curiae, or “friend of the court.” At its May, 2012 meeting, the Board stated
that Yamaha would be allowed to present further information regarding its request that
the Board file an amicus brief. This letter presents that information.

The amicus brief would educate the Court of Appeal on the issue of the Board’s
jurisdiction to hear and decide protests, especially termination and establishment
protests. The trial court in the Powerhouse case erroneously held, in denying
Yamaha's Motion for Summary Judgment, that the Board no longer has jurisdiction to
decide protests, essentially ruling that the Board has little reason to exist. The Board
should weigh-in on the issue of its continued existence, explaining to the Court of
Appeal that it still has jurisdiction to decide protests, which form the vast majority of the
contested matters decided by the Board. In essence, the statutory scheme created by
the Legislature (Vehicle Code 3060 et seq.), detailing the involvement of the Board in
hearing and deciding protests, is still valid, and should not be ignored by the courts of
this state. :

In addition, refusal to file an amicus brief could have catastrophic results for the
Board. Failure of the Court of Appeal to reverse the decision of the trial court will very
likely adversely impact or eliminate the jurisdiction of this Board. The Board, which was
recently successful in avoiding elimination by the Legislature, should be just as
concerned that the Court of Appeal could effectively accomplish the same end, by
upholding the trial court’s ruling that the Board has no jurisdiction to adjudicate protests
between dealers and manufacturers.
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Yamaha addresses below the issues raised at the Board’s May meeting.

. The Prior Letter Submitted To The California Supreme Court And Ms. Parker’'s
Trial Testimony Do Not Suffice To Educate The Court Of Appeal On The
Board’s Jurisdiction.

Yamaha requests that the Board submit a brief that is similar to the letter
previously submitted by the Board to the California Supreme Court. At the May
meeting, questions were asked as to whether this letter was a sufficient statement of
the Board’s position, and whether an amicus brief was unnecessary. The answer to
both questions is a resounding “No,” for several reasons.

First, the Board’s prior.letter was addressed to the Supreme Court, not to the
Second District Court of Appeal in Ventura, where the proposed amicus brief would be
filed. Also, the letter was filed in connection with a discretionary petition for hearing by
the Supreme Court that was made prior to the trial. Currently, this matter is pending at
the Court of Appeal, on an appeal as of right after the judgment of the trial court was
entered, following a jury verdict. Those are two completely separate and distinct
procedural postures and courts.

Second, neither the prior letter of this Board to the Supreme Court nor Ms.
Parker’'s testimony at trial is sufficient to bring the Board’s position to the attention of
the Court of Appeal. Both the letter and the testimony are buried, as a small part of a
very large record. If the Board seeks to protect its jurisdiction, an amicus brief is the
best method to draw the Court’s attention to the Board's position.

Third, the amicus brief gives the Board a method to explain to the Court why its
jurisdiction over these disputes is important — an issue that was not addressed in Ms.
Parker’s testimony and was only minimally discussed in the Board’s prior letter. This
presentation of the Board's perspective is important to the Court of Appeal in fulfilling its
role of acting in the greater public’s interest.

. The Board’s Jurisdiction To Decide Protests Was Not Resolved At Trial.

Despite what the Board was told in May, the continued jurisdiction of this Board
to hear and decide protests is very much still at issue in this case. Yamaha’s primary
argument on appeal — as set forth in its appellate brief that was filed on May 17, 2012
and is attached to this letter as Exhibit A — is that the case shouid not have gone to the
jury at all. Yamaha was entitled to have the Superior Court issue a summary judgment
in its favor without going to trial, since the underlying facts were never in dispute:
Powerhouse closed its doors and Yamaha issued a Notice of Termination.
Powerhouse was in the process of proposing a sale, but it failed to file a timely protest.
As a result, Powerhouse’s franchise was terminated by operation of law. Established
case law and statutory law hoid that once the applicable protest period has elapsed,
“the Legislature’s obvious intent is to let the franchisor treat the termination as final and
effective.” Sonoma Subaru v. New Motor Vehicle Board (1987) 189 Cal. App. 3d 13,
22; Vehicle Code section 3060(a)(3).

Moreover, contrary to the representations made to the Board by counsel for
Powerhouse during the Board’s May meeting, Yamaha does not seek to have this
Board take the position that dealers cannot bring claims for money damages in court, or
that dealers must bring such claims before this Board prior to going to court. Those
arguments were not even made by Yamaha at the trial court, and, in any event, the
issues have already been decided in other cases. E.g., Hardin Oldsmobile v. New
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Motor Vehicle Board (1997) 52 Cal. App. 4th 585; Mazda Motor of America, Inc. v. New
Motor Vehicle Board (2003) 110 Cal. App. 4th 1451. These two cases and others held
that petitions (including claims which could lead to money damages) which were
formerly brought before the Board under Vehicle Code section 3050(c), must go directly
to court. The sole issue to be addressed by the proposed amicus brief is the
jurisdiction of the Board to hear and decide protests (primarily franchise terminations
and establishments), under Vehicle Code section 3050(d).

A. Powerhouse Claims A Right To Sell Terminated Franchise.

Powerhouse filed its protest with the Board, ten days late. Yamaha then filed a
Motion to Dismiss the late protest. After full discovery, a two-day hearing on the Motion
was held, at which ALJ Archibald considered and rejected all of Powerhouse’s
arguments to excuse the late filing. The Board adopted the ALJ’s Proposed Decision
as its Decision, granting Yamaha’'s Motion to Dismiss. The trial court subsequently
upheld the Board’s decision, denying Powerhouse’s Writ Petition.

Despite losing its cause of action challenging the Board’'s decision granting
Yamaha's Motion to Dismiss, Powerhouse sought to proceed with the rest of its court
case. Paradoxically, Powerhouse claimed that the termination of the franchise did not
excuse Yamaha from its obligation to consider the proposed sale of that franchise.
Yamaha argued in its Motion for Summary Judgment before the trial court that after
Powerhouse’s franchise was terminated (once the protest period passed), the issue
raised at the trial court, i.e., whether Yamaha should have later considered and
approved a proposed sale of the franchise, was moot, since there was no franchise left
to sell.

B. Trial Court Denies Yamaha's Motion For Summary Judgment, Ruling
Without Any Briefing That Board Has No Jurisdiction To Decide
Protests.

Yamaha's Motion for Summary Judgment was denied, specifically upon the trial
court’s incorrect ruling that this Board currently lacks jurisdiction to decide termination
protests. The trial court erroneously ruled that under the Hardin and Mazda line of
cases, which held that the Board cannot decide petitions involving a dealer and a
manufacturer, the Board has no jurisdiction to decide protests, either.

Despite having upheld the Board’s Decision granting Yamaha’s Motion to
Dismiss the late-filed protest, the court’s tentative decision on the Motion for Summary
Judgment — issued on the afternoon before oral argument — erroneously concluded that
the Board lacked jurisdiction over termination protests. The trial court came to this
incorrect conclusion on its own, without the benefit of any briefing on the issue by the
parties. The tentative decision is attached as Exhibit B. At the oral argument on the
Motion for Summary Judgment, the undersigned, as counsel for Yamaha, twice offered
to brief the issue of the Board’s jurisdiction over protests for the trial court — offers
which the court declined. The transcript of the oral argument is attached as Exhibit C.
The trial court ultimately made its tentative ruling — including that the Board has no
jurisdiction to decide protests — the final ruling on Yamaha's Motion for Summary
Judgment. The court’s final ruling is attached as Exhibit D. Therefore, the
determination that the Board lacks jurisdiction to consider protests was made by the
trial court without consideration of any fully-briefed opposition.
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This misinterpretation of the Board’s jurisdiction led to the trial court’s ruling that
after the Hardin and Mazda line of cases, the case of Sonoma Subaru v. New Motor
Vehicle Board, supra, 189 Cal. App. 3d at 22, is no longer good law. Sonoma Subaru
held that the Board had properly refused to consider a late protest and that the dealer’s
termination could be treated by the manufacturer as “final and effective” immediately
upon the expiration of the protest period. In ruling that the Board has no jurisdiction
over termination protests, the trial court stated about Sonoma Subaru:

The decision in Sonoma Subaru is premised on the
assumption that the (New Motor Vehicle) Board has a
role to play when a franchisor terminates a franchise.
While the premise that the franchisor needs the Board’s
blessing to terminate a franchise may have had legs in
1987, it barely has feet today.

Tentative Ruling, January 4, 2011. (Parenthetical added.) The frial court’s decision on
the Board’s jurisdiction is clearly incorrect, and will be reviewed by the Court of Appeal.

C. Trial Court Aliows Jury To lgnore Board's Findings.

Contrary to the representation made to the Board, the trial court never reversed
its position that the Board lacked jurisdiction over the protest, despite Yamaha’'s
repeated efforts to have the trial court do so. As a result of its ruling on the Board’'s
jurisdiction, the trial court largely ignored the underlying findings made in the Board’s
decision on Yamaha’s Motion to Dismiss Powerhouse’s protest. The Board’s findings,
reached after an extensive hearing, were entitled to deference by the trial court,
because of the Board’s exclusive jurisdiction to decide protests, including whether they
are timely.

Ultimately, the frial court’s ruling allowed many of the same key issues already
decided by the Board to be re-decided by the jury. For example, Yamaha’s good faith
belief that the dealer was going out of business because it was closed, Yamaha’'s
compliance with the requirements of Vehicle Code section 3060 and the impact of that
compliance, and the inability of Powerhouse and Mr. Pilg to demonstrate that Yamaha
personnel had done anything to mislead Mr. Pilg into failing to file a timely protest, were
all issues decided by the Board, which the trial court allowed to be re-argued by
Powerhouse to the jury. The Board’s decision, though the jury was informed of it, was
neither explained in the jury instructions allowed by the trial court, nor was the jury
instructed on the impact of the termination of the franchise, by operation of law under
Vehicle Code section 3060(a)(3) and Sonoma Subaru, supra. Essentially, the trial
court allowed the jury to simply ignore the Board’s decision. Yamaha's post-trial
motions on these issues were also denied. These errors by the trial court are all raised
by Yamaha on appeal.

1. Filing An Amicus Brief Does Not Mean That This Board Is “Taking Sides” In A
Private Dispute, Rather It Allows The Board To Educate The Court Of Appeal
On The Board’s Jurisdiction To Decide Protests.

While Powerhouse took the position at trial that manufacturers must consider
proposed transfers after a termination has occurred, Yamaha is NOT asking this Board
to take a position on that issue. Yamaha does not seek the Board to take a position
with regard to the ultimate outcome of the case or anything that happened during
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the trial. The amicus brief should cite only to case law that the Board relied upon in
deciding Yamaha'’s original Motion to Dismiss Protest.

In short, Yamaha is not asking this Board to show favoritism in a private matter
— rather only that it protect its own jurisdiction, and the public policy that supports the
Board’s continued authority over protests. While the continued existence of the Board’s
jurisdiction is a necessary element to Yamaha’s position on summary judgment — and
the reason Yamaha seeks this amicus brief — this Board’s protection of its own
jurisdiction is in no way “taking sides” in the dispute between Yamaha and
Powerhouse. The Board would not be taking sides in an amicus brief any more than it
did when it decided Yamaha's Motion to Dismiss Powerhouse’s late-filed protest.

V. Conclusion.

The Board has every reason to be heard on the issue of its own jurisdiction, and
no reason hot to file an amicus brief. In fact, refusal of the Board to file an amicus brief
regarding its own jurisdiction could either be commented upon by Powerhouse and/or
misinterpreted by the Court of Appeal itself. Indeed, the Board’s silence could be seen
as an admission that the Board either has no opinion or even that it agrees with the trial
court’s erroneous interpretation of the Board’s jurisdiction. The Board should not
remain silent on this issue, potentially allowing others to misinterpret that silence.

Your consideration of this request is greatly appreciated.
Sincerely,

Maurice Sanche“z?jf_‘\\

MS/ec

cc: Dennis D. Law, Esq.

601400877
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CERTIFICATE OF INTERESTED ENTITIES OR PERSONS

Pursuant to rule 8.208 of the California Rules of Court, appel-
lant Yamaha Motor Corp., USA hereby certifies that:

1. The following parties are 1m§wn to have a 10%, or great- -
er, interest in the ownership of appellant: Yamaha Motor Company,
Limited.

2. Aép-ellants are not aware of any other person or entity
that ﬁas a financial or other interest in the outcome of this proceeding
that they believe the justices of this Coﬁrt should consider in deter-
miﬁing Whethér to disqualify_themselves under canon 3E of the Code
of Judicial Fthics.

DATED: May 17, 2012

% % %/ﬁm

Theodore J. Boutrous, Jr.

Attorney for Defendant and Appellant
Yamaha Motor Corp., USA
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INTRODUCTION

Powerhouse Motorsports Group, Inc. (“Powerhouse”) indisput-
ably breached its dealer agreement with Yamaha Motor Corp., USA
(“Yalhaha”) by -closing its dealership without any plans to reopen,

“which gave Yamaha the right—under the dealer agreement and the
. California Vehicle Code—to serve Powerhouse with a notice of ter-
mination of Powerhouse’s dea]er agreement.

Yamaha strictly followed the statutory requirements for the ex- |
ercise of that right, and the California New Motor Vehicle Boal;d (the
“NMVB”)‘—-—the state agency with jurisdiction to -adjudicate_ dealef .
“protests” to notices of termination from franchiéors———determine_d that
Powerhouse failed to file a timely protest to Yamaha’s notice 6f ter-
mination. As a result of that failure, .th'e termination of Powerhouse’s_
dealer agreement became final and effective (seé Veh. Code,
§ 3060(a)(3); Sonoma Subaru, Inc. v. New Motor Vehicle Bd; (1987)
189 Cal.App.3d 13, 22 (Sonoma Subaru)‘), and plaintiffs’ clgims
against Yamaha—all of which were premised on the existénce of that
agreement—should have Been rejected by the trial court as a matter of

law.



The forégoing facts—that Powerhouse closed its dealership,
that Yamaha served Powerhouse with a notice of télmination comply-
ing with the statutory requirements for such a notice, and that Power- |
house failed to protesf that notice during the statutorily prescribed 10-

' day time peﬁod—were all undisputed and stipulated to on no less than
tﬁree occasions: (1) at the hearing before the NMVB, (2) in connec--

- tion with Yamaha’s summary judgment motion, and (3) at trial. The
trial court nonetheiess denied Yamaha summary judgment, énd after a
jury trial, plaintiffs were gwarded over $1.3 million in damages, in-
cluding' $200,000 in punitive damages and over $500,000 in attor-
neys’ fees. Yamaha moved for judgmenf notwithstahdi_ng the verdict
and for a new tﬁal, but the trial cc;urt denied both motipns.

The trial court’s decisipns d.enying Yamaha judgment as a mat-
ter of law werev based on a clear misunderstandiné of the significance
of the NMVB’s ruling. Although the trial court correctly denied Pow-
erhouse’s petition for a writ of mandate challenging the NMVB’s rul-
ing, and thus upheld the NMVB"'s determination that Powerhouse did

"ot file a'timely protest to Yamaha’s notice of termination,' the court
failed to recognize that this conclusion compelled judgment for

Yamaha on all of plaintiffs’ claims. Each of these claims was prem-



ised on Yamaha’s supposedly improper refuégl to allow waerﬂouse
to sell its franchised business to another dealer, MDK Mo‘torsports.
(“MDK”), but Yamaha could not have been liable for withholding its
approval of that sale because Powerhouse’s failure to file a timely
protest to Yamaha’s notice of t'ermination meant that Powerhouse had
no franchise agreémént, and therefore no ﬁanchz’sed business to sell.
vAnd once the franchise agreement teﬁniﬁated, Yamaha had no contin-
uing duties to consider the proposed sale to MDK.

Tﬁe trial court’s rulings directly’ frusﬁate thg regulatory scheme
' designed-by the Legislature when it created the NMVB and authorized
franchisors to terminate closed dealerships. The Legislature designed
th;: Vehicle Code’s dealership termination procedures so as to quici{ly
provide certainty to franchisors and consumers in the event of a deal-
ership closure. ' Indeed, a principal purpose of the NMVB‘ and the
dealership tenniﬂaﬁon procedures was to ensure “that dealers fulfill
their obligations under their franchises and provide adequate and suf-
ficient service to consumers generally.” (Stats. 1973, ch. 996, § 1.)
And the Legislature authorized expedited termination of closed deal-
erships specifically to allow a franchisor to react qﬁickly to restore

“‘warranty and other special services” that dealers provide to consum-



ers. (Assem. Com. on Transportation, Analysis of Assem. Bill No. -

566 (1983—1984 Rég. Sess.) as introduced Feb. 10, 1983, p. 1; Sen.
Com. on Insurance, Claims V&Corporations, Analysis of Assem. Bill
No; 566 '(1983—-1984 Reg. Sess.) as amended Apr. 11, 1983, p. 2.)
.These important goals are undermined by the imposition of Lability
on Yamaha after it indisputab‘iy complied with the Vehicle Code’s
teﬁninétion procedures. . | |

As explained below, the Court should vacate the judgmenf and

“enter judgment for Yamaha on all of plaintiffs’ claims. In the alterna-

tive, the Court should reduce the amount of compensatory damages

awarded to Powerhouse by $440,250, because this award was based

6n a clear mistake by the jury th?.t the trial court refused to remedy. In
either case, the Court should vacate the aﬁards of punitive daméges
and attorneys’ fees, which, as discussed below, were both premised on
errors of 1§I.W.

STATEMENT OF THE CASE

I THEREGULATORY SCHEME

A.  The Franchise Agreement

In order to sell or advertise for sale new vehicles of a particular
line-make, California law requires the dealer to have a “franchise” for

that line-make of vehicles. (Veh. Code, § 11713.1(f) [it is a violation

4



of the Vehicle Code for a licensed dealer to “[a]dverti.ée for séle, sell,
or purchase for resale a new vehicle of a line-make for which the
dealer does not hold a franchise”].)! The Vehicle Code defmes a
“franehise” as “a written agreement” having a list of specified condi-

“tions, including “the right to offer for sele or lease, or to sell or‘ lease -
at retail new motor vehicles ... or the right to perform authorized war-
ranty repairs and service.” (§V 331(a).)?

'B. Termination of a Franchise Agreement

Section 3050 of the Vehicle Code gives the NMVB narrowly
circumscribed jurisdiction to resolve-specified disputes between'vehi- '
cle menufacmrers and distributors (also' referred to as “ﬁanchisors”)

-and their dealers (also referred to as “ﬁancﬁisees”). Among those
disputes is a “protest” filed by:a. dealer in response to a notice of ter-
mination served on it by a manufacturer or distributor. ‘Thus, section

3050 states that the NMVB “shall,” among other things, “[h]ear and

decide ... a protest presented by a franchisee pursuant to Section

3060.” (§ 3050(d).)

1 All further statutory references are to the Vehicle Code unless oth-
erwise indicated.

2 The terms “franchise,” “dealer agreement,” and “franchise agree-
ment” are used interchangeably herein.



Section 3060 of the Vehicle Code regulates the circumsfances'
under which a franchisor may terminate a dealer agréement. Franchi-
sors are required to give written notice, containing statutorily pre-
scribed language, to a dealer that the franchisor is seeking to terminate ‘
thé dealer agreement. (§ 3060(a)(1).) The dealer has a specified time
period in which it may file a “protest” with the NMVB challenging
the termination. If the dealer timéiy files a protest, the NMVB con-
ducts a hearing to determine whether there is “good cause” for the
franchisor to terminate the agreement. (§ 3060(a)(2).) In that in- §
stance, until the “good cause” determination is made, the franchisor
must continue to treat the dealer as not terminated. (§ 3060(a).). If,
however, th¢ dealer fails to ﬁlé a timely prétest, the ﬁncﬁsor ﬁlay
terminaté the dealer agreement immediately. (§ 3060(a)(1), (3).)

For most termination situations, the termination notice sent to -
the dealer must state (lj that the termination is effective. after 60 days,
and (2) that the dealer has 30 days to protest thgav termination.
(§ 3060(a)(1)(A), (C).) But in five situations specifically identified in |
section 3060(a)(1)(B), section 3060’s termination procedure allows a
franchisor to initiate an expedited termination process in which the

dealer is given (1) notice of a termination effective in 15 days, and (2)



10 days in which to file a protest to the notice of termination with the
NMVB. (§ 3060(a)(1}A)(C).)? As relevant here, a franchisor is au-
thorized by section 3060 to use the expedited procedure where the
franchisor has a “good faith” belief that the dealer is going out of
business because the dealer has failed to conduct its operations for
seven cénsecutive business days. (§ 3060(a)(1)(B)(v).)

Where aﬁfranchisor gives expedited notice of termination under
section 3060(a)(1)(B), the statute requires the franchisor to include in
the notice specific warning language that; in a-t‘ least 1_2-poiht bold
' type and circumscribed by a line' that segfegates it from the rest of the
text of the lettelf, advises the franchisee of the 10-day deadline in |
which to ﬁlé the prote’st. (§ 3060(a)(1XC) [requiring warning to fran-
chisee that you “must file your protest with the Board within 10 cal-

endar days after receiving this notice ... or your protest right will be

'3 The five situations in which -expedited termination are permitted
are: (i) transfer of any ownership or interest in the franchise with-
out the consent of the franchisor; (ii) misrepresentation by the
franchisee in applying for the franchise; (iii) insolvency of the
franchisee; (iv) any unfair business practice after written warning
thereof; and (v) “[f]ailure of the motor vehicle dealer to conduct its
customary sales and service operations during its customary hours
of business for seven consecutive business days, giving rise to a
good faith belief on the part of the franchisor that the motor vehicle
dealer is in fact going out of business.” (§ 3060(a)(1)(B).)



waived”].) Where the franchisor has complied with the statutory re-
quirements with respect to the termination notice, and “the appropriate
period for filing a protest has elapsed,” without the filing of a protest,
the franchisor may terminate the franchise. (§ 3060(2)(3); see also
Sonoma Subaru, supra, 189 Cal.App.3d at p. 22 [“Where no protest of
the termipation is filed within the allotted time, the Legislature’s ob-
vious intent is to let the franchisor treat the terminétion as final and

effective].)

C. Sale of a Franchised Business

A franchisee who seeks to sell its franchise is required to give
prior writtgn notice to the franchisor .of the proposed sale. |
(§ 11713.3(d)(2)(A).) That notice must contain, among other things,
all agreemehts related to the sale and the proposed transferee’s appli-
cation to bécome the successor franchisee, including all forms and re-
lated information generally required by the manufacturer in reviewing
prospective franchisees. (§ 11713.3(d)(2)(A)(i)—(iii).) The franchisor
is then required, no later than 60 days after receipt of all of the re-
quired fnformation, to notify the franchisee of its approval or disap-
proval of the proposed sale of the franchised business.

(§ 11713.3(d)(2)(B).) A franchisor is prohibited from preventing a



dealer from feceiving “fair and reasonable compensation for the value
of the franchised bl;siness;” (§ 11713.3(e).) And although a franchi-
see is prohibited from transferring, selling, or a_ssig,ning its frapchise
without th¢ consent of the ﬁmchsor, that consent “shall not Be unrea-
sonably withheld.” (§ 11713.3(d)(1), (¢).)

II. FACTUAL BACKGROUND
A. The Parties

Yamaha is the United States distributor of Yamaha-brand mo-
torcycles, aﬂ-terrain vehicles, and side-by-side utility vehicles.
3 Appellaﬁt’é Appendix (“AA”) 849.) Timothy Pilg owned éﬁd op-
erated Powerhouse, a Yamaha franchised dealer in Paso Robies, until
| June 2008. (5 Reporter’s Transcript (“RT”5 1223-1232, 1242-1250.)4

Pilg has exténsive experience in the motorcycle and ail-terrain
vehicle industry, and, as of the start of trial, had been a mbtdrcycle
dealer for over 15 years. (5SRT1213-1232; 6RT1567.) Pilg began

working as a mechanic at a motorcycle shop when he was 15 years

4 During trial, the court ruled that all claims brought individually on
behalf of Pilg were actually owned by the trustee of Pilg’s bank-
ruptcy estate, Jerry Namba, and Namba was substituted in place of
Pilg. (9RT2403-2408.) For simplicity, Yamaha uses Pilg

- throughout to refer to the individual claims that are owned and
brought by Namba.



old. (5RT1213-1214.) He thereafier owned and operated multiple
dealerships in the San Luis Obispo area. (5RT1213-1219.) In 1998,
Pilg entered into -a dealer agreement with Yamaha in connection with
his pﬁrchase of a Yamaha franchise in Paso Robles, which he operated
under the Powerhouse name. . (5RT1222~1224.) In addition to Yama-
ha products; Powerhouse sold vehicles manufacturedAby KTM, Suzu-
ki, and Polaris. (5RT1224-1225.)

- Prior to 2007, Pilg operated Powerhouse as a sole proprietor-
ship. (5RT1231-1232)) In 2007, Powerhouse became incorporated
and. entered into a new dealer agreement with Yamaha. (SRT1232~
1233; 7AA1732-1 73 8.)- Section 6.2 of this dealer agreement provided
tﬁat “the failure of [PoWérhouse] to conduct its operaﬁons in the ordi-
~ nary course of buéinéss including closin;g_ of [Powerhouse’s] opera-
tions in any manner inconsistent with what is éustomary for the same
type of business in the same market area” allowed Yamaha to termi-
nate the agreement “with immediate effect on the giving of written
notice” to waerhouse “lulnless otherwise provided for or allowed

under state law.” (7AA1736.)
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B. Powerhouse’s Closure and Termination

- From 1998 to 2003, Pilg’s dealership grew, and in August .
2004, Pilg purchased a former Kmart building and relocated his deal-
ership there. (5RT1228-1229.) The new location was about four
times the size of the prior location, and, at approximately 60,00‘04
square feet, was one of the largest Yamaha dealerships in the country
(even with the other motorsports brands beirig sold there). (8RT2108,
2111-2113))

Before moving to the Kmart location, Pilg’s dealership had
been steadily,groﬁing, and in the ﬁrst-year after reiocating (2006—),
sales climbed from $4 million to almost $12 million. (5RT1230-
1231;) ~The next-year, however, sales fell by about $2 million, and
Powerhouse ended 2.007 with a $200,000 loss. (5RT1235.)

Faced with niounting losSes,_ Pilg, on June 15, 2008, decided ;co
close the dealership. (SRT1242, 1248-1249.) On June 16, 2008, Pilg
notified Powerhouse employees that the dealership wouid be closing,
covered the windows of the store with paper, and put a n(')te on the
ﬁ‘oﬁt door explaining to customers that Powérhouse was closed.
(5RT1248—1249.) Pilg, on June 17, 2008, sent an email té Luke Daw-

son, a Yamaha district manager, in which he stated that he had closed

11



Powerhouse on June 16 because the current economy did not allow a
~ dealership of Powerhouse’s 'size to be profitable. (5RT1249;
7AA1740.) Dawson visited the dealership on July 10, 2008, and con-
firmed that it was closed and in a state of disarray. (8RT2120, 2123~
2124.)

Pilg knew that closing the dealership was a violation of the
dealer agreement Powerhouse had entered into with Yamaha.
(5RT1270; 6RT1570-1572.) Pilg wrote in an email to a business con-
sultant on Jﬁne 16, 2008, that, by closing the dealership, he was giving
up the right to sell the Yamaha franchise. (7AA1989 [;‘We Wiil be
closing the store torﬂorrow.... I am giving up the ability to sell. my
Yamaha, Suzuki, and Polaris franchises which hurts deeply however I
do not have the funds to continu_é on”]; 5RT1251.)

After Dawson confirmed: the closure in person, Yamaha in-
house counsel Richard Tilley sent a notice of términation to PoWer-
house, copying Dawson, Rocky Aiello (a Yamaha regional business
manager), and Bob Braun (the Yamaha national sales manager).

(7TAA1807-1808; 7RT1831, 1838-1840.) Pilg received the letter on

12



July 26, 2008. (6RT1515; 7AA1808.)> In compliance with section
3060(a)(1)(C), the notice of termination contained in 12-point bold
type in a box s'egregated from the rest of the text the following state-

ment:

NOTICE TO DEALER: You have the right to file a
protest with the NEW MOTOR VEHICLE BOARD
in Sacramento and have a hearing in which you may
protest the termination of your franchise under provi-
sions of the California Vehicle Code. You must file
your protest with the board within 10 calendar days
after receiving this notice or within 10 days after the
end of any appeal procedure provided by the franchi-
sor or your protest right will be waived.

(7AA1807, original bold.)

Pursuant to this notice,» the deadline for Powerhouse to file a
protest was Augﬁst 5, 2008, 10 déys after Pilg received the notice of
" termination. (§ 3060(2)(1XC); 1AA210; 7RT1846.) But Powerhouse
waited untiIAAugust 15, 2008—10 days after the deadline—to file é

protest. (1AA4, 213; 6RT1621, 1627; TRT1846-1847.)

5 The first mailing of the termination letter, which was addressed to
Powerhouse at the dealership, was returned to Yamaha.
(7RT1840-1841; 6RT1518.) On July 24, 2008, Tilley re-sent the
notice of termination to Pilg’s home, and Pilg received the second
letter on July 26, 2008. (6RT1515; 7AA1808.)

13



Yamaha moved to dismiss Powerhouse’s pfotest l-)e‘fore the
NMVB as untimely. Aftér conducting a two-day evidentiary hearing
(focusing in large part on Powerhouse’s claim that Yamaha was es-
topped from asserting the untimeliness of the protest), the NMVB
grantéd Yamaha’s motion and dismissed the protest. (1AA4——'§, 25.)
In granting Yamaha’s motion, the NMVB concluded (1) that “Yama-
ha had a good faith belief that Powerhouse ... Was going out of busi-
ness, and use of the 15-day notice of termination was legally support-
ed,”‘and (2) that “Yamaha [was] not estopped to claim that Power-
house’s protest was untimely” becausé “Powerhouse [had] failed to
establish all necessary elements of estpppei.” (1AA25) Péwe‘rhousé
challenged the NMVB’S decision by petitioning the trial court for a

writ of mandate, which the trial court denied. (1AA224-225))

C. Potential Sale of Powerhouse to MDK

When Pilg initially decided to close Powerhouse, he did not in-
tend to sell the deélership or his Yamaha franchise. (5RT1251;-1252,
TAA1989.) Instead, Pilg planned to liquidate the de;ﬂership, voluntar-
ily terminate his franchises, and find someone to purchase or lease the
Kmart property. (5RT1251—1256; TAA1955-1960.) A few days after

- Powerhouse was closed, however, Pilg began negotiating a sale of the

14



out-of-businéss. dealership, including the Yaméha-franchise, .and a
lease of the Kmart property to another dealer, MDK. (SRT1257-
1261.) o |

bn June 21, 2008, Pilg reached a verbal agreement with MDK,
that was subsequently memorialized in a written term sheet and an as-
set purchése agreement, under which MDK would pay $700,000 for
Powefhouse-’s tangible and intangible assets, and would lease tﬁe
Kmart property' from Pilg for $27,090 per month for the first year, an
amount insufficient to cover the mortgage, let alone taxes, insurance,
and maintenance. (5RT1260—i26_2; 7AA1749f1751, 1792-1805.)
The $700,000 purchase price included the Yamaha, K’i‘M, Suzuki, -
and Polaris ciealef agreements and $440,250 worth of parts in invento-
éf. (7TAA1793-1794.) Transfer of Powerhouse’s franchise agree- |
ments to MDK, including its agreement with Yaméha, was “subject to
factofy approval which shall be [Powerhéuse’s] responsibility to ob-
tain” (7AA1749.) | |

D. Yamaha’s Communications with Powerhouse and -
Pilg Regarding Potential Sale and Termination

* Shortly after he began negotiations to sell Powerhouse to MDK,
on or about June 19, 2008, Pilg contacted Rod Stout, a Yamaha divi-

sion manager, and asked if he could sell the Yamaha franchise.

15



(5RT1259; 12RT3312, 3317-3319.) Stout told Pilg that as long as fhe
dealer agreement was active, he could sell the franchise. (5RT1259;
12RT3317-3319.)

. After signing the term sheet with MDK, Pilg, on June 25, 2008,
contacted Dawson and informed him of his intention to sell Power-
héuse, and that the- proposed buyer, MDK, would be leasing the
Kmart property. (SRT1262, 1266-1270.) On July 10, 2008, Dawson
" met with Pilg and MDK executives at the closed dealership, where he
agreed to send MDK a dealer applicatioh packet and assist in gefting
the dealer appro{/ai précess going. (5RT1_272—1275; 8RT2120—2 123))

On July 11, 2008, Yamaha sent the Notice of Termination, be-
cause Powerhouse had been closed for more than three weeks, and
admittedly did not inte'nd to »re—opén.-' (7TAA1807-1808; 5RT1248-
1249; 7RT1831, 1838-1840.) Two days after he received the notice
of tenﬁination, Pilg called Yamaha in-house counsel Richard Tilley
on July 28, 2008. (6RT1515, 1519;‘7RT1841—1 842.) Tilley festiﬁed
at trial that he kepf the conversation with Pilg “short” and “directed
[Pilg] to his attorney” because, as “an attorney for Yamaha,” Tilley
had an “ethical duty to only represent Yamaha” and therefore had “to

be very careful talking to people that may not be represented or may

16



be represented by an attorney.” (7RT1842.) That same day, Tilley
sent another letter to Powerhouse and Pilg reiterating that “Yamaha
[was] not amending, withdrawing, or delaying the effectiveness of the
termination notice,” and again advising Pilg to “seek assistance froxﬁ
[his] own legal counsel.” (7AA1810; 6RT1520~1522; 7RT1843.)

Pilg, however, did not immediately contact his attorney regard-
_ing the notice of terminatién, even thoﬁg,h Pilg’s léng—standing attor-
ney,v Dennis Law, haci recenﬂy advised him in connection with the
MDK asse’.t purchase agreement. (6RT1522, 1617, 1626-1627.) In-
stead, Pilg télked with his business consultant, who was not an attor-
‘ney. (6RT1646.) He also attempted to contact several Yamaha em-
ployees. (6RT1522-1527.) On July 29, 2008, Pilg called and emailed
Dawson and asked why Pilg. ha.d. received a termination letter.
(7AA1816; 6RT1522-1523.) Dawson testified at triél that he did not
respond to Pilg"slemail because he felt that Piig was seeking legal ad-
vice, which Dawson was not qualified to give. (7RT1976-1977.)
Pilg.als.o called Yamaha employee Aiello; who did not return Piig’s
call. (6RT1524.) | |

Pilg testified that he did not take any steps, such as making a

calendar entry, to ensure that he would not miss the deadline to file a

17



protest. (6RT1621-1622.) And it was not until August 7, 2008—two
days after the protest' deadline had passed—that Pilg first sought legal
advice from his attorney regarding the notice of termination.
(6RT152§—1 530.)

On August 8, 2008, Tilley sent Powerhouse and Pilg a letter
explaining that the “submission of the buy/sell agreement [with
MDK] did not prevent or stay the effectiveness of the termination no-
tiée, nor did any of your -other actions,” and that the time to file a pro-
test regarding Yamaha’s termination notice with th¢ NMVB had
| passed. (7AA1939-1940.) That same day, Tilley told Powerhoﬁse’é’
counsel that Yarhgha considered Powerhouse’s dealer agreement ter-
minated, and tﬁat Yamaha was “not interested in entering into a new
Dealer Agreement at [Powerhouse’s] former location” with MDK.
(3AAS851; 7AA1835; see also 7AA1839, 1841.)

E. Internal Yamaha Communications Regarding Poten-
tial Sale and Termination

Plaintiffs’ presentation to the jury focused on several emails
that Powerhouse claimed were évidence of opposition by Yamaha tq
Powerhouse’s sale of the ﬁanbhise to MDK.

In a June 26, 20»08 email, Yamaha regional marketing manager

Jason Bishop asked whether “we need to get legal involved” because

18



“Lilf Vhis doors are closed he’s ih violation of his dealer agreement.”_
(7AA1781.) Bishop also stated that he was “not a huge fén of MDK”
because “at this point all they’ve done is run a point with a lot of po-
tenﬁal in Fol'som,.C-A into complete chaos.” (Ibid.) Bishop testified
at trial that he was referring to the fact that, in connection with
MDK’s purchase of another Yamaha franchise, he had been unable to
consistently reach MDK staff, and MDK had failed to correctly com-
plete its dealer application. (8RT2176.) In fesponse to Bishop’s
" email, Aiello responded that Bishop should contact the legal depaﬁ-
ment in order to “find out what our options might be at this point.”
. (TAA1781.)

- On June 27, 2008, Dawson reported back to Aiello and Bishop '
regarding a conversation he had with Pilg about the potgntial sale to
MDK. (7AA1781.) Dawson asked whether Bishop had already con-
tacted. the legal depértment, and stated that he “would like to discuss

with both [Aiello and Bishop] if supporting this buy/sell [with MDK]
| is in our best interest and formulate a game plan for moving forward.”
(Ibid.) At trial, Dawson éxplained that he was referencing how fo deal
with the unprécedented situation in Which Powerhouse went out of

business first and then decided to sell the business afterwards.
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(7RT1941.) Dawson élso testified that the “game plan” that was
| eventually formed involved two separate tracks, in which Yamaha
would initiate the termination process because Powerhouse was
closed, But would also work with Pilg and Powerhouse on the poten-
tial sale to MDK as long as Powerhouse had an active dealer agree-
" ment. (TRT1941.)
| In a subsequent email, Dawson stated that he “want[ed] to be
extra careful” and to v“proceed cautiously,” and asked Aiello and
| Bishop to a&vise him how to respond to Pilg. (7AA1816.) At trial,
Dawson eXplaiﬁed that he wanted to be careful because the legal de-
partnient was involved and had sent letters to Pil_g, and because he did
ot want to contradict the legal department or confuse Pilg.

(TRT1965-1966.)

F. Post-Termination

After Yamaha notified Pilg that it was treating the franchise as
terminated, MDK cancelled the sale and lease agreement it had 'en-
tered into with Powerhouse Aand Pilg. (6RT1537-1538; 7AA1837.)
Pilg did not attempt to sell the remaining franchises. (6RT1594.) In-
stead, Pilg liquidated Powerhouse’s inventory in order to pay down

debt. (6RT1538-1542.) For seven or eight months, Pilg operated a
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small shop on the Kmart property that sold vehicles made by KTM
that Powerhousé had in inventory. (6RT1543-1544.)
Pilg then began exploring alternative offers for the Kmart prop-
erty, including leasing the property to a church and selling part of the
_property to a hotel developer, but none of these offers resulted in the
sale or lease of the property. (6RTi 544-1552.) In October 2009, Pilg
filed for bankruptcy, and ;che ‘bank foreclosed on the Kmart property.
(6RT1542, 1552.) And in January 2010, MDK went out of business

and was liquidated in bankruptcy. (10RT2796-2797.)

III. PROCEDURAL HISTORY
"~ _A.  Plaintiffs’ Claiins

In the 6perative cor.ﬁplaint, Powerhouse and Pilg asserted
- claims against Yamaha for violation of section 11713.3 (unreasonable
withholding of consent to transfer of a frénchise), intentional interfer-
ence with éontractual relations, and intentional interference with pro-
spective business advantage. (1AA45-49, 50-54.) Powerhouse also
asserted a breach of contract claim against Yamabha, and petitioned for
a writ of mandate directed to the NMVB. (1AA49-50, 54-59.)
Plaintiffs alleged that Yamaha violated section 11713.3 because
it “intentionally ceased processing [MDK’s] application materials

without even considering the merits of MDK’s financial and business
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capabilities.” (1AA45-46, 50-51.) Plaintiffs further contended that
“Yamaha’s purported termination of the Powerhouse franchise did not
. excuse Yamé.ha from its obligations under section 11713.3 to have
acted reasonably in considering the merits of the transfer to MDK.”
(1AA45-46, 50-51.)

Plaintiffs’ intentional interference claims, as well as Power-
house’s breach of contract claim, were be;sed exclusively on allega-
tions that Yamaha unreasonably withheld consent to thé sale of Pow-
erhouse to MDK and therefore Vioiated section 11713.3. (1}AA45—
53.)

| B. Pre-Trial Proéeedings

After the NMVB dismissed Powerhouse’s, protest to the termi-
nation as untimely; Powerhouse petitioned the trial court for a writ of
mandate. (1AA2S5; see also 1AA54-59.) On July 2, 2010, the trial
.court denied PoWerhouse’s writ petition because “substantial ev_idence
support|[ed] the Board’s factual findings and ... those findings in turn
support[ed] the Board’s determination: (1) that Powerhouse failed to

- establish a scheme by Yamabha to trick or induce Mr. Pilg to not file a
protest; (2) fhat Powerhouse failed to establish that Yamaha did any-

thing—especially after July 26, 2008, to lull him (or that would lull a
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reasonable franchisee iﬁ his position) into not filing a protest or to
mislead him (or a reasonable franchisee) into not doing so; [and] (3)
that Mr. Pilg knew that closure of Power-house could lead to termina-
tion and that termination could [a]ffect his ability to sell thé Yamaha
franchise.” (1AA224-225.)

Yamaha then moved for summary judgment on September 24,
2010, arguing that because Powerhouse’s protest was untimely, ﬁone
of plaintiffs’ claims were viable, as each claim depended upon the ex-
istence of a valid dealer agreement. (1AA227-295; see also
2AA296-615; 3AA616-830.) Yamaha argued that because Power-
house failed to file a timely protest (as the NMVB had determined in a
decision that thé trial court had upheld), under both section 3060 and \
Sonomia Subaru the termination of Powerhouse’s franchise wés final
~ and effective as of August 5, 2008. (1AA236—23‘7.) Yamaha further
argued4that the teﬁnination of Powerhouse’s franchise was fatal to
plaintiffs’ claims because they were all premised on the allegation that
Yamahé had breached its statutor'y and contractual obligainns to con-
sider the 'saie of Powerhouse’s franchise to MDK, yet no franchise ex-

isted after the dealer agreement terminated, and therefore Yamaha had
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no obligation to further consider the sale of Powerhbuse’-s former
franchise to MDK. (1AA238-241.)

The trial court denied the motion, concluding that Soﬁoma Sub-
aru did not hbld that “if a timely protest is notvﬁled th¢ contractual re-
lationship between the franchisor and franchisee is terminated as a
matter of law,” and that if Sonoma Subaru had so held, “such a[] hold-

ing would be inconsistent with subparagraph (e) of section 3050.”
(3AA840-841.)

C. ‘rial

The tIial; which was held between June 2 and June 20, 2011,
was bifurcated into two phases: (1) liébility, compensatory dainages,
and entitlement to punitive.damages; and (2) amount of _puniﬁve dam-
ages. During trial, Yamaha moved for a non-suit and a directed ver-
dict. (3AA854-869; 11RT3102-3125; 14RT3905-3911.) The trial
court denied both motions, with one exception: It graﬁted Yamaha’s
motion for non-suit as to Pilg’s claim brought directly under section
11713.3. (12RT3309, 3370-3372; 14RT3911-3912.)

The jury found Yamaha liablé on all of plaintiffs’ claims,
awarded Powerhouse $811,000 in compensatory damages and

$60,000 in punitive damages, and awarded Pilg $325,080 in compen-
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satory damages and $140,000 punitive damages, for a total award of
$1;336,080. (15RT4202;4233; v16RT4587—4589.) The trial court
subsequently awarded pre-judgment interest of $208,273 to Power-
 house and $81,406 to Pilg, bringing the damages to $1,625,759.

(6AA1698.)
~ D. Post-Trial Proceedings
On July 11, 2011, Yamaha moved for a new trial and judgment

notwithstanding ’Fhe verdict. (4AA995—1043.) The motion for a new
trial raised, among others issues, the excessive amount of compensa-
tory damages awarded to Powerhouse and the failure of the- trial court
to give a jury instruction regarding the effect of Powerhouse’s failure
to file a timely protest. (4AAIOO9~1 015.) Yamaha argued in the mo-
tion for judgment notwithstanding the verdict that there was not suffi-
~ cient evidence to support ‘;he_ jury’s verdict, including, amc;ng other
fhings, its findings that Yamaha had violated section 11713.3 despite
complying with the termination procedure of section 3060, and that
Yamaha was liable for breach of contract when Powerhouse itself was
in material breach. (4AA1027~—1030, 1033-1034.) Yamaha also ar-
gued that the jury’s award of compensatory damages to Powerhouse

was éxcessive because it did not take into account the value of the in-
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ventory Powerhouse retained, and that there was no basis for punitive
damages because Powerhouse failed to prove that a Yamaha officer,
director, or managing agent was responsible for or ratified the allegéd
conduet. (4AA1037, 1040-1043.)

On August 5, 2011, the trial court denied both motions, stating
that the argu_mehts regarding jury instructions ;‘were made and ad-
dressed at trial,” that “[t]he Court stands by its prior rulings” on the
section 3060 and section 11713.3 i‘ssues, and that the breach of con-
tract clairﬁ was viable despite Powerhouse’s material breach because
“[g]vidence' was introduced that Yamaha agreed that the sale could
proceed despite the prior closure of the business.” (6AA1672-1673,
1679; see also 6AA1693—1694 [adopting tentative rulings as final or-
ders].) The trial court also concluded that the compensatorsr damages
award to Powerhouse was supported by substantial evidence, and that
“Yam_aha failed to convince the jl_lry that [the contract price] was
speculative, or that Powerhouse ‘présumably’ recovered a net recov-
ery from subsequent disposition of the[] assets,” which was “not a ba-
sis for setting aside the verdict.” (6AA1673.) As to punitive damag-
es, the trial court stated that it could not “say the jury’s conclusion

[that Rocky Aiello was a managing agent] was unreasonable and so

26



-lacking. in evidentiary support that a reviewing court would be com-
pelled to reverse.” (6AA1677.)

On August 12, 2011, the trial court awarded plaintiffs
$533,350.80 in aﬁomeys’ fees under Vehicle Code section 11726.
(6AA1718)) |

DISCUSSION

L POWERHOUSE’S FRANCHISE WAS PROPERLY
- TERMINATED, WHICH REQUIRED JUDGMENT FOR
YAMAHA AS A MATTER OF LAW ON ALL OF
PLAINTIFFS’ CLAIMS ‘ ,

All of the claims that Powerhouse'and'Pilg prevailed on at trial
were premised on the allégation that Yamaha violated Vehicle Code
section vl 1713.3(dj(1) and (e) by unréasonably withholding censent to

.the sale of Powerhouse’s Yamaha franchise to MDK. (1AA45-53.)
But Yamaha"s obligations under section 11713.3 to not unreasonably
withhold consent to the sale were contingent upoﬁ the continuing ex-
istence of Powerhouse’s dealer agreement with Yamaha, which was
terminated after Powerhouse indisputably violated the térms of the |
agreement. (§ 3060(a)(3); Sonoma Subaru, Inc. v. New Motor Vehicle
Bd. (1987) 189 Cal.App.3d 13, 22 (Sonoma Subaru).) After the fran-
chise agreement terminated, there was no Yamaha franchise, and

therefore no Yamaha franchised business, that Powerhouse could have
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' sold. As a result, Yamaha had no obligation to Powerhouse or Pilg
under section 1‘17713.3(d)(1) or (e) to consider a sale of the former
Powerhouse franchise, and all of plaintiffs’ claims against Yamaha
| should have'been rejected as a matter of law.

A. Powerhouse’s Franchise Terminated After It Failed
to Timely Protest the Termination Notice

Section 6.2 of Powerhouse’s dealer agreement allowed Yamaha
to terminate ;the agreement “with immediate effect on the giving of '
written notice” for Powerhouse’s “failure ... to conduct its operations
in the ordinary course of business including closing of [Powerhouse’s]
oi)erations;” (7AA1736.) In turn, Vehicle Code section 3060 allows
expedited notice of termination (termination effective in 15 days, v.v'ith
10 days for the dealer to prétest) in the event a dealer fails “to conduict
its customary sales éhd service operatioﬁs duriﬁg its customafy hours
of business for se\r:en consecutive business days, giving rise to a good
faith belief on the part of the franchisor that the motor vehicle dealer
is in fact going out of business.” (§ 3060(a)(1)(B}v).) And if the
dealer does not ﬁie a protest before “the appropriate period for filing a
protest has elapsed,” the franchisor may treat the termination of the
‘dealer agreement as final and effective. (§ 3060(a)(3); Sonoma Sub-

aru, supra, 189 Cal.App.3d at p. 22 [“Where no protest of the termi-
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nation is filed within the allotted time, the Legislature’s obvious intent
is to let the franchisor treat the términation_ as final and effectivg”].)

The availability of an expedited termination mechanism in situ-
ations where a dealer has closed its doors and failed to maintain its
customary operations is critical to fulfilling one of the Legislature’s
principal purposes in creating the NMVB and enacting section 3060:
to ensure “that dealers fulfill their obligations under their franchises
and provide_ adequate and sufficient service to conéumers generally.”
(Stats. 1973, ch. 996, § 1.) Indeed, the Legislature authorized expe-
dited termination (;f closed deélefshjps undell‘ section 3060 specifically
to allow a franchisor to react quickly .té restofe “v;/arranty and other
- special services” thaf dealers provide to consumers. (Assem. Com. on
Transportation, Analysis of Assem. Bill No. 566 (19831984 Reg. -
Sess.) as introducgd Feb. 10, 1983, p. 1; -Sen. Com. on Insuranée,
Claims & Corporations, Analysis of Assem. Bill. No. 566 (19831984
Reg. Sess.) as amended Apr. 11, 1983; p-2.)

Thus, as the court of appeal explained in Sonoma Sﬁbaru, the
10-day protest deadline is warranted in ‘the specified situations be-
cause the “Legislature could readily conclude that these disruptions,

being particularly serious, justified swifter action by the franchisor.”

29



(Sonoma Subaru, supra, 189 Cal.App.3d at p. 21.) “Sanctioning late
filings would undereut [the Vehicle Code’s intended] finality and cre-
ate uncertainty in the minds of franchisors as to whether they may
treat their relationship with unsatisfactory franchisees as concluded.”
(Id. at p. 22.) The procedures outlined in section 3060 ensure that
~new motor vehicle dealers can be heard and protect themselves
‘against allegedly unfair or unwarranted terminatioﬁs of -a franchise
agreement, while also preserving tﬁe flexibility that franchisors must
. have in-order to guarantee their customers accéss to ﬁlly functioning
dealerships. |

" Because the “structure of section 306:0 ... reveals the Legisla-
ture has gone out of ifs way to shorten the time in which a franchisor
can react to its franchisee’s insolvency;” the court in S’onoma Subaru
held that it could not “by judicial fiat, extend what the Legislature has
b‘een careful to circumscribe.”  (Sonoma Subaru, supré,_ 189
Cal.App.3d at p. 21.) Therefore, the court rejected a franchisee’s re-
quest to read a “good cause” exception into section 3060’s 10-day
deadline for filing a protest, and held that “[w]here no protest of the
terminatior_l is filed within the allotted time; the Legislature’s obvious |

intent is to let the franchisor treat the termination as final and effec-
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tive.” (Id. at pp. 21-22; see also éritish Motor Car Distributors, Ltd.
v. New Motor Vehicle Bd. (1987) 194 Cal.App.3d 81, 93-94 (British
| Moz‘or)»[“['l_“]he Legislature has prescribed a procedure of which fran-
chisors may avail ﬂ_lemselvés in discontinuing franchise relation-
Ships.... Had [the franchisor] complied with the statutorily mandated
notice requirements, it would have achieved a swift and expeditious
resolution of the propriety of its actioﬁs.”].)5'

There was no dispute in the trial court that Powerhouse failed to
conduct customary business for more than sevén consecutive days, or
that Powerhouse failed to protest Yamaha’s termination within the 10-
day protest period. .Pilg sent an email to Yamaha employee Luke
Dawson on June 17 , 2008, in which he announced that he had closed
Powerhouse. (7AA1740.) And on July 10, 2008, Dawson confirmed
in person that Powerhouse was closed and in disarray. (8RT2120,

2123-2124.) The parties sﬁpulated at trial that “[o]n or about June 17,

6 Sonoma Subaru also rejected a franchisee’s argument that the no-
tice of termination sént by a franchisor was misleading because it
failed to note the deadline to file a.protest. (189 Cal.App.3d at pp.
22-24.) Section 3060 was later amended to require that a notice of
termination state the deadline for filing a protest, which Yamaha’s
notice included. (7AA1807.)
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2008, Powerhouse closed its dealership ... [and] never re--opened.”
(3AA849.)

Similarly undisputed is that Yamaha complied with every re-
quirement of the Vehicle Code in sending the notice of termination.
The notice contained,' in compliant ‘Bold, 12-point font, the exact
warning language required by section 3060, and advised Powerhouse
that it had to file a protest “within 10 calendér days after receiving
[the] notice ... or [its] pfbtest right [would] be waived.” (7AA1807.)

Neither Was there, nor could there be, any dispute about Power-
house’s receipt of the termination notice and its failure to file a prbtest
within the 10-day protest Window; The statute on its face required
Powérhouse t;) file its protest within 10 days of receipt, and Power-
house does not dispute that Pilg received the notice of tenninatioﬁ on
July 26, 2008 (3AA850; 6RT1515), or that Powerhouse waited until
August 15, 2008—20 days after Pilg received Yamaha’s ‘notice of
termination—to file a protest (1AA4, 213; 6RT1627).

Becaﬁse Powerhouse’s 10-day period to file a protest elapsed
on August 5, 2008 without the filing of such a protest, Yamaha as of
that date was eﬁtitled under Vehicle Code section 3060 to treat its no-

tice of termination as final and effective. (Sonoma Subaru, supra, 189
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Cal.App.3d at p. 22 [“Where no protest of the terminatioﬁ is filed
within the allotted time, the Legislature’s obvious iﬁtent is to let the
franchisor treat the termination as final and effeptive”].)

B. The NMVB Held That Powerhouse Failed to Timely

Protest the Termination, and the Trial Court Confect-
ly Affirmed That Decision

' " The NMVB held a two-day evidentiary 'hearing at- which it
-heard testimony ﬁpm most of the same witnesses who testified at trial,
and concluded that Powerhouse had indeed failed to file a protest
within 10 calendar days after receiving Yamaha’s valid notice of ter-
mination. Tﬁe NMVB noted that “Pilg had ciosed his business, and
| had ﬁot reopened it as of July 10, 2008 [the date Dawson confirmed '-
" the closure of Powerhouse], in violation of the Dealer Agreement..”
(1AA19.) The NMVB thus concluded that Yamaha had “a good faith
belief that Powerhouse was going out of business” and therefore that
the use "of fhe expedited termination process under sectic\n:lv
3060(a)(1)(B)(v), with its 10-day deadline for filing a protest, was ap-
propriate. (1AA25.) As aresult, Péwérhouse’s protest, filed 20 days
after its receipt of the notice of termination, was untimely. (Ibid.)
Powerhouse had argued to the NMVB “that it was not going out

of business because the dealership would be open under MDK follow-
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ing approval of the Euy/sell.” (IAAiO.) The NMVB, however, found
~ that there were “two weak points in that argument: (1) it is the dealer,
Powerhouse, the corporate enﬁty ‘which is a person, who is going out
of business—not the dealership locatioﬁ; and (2) approval of a
buy/sell is not guaranteed.;’ (Ibid.) Therefore, “Powerhouse was go-
ing out of business—whether it voluntarilyr closed the dealership or
whether it entered into a successful buy/seli to another corporate enti-
ty.” (I'bid.)‘

Powerhouse alsp arguéd to the NMVB that “Yamaha [was] es-
topped tb' ‘claim that Powerhouse’s protest. waé unthﬁely filed.”
(1AA20.) As the NMVB summarized, “the pos_ition of Powerhouse
| [was] that Yamaha had a duty to expléin to Mr. Piig, an experienced}
motor vehicle dealer with a‘bﬁsihess consultant and an attorney, the
manner in which the Termination Notice .and the processing of the
- buy/sell were or were not interconnected.” (1AA22.) But the NMVB
found théf “Powerhouse [had] failed to establish that Yamaha had any
duty to advise Mr. Pilg” and noted that “Yamaha made no affirmative
statements and did not engage in any conduct that Mr. Pilg could rea-
sonably relyvon in failing to file a timely protes».” (Ibid.) The NMVB

~ also concluded that the fact that Yamaha’s in-house counsel told Pilg
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to “seek legal advice ... negate[d]- any inference that Yamaha was try-
ing to lull Powerhouse into abandoning its protest rights.” (Ibid.)
Moreover, “Mr. Pilg knew the Termination Notice could result in ter-
mination ... if Powerhouse did not file a timely protest.” (1AA24))

- The NMVB’s diémissal of Powerhouse’s protest, as well as its
rejection of Powerhouse’s excuses for its. untimely profest, are entitled
to substantial deference. (Kawasaki Motors Corp. v. Superior Court
(2000) 85 Cal. App.4th 200, 205 [holding that decisions of the NMVB
regarding sectioﬁ 3060 pro’teéts are fe{ficwed under the substantiél ev- |

-iden.ce test];"Briz‘ish Motor, supra, 194 'Cal.App.3d at p. 90 [same];
Am. Isuzu Motors, Inc. v. New Motor Vehicle Bd. (1986) 186
Cal,App.?:d 464, 474 [sarne]-.) Section 3050(0) provides the .NMVB
with jurisdiction over protests under sectioﬁ 3060, and whether a ‘ter-
mination protest isAtimely filed is a matter well within the NMVB’s
jurisdiction because it “’lies within. the pov;er of the administrative
égency to determine in the first instance ... whether a given contro-
versy falls within its granted jurisdiction.”” (Cal. Water Impact Net-
work v. Newhall County Water Dist. (2008) 161 .Cal.AppL4th 1464,
1491, quoting Alta Loma School Dist. v. San Bernardino County

Comm. on School Dist. Reorganization (1981) 124 Cal.App.3d 542,
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556; see also Bd. of Police Comrs. v. Superior Court (1985) 168
Cal.App.3d 420, 431 [an administrative agency has “jurisdiction to
determine whether it [has] jurisdiction to act”].) And because the trial
court denied Powerhouse’s writ of mandate (which this Court should
4 afﬁrm), Powérhouse should be collaterally estopped from any further
challenge to the agency’s decision on the timeliness of Powerhousé’s
protest. (See, e.g., Murréy v. Alaska Airlines, Inc. (2010) 50 Cal. 4th
860, 867 [“It is settled that the doctrine of collateral estoppel or issue
preclusion is applicable to final decisioné of administrativé agencies
acﬁng in a judicial or quasi;jﬁdicial capécity.”]; Castillo v. City of Lo;
Angeles (2001)92 Cal.. App. 4th 477, 481-487; Gill v. Hughes (1.9.91)
227 Cal. App. 3d 1299, 1303-1308 [affirmihg applicaﬁén of collateral
estoppel to issues determined in administrative proceeding after t_rial
court’s denial of writ petition was affirmed on appeal].)
Powerhouse has claimed, and the trial court agreed, that the
NMVB did not have jurisdiction to 'rule.on whether Yamaha’s termi-
nétion wés based on a good faith belief that Powerhouse was going
out of business (1AA123—126, 222-223), but that is pat;zntly incor-
rect. The NMVB, in order to determine whether Powerhouse’s protest

was timely and thus whether it had jurisdiction to hear the merits of
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the protest, necessarily had to first decide which protest filing dead-
line in section 3060—the ]0~day or the 30-day déadline——applied.
This is because Powerhouse’s protest would have been timgly if the
standard 30-day protest deadline under section 3060(a)(1)(A) applied.
Therefore, the NMVB had to determine whether Yamaha properly in-
voked the expedited 10-day protest deadliﬁe under section
3060(5)(1)(B), which in turn required the NMVB to determine wheth-
~ er Powerhouse had failed “to conduct its customary sales apd service
operations during its customary hours of business for seven consecu-
tive buéiness days, giving rise to a good faith belief on the part of the
: franchjéor that the motor vehicle dealer is in fact going out of busi-
ﬁess.” (§ 3060(a)(1)(B)(v), italics added.)

The trial court, by rejecting Powerhouse’s writ petition, con-
, firmed that the NMVB’s dismissal of Powerhouse’s untimely protest
was proper and that Yamaha was authorized to use the expedited ter;-
mination notice. The trial court concluded that “there_was substantial
eviden(;e to support the [NMVB’s] finding that Yamaha had, at the
relevant time, a good faith belief that Powerhouse ‘was going out of

2%

business’ because Pilg had told Yamaha that he was going out of

‘business, and Dawson had confirmed in person that Powerhouse was
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closed. (1AA224.) The trial court also found critical Powerhouse’s
admission before the NMVB “‘that the day Powerhouse closed; it |
closed with the purpose ,qf going out of business and liquidating.””
(Ibid.) As the trial court explained, “[n]o éommunicationé between
Yamaha’s managément and its counsel could change, alter or soften
the existence or impact of this judicial admission.” (Ibid.; see also -
1AA225 [‘_‘Substantial evidence supports the conclusion that Mr. Pilg
was not excused from his failure to file a timely protest”].)

.Moreover, there was no basis to apply the doctrine of équitable
estoppel to pre\}ent Yémaha from éhallenging the‘timeliness of Pow-
erhouse’s protest. “‘Generally speaicirig, four elements must be pre-
sent in order to apply the doctrine of equitable estoppel: (1) the party
to be estopped must be apprised of the facts; (2) he must intend that
his conduct éhall be acted upon, or must so act that the‘_paﬁy asserting
the éstoppel had a right to believe it'was so intended; (3) the other par-
ty must be ignorant of the true stafe of facts; and (4) he must rely upon
the conduct to his injury.”” (Honeywell ‘v. Workers’ Comp. Appeals
Bd. (2005) 35 Cal.4th 24, 37, quoting City of Long Beach v. Mansell
(1970) 3 Ca1.3d 462, 489.) Yamaha never told Pilg that Powerhouse

did not need to file a protest with the NMVB to prevent termination of
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the dealer agreement or to ensure that the proposed sale of its fran-
chise té MDK woui‘d be approved. On the contrary, the written notice
of termination clearly informed Pilg that Powerhouse had 10 days to
file a protest with the NMVB. And after Pilg asked Yamaha about the
notice, Yamaha’s in-house counsel Richard Tilley again explicitly
confirmed to Pﬂg both oraliy and in writing that Yamaha was not -
withdrawing the notice and advised Pilg to contéct an attorney.
(7TAA1807, 1810; 7RT1831, 1838-1840, 1842—-1843.) Additionally,._
Pilg knew that the closure of Powerhouse was a vviolation of the dealer
agreement, -and that by closing Powerhouse he was giving up his right-
to sell his Yamaha franchise. (5RT1251-1252, 1270;.6RT1570-1572;
7AA1989.) |

In sum, as both the NMVB and the trial court found, Yamahar
properly invoked secﬁon 3060’s expedited termination procedurg, and
- because Powerhouse failed to file a timély protest with the NMVB,
the termination of its dealer agreement with Yamaha was final and ef-

fective on August 5, 2008.
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C. The Termination of Powerhouse’s Dealer Agreement
Compelled Judgment as a Matter of Law on All of
Plaintiffs’ Claims Against Yamaha

The termination of Powerhouse’s dealer agreement is fatal to all
of plaintiffs’ claims, because 'each claim is based on the same allega-
tion: that Yamaha violated section 11713.3(d)(1) and (e) by unrea-

_sonably withholding consent to the sale of Powerhouse’s Yarhaha
franchised business to MDK. (1AA45-53.) Because, as the NMVB’s
~ decision establishes, Powerhouse had no Yamaha franchise agreement
and therefore no Yamaha fr_anchised business to transfer eﬁer August
.5, 2008, Yamaha did not violate and could not have Vieleted section
11713.3 by ceasing any _censideratien of the pfoposed sale. Yamaha
was therefore entitled to judgmen’e as a matter of law on all ef plain-
tiffs’ claims. -
| The first cause of action is based on the aIleéation that “Yama-
ha intentionalljr ceased processing the application materials without
even considering the merits of MDK’s financial and business capabili-
ties” in violation of section 11713.3. (1AA45.) Powerhouse’s inten-
tional interference ciaims, as well as its breach of contract claim, are
similarly each premised on the allegation that Yamaha “unreasonably

withheld its consent to the sale and purchase of the Powerhouse deal-
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ership ... in violation of California Vehicle Code section
11713.3(d)(1) ... [and] section 11713.3(e).” (1AA47-48; see also
1AA49-50 [alleging that Yamaha materially breached the dealer
agreement by “willfully refus[ing] to consider MDK’s franchise ap-
plica;tion” and “Willfully and unreasonably with[olding] consent to the
sale and purchase of the Powerhouse dealership in violation of Cali-
fornia Vehicle Code section 11713.3(d)(1)”].)7

Section 117133 prohibits various acts by “a manufacturer,‘
manufacturer branch, distributor, or distributor branch iicénsed pursu-
ant to tthe Vehicle Code}.” | Section 11713.3(d)(1) makes it uniawfull
“to prevent or require, or attempt to prex-/eht or i‘equire, by contract or
otherwise, a dealer, or an officer, p'artnér, or stockholder of a dealer-

ship, the sale or transfer of a part of the interest of any of them to an-

7 Pilg’s individual claims—for violation of section 11713.3, inten-
tional interference with prospective business advantage, and inten-
tional interference with contract—mirror Powerhouse’s first three
causes of action, and are likewise based solely on alleged viola-
tions of section 11713.3. (See 1AA50 [“Plaintiffs ... allege that
Yamaha’s actions as described above were unlawful and in viola-
tion of section 11713.3(d)(1)”], 52-53 [“Yamaha intentionally,
willfully and unlawfully refused to. consider MDK’s Application
Materials, and unreasonably withheld its consent to the sale and
purchase of the dealership in violation of California Vehicle Code
section 11713.3”].)
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ofher person,” and further provides that “[a] dealer, officer, partner, or
stockholder shall not ... have the right to sell, transfer, or assign the
franchise, or a right thereunder, without the consent of the manufac-
turer or distributor excépt that the consent shall not be unreasonably
withheld.” (§ 11713.3(d)(1), italics added.) In other WO.I'dS, when a
dealer seeks to sbell a valid dealer agreement,‘ a ﬁanchigor cannot un-
reasona;bly withhold consent. (See § 11713.3(e) [“consenf of the
manuféctufer or distributor” to “transfer or assignment of the dealer’s
franchise ... shall not be unreasonably withheld”].)v
But once a franchise is terminated, any duty oﬁ the part of the
ﬁénchisor to consider a proposed sale of that franchise ends. (See
Sonoma Subaru, supra, 189 Cal.Ap;;.3d at p. 22.) After termination
of a franchise, a franchisor thus cannot be held liable for withholding
consent to the transfer of that franchise. This fundaﬁlental principle‘ of
motor Vemcle franchising law has been recognized by courts across
the country.  (See, e.g., South Shore Imported Cars, Inc. v.
Volkswagen of Am., Inc. (1st Cir. 2011) 439 Fed.Appx. 7, 9-10 [Sout-
er, J.] [rejecting dealer claim for failure to épprove franchise sale “be-
cause at the moment of [the dealer]’s demand the franchise was no

longer in full force”]; Authorized Foreign Car Specialists of Westfield,
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Inc. v. Jaguar Cars, Inc. (3d Cir., Nov. 16, 1998) 1998 WL 34347444,
at p. *2 [“the most [the franchisee] had to sell was a franchise subject

to [the notices of termination]”].)8

8 (See also, e.g., H-D Michigan, LLC v. Sovie’s Cycle Shop, Inc.
(N.D.N.Y. 2009) 626 F.Supp.2d 274, 279 [“[W]here, as here, [the
transfer proposal] was made affer the franchise was already the
subject of a termination notice|, tJhe most [the dealer] had to trans-
fer was a franchise subject to the notice of termination™}; Maple
Shade Motor Corp. v. Kia Motors Am., Inc. (D.N.J. Aug. 8, 2006)
2006 U.S. Dist. LEXIS 585609, at p. *9 [explaining that after notice
of termination, franchisee can only sell franchise subject to that no-

" tice]; Chic Miller’s Chevrolet, Inc. v. Gen. Motors Group (D.Conn.

£ 2005) 352 F.Supp.2d 251, 258 fn. 9 [“Even if termination has not
yet taken effect, a franchisee is only entitled to transfer his interest
in any period remaining”]; Rainier Nissan, Inc. v. Nissan N. Am.,

"~ Inc. (Wash. Dept. of Licensing, Apr. 19, 2002, No. 2002-DOL-
0011), at p. 12 [“An attempted transfer of a franchise subject to
termination does not ‘cure’ the event giving rise to the termina-
tion”], available at 6AA1549-1562; A&B Motors, Inc. v. Saab-
Scania of Am., Inc. (D.Vt. Feb. 16, 1999, No. 2:98-CV-7), at pp.
7—-8 [compelling a transfer after a notice of termination would im-
permissibly expand the contractual rights of the dealer and the lia-
bilities of the manufacturer], available at 6AA1517-1529; David
Glen, Inc. v. Saab Cars USA, Inc. (N.D.I1l. 1993) 837 F.Supp. 888,
891-892 [noting that “if [the dealer] loses on the termination
claim, it ... will be unable to enforce any transfer rights”]; Glenn v.
Exxon Co. (D.Del. 1992) 801 F.Supp. 1290, 1297 [“[T]he attempt-
ed assignment occurred after the notice of termination. When
Exxon refused to give consent ..., there was ‘little left to trans-
fer.””]; Portaluppi v. Shell Oil Co. (4th Cir. 1989) 869 F.2d 245,
248 [manufacture not liable for “unreasonably disapprov[ing]”
franchise fransfer, because “there was little left to transfer”];
6AA1458-1460 [collecting other similar decisions].)
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Neither section 11713.3(d)(1) nor (e) creates a generalized duty
not to unreasonably withhold consent to a sale or transfer of a busi-
ness where thére is no active franchise agreement in place. Nor would
such a generalized duty make any sense, given that absent a franchise
agreement between a manufacturer or distributor and the business, no
conserﬁ: by theménufacturer or distributor would be required for the
- sale of the business.

- MDK’s dealer credit application was not even put in the mail.
uﬁtil August 5, 2008—the day the PoWerhopse dealer agreement was
: teliminated—and therefore ‘'Yamaha could not possibly have withheld
consent to the transfer of Powerhouse’s Yamaha franéhise before that
date. (3AA850; 7AA1819.)° It was only-aﬁér Powerhouse’s dealer
agregme;nt tefminated, when Powerhouse did not have a franchise to
transfer, that Yamaha decided to not consider MDK’s applicétio@,

(TAA1839, 1841.)

9 Indeed, because Yamaha as of August 5, 2008, did not have the
documents that Powerhouse was statutorily required to provide to
Yamaha in connection with its proposed sale pursuant to Vehicle
Code section 11713.3(d)(2)(A), Yamaha’s statutory 60-day period
to consider that sale had not even commenced. (See -

§ 11713.3(d)(2)(B).)
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Yamahé returned MDK’S credit application after the Power-
house franchise terminated, and sent Pilg a letter stéting that Yamaha
was no longer considering the proposed sale to MDK. (7AA1839,
1841.) But because the ﬁancﬁise had been terminated, Yamaha could
not have been liable under Vehicle Code section 11713.3, because
Yamaha could not have “unreasonably withheld” its consent to “trans-
fer or assignf] the dealer’s ﬁaﬁchise” where that franchise did not ex-
ist. With Powerhouse’s dealer agreement terminated, Yamaha was
entitled to finality—and part of this finality was .that its obligations to
Powerhouse under section 11713.3 héd come to an end. |

Péwerhouse claimed at trial that by failing to respond.to-Pilg’s
questions concerning .the> 'riot'ice of termination letter he rece'ived,‘

'Yamaha somehow became liable under section 11713.3. (See, e.g.,
6RT1522-1525; 1AA39-40.). But refusing to give Pilg legél advice
cqnceming the potential termination of _Powerhouse:’S dealer agree-
ment does not constitute the unreasonable withholding of consent to
the transfer of Powerhouse’s franchise. There is no basis in the text of
the statute for holding Yamaha liable for failing to give an independ-
ent and potentially adverse party' legal advice. Yamaha’s response to

Pilg’s questions—advising him to obtain legal advice from his own
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attorney—was eminently reasonable and went above and beyond what
was required of Yémaha under the Vehiclg Code.

Imposing liability on Yamaha under seption 11713.3 in the ab-
sence of a franchise. agreement énd after Yamaha- strictly complied
with the relevant notice provisions of section 3060—~as>the jury did in
this case—would undercut the Legislature’s “obvioué intent” to allow
a franchisor to treat its “termination as final and effective” where no
protest is filed within the statutorily prescribed time. (Sonoma Sub-
aru, supra, 189 Cal.App.3d at p. 22.) By enactihg section 3060, the
Legislature c%,st'ablished a baseline standard of conduct that acts as a
“safe harbor” that franchisors may rely on in terminating ﬁanchise ‘
agreements. (Cf. Olszewski v. Scripps Health (2003) 30 Ca'l-.4th 798, :
827-828; Cel—fech Communications, Inc. v. L.A. Cellular T eiephone

Co. (1999) 20 Cal.4th 163, 182-183 [“Acts that the Legislature hés
determined to be lawful may not form the basis for an action under [a
general] law”].) And courts should not frustrate the Legislature’s de-
tailed scheme By imposingl civil liability or;.a franchisor for refusing
to consider the transfer of a franchise that the franchisor has lawfully

terminated under the section 3060 procedures.
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Therefore, because Yamaha’s obligation under section
11713.3(d)(1), (d)(é) and (e) ended w-hen Powerhouse failed to file a
timely protest on August' 5, 2008, plaintiffs’ claims, each of which is
- premised on the existence of an operative ﬁ‘anchiée, fail 'as a matter of
 law.

b. The Trial Court Comﬁlitted Clear Legal Err(;r in

Denying Yamaha’s Motion for Summary Judgment
and Post-Trial Motions

The termination of Powerhouse’s franchise agreement should
have warranted summary judgment for Yamaha, but .the tiial court de- -
nied Yamaha’s motion (as well aé' its post-trial motidns raising similar
argumen;cs), based on clear legal error. The trial court misapprehend-
ed w_hy all of plaintiffs’ claims fail as a result of the NMVB’s deci-
éion, and misreadA a series of court of appeal deq‘isions coricerning the
. juﬁsdiction of the NMVB. The NMVB’s decision—which became
the law of the case when the trial court denied Powerhouse’s writ peti-
" tion—was entitled to preclusive effect as to whether Yamaha ha.dv
properly terminated Powerhouse’s dealer agreement. And Without a
dealer agreement, all of plaintiffs’ claims necessarily failed. Yet the.
~ trial court, based on a misunderstanding of Yamaha’s argument on

this point, essentially ignored the preclusive effect that the NMVB’s
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decision had on plaintiffs; claims. The court’s legal error warrants re-
versal and entry of judgment for Yamaha.

In denying Yamaha’s mofion for summary judgment, the trial
court misstated the premise >of Yamaha’s motion. According to the
court, “Yamaha’s position is that ... the frﬁnchisee’s failure to exhaust
[its administrative femedies before the NMVB] bars the franchisee
from coming into court 'én any common law or statutory claims.”
(3AARB40, italics added.) But Yamaha did not contend that Power-
* house’s claims were barred because if failed to exhaust its common
law or statutory claims before the .NMVB. Rathe'r,‘as set forth above,
the NMVB’s determination ﬁat Poﬁerhouse’s protest was untimely
was fatal to plaintiffs’ claims because they were all premised on the
existence of an operative dealer agreement. (See 1AA238-246;
2AA603-606; 3AA833-834.)

Yamaha does not dispute that a dealer need not first file statuto-
Iy or common law claims originally cognizable in the courts with the
NMVB befdre bringing them in a superior court, as sectién 3060 and
a line of appellate decisions make clear. (See § 3050(e) [providing
that “the courts have jurisdiction 0§e; all common law and statutory

claims originally cognizable in the courts” and that “[ﬂoi‘ those
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claims, a party may initiate an action directly in any court of compe-
tent jurisciiction”]; Mazda Motor of Am., Inc. v. Cal. New Motor Vehi-
cle Bd. (2003) 110 Cal.App.4th 1451, 1457-1458 (Mazda Motor);
South Bay Creditors’ Trust v. GMAC (1999) 69 Cal.App.4th 1068,
1077 (South Bay),; Hardin Oldsmobile v. New Motor Vehicle Bd.
(1997) 52_Cal.App.4th 585, 590 (Hardin Oldsmobile), ]Willef v. Supe-
rior Court (1996) 50 Cal.App.4th 1665, 1676 (Miller).) As explained
in South Bay, the NMVB “‘is not the exclusive forum for disputes be-
tween dealers and manufacturers.”” (69 Cal.App.4th at p. 1077, quot-
ing Miller, 52 Cal.App.4th at p. 1676.) In other words, plaintiffs were
free to file their statutory and commoﬁ law claims diféctly in the supe-
rior court, and there was no requireinent that they first exhaust those
claims before the NMVB.

But the fact thét' it was unnecessary for plaintiffs to exhaus_t
their claims béfore the NMVB in no way invalidates or diminjshes the
significance of the NMVB’s decision concerning the tirheliness of
Powerhoﬁse’s protest. The NMVDB’s findings are entitled to deferen.ce
(see pp. 35-36, ante), and these findings establish that Powerhouse’s
dealer agreement was properly terminated as a matter of law under

section 3060(a)(3). As a result of this termination, Yamaha no longer
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had any obligations to Powerhouse or Pilg under section
11713.3(d)(1) and (e), and the trial court, in deference to the findings
of the NMVB (which the court upheld), should have entered judgment
for Yamaha on all of plaintiffs’ claims. (See Sonoma Subaru, supra,
189 Cal.App.3d at p. 22.)

ﬂe trial court, however, misinterpreted the nature of the
- NMVB?’s jurisdiction, leading it to ignore the NMVB’s findings with
-respect to the timeliness of Powerhouse’s protest after concluding that
the NMVB .lacked jurisdiction o;/er plainﬁffs’ civil claims. (3AA840—
© 841)) Although the NMVB did not have jurisdiction over plaintiffs’ -
common law and section 11713.3 clé,ims, the NMVB did have juris-
dictién, under section 3050(d), to determine whether Powerhouse’s
protest was timely; and it was the NMVB’s- decision fegarding the
timeliness of Powerhouse’s section 30_60 protest which warranted
judgment fér _Yamé.ha on .pla.intiffs’ claims. (§ 3050(d) [providing
that the NMVB “shall ... [h]ear and decide ... a protestlpresented by a
franchisee pursuant to Section 3060”’] .),

The caselaw discussed above (pp. 48—49; ante) reiterates that
the NMVB has jurisdiction to hear protests b?ought under section

3060. In Miller, the court recognized that under section 3050(d), “the
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enumerated duties of the Board include the consideration of certain
claims brought to the Board” via the protest procedure. (50
Cal. App.4th at pp. 1674-1675.) Likewise, in Hardin Oldsmobile, the
court agreed that the NMVB has jﬁrisdiction over “a prétest alleging
violation of section 3060."” (52 Cal.App.4th at p. 593; see also Mazda .
Motor, supra, 110 CaI;App.4th at p. 1458 [“subdivision (d) to section
3050 ... gave the Board the power to hear and decide these specliﬁc
dealer pfotests”] 2

| Because the NMVB has jurisdiction under section 305 0(d) over
}Srotests filed by dealers to notices of termination served by ﬁanchi;
sors, it had jurisdiction to determine the timeliness of Powerhousefé
protest. The NMVB ruled that Powerhouse’s protest was untimely
(1AA25), and that decision Wés upheld by the trial court, rendering it
the law of the case. The NMVB’s determination tha§ Yamaha had
properly terminated Powerhouse’s dealer agreement was entitled to
preclusive effect, and should have compelled judgment for Yamaha as

 a matter of law.
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E. Atthe Very Least, Yamaha Is Entitled to-a New Trial,
Because the Trial Court Failed to Instruct the Jury on
the Effect of Powerhouse’s Failure to Protest the
Termination

Even if Yamaha were not entitled to judgment as a matter of
law, reversal for a ﬁew trial is still warranted, because the trial court
erroneously rejected a key jury instruction related to the effect of
Powerhouse’s fgilure to timely protest the termination of the dealer
agreement. Yamaha pr.op(A)sed' a jury ipstruction explaining that
“Yamabha is allowed to .end its relationship with [a] dealer after 'i't. re-
ceives the Notice of Termination, if tﬁe dealer fails to file a timely
protest with the Board.” (4AA96§.) The proposed instruction further -
stated that “Plainti:ffs failed to file a timely protest with the Board for
review of Yamaha’s deéision to end its relationéhip with them, and
Plaintiffs’ Yamaha Dealer Agreement was terminafced at that time.”
({bid.)

Presumably following its prior erroneous decisions on the effect
of Powerhouse’s untimely protest, the trial court refused to give the
instruction. (12RT3305-3306.) Instead, the court instructed the jury
: only on the section 3060 procedure, without explaining the efféct' ofa
franchisee’s failure to file a timeiy protest. (4AA913; 12RT3459—

3460.)
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The trial court’s incomplete jury instruction was prejudicial to
Yamaha because the verdict likely was based on the jury’s failure to
understand the effect of Powerhouse’s untimely protest. If the jury
had understdod that the. failure to file a timely pfotest allowed Yama-
ha tb treat the franchise as terminated, the jury could not have held
Yamabha liable for obliga‘gions stemming from that agreefnent. There-
fore, ét the very least, a new trial should be ordered to correct the.
prejudicial effect of the trial court’s refusal to give a complete jury in-
struction that adequately explained the substance of the law. (See,
e.g., Piscitelli v. Friedenberg (2001) 87 Cal.App.4th 953, 974—976 _
 [finding defendant entitled to a new trial where it was-prob'abie thai:
jury’s verdict was based on an incomplete jury instruction that “preju-
~ dicially affect[ed] its verdict”].) |
I YAMAHA WAS ENTITLED TO JUDGMENT FOR

ADDITIONAL REASONS BESIDES THE TERMINA-
TION OF POWERHOUSE’S FRANCHISE

Plaintiffs’ claims should have been rejécted as a matter of law
for the additional reasons that Powerhouse’s cloéuré was a material
breach of the dAealer agreement and Yamaha could not ha\}e illegally
interfered with a contract in which its assent was expressly contem-

plated. Thus, even if the franchise had not terminated before Yamaha
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rejected the sale to MDK, the trial court still erred in denying Yama-
ha’s motions for judgment as a matter of law.

A. Powerhouse’s Contract Claim Is Barred Because
Powerhouse Materially Breached the Agreement

Powerhouse - materially breached its franchise agfeement by
ceasing operations without intent to reopen, and this material breach
bars any contract claim against Yamaha. To recover on a breach of
contract claim, a plaintiff must establish (amongvother things) its per-
formance or excuse for nonperformance. (Oa;is West Realty, LLC v. |
Goldman (2011) 51 Cal.4th 81 i—, 821.) Here, without any legally cog—‘
_nizablé excuse for nonperformance, Powerhouse ceased its business
operations in violation of Section 6.2 of the dealer agreement.
(3AA849; 7TAA1736; 6RT1611.) | |

There is no question that Powerhou_se’s undisputed failure to
maintain .opera‘tions was a material breach of the franchise agreement.
A material breach is one in which ‘fthe other party may be discharged
from its duty to perform under the contract;’ (Brown v. Grimes (201 i)
192 Cal.App.4th 265, 277), and that is precisely what Powerhouse’s
closure allowe(i Yamaha to do under the express terms of the dealer
agreement (7AA1736). The caselaw is clear that a material breach by

a contracting party precludes that party from recovering for any sub-
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sequent breach by another party to the contract; (See, e.g., BroWﬁ, Su-
pra, 192 Cal.App.4th at p. 277 [explaining that ““in contract law a ma-
terial breach excuse[s] further performénce by [an] innocent party’”’],
 quoting De Burgh v. De Burgh (1952) 39 Cal.2d 858, 863.)

The contract claim also fails to the extent it is premised on Athe
implied covenant of good faith and fair dealing because “[t]he implied
covenant cannot contradict the express terms of a contract.” (Thrifly
Payless, Inc. v. Mariners Mile Gateway, LLC (2010) 185 Cal.App.4th
1050, 1061.) Section 6.2 expréssly provided Yamaha with the right to
terminate the agreement if Powerhouse failed to conduct its operationé o
- in the ordinary course of business. (7AAI736.) It was thus impossi-
ble for Yamaha to have violated the implied covenant by exerCising
this express termination right that it had under the agreement. (See
Carma Developers, Inc. v. Marathon Development Cal., Inc. (1992) 2
Cal.4th 342, 374 [“We a1;e aware of no reported case in which a céurt
has heid the covenant of good faith may be read to prohibit a part'y
from doing that which is expressly permitted by an agreement”].).

The trial court rejected this argument because “[e]vidence was
iniroduced that Yaﬁaha agreed that the sale could proceed despite the

prior closure of the business.” (6AA1673.) But Yamaha employees
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told Pilg only that Powerhouse could sell its franchise while the dealer
| agreement was éz‘ill in effect, and they never said that it was unneces-
-sary for Powerhouse to maintain its franchise in order to sell it. (See,
e.g., 7RT1941; 12RT3317—3319.) There is no evidence in the record
that Yamaha agreéd that it was waiving its right to terminate the fran-
chise agreement because it was working with Powerhouse on the sale

to MDK, or that Powerhouse’s franchise could be sold even if its

e

dealer agreement was terminated. On the contrary, Yamaha repeated—
ly warned Powerhouse and Pilg that Yamaha was indeed exercising its
right to terminate the dealer agreement and that Pilg should contact
his attorney. (See, e.g., .7AA1808, 1810v.)

B. The Intentional Interference Claims Fail Because
Yamaha Was Not a Stranger to the Contract -

Yamaha cannot be held liable for intentional interference be-

cause the contract betweén Powerhouse and MDK expressly contem-

‘plated Yamaha’s -approval and would have (if consummated) inyolved
Yamaha’s ongoing partigipaﬁon in the business relationship.

(TAA1799 [“Buyer and Seller shall have receiw}ed written consent

from all Franchisors to the ﬁansactions contemplated herein”].)

Yamaha was not a “stranger” to that contract, and therefore could not

as a matter of law have illegally interfered.
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Iﬁ Applied Equipment Corp. v. Litton Saudi Arabia Ltd. (1994)
7 Cal.4th 503 (Applied Equipment), the Supreme Court held that a
cause of action for interference with contractual relations lies' only
against é “s&anger to a contract” and éxplained that, “consistent with
its underlying policy of i)rotecting the expectations of contracting par-
ties against frustration by outsiders who have no legitimate soéial or
economic interest in the contractual relationship,” the “tort duty not to
interfere with the gontract falls only on strangers-interlopers who have
no legitimate interest in the scope 'or. course of the contract’s p.erfor—
mance.” (Id. at pp". 513-514; see also Kaspariqn v. County of L.A.
(1995) 38 Cal. App.4th 242, 262-265 [applying Applied Equipment to
intentional interference with prospective economic advantage claim];
FresnoiMo‘torS, LICv. Mercedefs—Benz'USA, LLC (C.D.Cal. Mar. 27, |
2012, No. 11-cv-02000) - F.Supp.zd' ---- [2012 WL 1038004, at pp. -
*0_18] [holding that Applied Equipment barred interference claims
against a motor vehicle distributor because it was not a “stranger” to
agreement between dealer and potential purchaser to sell franchised
business].)

»Hére, Yamaha’s participation and approval was expressly con-

templated by the contract between Powerhouse and MDK. Indeed,
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the agreement expressly required the parties to have “received written
consent from all Franchisors to the transactions contemplated herein.”
(TAA1799.) .Moreover, because the agreement contemplated that, if
the sale weré consummated, there would be a continuing economic
- (franchise) relationship between Yamaha and MDK, Yamaha was in
no way a strémger or interloper to the contracf. Instead, Yamaha had a
direct “ecpnomic interest in the contractual relationship” and therefore
a “legitimate interest in the scope or course of the contract’s perfor-
mance.” (Applied Equipment, supra, T Cal.4th at pp- 512-513.) Un-
der Applied Equipment, Yamaha cannot be held liable on an inten-
tional interference claim 5aSed on the agreement between Powerhouse
and MDK, and Yamaha was therefore entitled to judém_.ent as a matter
of law.

[[I. THE TRIAL COURT’S DAMAGES AND FEES RULINGS
WERE ERRONEOUS AND REQUIRE REVERSAL

The trial .cour"[ committed multiple legal errors in refusing to
reduce the damages awarded and in awarding attorhéys’ feés. The
award of compensatofy damages to Powerhouse failed to take into ac-
count the value of the inventory that Powerhouse retained after the
sale to MDK fell through. And the jury’s award of _punitivé damages

was impermissible under Civil Code section 3294 and violated Yama-
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“ha’s right to due process. The trial court’s attorneys’ fees award was.
also erroneous because section 11726 requires a “willful failure” to
comply with the Vehicle Code, and the jury nowhere found that
Yamaha willfully failed to corﬁply with that provision. Accc;rdingly,
even if the Court affirms the trial court’s decisions oﬁ Yamaha’s lia-
bility, it should réduce the compensatory damages awarded to Power-
house by $440,250, and vacate the awards of punitive damages and
attome)}s’ fees.10

A. The Amount of Compensatory Démages Awarded
Was Premised on a Clear Mistake

Powerhouse’s damages award included compensation for its in-
ventory, which Powerhouse retained and which therefore should not
have been part of the recovery. The damages awarded to POWErhouée
were based on the amount that MDK offered to pay for Powerhouse’s
assets, which included all four Qf Powerhousé’s franchises (Yamaha,
Suzﬁki, KTM, and Poiaris), inventory, and gbodwili and intellectual

property rights. (’7AA1792——1 793.) Of the $700,000 that MDK of-

10 The award of prejudgment interest (6AA1698) should also be re-
duced in proportion to any reduction in compensatory damages.
(See, e.g., Eicher v. Business Integrators, Inc. (2007) 151
Cal.App.4th 1363, 1385 [reducing damages award and directing
trial court on remand to recalculate prejudgment interest].)
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fered, at least $440,250 was for the inventory that Powerhouse had at
the time—inchiding “[a]ll new motorcycles and ATV’s acquired from
Franchisors,” and “[a]ll current and undamaged -parts, accessories,
boutique items and merchandise.” (7AA1793.) The value of the |
Yamaha franchise itself (along with whatever goq_dwill Powerhouse
had built up and its other three franchises) was thus at most $259,750.
Awarding Powerhoﬁse damages for property Powerhouse re-
tained was impermissible, because Powerhouse clearly had a duty to
mitigate its damages through the sale of its propeﬁy. (See, e.g., Shaf-
fer v Debbas (1993)- 17 Cal.App.4th 33, 41 [“A plaintiff who suffers
damage as a result of either a breach of contract or a tort has a duty to
také feasonabie steps to mitigate those damage_s and will not be able to
recover for any losses which could hqve been thus évoided”] .) Pow-
erhoﬁse was not permitted to keep all the assets and then sﬁe for the
purchase price, which included within it the value of those same as-
sets. (See, e.g., Nat. Controls, Inc. v. Commodoré Bizsiness Machines,
Inc. (1985) 163 Cal. App.3d 688, 696 [damages from breach of sales
contract “usually measured by the difference between the resale price

of the goods and the contract price”].)
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Powerhouse did not offer any excuse for not mitigating its
damages or explanation for-why it was entitled to recover the full val-
ue of the contract, including the value of the inventory that it retained.
No evidénce_ at trial was presented establishing that the inventory
could not have been soid through reasonable efforts or that it became
. worthless as a result of Yamaha’s alleged conduct. On the contrary,
Pilg testified that at least some of Péwerhouse’s inventory was sold,
although he did not si)eciﬁr the amount recovered. (6RT153 8-1544.)

| - After trial, Yamaha moved for judgment notwithstanding the
verdict, pointing to the lack of any evidence.that Powerhduse had mit-
igatgd its damages by selling the retained inventory, and requesting
the trial court to reduce tﬁe damages by at least $440,250 (the value 0f
the parts as stated in the asset purchase agreement). (4AA1037.) The
trial couﬁ rejected fhis argument, stating that ".‘[s]ubstantial evidence”
sﬁppor.ted the award of the e.ntire contracf price and that the failure “to
convince the jury ... that Powerhouse ‘pfesumably’ recovered a net
recovery from subsequent dispositibn of these assets, is not a basis for
setting aside the verdict.” (6AA1673.) |

But there is no evidence in the record to support the jury’s con-

clusion that the inventory that Powerhouse itself had valued at
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$440,250 somehow became worthless as a result of the failure of the
sale to MDK. Without proof that the inventory could not have been
sold .using reasonable efforts fof the amount stated in the asset pur-
chase agfeement, &ere was no basis for the jury to awafd the full
$700,000 to Powerhouse. Therefore, to-avoid compensating Power-
hdﬁse for >a loss that never occurred, the Court should reduce the
award by $440,250.

B. Yamaha Is Entitled to Judgment on Punitive Damag-

es, Because the Jury’s Award Violated California
Law and Due Process

The jury awardéd not only the purported value of Powerhouse’s
franchise, but $200,000 in punitive damages, even though, as set forth
above, Yamaha’s conduct Wés éxpressly permitted by the franchise
agreement anéi the Vehicle Code. Awarding punitive dainages for ef-
fectively breaching an agreement is unjustified under California law,
especially where, as here, there was no evi&ence that any decision at
issue was made by a managing Vagent of the compariy. And punishing
Yamaha for conduct that was expr_essly permitted by the agreement
and the Vehicle Code would violate California law as well as due pro-

CCSS.
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The statutory authorization for exemplarj or punitive damages

| provides for the recovery of such damages only in “an actioﬁ for the
breach of an obligation not arising from contract” (Civ. Code,'
§ 3294, italics added; see, e.g., Berkla v. Corel Corp. (Sth Cir. 2002)
302 F.3d 909, 917-918 [collecting cases and explaining that punitive
damages. are not a%railable even when an action sounds in tort if it
arises out of a contract or at least a quasi—contré.ct/unjust enrichment
theory].) Punitive damages are therefore not available for claims re-
.lating to the termination or trangfer of a franchisé, which _is a contract.
(See JRS Produéts, Inc. v. Matsushita Electric Corp. of Am. (2004)
115 Cal.App.4th 168, 182 [reversing award of .pl'mitive damages in
action based on allegedlsr wrongful termination of franchise because
“motive, rega.rdléss of how malevolent, remains irrelevant to a breéch
of contract claim and does not convert a contract action into a tort
claim exposing the breaching party to liability for punitive damag-
es”].) Here, all of Powe_rhéuse’s claims were ﬁremised on alleged
violations of purported obligations that arose out of Powerhouse’s
dealer agreement with Yamaha. Therefore, because Powerhouse’s .

claims arose from the breach of obligations arising out of a contract,
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punitive damages should have been denied as a matter of California
law.

Powerhouse also did not establish by clear and convincing evi-
dence that an officer, director, or managing agent of Yamaha was re-
sponsible for or ratified the conduct for which punitive damages were
‘ hﬁposed. A corporate “employer silall‘not be liable for [punitive]
damages ... [absent] advance kﬁowledge and conscious disregard, au-
thorization, ratification or act of oppression, fraud or malice ... on the
part of an bfﬁcer, director, or managing agent of the corporati.on.’v"
(Civ. Code, § 3294(b).)

At trial, Powerhouse asserted that Rocky‘AieHo, a Yamaha re-
gional business manager overseeing six distfiét manf;tgers in only four
states for only the motorsports division of Yamaha, was a managing
agent for purposes of pu:flitiWJ.e damages. (13RT3 643; 9RT24 1A3; '
10RT2704-05.) But Powerhouse had the burden of proving that Aiel-
lo “exercise[d] substantial discretionary authority over -decisions that
" ultimately determine corporate policy.”> (White v. (ﬂﬁamar, Inc.
(1999) 21 Cal.4th 563, 577, italics added; see also id. at p. 575'[.reject-
ing definition of “managing agent” that Would “equate mere supervi-

sory status with managing agent status”].) And there is no evidence in -
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the record that Aiello héd any discretionary authority over decisions
"that ﬁltimately determined corporate policy for Yamaha. The record
contains no evidence regarding the structure of Yamaha’s corporate
hierarchy or the amount of discretion that managers at various levels
have in general, let alone regarding the specific matters atissue in this
. case. fhere was simply no evidentiary basis for the jury to conciude
that Aiello was a managing agent under the punitive darhages stamfe,'
and therefore the award of punitive damages vs.zasA impermissible.

It would also violate both Califbrnia law and due process to
punish Yamaha for engaginglin conduct—the termination of Power-
house’s dealer agreefnent——that was expressly pennitted by contfact
.e;nd by statute.  The U.S. Supreme Court hés made clear that where
the law perrﬁits or authorizes a defendant’s conduct, “it would defy
history and current thinking to treat [that] defendént ...asa knowing
or reckless violator” subject fo punitive damages liability. (Safeco In-
. surance Co. of Am. v. Burr (2007) 551 U.S. 47, 70, fn. 20.) In addi-
tion, “[e]lementary notions of fairness enshrined in our constitutional
jurisprudence dictate that a person receive fair notice” of both “the
conduct that will squect him to punishment” and “the severity-of thé

penalty that a State may impose.” (BMW of North Am., Inc. v. Gore
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(1996) 517 U.S. 559, 574; see also State Farm Mutual Automobile In-
surance Co. v. Campbell (2003) 538 U.S. 408, 417; Hale v. Morgan
(1978) 22 Cal.3d 388, 398-399.)

Yamaha did not have “fair notice” that it could be liable for pu-
nitive damages here, because its conduct was expressly authorized by
agreement and protected by statute, specifically Vehicle Code seption
3060. Under section 3060, Yamaha was expressly authorized to initi-
ate the expedited termination of Powerhouse’_s franchise in response
to its closure. And once Powerhouse failed to file a timely protest af-
ter it received the statutorily‘compliant notice of termination, Yamaha
-Wasr allowed to “treat the termination as final and effective.” (Sonoma
Subaru, supra, 189 ‘Cal.App-3d at p. 22.) That is precisely what
Yamaha did when it concluded that it no longer had any obligation to
consider the sale of Powerhouse to MDK once the dealer agreemen.t
Ahad. terminated due to Powerhouse’s failure to file a timely protest.

Defendants are guaranteed the right to know, in advance? bésed
on objectively identifiable standards, what conduct Acan give rise to a
punitive award. (See, e.g., Aetna Life Ins. Co. v. Lavoie (1986) 475
- U.S. 813, 828; Grayned v. City of Rockford (1972) 408 U.S. 104,

108.) It would therefore be unconstitutional to punish Yamaha de-
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spite Yamaha’s perfect compliance with the statute authorizing it to
terminate the franchise agreement once Powerhouse closed its dealer-
ship operations.

C. Powerhouée Was Not Entitled to Attorneys’ Fees

The trial court improperly awarded Powerhouse attorneys’ fees,
even though there was no basis—in fact or in thc jury’s fmdings——fo_r
concluding that Yamaha “willful[y] fail[ed]” to comply with the Ve-
" hicle Code, as section 11726 requires. |
First, any violation of the Vehicle Code by Yamaha could not
" have been “willful,” bec;,ause Yamaha acted in reasonable reliance on
the express provisions of section'3060v as to the finality and effective-
ness of its notice of termination. “[T]he concept of liébility for willful
behavior is a familiar one that has appeared in a variety of statutory
and common law contexts.” (Cabvillo-Silva v Home Grocery (1998)
19 Cal.4th 714, 727 (Calvillo) [cdllecting casesj, overruled on other
- grounds in Aguilar v. Atlantic Richﬁelc'z' Co; (2001) 25 Cal.4th 826,
853, fn. 19; see also, e.g., Manuel v. Pacific Gas & Elect;fz'c Co.
(2009_) 173 Cal.App.4th 927 [relying on Calvillo’s discussion of “will;
full”].) “[i]tis generally recognized that willful ... miscénduct‘ is sep-

arate and distinct from negligence, involving different principles of
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liabilitsi and different defenses.” (Caévillo, 19 Cal.4th at p. 729.) Yet
“[\‘;v]hile the word ‘willful’ implies an intent, the intention must relate
to the misconduct.and not merely to the fact that some gct was inten-
tionally done.” (Ibid.)

There was no evidence presented at trial that Yamaha had any
intention to vioiate the Vehicle Code. On the contrary, Yamaha care-
fﬁlly followed the termination procedures in section 3060. And while
.Powérhogse’s dealer agreement was in effect, Yamaha continued to
treat Powerhouse like any other dealer, in compliance with Yamaha’s
obligations under sections 3060(a) and 11713.3(d)(1) and (e), deAspite :
the fact that Powerhouse had closed its doors. It was only after. Pow-
erhouse failed to -ﬁlé a timely protest m response to the notice of ter-
mination, and the fermination of Powerhouée’s dealer agreement be-
came final and effective, that Yamaha declined to consider the sale of
Powerhouse to MDK.

While Yamaha’s decision not to consider the sale was inten-
tiénal, it was not an intentional decision fo vio?ate the Vehz’cie Code.
In fact; Yamaha justifiably and reasonably believed that the Vehicle
Code authorized_ the very conduct that it engaged in, relying both on

the text of section 3060 and Sonoma Subaru. (See § 3060(a)(3) [fran-
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chise may be terminated when “the appfopriate peﬁod for filing a pro-
test has elapsed”]; 189 Cal.App.3d at p. 22 [“Where no protest of the
termination is filed within the allotted time, the Legislature’s obvious.
intent is to let the franchisor treat the termination as final and effec-
tive”].) In light of these circumstances, there Was no basis for any
finding that Yamaha willfully violated the Vehicle Code.

The attorneys’ fees award was élso eﬁoneous because the jury
did not, in fact, determine that Yamaha’s alleged failure to comply
with section 11713.3 was willful. The trial court, in ruling that “the
jury’s verdict in favor of [Powerh‘ous‘e and Pilg was] sufficient to meet
 the ‘willful’ requirément” of section 11726, pointed to. the jury’s af-
firmative answer t(-) the question “Did Yamaha Motor Corp., USA in-
tend to disrupt the performance of the coﬁtréét 1g)&:tween Powerhouse
Motqrsports Group, Inc. and MDK Motorsports?” and the jury’s
award of punitive damages. (6AA1705.) Bﬁ thése were not findings
that Yamaha willfully failed to comply with the Vehicle Code. It was
thus improper for the trial jﬁdge to award atterneys’ fees under section
11726 without an express jury finding that Yamaha willfully violated

the Vehicle Code.
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CONCLUSION

For the foregbing reasons, the Court should reverse the judg-
ment of the trial court and order judgment for Yamaha. In the
alternative, it should reduce the compensatory damages awarded to
~ Powerhouse by $440,250, and vacate fhe awards of punitive damages
and attorneys’ fees. |
DATED: May 17, 2012

Respectfully submitted,

'GIBSON, DUNN & CRUTCHER LLP

- Theodore J. Boutrous, Jr.

Attorney for Defendant and A [ppellant
Yamaha Motor Corp., USA
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fice of Bradley J. Hamburger, a member of the bar of this Court, and
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350 McAllister Street 1035 Palm Street Room 385
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Case No. CV 09-8090

Short Title: Powerhouse v. Yamaha
Event: Yamaha’s SJ/SA Motion
Date: January 4, 2011

Proposed Tentative Ruling

‘Introduction

Yamaha moves for summary judgment or in the alternative summary adjudication. In support of
its motion Yamaha presents via the required separate statement thirty-seven facts as undisputed.
Yamaha relies on these same proposed undisputed facts to move in the alternative for summary
adjudication in its favor as to each of the Plaintiff’s causes of action.

The Summary Judgmenf—Summarv Adjudication Procedure

Every motion for summary judgment and summary adjudication must be accompanied by a
separate statement setting forth plainly and concisely all material facts which the moving party
contends are undisputed. Each of the material facts in the statement must be followed by
reference to the supporting evidence. (CCP § 437¢)

To be “material” for summary judgment purposes, the fact must relate to some claim or defense
in issue under the pleadings. Also, it must be in some way essential to the judgment; i.e., if
proved, it could change the outcome of the case. See Zavala v. Arce, (1997) 58 CA4th 915, 926,
Kelly v. First Astri Corp. (1999) 72 CA4th 462, 470.

The purpose of a separate statement of undisputed facts is to provide the court with a document
that plainly and concisely specifies all material facts that are claimed to be undisputed (CCP
§437c(b)(1)) with clear reference to evidence supporting each material fact (Cal Rules of Ct
3.1350) so that the court may quickly determine whether the motion is supported by sufficient
undisputed facts. St. Paul Mercury Ins. Co., v. Frontier Pacific Ins. Co., (2003) 111 CA 4th 1234,
1248. The separate statement also affords due process to opposing parties State ex rel Harris v
Pricewaterhouse Coopers LLP (2005) 125 CA4th 1219, 1262 n28, rev'd on other grounds (2006)
39 C4th 1220; United Community Church v Garcin (1991) 231 CA3d 327, 335..

Because of the statutory mandate that all material facts be included in the separate statement and
the practical reality that many judges, upon finding one triable issue of material fact, will
immediately deny a motion for summary judgment or summary adjudication (Cal. Judges
Benchbook: Civil Procedure Before Trial Second Ed. (Cal CJER) 2008) §13.50), several leading
practice guides warn against bloated separate statements.

Yamaha Has Failed to Present a Prima Facie Case




Yamabha cites to particular paragraphs of the Decision of the New Motor Vehicle Board dated
June 5, 2009, adopting the ALJ’s “Proposed Order Granting (Yamaha’s) Motion to Dismiss
Protest” (hereinafter referred to as “the Board’s Decision™) as the “evidence” establishing
proposed undisputed facts 33, 34 and 35.

The parties argue about whether Yamaha’s construction of the Board’s Decision is correct.
However, because the Board, as a matter of law, could not have and never had jurisdiction over
the dispute between the Plaintiff and Yamaha its Decision is irrelevant to the resolution of that
dispute and cannot be used as evidence to establish proposed undisputed facts 33, 34 and 35. In
addition, even assuming arguendo the Board had jurisdiction, its Decision has no collateral
estoppel effect because no final judgment has been entered on the Plaintiff’s petition for writ of
mandate.

The Board Had No Jurisdiction

As explained in the Court’s ruling denying the Plaintiff’s petition for writ of administrative
mandate, it is the timely filing of a protest that activates the Board’s jurisdiction over the parties’
dispute. Because the Board determined that Powerhouse’s protest was not filed timely and its
late filing was not excused the Board never acquired jurisdiction over the parties’ dispute.

More fundamentally, even if the Plaintiff had timely filed a protest, the Board, as a matter of law,
still would not have had jurisdiction over the dispute. Mazda Motors of America, Inc. v.
California New Motor Vehicle Bd. (2003) 110 CA 4th 1451. (Board’s jurisdiction is limited to
disciplining licensees and to disputes between licensees and members of the general public.)

Res Judicata Is Not Available

Yamaha argues that pursuant to the doctrine of collateral estoppel all of the Plaintiff’s claims are
precluded by the Board’s Decision. The doctrine of res judicata consists of two different
aspects. The first aspect gives conclusive effect to a former judgment in subsequent litigation -
involving the same controversy. (Nwosu v. Uba (2004) 122 Cal. App.4th 1229, 1244.) Thus it
precludes parties or their privies from re-litigating a cause of action that has been finally
determined by a court of competent jurisdiction. This aspect of res judicata has traditionally
been referred to as “res judicata” or “claim preclusion.” The second aspect gives conclusive
effect to any issue necessarily decided in such litigation as to the parties or their privies if it is
involved in a subsequent lawsuit as to the parties on a different cause of action. This latter
aspect of res judicata is known as “collateral estoppel” or “issue preclusion.” (Rice v. Crow
(2000) 81 Cal.App.4th 725, 734; see also 7 Witkin, California Procedure 4th, Judgment, § 282)

Regardless of which aspect of the doctrine of res judicata Yamaha intends to rely on, without a
final judgment the doctrine of res judicata does not arise. Plaintiff sought judicial review of the
Board’s decision by its petition for writ of administrative mandate. Although the Court denied
that petition the Court’s ruling is not a final judgment.



Finally even assuming arguendo the Board had jurisdiction and its decision was final the Board’s
findings of fact cannot be treated as indisputably true and used as evidence in this subsequent
civil proceeding. Cal. Prac. Guide Civ. Pro. Before Trial. (TRG 2010) §8:876.

Even If the Court Ignores The Board’s Decision Yamaha Has Not Made Qut a Prima Facie
Case.

Citing Sonoma Subaru, Inc. v. New Motor Vehicle Bd., (1987)189 Cal. App. 3d 13, Yamaha
argues that once the drop dead date for Powerhouse to ﬁle a timely protest expired, the latter’s
franchise was terminated as a matter of law.

The decision in Sonoma Subaru is premised on the assumption that the Board has a role to play
when a franchisor terminates a franchise.

While the premise that the franchisor needs the Board’s blessing to terminate a franchise may
have had legs in 1987, it barely has feet today.

In 1973, due to the disparity in bargaining power between automobile manufacturers and their
dealers the California Legislature enacted the Automobile Franchise Act to protect retail car
dealers from perceived abusive and oppressive acts by the manufacturers. New Motor Vehicle
Bd. v. Orrin W. Fox Co. (1978) 439 U.S. 96, 100-101, 99 S.Ct. 403, 58 L..Ed.2d 361. The Act
renamed the New Car Dealers Policy arid Appeals Board the New Motor Vehicle Board and
expanded the Board's authority to the adjudication of disputes between new car dealers and
manufacturers. Chevrolet Motor Div., v. Board (1983) 146 CA 3rd 533, 537, University Ford v.
New Motor Vehicle Bd., (1986) 179 CA 3rd 796, 800, American Motors Sales Corp. v. New
Motor Vehicle Bd. (1977) 69 Cal.App.3d 983, 986, Stats.1973, ¢.996, §16. Following passage of
the Act, the Board no longer only sat “in judgment upon new car dealers in such matters as
eligibility and qualification for a license, regulation of practices, discipline for rule violations,
and the like. The additional statutes gave the Board the added power to intrude upon the
contractual rights and obligations of dealers and their product suppliers, entities whose respective
economic interests are in no way identical or coextensive, frequently not even harmonious.”
American Motors Sales Corp., supra, 69 CA 3rd at 991.

However, in a series of judicial decisions beginning with Miller v. Superior Court (1996) 50 CA
4th 1665 and culminating with Mazda Motors of America, Inc., supra, the California Courts
gradually stripped the Board of the expanded jurisdiction created by the Act. Following these
decisions the Board no longer has a role to play in the resolution of disputes between a
franchisee and a franchisor arising from their private contractual franchise relationship unless the
franchisee accuses the franchisor of violating Vehicle Code sections 11713.2 and/or 11713.3 and
petitions the Board to investigate and discipline the franchisor if appropriate. '

Conclusion & Ruling

Because Yamaha has included facts 33, 34, and 35 in its separate statement, the Court and
Powerhouse are entitled to rely on the representation that they are material and treat them as



such. It is not the proper function of the Court to sift through Yamaha’s separate statement in
search of material facts. See St. Paul Mercury Ins. Co., supra., 111 CA 4th at 1248. For the
reasons explained above, Yamaha cannot rely on the Board’s Decision to establish its proposed
undisputed material facts 33, 34 and 35.

Therefore, it has failed to make out a prima facie case.

For the reasons explained above, it appears that judicial decisions after Sonoma Subaru have for
the most part rendered the statutory protest mechanism and the Board irrelevant to a dispute like

the one at bar.

Accordingly, Yamaha’s motion for summary judgment and in the alternative summary
adjudication is denied.

Evidentiary Matters

Yamaha’s Request for Judicial Notice

Yamaha’s request is denied except, that although probably unnecessary, its request that the Court
take judicial notice of its Ruling and Notice of Ruling on Petition for Writ of Mandate filed
herein on July 2, 2010, is granted.

Plaintiff’s Objections

Plaintiff objects to Yamaha’s evidence as follows: the “Stipulation Regarding Undisputed Facts”
made by the parties in the administrative proceeding before the Board); Exhibit R-0015 from the
administrative proceeding and the Board’s Decision. Due to the rationale for the Court’s
decision denying Yamaha’s motion, a ruling on these objections is unnecessary.

Yamaha’s Objections to the Declaration of Timothy L. Pilg.

Due to the rationale for the Court’s decision denying Yamaha’s motion, a ruling on these
objections is unnecessary.
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POWERHOUSE MOTORSPORTS GROUP,
INC., AND TIMOTHY L. PILG,

Plaintiff,

vVSs.

U.S.A., and DOES 1-25,

Defendants.

)

)

)

)

)

)

)

YAMAHA MOTOR CORPORATION, )
)

)

)

)

: )
And Related Cases. )
)

REPORTER'S TRANSCRIPT OF PROCEEDINGS
Paso Robles, California
Tuesday, January 4, 2011

11:12 a.m. - 11:48 a.m.

REPORTED BY CINDY D. GRIFFITH
CSR #7281

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN LUIS OBISPO, PASO ROBLES BRANCH

Case No. CV 09-8090

B e e T

McDANIEL SHORTHAND REPORTERS
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REPORTER'S TRANSCRIPT OF PROCEEDINGS January 4, 2011
Page 2 Page 4 [;
1 APPEARANCES OF COUNSEL: 1 MR. SANCHEZ: Your Honor, the court spends --
2 FORPLAINTIFF: 2 obviously spent a lot of time on the tentative and I
ANDRE, MORRIS & BUTTERY =
3 Attorneys at Law 3 appreciate that. |
1102 Laure] Lane 4 If I might explain, perhaps we misphrased -- at .
4 San Luis Obispo, CA 93401 5  first I thought we hadn't referred to res judicata or :
BY: DENNIS D.LAW i
5 (805) 543-4171 6  collateral estoppel at all, but then I saw that we had ﬁ
dlaw@amblaw.com 7  mentioned it in our moving papers, and in looking at it, |
6 8  perhaps we misphrased it.
FOR DEFENDANT YAMAHA MOTOR CORPORATION, U.S.A.: : i . .
7 9 What we were trying to do with the bifurcation
BAKER & HOSTETLER LLP 10  ofthe writ from the rest of the complaint was to have
8 600 Anton Boulevard, Suite 900 11  the writ decided first and assuming the writ was denied,
Costa Mesa, California 92626-7221 ..
s BY: MAURICE SANCHEZ, 12 and to uphold the Board's demsmp, then what we were
(714) 754-6600 13 obviously attempting to do was to have that denial serve »
10 msanchez@bakerlaw.com 14 as, if you will, the Taw of the case so that it informed :
i;_ 15  the remainder of the cause of action. f
13 16 Because the writ was denied, the Board's ;
14 17  decision was upheld, the dealership was deemed ;
12 18  terminated as of the date that the time to file the
17 19  protest had run.
18 20 We feel that that basically informs the rest of
;2 21  the case. Not that the Board was deciding the buy -
21 22  the buy/sell or potential sale of the dealership to MDK.
22 23 Itwasn't. But what the Board was deciding was whether |
22 24 ornot the protest was filed timely, and once that
25 25  decision was made, the buy operation -- that was not
Page 3. Page 5 :
1 Paso Robles, California 1 filed timely, then, by operation of Law, the franchise ‘
2 Tuesday, January 4, 2011 2 was terminated.
3 --000-- 3 1 view this bifurcation as very similar to a
4 4 Dbifurcation of liability from damages. If you win on
5 THE COURT: Powerhouse Motor Sports versus 5  liability, then you basically don't go to damages, In
6  Yamaha. 6  other words, if there is no liability, then there's no
7 Can | have appearances for the record, please? 7 point in trying the damages part. So that's how I view |
8 MR. LAW: Yes, Dennis Law appearing on behalf 8 it
9  of Powerhouse and Tim Pilg, the plaintiffs and the 9 If we won on the writ and the dealership was
10  responding party. 10  deemed terminated, then there was no point in proceeding |
11 MR. SANCHEZ: Yes, your Honor. Maurice Sanchez {11  because all of the other causes of action has a basis
12 on behalf of Yamaha Motor Corporation U.S.A. 12 for their -- as an element of all the other cause of
13 THE COURT: Good moming. Ihave prepared a 13 action, that there's a viable franchise to transfer, and
14  tentative which has been posted. I assume everyone has 14 that's -- or was, and that was a lynchpin, if you will,
15 had a chance to see that? 15  of all of those other causes of action.
16 MR. SANCHEZ: Yes. 16 THE COURT: That's part of the reason that I
17 THE COURT: So I'll go to the moving party then 17  spent all of the time on the tentative ruling.
18  for argument. 18 If you look at the evolution in the Board's
19 MR. SANCHEZ: Thank you, Your Honor. May I use |19  jurisdiction from the time of the Sonoma Subaru case and i
20  the podium? 20  the time of the Mazda Motors case, you can see, that at
21 THE COURT: Of course. 21 least the Court's conclusion, that it really doesn't '
22 MR. SANCHEZ: Your honor, 1 have read the 22  matter what the Board does or did.
23 tentative, and of course we respectfully disagree with 23 MR. SANCHEZ: Yes. Idid see that, Your Honor,
24 it. I'm sure you're not surprised to hear that. 24 and I would like to address that now.
25 THE COURT: That's not the first time. 25 THE COURT: Okay.

McDANIEL SHORTHAND REPORTERS

McDANIEL SHORTHAND REPORTERS

2 (Pages 2 to 5)
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REPORTER'S TRANSCRIPT OF PROCEEDINGS
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McDANIEL SHORTHAND REPORTERS

McDANIEL SHORTHAND REPORTERS

January 4, 2011-
Page 6 Page 8 |
1 MR. SANCHEZ: Your Honor, and I hesitate tosay | 1 deemed terminated, and that was final and effective, is
2 this, but I'll say it anyway; I know the Mazda case very 2 still good law. »
3 well. It was my case. [ argued it not only at the 3 Not only that, Section 3060(c) of the vehicle
4 Board, Superior Court, and Court of Appeal. I'm very 4 code echoes that, and basically says the termination is
5  familiar with this area of the law, 5  effective if the protest is not filed timely. So it's
-6 The Mazda case and its progeny or its preceding 6  both part of the vehicle code, and as part of Sonoma
7 cases that led to that case, if you will, did not affect 7  Subaru clearly upon the lack of a timely filing that
8  the Board's protest jurisdiction under Vehicle Code 8  franchise, if you will, that contract is terminated. So
9  3050(d). That's the protest jurisdiction of the Board. 9  Yamaha went ahead and followed the code, sent the notice (
10  That was left untouched. 10  oftenmination appropriately.
11 What those cases affected was the Board's 11 Once the Board determined that there was no
12 petition jurisdiction which is very different, different 12 equitable estoppel issue there, that termination was
13 subsection of the code, 3050(c). And C basically says 13 deemed final and effective by operation of law. And as
14  that the Board was to hear and consider any honest 14 we've stated, it affects all of the other cause of
15  disputes or differences between a licensee and amember {15  action in this case.
16  ofthe public. 16 So once the lack of a timely protest is
17 The Board had taken that to mean that it had 17  established, as we said, the franchise is terminated.
18  petition jurisdiction over it various wide number of 18 The Board clearly did have jurisdiction to
19  types of litigation. In fact, almost any litigation 19  determine that whether or not the protest itself was
20  between a dealer and a manufacturer. 20  filed imely. I don't think there's any dispute about
21 The courts in that line of cases from Miller, 21 that.
22  to Tovas, to Kim, to Hardin Oldsmobile, to Mazda, all of {22 If it was not filed timely, the court is right;
23  those cases ultimately resulted in the Board's petition 23 the Board cannot then go and consider the merits of the
24 jurisdiction being very narrowly limited. And as the 24 protest. It has no jurisdiction to do so, to consider
25  Court pointed out, it's only those situations where a 25  the merits.
Page 7 Page 9
1 dealer would basically say that a manufacturer has 1 But it does have jurisdiction, under the
2 exceeded its licensing authority in some way, and ask 2 Automotive Management Group case, which I think is cited |
3 the Board to have the Department of Motor Vehicles look | 3 in the decision on the writ, the Court's decision, that
4  intothat. So that petition jurisdiction was limited. 4 Automotive Management Group case states that the Board
5 Specifically, Mazda and Hardin Oldsmobile both 5  can determine whether a protest is timely filed, and in
6  went out of their way to say the Board's protest 6  that case, as in ours, the Board determined it was --
7 jurisdiction over terminations, establishments, 7 the ALJ determined it was not timely filed, but failed
8  warranties, incentive payments, those are all separate 8  to send it to the full Board for hearing.
9  sections of the code from 3060 to 3065, that protest 9 That mistake, which is pointed out by the Court
10  jurisdiction is not at all affected. And so I would 10  of Appeal, was not made in this case. The ALJ did send
11 submit to the court, that Sonoma Subaru, which was 11  her decision to the full Board for hearing, and the
12 decided as a protest case under 3060, is still good 12  Board adopted it. So the Board clearly has jurisdiction
13 law. 13 inorder to determine the timely filing of a case. :
14 In fact, Your Honor, it's been seven years 14 So, Your Honor, if the franchise is determined ‘
15  since the Mazda case, and the Board continues, to this 15  to be terminated, whether due to the failure of the
16  day, to have termination protest. 16  protest, or to file a protest on time, or in another
17 I Tooked on their web site, and just in the 17  case, on the merits, the dealer basically has no
18 lastyear, 2010, there were 85 protests filed with the 18  franchise to sell. And that's the nexus, if you will,
13 Board, 26 of which were termination protests. So that 19  between what the Board did.
20  clearly is something the Board still does, and does to 20 We're not saying that the Board determined the
21 this day. 21 buy/sell case. Absolutely not. That comes to court.
22 I got a little out of order here of my 22 That's why we're here. )
23 argument, but, basically, those -- that case therefore 23 But what the Board did do was determine the
24 Sonoma Subaru, which holds that upon the lack of a 24 mely filing, or whether it was a timely filed protest,
25  timely filing of the protest, that the dealership was 25  and once that decision was made that it was not, then
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Page 10 Page 12
1 the franchise basically goes away and there is nothing 1  was nothing to sell at that point. :
2 to sell on the part of the dealership. 2 Thank you.
3 So, again, that's the nexus, Your Honor. The 3 THE COURT: Thank you.
4  Board made a finding on that. The court has upheld that | 4 Mr. Law. «
5 finding. That's why we bifurcated it, and that's why it 5 MR.LAW: Yes. Iread the tentative in
6 was important to the remaining causes of action in this 6 relationship to the arguments that we're making in the ;
7 case, that basically, if you will, it guts the case 7  case, and I -- I think Yamaha is -- the flaw in Yamaha's 3
8 - because there is nothing left to decide. ' 8  argument is the statement that keeps repeatedly being %
9 Even if that did not happen, Your Honor, the 9  made that, as a matter of law, the franchise terminated L
10  Board is the only tribunal that has jurisdiction, in the 10  once the ten-day protest period lapsed.
11 first instance, to decide that fact, to decide whether 11 First off, we pointed out in our papers that ;
12 ornot aprotest is timely filed. That power is 12 the effective date of the franchise termination is the
13 specifically given to it by the legislature. No other 13 expiration of 15 days, not 10 days. So the 10 days may
14  tribunal, including this court, can refry all of those 14  beaperiod of protest, but the franchise, by virtue of
15  issues. 15  the termination notice itself, the language in it, and
i6 You can't retry on the first instance whether a 16 by virtue of the Vehicle Code Section 3060 that
17  protest was timely filed and if so whether it should be {17  authorizes that termination notice under certain
18  decided on the merits or not. Those issues are clearly 18 circumstances, the effective date is 15 days, not 10,
19  within the province of the Board. 19 But the real problem that exists here is that
20 What this Court can do is what it did, and that 20  Yamahais attempting to take a very narrow area of
21 s to decide the writ petition, and it decided it -- it 21  jurisdiction of the New Motor Vehicle Board and
22 denied it, and upheld the decision of the Board 22 bootstrap it into determining the final outcome of a !
23 properly. 23 civil action that is expressly authorized under the
24 " Further, Your Honor, the tentative did not 24 vehicle code itself, and they are attempting to do that -
25  address the argument that neither Powerhouse nor 25  through, I think, a misreading of the Sonoma case. And |;
Page 11 Page 13
1  Mr. Pilg were licensees of the Department of Motor 1  inparticularly a misreading in today's environment :
2  Vehicles at any relevant time. 2 knowing all of the different decisions that have been
3 Under Vehicle Code Section 11726, it says that 3 decided since then in the Mazda decision. ;
4 alicensee may sue for a violation of the vehicle code 4 The reason I say that is that the protest j
5  with respect to buy/sells. 5  jurisdiction of the Board under 3060, and relevant to
6 That neither Mr. Pilg nor Powerhouse were 6  this case, is very narrow. [t's simply to determine
7  licensees, and therefore that's another reason that, at 7  whether or not there has been good cause relative to a
8  least that cause of action under Vehicle Code Sections 8  termination of franchise. That's all. )
9 11713.3(d) and (e) should go away. Under both of those 9 The right to have good cause considered is one
10  sections you have to be a licensee to sue. 10  thatis given by statute by 3060 and 3061, And the :
11 In any event, Your Honor, it would make no 11 legislature imposed that obligation on all manufacturers
12 sense, I submit to the court, to relitigate all of the 12  to mandate consideration of good cause in terminating
13 issues that were decided by the Board. 13 the franchise and then gave dealers the opportunity to 4
14 The Board ruled there was no timely filing of 14  invoke that jurisdiction of the Board by filing a
15  the protest and no equitable estoppel to prevent Yamaha 15  protest, and they gave narrow time frames in order to do \
16  from enforcing that -- that termination. And, 16  that Andif you failed to file the protest within that
17  therefore, the termination happened by operation of law 17  time frame, or didn't file one at all, the net effect of >
18  under the Vehicle Code 3060(c) and under Sonoma Subaru. |18  that was to simply lose an opportunity to go in front of
19 It's final and effective immediately, and 19  the New Motor Vehicle Board and prove that the franchise ‘
20  therefore the time period that the code gives Yamaha to 20  was terminated without good cause as "good cause" is 5
21 consider a buy/sell, which is 60 days, either never 21 defined under Section 3061.
22 started to run before the termination was effective or 22 You take that legislative scenario and scheme
23 itstarted to run and was one day in. We still have 59 23 and you superimpose it on this Subaru case, and all the
24 days left to make a decision, and basically it was 24 Subaru case was saying is that it's final and
25  mooted because the franchise was terminated and there 25  determinative if you don't file that protest within a
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" Page 14 Page 16 |;
1 time allowed, 10 days for a 15-day notice, 30 daysfora | 1 11713.3 are very broad, and essentially establishes a :
2 60-day notice, and you've lost your right to challenge 2 reasonableness test. ‘,
3 good cause in front of the New Motor Vehicle Board. 3 And, by statute, that test must take into *
4 And that's all the Sonoma case was saying, 4 account all of the relevant facts and circumstances. L
5  because that's all it could say. That's all the 5  And if they are to take into account the relevant facts
6  legislative scheme involves. 6  and circumstances, I think the trier of fact could take
7 And keep in mind that the context of the 7 into account the fact that Yamaha attempted to terminate |;
8  decisions Subaru was addressing the question of whether | 8  the franchise. But they also have to take into account
9  ornot there should be a good cause exception if you 9  all of the other facts and circumstances that took
10  didn't file a protest on time whether the -- you should 10  place.
11 be allowed more time under certain circumstances where |11 The engagement of Yamaha in the process; the
12 good faith was involved and the like. 12 facilitation of the process by Yamaha; the fact that
13 And they simply said, "No, we're not going 13 they received all of the material that is required under
14  to-- we're not going to put that fuzziness into the 14 Section 11713.3 to be given to the manufacturer by a
15  protest period of time, and it will be treated as final 15  dealer to consider; the fact that they found that ;
16  and effective.” 16  information to be complete, and it actually started the }
17 Now, the environment -- the Court of Appeal 17  review process when they suddenly aborted the process, '
18  environment at that time did involve the Board back then {18  these are all facts and circumstances that 11713.3
19  as-- the perception was the Board had a much greater 19  states have to be taken into account and are to be
20  amount of jurisdiction than, as turned out, it really 20 considered in court, and, in this instance, by a trier |
21 does have. And so, in part, what I'm saying is -- to 21 of fact, being the jury.
22 youis, as the Court of Appeal decisions evolved over 22 The case law that we discuss in our collateral
23 time, we now know that the New Motor Vehicle Board's {23  estoppel section, particularly the public policy cases,
24 jurisdiction is very narrow, 24 find that, in a circumstance like this where there is a
25 And 1 don't disagree with a lot of what 25  statutory right to go to court with a set of claims,
Page 15 Page 17
1 Mr. Sanchez said about the Mazda decision, but the Mazda{ 1  even though there may be an administrative process that :
2 decision and Kemp decision and the San Diego decision, 2 isdesigned and designated by that same statutory
3 and the name escapes me, but they all combined, youlook | 3 scheme, and where that administrative process serves a
4  atitand you can see the Court of Appeal decisions were 4  limited purpose, essentially it is not to be considered
5  narrowing the jurisdiction on the New Motor Vehicle . 5  inaparty's statutory and common law claims that are
6 Board. ' 6  submitted in court. And that is the conclusion that
7 And what Yamaha has done is, even though that 7 Your Honor came to in the tentative ruling.
8  Court of Appeal case law has developed as it has, they . 8 Essentially, the New Motor Vehicle Board
9 are attempting to use the lack of a timely protest, and 9  proceedings are not pertinent to the issues in this
10  that's the only thing that's happened; no determination 10  case. Notto say, again, that Yamaha can't bring up the
11 onthe merits, just the lack of a protest within the 11 factthat it attempted to terminate the franchise. Asa -
12 10-day period, as determining whether or not a dealer is 12 fact, that is considered in the trial by the jury. But
13 entitled to make out a case under 11713.3 or whether a 13 itisn't determinative of the case as they have :
14  dealer is allowed to make out a case for intentional 14  advocated. «
15  interference with the contractual relation. 15 I also want to address the issue of standing :
16 Those claims, by the language in Section 3050, 16 that has beenraised. First off, as to Powerhouse, the =
17 are expressly said to be tried in court, not before the 17  contention that Powerhouse was not a licensee is just |
18  New Motor Vehicle Board. Andso,inasense,inavery |18 unsupportive. The weight of the evidence is that they
19  true sense, what Yamaha is attempting to do is to use a 19  were a licensee.
20  ‘decision of the New Motor Vehicle Board on the 20 There was never any action by the Department of
21 timeliness of a protest to determine the outcome of 21 Motor Vehicle Board to withdraw or even attempt to
22 statutory and common law claims that that Board didn't 22  withdraw the license.
23 even have the jurisdiction to decide in the first 23 There was no abandonment of sales activities,
24  instance. 24 and, in fact, sales activities took place up through the
25 The reality is the considerations under Section 25 time that the lawsuit was filed.
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1 Originally, of course, the sales activities 1  against the manufacturer, And that 11726 does not
2  involved Yamaha and all of the other brands, and then 2 either expand or restrict that scope, and, of course, in
3 when the dealership closed KDM was the only brand that | 3 that other case they were trying to suggest that 11726
4 was actually being sold. But sales activities did take 4  was the determining one, and it would actually expand
5  place, so there's no grounds for abandonment, and there 5  this -- the scope of litigants that could make a claim
6  was never any action on the part of the DMV to find any. | 6  against a manufacturer where that litigant wasn't
7 As to Tim Pilg that raises the issue that was 7 defined under 11713.3.
8  addressed by this court on the demurrer. 8 1!l read a short quote from that case, that
9 Yamaha has not made any attempt whatsoever to 9  think really makes this point. "The more natural
10  distinguish the circumstances known to exist today from |10  reading" -- and they are referring to a reading of the
11  the circumstances that were known from the pleadings 11  two statutes together -- "The more natural reading is,
12 when the Court ruled on the demurrer in that situation. 12 asthe trial court correctly concluded, that Section
13 There's no new facts that are being raised as a 13 11726 merely specifies the remedy available for
14 part of the summary judgment that's different than the 14  violations of Subdivision E, referring to Subdivision E
15  facts that were alleged in the complaint that were the 15 0of 11713.6, "and does not expand or restrict the scope
16  subject of the demurrer. And the conclusionthe Court |16  of those entitled to sue under it." "It" meaning
17  inthat situation, and moving on to the demurrer and the |17  11713.3.
18  conclusion we've advocated here in our papers is that 18 So as we established to the Court's
19  Pilg, Tim Pilg as an individual is not a licensee. But 19  satisfaction on the demurrer, Pilg has proper standing
20  under 11713.3, Subsection D, shareholders and officers |20  and proper claim to be made because he is an officer, :
21 are given an express right against the manufacturer. 21 and a shareholder of Powerhouse, and so he has a proper }:
22 And Yamaha's position is that, although that may be true {22  standing under 11713.3. :
23 under Section 11726, which states the remedy of damages |23 I think I've addressed all of the important
24 and attorneys fees, only licensees are mentioned. 24  points that were raised by Yamaha, but I'd be happy to
25 And we have cited, too, in our papers, the 25  address any questions Your Honor may have. ’
Page 19 Page 21
1  Menke decision, that address that difference in language | 1 THE COURT: Thank you.
2 of'those two sections, the 11713.3 versus 11726. 2 Mr. Sanchez, reply?
3 Somewhat in the opposite way, but its principles lead to | 3 MR. SANCHEZ: Yes, your Honor, Very quickly.
4 the same conclusion here. ' 4 Plaintiffs have repeatedly stated just now that
5 In the Menke decision, there was a transferor 5  Yamaha would be able to raise that it attempted to
6  of business -- I'm sorry, a transferee of a business 6  terminate the dealership.
7  that attempted to make a claim against the manufacturer. |{ 7 It didn't attempt to terminate. It did .
8 The manufacturer refused to consent to the 8  terminate the dealership. It was found to be valid. It
9 sale, or refused to consent to a new franchise 9  was found not to have any equitable defects or equitable
10  arrangement, and so not only was a lawsuit brought by {10  estoppel effect against it. So that dealership is
11  the transferor, the existing dealer, but by the 11  terminated. It did not attempt to terminate. It is
12 transferee as well, ' 12 terminated.
13 And they argued that they had standing to make 13 Also, plaintiffs have argued that the
14  that argument because that transferee was an existing 14  determination of the Board is very narrow, and that it
15  licensee, and under 11726 it refers to licensees, and 15  cannot somehow be transferred over to this case.
16  they were saying, "We meet that criteria.” 16 I would submit to the court that that's like :
17 And the court said, "No, that may be true under 17  saying that a house that's been foreclosed on can still i
18 11726, butit's not true under 11713.3." 18  be sold by the original owner. It can't be. That house !
19 Under that section, there's no language that 19 s gone.
20  suggests that a transferee has a claim against the 20 This dealership is gone. It cannot be sold to
21  manufacturer. 21  anyoneelse. You cannot make that argument that :
22 And our reading of the legislation is that 22 somehow, even though the dealership has been terminated,
23 those two sections have to be read in harmony together. |23  we still have to go through a trial to determine whether
24 Andif youread them in together, we looked at 11713.3 [24 it could have been sold.
25  to define what parties have the right to bring a claim 25 By logic and by fact, it couldn't have been
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1 sold because it was gone. It was terminated. 1  this lawsuit." And there's a reason for that, Your ;
2 The Board process -- the vehicle code and the 2 Honor. 11713.3, the buy/sell statute, is a criminal
3 Board process is the only way that's allowed under the 3 code. Under Section 40,000.11 of the Vehicle Code, it's
4  statute to terminate a dealer, even if your dealer 4  made amisdemeanor. The only section it allows you to
5  agreement.is contrary to what the statute says. 5  sue under it civilly is 11726, and that section
6 You cannot terminate a dealership unless you 6 specifically states that you have to be a licensee to
7 follow the statutory procedure. It's the only way for 7 bring that lawsuit civilly.
8  that to occur. 8 Otherwise, the DMV or any other prosecutor can
9 Yamaha did that in this case. The Board found 9  take criminal action against you under 40,000.11, but
10  that it properly did so, and further, found that there 10  you can't be sued civilly because the legislature has
11 wasno equitable defect there. So that -- that 11  chosen to limit civil actions to licensees. It's very
12 decision, that fact has been established. It was upheld 12 clear. .
13 by this court. So there's really no way to reopen, if 13 Your Honor, I would -- I know we obviously
14 you will, or somehow to still argue about whether ornot {14  threw a lot at the Court today. And I suppose I would
15  that dealership was terminated or not terminated. 15  request that if the Court would so.desire, if you desire :
16 It was terminated. It was -- the only way that 16 an additional briefing on the protest jurisdiction of -
17  isavailable to follow and to achieve that termination 17  the Board versus the -- it's escaping me, the other .
18  was followed and it was achieved. 18  jurisdiction of the Board, the petition jurisdiction
19 Plaintiffs had just argued that there was no- 19  that was done away with by Miller, Tovas and Hardin
20  action by the DMV to revoke the license of Powerhouse in [20  Oldsmobile line of cases, we can certainly provide
21  this case. Well, there's no action required. In fact, 21 additional briefing on that.
22 Vehicle Code Section 11721(a) states that "When a 22 I would submit to you again, the Board's ‘
23 dealership is closed and is abandoned, that dealership's 23 protest jurisdiction was not affected at all by that :
24 license is automatically terminated.” 24  line of cases. It was only the petition jurisdiction
25 "Automatic" -~ uses that word, "automatically," 25  .which is a separate section of the vehicle code.
Page 23 Page 25 5
1 andIbelieve it says, "cancelled." "Automatically 1 THE COURT: Allright. At this point in time,
2 cancelled" is the language of the statute. 2 I'm intending to take the matter under submission,
3 So by its own terms there was no further action 3 This is not our court reporter. This is a f
4 required. It's automatically cancelled, 4 private court reporter. [ don't know if either one of ;
5 Now, whether the DMV allowed this dealershipto | 5  you can furnish me with the transcript.
6  sell KDM motorcycles, which is a different line make 6 MR. SANCHEZ: Yes, Your Honor. I will provide
7 unrelated to Yamaha, that's irrelevant as to whether 7  the court reporter with my card.
8  that dealership's Yamaha license was automatically 8 THE COURT: Al right. I want to review that
9  cancelled. It was, because Yamaha was closed. Never 9  transcript again as part of my taking it under
10  sold again, never reopened. Nothing ever happened there |10  submission,
11 businesswise once it was closed in June of 2008, So the |11 I'tried to take notes, but you raised some
12 automatic cancellation provision of Vehicle Code 11721 [12  issues and arguments that I want to more carefully
13 wasin effect. 13 review one more time.
14 The Menke case that was referred to by 14 MR. LAW: Your Honor, if I can make one :
15  plaintiffs, that's an interesting reading of it, but the 15  correction.
16  way I read that case, Your Honor, the way Yamaha reads [16 THE COURT: You may.
17  that case is that you can't say, "I'm merely a licensee 17 MR. LAW: The idea that there's a license for
18  of another line make, so therefore I'm a licensee for 18  each brand, it has no basis under the vehicle code, that
19  purposes of suing under the statute." That doesn't 19  you are alicensed dealer. And you deal in whatever
20  work, is what Menke says. 20  brands you deal in. :
21 This was a Chrysler case that Menke was 21 MR. SANCHEZ: And I would submit, Your Honor,
22 involved in a buy/sell for, and Menke tried to argue, 22 that the Menke decision is completely contrary to that.
23 "Well, I'm a licensee of another line make." 23 Itsays you have to be a licensee of that brand.
24 But the court said, "No, you have to be a 24 THE COURT: The question is -- the issue is
25 licensee of the appropriate line make in order to bring 25 closed. Now I can read the Menke decision with that
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1  issueinmind. Iunderstand your respective positions.
2 MR. SANCHEZ: Would the court like further
3 briefing or not at this point?
4 THE COURT: Idon't think so. Ithink if T
5  have this transeript, that provides me with the
6  direction that I need. Idid follow your argument, and
7  you obviously are familiar enough with the concept to
8  have cited several of the cases. .I'm sure if I follow
9  that argument through I'll get what you would give me in
10  abrief. )
11 MR. SANCHEZ: Thank you, Your Honor.
12 THE COURT: Allright. The matter will stand
13 submitted then.
14 MR. LAW: Thank you.
15 MR. SANCHEZ: Thank you.
16 (Proceedings adjourned at 11:48 a.m.)
17
18
19
20
21
22
23
24
25
Page 27
1 REPORTER'S CERTIFICATE
2
3 1, Cindy D. Griffith, a Certified Shorthand
4 Reporter in and for the State of California, do hereby
5 certify:
6 That said proceeding was taken before me at the
7  time and place therein set forth and was taken down by
8 ° me in shorthand and thereafter reduced to computerized
9  transcription, I hereby certify that the foregoing
10  deposition is a full, true and correct transcript of my
11  shorthand notes so taken. )
12 Dated at San Luis Obispo, California, this 6th
13 day of January, 2011.
14
15
16
17
CINDY D. GRIFFITH
18 CERTIFIED SHORTHAND REPORTER
19
20
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FILED
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SANLUIS O 'S PERIOR COURT
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN LUIS OBJSPO
PASO ROBLES BRANCH

, Case No.: CV 09-38090

POWERHOUSE MOTORSPORTS GROUP,

INC., and TIMOTHY L. PILG, RULING ON MOTION FOR
Plaintiffs, _ SUMMARY

JUDGMENT/SUMMARY

V. AJUDICATION

YAMAHA MOTOR CORP., USA, and DOES
1-25, inclusive,

Defendants.

Yamaha moved for summary judgment or in the alternative summary
adjudication. A hearing was held on January 4, 2011. Shortly before the hearing, the
Court posted a Tentative Ruling denying Yamaha’s motion.

At the hearing Yamaha’s counsel: (1) attempted to clarify why he believes
the Board’s decision is fatal to the Plaintiffs’ claims, (2) argued that the Court’s
tentative ruling was wrong because it failed to distinguish between the Board’s
jliﬁsd.iction under paragraph (c) of Vehicle Code §3050 and its jurisdiction under

paragraph (d) of said section, and (3) argued that neither Powerhouse or Mr. Pilg
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have standing to maintain claims based on Vchicle Code §11713.3. |

The standing issuc can be summarily disposed of. On Tuly 7, 2009, Plaintiffs
filed a First Amended Complainit. The first cause of action alleges Yamaha violated
Vehicle Code §11713.3. On August 12, 2009, Yamaha attacked the First Amended
Complaint by filing a demurrer and motion to strike, At that time Yamaha made the
same “standing” argumen‘.ts it now makes. The issue was fully briefed. The Court’s v
posted tentative ruling specifically addressed the issuc and referred to Mernke v.
Daimler Chrysler (2009) 171 CA 4th 1088. The Court overruled Yamaha's
demurrer., Yamaha’s standing argument is de facto a motion for reconsideration.
There arc no new facts or law presented in Yamazha'’s motion. Therefore, there is no
basis for reconsideration.

Yamaha's position is that when a franchisor issues a notice of termination

pursuant to Vehicle Code §3060 (), and the franchisee fails to file a timely protest,

the termination of the contractual relationship between the franchisor and franchisee
is “deemed final and effective by operation of law.” (T: 8:13) As a result, even
though there has been no determination by the Board on the merits, jche franchisor
Wiﬁs on Hability because “it guts the (franchisec’s) case because there is nothing left

to decide.” (T:7-8) In other words, the franchisce’s failure to exhaust bars the

| franchisee from coming into court on any common law or statutory claims. The

corollary is that although judicial decisions have eliminated the Board’s jurisdiction
to adjudicate disputes between franchisors and franchisees arising under paragraph
(c) of section 3050, the Board’s jurisdiction over section 3060 protests, which fall
under paragraph (d) of section 3050, has been left “untouched.” (T:6-10)

In support of its contention, Yamaha relies on the language of section 3060
(2)(1X(C) and Sonoma Subaru, Jnc., v. Board (1987) 189 Cal.App.3" 13. (T 7:22 —
8:3). |

The language of section 3060 (a)(1)(C) does not support Yamaha's position.

The section requires the notice of termination inform the franchisee in 1 2-point bold
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type that the franchisee “may protest” the termination and that a failure to file a
protest results in a waiver of the right to protest. The required statutory warning
does not state that a waiver of the right to }ﬁrotcst results in a termination “by
operation of law™ or prevent the franchisee from seekin g relief in the courts. The
statutory scheme was created to prevent franchisors from overreaching, “not to give
manufacturers an extra line of defense from lawsuits by dealers.” (Miller v. Superior
Court, (1996) 50 Cal. App.4™ 1665, 1676.) Requiring lthe franchisor to give the
franchises jari.or notice of the former’s intent to declarc the parties' contractual
relationship over is consistent with the legislative purpose of the Automobile
Franchise Act. (New Motor Vehicle Bd. v. Orvin W, Fox Co. (1978) 439 U.S. 96,
102, fn. 6.)

Sonoma Subary, Inc. supra., does not hold that if a timely protest is not filed
the contractual relationship between the franchisor and franchisee is terminated as a
matter of law. The only Janguage in the opinion that even arguably suggests this is
on page 22; “the Legislature’s obvious intent is to let the franchisor treat the
termination as final and effective.” But that statement was made to support the
court’s refusal to read a “good cause™ exception into the statutory scheme to cxtend
the protest date. Nowhere does the court state that a failure to file 2 timely protest
means that the franchisee cannot sue for damages in court. Finally, even assuming
arguendo that Yamaha’s interpretation of the holding in Sonoma Subaru is correct,
such an holding would be inconsistent with subparagraph (&) of section 3050
discusscd below. | |

Yamaha Motor Corp. v. Superior Court (1986) 185 Cal.App.3"™ 1232
(Yamaha I) and Yamaha Motor Corp. v. Superior Court (1987) 195 Cal.App.3" 652
(Yamaha II) and their progeny held that the Board had plenary authority over
statutory and common law claims involving motor vehicle dealerships and

franchises, and thus applied the doctrine of exhaustion of administrative remedics to

preclude judicial actions involving those disputes. Miller, supra., marked the
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beginning of the end of the Board’s jurisdiction over clajms like those pled by the
Plaintiffs in. the case at bar.

In the Miller case the Millers filed a cross-complaint against Honda for fraud
and unfair business practices. The Millers alleged that their dealership was rendered
insolvent because they refused to pay bribes to Honda éxecutives to obtain their fajr
share of popular Honda cars. On dergurrer, the trial court, following Yamaha I and
Yamaha JI and ﬂwlr progeny, stayed prosecution of the cross-complaint pending
teview by the Board. The Millers filed a petition for writ of mandate.

The Millers argued that forcing them to present their case first to the Board
was a “tax” on their right to a jury trial. Afier analyzing the statutory scheme, the
Miller court found insufficient indicia that the Legislature intended the Board to
provide the exclusive forum for all disputes between franchisors and franchisees, and
that the Miller’s claim was not within the scope of the Board’s jurisdiction under
cither paragraph (c) or (d) of section 3050, Therefors, the doctrine of exhaustion of
remedies did not apply. (50 Cal.App.4™ 1674-1675, 1677 & 1678, fu. 8)

Nevertheless, the court held that the Millers' right to a jury trial could be
diverted (under the doctrine of primary jurisdiction) by a detour to an administrative
proceeding before the Board (“which could, at best, only rendet an advisory decision
on the Millers’ common law claims” (50 Cal.App.4th 1665, emphasis added)) if the
trial court determined that there was a “paramount necd” for the Board’s specialized
expertise. Therefore, the Miller court issued a peremptory writ commandin g the tral
court to vacate its order staying the Millers® cross-complaint and to exercise ils
discretion.

Two months after Miller, another casc alleging corruption by executives of
Honda reached a court of appeal. In Hardin Oldsmobile v. New Motor Vehicle Bd.,
(1997) 52 Cal. App.4™ 585, 587588, the franchisee, Hardin, alleged that Honda's
exceutives demanded and received bribes and kickbacks in exchange for favors
coqccming the allocation of new cars and the location and ownership of new

dealerships. Hardin filed a civil action against Honda and other defendants alleging

4
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causes of action for various statutory violations, and five common law contract and
tort claims and secking compensatory, treble, and punitive damages. -

Eventually Hardin’s statutory and common law claims wousd up before the
Board. Hardin requested the Board to determine it did not have jurisdiction over
these claims, After the Board denied Hardin’s request, Hardin petitioned the superior
court for a writ of réviewa prohibition, and mandate 1o prevent the Board from
exercising jurisdiction over any of its claims against Honda. The superior court
denied the petition, and Hardin appealed. The Court of Appeal reversed and directed
the trial court to issue a writ requiring the board to decline jurisdiction over plaintiff's
state statutory and common law claims.

Although the Hardin court’s analysis of the statutory scheme was much
different than that of the Miller court, it arrived at the same conclusion - that the
Board’s jutisdiction was limited. The Hardin court disapproved of and robustly
criticized the holdings and reasoning (or lack thereof) in the Yamaha cases and their
progeny. Iis criticism of Yamaha Iis relevant to the matter now at bar, particularly
Defendant’s counscl’s assurances that the Board’s jurisdiction under paragraph (d) of

section 3050 remains “untouched.”

We disagree with the holding in Yamaha I

When the Yamaha I court said that Vehicle Code sections
3060 and 3062 give the Board authority to resolve disputes
between franchisors and franchisees (185 Cal. App.3d at p.
1238), it could only mean the Board could consider a
protest allcging a violation of those sections. The Board's
jurisdiction over such rnatters is specifically limited in
Vehicle Code section 3050, subdivision (d), which states
the Board shall “[h]Jear and consider, within the limjtations
and in accordance with the procedure provided, a protest by
a franchisec pursuant to Section 3060 [or] 3062 ....” (Italics
added.) Conspicuously missing is any statement or
implication that the Board can hear and consider any
common law or statutory claim the foundational facts of
which could have been, but were not, alleged as a violation
of section 3060 or 3062, The Yamaha I court's statement

S
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conicerning the Board's jurisdiction over disputes between
franchisors and franchisees, while true if applied to a
dispute in which a protest alleging violation of section 3060
or 3062 is filed with the Board, is not true if the dispute
between the franchisor and the franchisee is based only on
ather statutory and common law grounds and does not seek
the remedy available vnder those sectjons. For example, as
we have held, the Board docs not have jurisdiction under
section 3050, subdivision (d) to hear and consider a
common law fraud or breach of contract cause of action by
the franchisee against the franchisor and award damages if
common law liability is found,

It cannot be said that the Board has jurisdiction over
statutory and common law claims not specified in the

. enabling legislation metely because some of the facts
forming the foundation for such a claim could have.been
asserted as the foundation of a statutory protest claim,
within the Board's jurisdiction, That is, in the end, an
illogical argument ( 52 Cal. App. 4th 592-593)

Any doubt that Miiler, Hardin and Tovas v. Am. Honda Motor Co., (1997) 57
Cal. App. 4th 506, made invocation of the Board’s limmited authority optional was
removed by Kemp v. Nissan Motor Corp., (1997) 57 CaI.App.4tI1 1527.

Kemp, a former Palm Springs Nissan dealer, sued the Nissan Motor
Corporation, U.S.A. (“Nissan) for breach of contract because Nissan would niot
approve the sale of his dcalership to a third party. The trial court granted sﬁmmmry
judgment to Nissan accepting its argument that Kemp, by not taking his breach of
contract claim to the New Motor Vehicle Board, had failed to exhaust, Kemp
appealed. The Cowrt of Appeal reversed the decision of the trial court.

The Kemp court held that Kemp’s breach of contract action was not subject
to an exhanstion of remedics requirement. Even if Kemp's claim came within the

purview of the Board's authority, the Legislature never intended the Board ta

B6/@39



gl/31/2011 12:83

L0

11

i3

14

15

16

17

18

13

20

23

22

23

24

23

26

27

28,

8052263875 VANIR PASO COURT PAGE

exclusively occupy the field of claims between dealers and manufacturcrs. The
Legislature did not establish the Board to give manufacturers an extra line of defense
from dealers' claiins, but to protect dealers from undue control by manufacturers.
The Kemp coutt also beld that this was not a case in which the trial court had the
discretion to stay proceedings pending adrinistrative action under the doctrine of
primary jurisdiction, since the case involved a claim sounding in common law
contracts, rather than one requiting wiifoumity in the application of complex

administrative regulations issued by the Department of Motor Vehicles.

As we showed in Miller, because the Legislature never
intcnded the board to exclusively occupy the field of claims
between dealers and manufacturers - even claims othcrwise
within the purview of the board's authority - exhaustion is
not required. (See Miller v. Superior Court, supra, 50
Cal.App.4th at pp. 1672-1676.)

Independent of the application of Miller or Hardin
Oldsmobile to the present case, Nissan presents a related

 scries of policy arguments ad horrendum: If exhaustion is
not requited, new car dealers will be allowed to “side step
the rigors of expert scrutiny”; there will be the possibility of
“inconsistent results”; dealcr claims against manufacturer's
will be rendered truly “Board optional.”

The answer to all these points is simple: Take it to the
Legislature. The Legislature did not establish the board to
give manufacturers an extra line of defense from dealer
claims, but to protect dealers frorm “undue contro)” by
manufacturers. If the Legislature had wanted administrative
proceedings before the board to constitute an extra gawntlet
which dealers had to run before being allowed to Jitigate
otherwise cognizable corumon law claims against
manufacturers, it could have sajd so. It did not. While it may
(or may not) be desirable in the abstract for the board to first
pass on dealer claims against manufacturers, that is simply
not the law the Legislature wrotc, (57 Cal. App. 4th 1527,
1530-1531) ' -
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There was a legislative response, but not the one Nissan (and presumably
other franchisors) wanted. The 1997 chtslaturc added paragraph (e) to Vehicle
Code Section 3050. Paragraph (e) provides that, notwithstanding the Board's
authority to consider automobile dealership and franchise matters, coutts have
jurisdiction over all commeon law and statutory claims oviginally cognizable by a
court, and that a party may “directly” initiate that type of claim in any court of
competent jurisdiction.

In South Bay Creditors Trust v. Gen. Motors Acceptance Corp., (1999) 69
Cal.App.4th 1068, the Court of Appeal, after reviewing the legislative history of
subdivision (e), concluded that it “reflects the Legislature’s disapproval of the
Ydmaha cases and confirms that Miller and Hardin correctly rejected the proposition
that the Board has plenary authority over common law claims by motor vehicle
dealers against manufacturers.” (Jd., at 1079.) The court also clarified that a referral
by the trial court to an administrative agency pursuant to the doctrine of primary
jurisdiction is only apptopriate where that agency possesses some special expertise
over a regulatory scheme or subject that is beyond the usual competence of the
courts. (Jd., 1080-1083.)

Having thus considered the points raised by Yamaha upon oral argument and
ﬁn'ding'that they are not supported by the applicable authorities, the previously
posted Tentative Ruling denying Yamaha's motion for summary judgment and in the

altcmahve summary adjudication is hereby adopted.

DATED: January 31,2011 mﬂ NN L@\ [

I. TANZEMAN
J u.dge of the Supefior Court
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wi\courtops\slink\tangeman\ev0958090. dae

B8/ B3



PAGE B89/89
g1/31/2811 12:03 8852269875 VANIR PASD COURT

SURPERIOR COURT OF CALIFORNTA
COUNTY OF SAN LUIg OBISEO
Civil Division

‘ Clexk's Certificate of Service

POWERHOUSE MOTORSPORTS
- ve. - CvV098090
YAMAHA MOTOR CORPD.

-MW = —

Law, Dennis D.

Attorney for Plaintiff % 591-300]
ANDRE, MORRIS & BUTTERY (G Tacsimile : "300
Post Office Box 730 Vi oltmie
San Luis Obispo CA 93406 0000

Sanchez, Maurice
Attorney for Defendant
BAKER & HOSTETLER LLP ‘
600 Anton Blvd., Ste. 900 V\anCQCSim'\\a:(7\‘%\75‘%6@“
Costa Mesa CA 92626

&
Attached Pleading:

RULING ON MOTION FOR SUMMARY JUDGMENT/
SUMMARY ADJUDICATION

Under penalty of perjury, I hereby certify that T ‘W(,\r\sm\-“jgd.\[i.&,
facsimile, “at Paso Robles, California,
) a copy of the foregoing addressed to each of the above.
' OR
If counsel has a pickup box in the Courthouse that a copy was placed in said

pickup box this date.

Sus THERL\, oﬁr  Executive Officex
bﬂliil E_L @ , Deputy Dated: 21N




