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M&M AUTOMOTIVE GROUP, INC., dba
INFINITI OF OAKLAND,

DECLARATION OF ERIC ANDERSON

Protestant,
V.

INFINITI WEST, a Division of Nissan North
America, Inc.,

Respondent.

DECLARATION OF ERIC ANDERSON

I, Eric Anderson, declare and state as follows:

1. I am an employee of Respondenf, Infiniti Division, Nissan North America, Inc.
(“INFINITI”) and am the Regional Vice President, Infiniti West Region. In my capacity as the
Regional Vice President of the Infiniti West Region, I am responsible for dealer relations and
oversight i’nvolvipg Infiniti dealers in the state of California, including dealer agreements and
dealer correspondence. I make this declaration in support of INFINITI’S Motion to
Dismiss. I have personal knowledge of the following facts and if called as a witness, I could and

would competently testify to the facts set forth in this declaration.
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2. Attached to my declaration as Exhibit “A” is a true and correct copy of the Infiniti
Dealer Term Sales and Service Agreement executed by M&M Automotive Group, Inc. dba
Infiniti of Oakland on October 12, 2011.

3. Attached to my declaration as Exhibit “B” is a true and correct copy of a letter
dated November 29, 2012 that M&M Automotive Group sent to and was received by INFINITI
setting forth M&M Automotive Group’s voluntary termination of its INFINITI Dealer
Agreement, effective December 31, 2012.

4. Attached to my declaration as Exhibit “C” is a true and correct cop& of a letter
dated December 20, 2012 that INFINITI sent to Michael P. Murphy, dealer principal of M&M
Automotive Group, accepting the voluntary termination by M&M Automotive Group of its
INFINITI Dealer Term Sales and Service Agreement.

5. Attached to my declaration as Exhibit “D” is a true and correct copy of an e-mail

dated December 31, 2012 wherein Mr. Murphy of M&M Automotive Group requested an

extension of the effective date of the voluntary termination for 30 additional days, stating that he

would “extend the voluntary temination” if INFINITI would repurchase vehicles, “as if the
termination took place on December 31, 2012.” |

6. INFINITI and M&M Automotive Group engaged in discussions regarding a
facility change that M&M Automotive Group proposed in lieu of termination, and the parties
agreed to extend the effective date of the termination to January 31, 2013.

7. Attached to my declaration as Exhibit “E” is a true and correct copy of a letter
dated January 16, 2013 in which M&M Automotive Group again gave written notice of its
voluntary termination of its INFINITI Dealer Agreement, effective January 31, 2013.

8. INFINITI ultimately rejected M&M Automotive Group’s facility proposal and
confirmed its acceptance of the January 31% -effective date for the termination, by letter dated
January 18, 2013. A true and correct copy of this letter is attached to my declaration as Exhibit
“F.” |

9. Attached to my declaration as Exhibit “G” is a true and correct copy of a letter

dated January 25, 2013, from Jon Finkel of INFINITI to M&M Automotive Group, again
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confirming the effective date of the termination as January 31, 2013 and stating that it would not
revoke its acceptance of M&M Automotive Group’s voluntary termination.

10. Attached to my declaration as Exhibit “H” is an e-mail dated January 25, 2013 in
which Mr. Murphy of M&M Automotive Group confirms receipt of Mr. Finkel’s letter of the
same date and states that he had not yet sent his own letter “asking to rescind my voluntary
termination” when Mr. Finkel’s letter arrived in his inbox.

11. Attached to my declaration as Exhibit “T” is M&M Automotive Group’s letter dated
January 25, 2013 which was sent after its receipt of Mr. Finkel’s letter of the same date, in which
M&M Automotive Group “asks” that INFINITI allow it to “rescind” its voluntary termination of
the Dealer Agreement.

12. . INFINITI did not agree to rescind the notice of termination of the Agreement.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed this ﬂ day of February, 2013, at Irvine, California.

E L

Fric Anderson

DECLARATION OF ERIC ANDERSON
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Final Article
Dealer s M&M Automotive Group, Inc. 2 fon)
{Select One) Dlindividuat [ partnership [ corporation 1 limited liability company, .
incorporated or fermed under the laws of the State of . Californ —_
n_aaa business as : Intiniti of Oakland .
{"Dealer”). Dealer is located in Oakland . e o .
The Principal Owner{s) of Dealer are as follows: )

Percentage
Namé: — Resid Interest o
Michael P. Murphy 1394 Danville Blvd. #104 100%

Alamo, CA 94507 )

The Other Owmer{s) of Dealer are as follows: N .
Nme et o e
The Executive Manager of Dealer is as follows:

Percentage
Name (. - . Resid . . Interest ’
Michael P. Murph 1394 Danville Bivd, #104 9

d Alamo, CA 94507 100%

Expiration Date: Oclober 1, 2013 ——  NetWorth Guide Requirement: § 793,040 .-

Working Capital Guide Reguirement. ~ § 608,080

.—  Flooring Line Requirement: § 270,358 .

IN WITNESS WHEREOF, the parties hereto have executed this Agreement in triglicate effective as of the I/N%V day of bbpruwf es

2o\ gt CwenlMa 7

IYEAR}
Dealer: Seller: .
Mé&M AUTOMOTIVE GROUP, INC. INFINIT! DIVISION
DBA INFINITI OF OAKLAND NISSAN NORTH AMERICA, INC.
)
B
——N — i -

Neme C
By ™ p.k&..r N

Signature

Michael P. Murphy, Principal Owner

Signature

Ben Poore, Vice President General

Type Name & Tde

Manager, Infiniti Diviston o
Type Bafne &Tile
Signature

Eric R. Anderson
Regional Vice President, Infiniti West Reglon
Type Name & Tle

IAST-D 472000

INFINITI
INEINITI, DEALER TERM SALES AND SERVICE AGREEMENT

THIS AGREEMENT i entered inta effective the day last set forth helows by and between the INFINITI DIVISION of NISSAN HORTH AMERICA, INC, 2 Calforsia
corgoration, hereinafter called Seller, and the ratural person o enity identified as “Dealer” in the Final Article of this Agreement.

Introduction

The purpose of this Agreement is to establish Dealer as an authorized dealer of Infiniti Progucts and to pravide for the sale and servicing of Infiniti Products in
a manner that will best serve owners, potential owners and purchasers of Infiniti Products as well as the interests of Seller, Dealer and ther Authorized Infiniti
Dealers. This Agreement sets forth: the rights which Dealer will enjoy as an Authorized Infiniti Dealer; the responsibiities which Dealer assumes in consideration of
its receipt of these rights; and the respective conditions, rights and obligations of Seller and Dealer that apply to Seller's grant to Dealor of such rights and Dedler’s

of such responsibilities. Itis und  that Dealer wishes an opporiunity to qualify for a regular lofiniti Dealer Sales and Service Agroement for Infiniti
Products and understands that for that purpose Dealer first must fulfll al of Dealer's undertakings hereinalter described.

This is a personal services Agreement. In entering into this Agreement and appointing Dealer as provided below, Seller s relying upon the personal qualifications,
expertise, rep inteqrity, exp ability and rep igns of the individualis) named herein as Principal Ownesls) and Executive Manager.

Infiniti Products are intended for discriminate owners with the expectation that such owners viill be loyal and proud, but also demanding toward Sefler and
Dealer with respect to Infiniti Products and the manner in which they are sold and serviced. Owners, potential owners and purchasers of Infiniti Products are
expected to want, and are entitled to do business with, dealers who enjoy the highest regutation in their communities and have well located, attractive and efficient
places of husiness, courteous personnel and outstanding service and parts facilities. Infiniti Products must be sold by enthusiastic dealers who are not inlerested
in short tem resuts only but are willing to look toward long term goals and who are devoted to ¢reating and maintaining a pasitive total ip experience for
owners of Infiniti Products, Sellers standard of excellence for Infiniti Products must be matched by the dealers who sell them to the public and who service them
during their operative lives.

Achievement of the purposes of this Agreement is premised upon mutual understanding and cooperation betiveen Seller and Dzaler. Dealer has entered inta
this Agreement in reliance upan Seller’s integrity and expressed intention to deal fairly with dealer and the consuniing public. Sefler has entered inta this Agreement
in refiance upon Dealer’s integrity and abifity and expressed intention to deal fairly with the consuming public and Seller.

s the responsibifity of Sefler to market Infiniti Products throughout the Territory. Its the responsibility of Dealer to actively promote the retail sale of Infiniti
Products and to provide courteous and efficient service of infiniti Products. The success of both Seller and Dealer viill depend on how well they each fulfll their
raspective respansibilities under this Agreement. It is recaguized that: Seller will endeavar to provide motor vehicles of excellent quality and workmanship and to
establish a netwark of Authorized Infiniti Dealers that can provide an outstanding sales and service effort at the retail levek and Dealer will endeavor to fulfil its
mm%gngamm through aggressive, sound, ethical selling practices and through conseientious regard for customer service in all aspects of its Infiniti Dealership

perations. R

Seller and Dealer shall refrain from engaging in conduct or activities which might be detrimental to or reflect adversely upon the reputation of Seller, Dealer ar
Infiniti Products and shall engage in no di deceptive, misleading or ical practices or activities.

For consistency and clarity, terms which are used frequently in this Agreement have been defined in Section 1 of the Standard Provisions. Alltrms used hesein
which are defined in the Standard Provisions shall have the meaning staled in said Standard Pravisions. These definitions should be read carchully for a proper
understaading of the provisions in which they appear.

Toachigve the purposes referred to above, Seller and Dealer agree as follows:

Article First: Appointment of Dealer

Subjectto the conditions and provisions of this Agreement, Seller:

{a} appoints Dealer as an Authorized |afiniti Dealer and grants Dealer the non-exclusive right to buy from Sefler those Infiniti Products specified in Dealer’s
current Product Addendum hereto, for resale, rental or lease at or from the Dealership Locations established and described in dance with Section 2 of the
Standard Provisions; and

{b) grants Dealer & non-exclusive right, subject to and in accordance with Section 5. of the Standard Pravisions, to identify itself as an Autharized Infiniti
Dealer, 1o display the Infiniti marks in the conduct of its Dealership Operations and to use the Infiniti Marks in the adverlising, promotion and sale of Infiniti
Praducts inthe manner provided in this Agreement.

Article Second: Assumption of Responsibilities by Dealer

Dealer hereby accapts from Seller its appaintment as an Authorized Infiniti Dealer and, in consideration of its appointment and subject to the other conditions
and provisions of this Agreement, hereby assumes the responsibility for:

{a) establishing and maintaining at the Dealership Lacation the Dealership Facilities in dance with Section 2 of the Standard Provisions;

(b} actively and effectively promoting the sale at retail {end, if Dealer elects, the leasing and rental) of Infiniti Vehicles within Dealer's Primary Market
Arcainaccordance with Sectian 3 of the Standard Provisions;

(c] servicing Infiniti Vehicles and fos selling and servicing Infiniti Parts and Accessaries In accordance with Section 4 of the Standard Provisions;

(d) building and maintaining consumer confidence in Dealer and in Infiniti Products in accordance with Sections 3, 4, and § of the Standard Provisions; and

(e} performance of the additional responsibilities set forth in this Agreement, including those specified in Sectian 5 of the Standard Provisions.

Article Third: Ownership
{a} Owmers, This Agreement has been entered into by Sefler in reliance upon, and in consideration of, the personal qualifications, expertise, reputation, integrity,
i ability and ions with respect thereto of the Principal Owner{s} named in the Final Article of this Agreement and in reliance upan Desler’s
i ing the hip of Dealer as follovis:

(il Dealer represents arid agrees that the person{s) named as Principal Owneris} in the Final Article of this Agreement, and cnly those person(s), shall be
the Principal Owneris) of Dealer.

(ii) Dealer represents and agrees that the personls) named as Other Ownerds} in the Final Article of this Agreement, and only those person{s), shall be the
Other Owner(s) of Dealer.

(b) Holding Company. Seller requires that a natural person be named as the Principal Gwner{s) of Dealer because Seller refies on the personal qualifications,
expertise, reputation, inteority, experience, ability and ions of suchindividuals. I[f one or mare of the Principal Dwaers of Dealeris a corporation, parinership
oratherentity and nota natural person {hereinafter callad “Holding Company™), Dealer and Seller agree that the natural persons listed in Holding Company Addendum
of this Agreement as ownars of the Holding Company shall ba deemad to be the Principal Owner(s) and/ar Other Ownerls} of Dealer, as the case may be, and that
the terms and conditions of this Agreement, including without limitation the provisions of this Article Third and Sections 11, 13, and 14 of the Standard Provisions,
shall apply to the ownerls) of the Holding Company as well as to Dealer. Dealer represents ta Seller and agrees that the Holding Company is swned as indicated
inthe Holding Company Addendum to this Agreement.

1A-T-D Q2000 : 1




{c) Changes in Ownership. tn view of the fact that this is a personal services Agrecment and in view of its objectives and purposes, this Agreement and the
rights and privileges conferred on Dealzr hereunder are not assignable, transferable or salable by Dealer, and na property right or interestis or shall b deemed to
be sold, conveyed or transferved to Dealer under this Agreement, Dealer agrees that any changa in the cwnership of Dealer specitied herein requires the prior
written consent of Seller, excepting only changes in the recard or beneficial ownership interest of Other Owners not effecting a change in majority control or interest.
Qealer shall give Seller prior notice of ary proposed change in said ownership requiring the consent of Seller and immediate notice of the death o incapacity of
any Principal Owner. Ng such change, and no assignment of this Agreement or of any right or interest herein, shall be effective against Seller unless and unil

dinan i dment o or assi of this A as the case au« be, duly executed and delivered by Seller and by Dealer. Seller shall
not, howaver, unreasanably withhald its consert to any such change. Seller shall have na abligation to transact business with any person who is not named either
as a Principal Owner or Executive Manager of Dealer hereunder of etherwise to give effect to any proposed sale or transfer of the ownership or management of
Dealer prior to having concluded the evaluationof such a proposal as provided in Section 14 of the Standard Provisions.

Adticle Fourth: Management

 {) Executive Manager. Seller and Dealer agree that the retention by Dealer of qualified is of eritical i to the ful operation
of Dealer and to the zchievement of the purposes and objectives of this A This Ag has been entered into by Seller in reliance upon, and in
consideration of, the personal gualifications, expertise, reputation, inteqrity, experi ability and rep ians with respect thereto of the person named as
Executive Manager in the Final Asticte of this Agreement and an Dealer’s ion to seller and that the person identilied as Executive Manager

shall be Dealers executive manager, shall have full managerial authority for the Dealership Operations, and shall continually provide his or her personal services in
operating the dealership and will be physically present at the Dealership Facilities on a full-time basis.

{b} Changes in Management. In view of the fact that this is a persanal services Agreement and in view of its objectives and purposes, Dealer agrees
that any change in the Executive Manager fram that specified in the Final Article of this Agraement requires the prior written consent of Seller. Dealer shall give
Seller prior notice of zay proposed change in Execulive Manager and immediate notice of the death or incapacity of any Executive Manager. No changein Executive
Manager shall be effective unless and until embodied in an appropri dment ta this A duly executed and delivered by Seller and by Dealer. Subject
u_ the foregoing, Dealer shall make its own, independent decisions concerning the hiting and firing of its employees, including, withaut limitation, its Executive

anager.

To enable Sefler to evaluate and respond to Dealer conceming any proposed change in Executive Manager, Dealer agrees to provide, in the form requested by
Seller and in 2 imely manner, all applications and i i ly reqy d by Sefler ta evaluate the progesed change. While Seller shall not unreasonably
withhold its cansent to any such change, it is sgreed that any suscessor Executive Manger must possess personal qualifications, experiisa, reputalion, integrity,
experience and ability which are, in the apinion of Seller, satisfactory. Selier will determine whether, in its apinion, the prapesed change is likely to resultin a
successful dealgrship operation with capable management that will satisfactorily perform Dealer's obligations under this Agreement. Seller shall have no gbligation
to transact business with any person who is not named as an Executive Manager of Dealer hereunder prior to having concluded its evaluation of such person.

{c} Evaluation of Management. Dealer and Seller understand and acknowledge that the personal qualifications, expertise, reputation, integity, experience and
ability of the Executive Manager and his or her ability to effectivelymanage Oealer's day-to-day Dealership Operationsis critical to the success of Dealerin performing
its obligations under this Agreement. Seller may from time to time develop standards and/or pracedures for evaluating the perfi of the Executive Manager
and of Dealer's persannel generally. Sefler may, from time to time, evaluate the performance of the Executive Manager and will advise Dealer and the Executive
Manager of the results of such evaluations and the way in which any deficiencies atfect Dealer's performance of its obligations under this Agreement.

Article Fifth: Additional Provisions
The additional provisions set forth in the attached “Infiniti Dealer Sales and Service Agreement Standard Provisions,” bearing form number JA-48-D-7/89, are

hereby incorporatedin and made a part of this Agreement. The Nolice of Primary Market Arca, ealership Facililies Addendum, Product Addendum, Dealer Operating
Requirements Addendum, Dealership |dentificaton Addendum, Holding Company Addendum, if applicable, and alf Guides and Standards referrad fo in tkis Agreement
fincluding references cantained in the Standard Pravisigns referred ta ahove) are hereby incorparated in and made a part of this Agrezment. Dealer further agrees
ta be bound by and comply with: the Warranty Manual; Seller’s Manuals or Instructions heretafore or hereafter issued by Seller to Dealer; any amendment, revision
or supplement te any of the faregoing; and any other manuals heretofure or hereafter issued by Seller to Dealer.

Article Sixth: Termination of Prior Agreements

This Agreement cancels, supersedes and annuls all prior contracts, agreements and understandings except as stated herein, all negotiations, regresentations
and understandings being merged herein. No waiver, modification or change of any of the terms of this Agreement or change ar erasure of any printed part of this
omawam_._ms mnqn%._.___ t it {except filling of blank spaces and lines) will be valid or binding on Seller unless approved in wriling by the President or an authorized

ice-President of Seller,

Anticle Seventh: Term

This Agreement shall have a term commencing on the effective data heceof and, subject to its earier temination in dance with the provisions of this
Agreement, expiring on the expiration date indicated in the Final Articlg of this Subject to other applicable provisians herea, this shall
automatically terminate at the end of such stipulated term without any action by either Dealer or Seller.

Article Eighth: License of Dealer

I Dealer is required to secure or maintain 2 license for the conduct of ts business as contemplated by this A in any state orj where any
ofits Dealership Operations are to be conducted or any of its Dealership Facilities are localed, this Agreement shall not be valid until and unless Dealer shall have
furnished Seller with written notice specifying the date and number, if any, of such licanse or licenses issued to Dealer, Dealer shall notify Seller immediately in
witing if Dealer shallfail to secure or maintain any and all such licenses or renewal thereaf or, if such license or licenses are suspended or revoked, specifying
the effective date of ary such suspension or revocation.

Atticle Ninth: Initiation of Legal Praceedings

Should a praceeding of any nature he filad with or initiated by any Court or administrative body seeking to prevent or delay Sefler from entering into an Infiniti
Dealer Sales and Service Agreement with Oealer and/or seeking damages resulting from Seller doing so, Seller shall be under no obligation fo do so, s long 25
such proceeding is pending, and if, as a result of such proceeding, Seller shall be enjoined or prevented from entering into an Infiniti Dealer Sales and Service
»ﬂSﬁaa _”55 Dealer, any offer made pursuant to Article Twelfth shall be void, and Seller shall have no bability to Oealer for any damages which Dealer may
suffer thereby. :

Article Tenth: Breach By Dealer

Dealer's failure to carry sut fully all of the terms and provisions of this Agreement, including those terms and provisions incorporated herein by reference, shall
be a breach of the entire Agreement, and Seller shall be under no abligation to Dealer ta extend this Agreement in whale orin part or to enter inte a regutar Infiniti
Dealer Sales and Service Agreement with Dealer or be under any other obligation to Dealer.

Upon Dealer’s failure to meet any interim deadlines setforthin Article Twelfth of this Agreement o the occurrence of any of the aiher events warranting termination
of this Agreement as set farth in Section 12 of the Standard Provisions, Seller may terminate this Agreement, prior to the expiration date hereof,
by giving Dealer written notice thereo!, such termination to be effective upon the date specilied in such nolice, o such latles date as may be required by
any applicable statute, :

Adicle Eleventh: Execution of Agreement

This A and any Addendum or d or nofice with respect thereto, shall he valid and binding on Seller only when it bears the signature
of either the President or an authorized Vice-President of Seller and, when such signature is a facsimile, the manual countersignature of an autioifzed employee
of Seller at the Director (evel and a duplicate original thereof is delivered personally or by mail o the Dealership Location, This Agreement shall bind Dealer
onlywhenitis signed by: 2 duly awthorized officer or executive of Dealer if a corporation; one of the general partners of Dealer if a parinershig; or Dealer if anindividual.

Adticlo Twelfth: Conditions of Seller’s Offer
If this agroement is not terminated prior to the exgiration date set forth in the Final Anicle, Seller may offer to enter into as of such date an lofinit

Dealer Sales and Service Agreement in such form as may he in use by Sefler at such time. Seller vill make the offer and Dealer may accept such offer
only if Desler hes fulilled and contines to fulfil, during the term of this Agreement and at the expiration thereof, all of the following conditions, each of
which Dealer understands and agrees to be reasonable and necessary:

Ennau_<§5mm__m_w=m_se_§a3=§_.=£s§= —J_Emam_:v ms__=a=§mmuumnmmmnm__mmn_.e_mbu:_:_m;a_waPasms._:___::maa:a
not less than the Guides therefor as specified in the Final Article of this Agreement;

(b} Provide Seller, on or before the tenth day of each month, on such forms as may be designated by Seller, with the financial and operating statements specified in
Section 5.1{1} of the Standard Provisions;

{c) lnew, remadeled or expanded dealership facilities are required under Article Twelfth (g} below, Dealer shall:

() Completethe acquisition and installation, at the New Dealership Facilities, of signs, furniture, tools and equi as required by Seller for Dealer’s
New Dealership Facilities;

{iil  Employthat number of qualified persons to operate the dealership required by Seller for Dealer's New Dealership Facilities;

{ii} Comply with all other of Sciler's requirements for Dealer to aperate the New Dealership Faciliies and qualify in all other respects for an Infiniu
Dealer Sales and Service Agreement,

fiv) Comply with all federal, state and local governmental licensing and other requirements for Dealer to do business as an Authorized Infiniti Dealer
atthe New Dealership Facilities;

{d) Oealership facilities conditionfs) to Sefler’s offer (if any):
See Exhibit B, which is incorparated by this reference into this Agreement for all purposes.

{e) Other condition{s} to Seller's offer (if any):
See Exhibit C, which is incorporated by this reference into this Agrecement for all purposes.

Adticle Thitteenth: Special na_._n_.a.gu
See Exhibit A, which is incorporated by this reference into this Agreement for all purposes.
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This Exhibit A is incorporated by reference in and is a part of the Infiniti Dealer Term Sales
and rvice Agreement by and between Dealer ang Seller dated

O s N2 , 2011, The terms of this Exhibit will be effective for as long
as Dealer or its principals are authorized Infiniti dealers, and shall be binding on any
successors. As a condition of Seller’s consent to any change in ownership, Dealer agrees to
require any proposed buyer of Dealer's dealership assets to assume the rights, obligations,
and provisions in accordance with Seller's Guides and Policies in effect at that time,
specifically including those set forth below.

Article Thirteenth, Special Conditions is hereby amended to read as follows:

A, Seller’s Right of First Refusal

In addition to its rights under Article Third of the Agreement and Section 14 of the
Standard Provisions, Dealer agrees that, provided Dealer {or its principals) remains an
Authorized Infiniti Dealer, whenever there is a proposal to sell all or substantially all of
the Dealership real property assets to an individual {or an entity controlled by an
“individual) that is not related to the Dealer Principal or Principal Owner of Dealer,
including any rights or obligations under this Agreement, Seller shall have the additional
right of first refusal including the right of severability (but not the obligation), to purchase
the dealership real property ownership interests pursuant to this Article Thirteenth.

Seller’'s exercise of this right of first refusal on real property shall be made pursuant to
and in compliance with all the provisions contained in Section 14 D of the Standard
Provisions. In addition to all the rights and obligations set forth therein, Dealer agrees to the
following:

{ Within ten (10) days of Seller's exercise, provided that Infiniti, on
behalf of itself and its agents and employees, agrees to maintain the
confidentiality of any such results, Dealer agrees to allow Seller to
perform an environmental study of the property. Seller's
approval of the results of said study are a contingency of the sale to
Seller;

(i) As an additional condition of sale, Dealer shall provide any and all
easements, licenses, permits, environmental studies, leases, or other
documents affecting the property that are reasonably requested by
Infiniti;

(iii) Dealer shall deliver the property by Special Warranty Deed or state
equivalent conveying free and marketable title, without any liens,
monetary encumbrances, mortgages, tenancies or occupancies, and
shall ensure a title policy may be obtained to support the marketable
title.

(iv) At Seller’s option, Dealer shall execute this right of first refusal in
recordable form.

Page 1 of 4




CFINFINITI

Seller and Dealer agree that the Dealership Facilities are unique. If Dealer fails to fully and
in good faith perform its obligations hereunder, Dealer agrees that monetary damages
would be an inadequate remedy to Seller. The parties agree that Seller may seek such
equitable relief, including specific performance and injunctive relief, as may be available to

Seller.

B. Exclusivity

Dealer agrees to the following “Exclusivity Provisions”, which incorporate Seller's
Facility Usage Policy as may be established or revised by Seller from time to time:

a)

b)

c)

d)

The only line-make of new, unused motor vehicles which Dealer shall
display, sell, advertise or promote at or from the Dealership Facilities
shall be the Infiniti line and make of motor vehicles. Dealer agrees not
to conduct any dealership operations for any other make or line of
new, unused vehicles from the Dealership Facilities. Dealer agrees to
market, promote, and sell all Infiniti Products from the Dealership
Facilities.

Dealer shall sell and maintain a full line of Genuine Infiniti Parts and
Accessories, including service contracts, at the Dealership Facilities
and shall provide a full range of automotive servicing for Infiniti
vehicles at the Dealership Facilities pursuant to Section 4 of the
Standard Provisions to the Agreement. Nothing contained herein,
however, shall preclude Dealer from offering parts, accessories or
servicing for vehicles of other lines or makes so long as such products
or services are incidental to Dealer’s Infiniti Dealership Operations and
do not substitute for the sale of Infiniti Products.

Dealer shall not install or maintain any signage at the Dealership
Facilities which would detract or conflict with the IREDI program or
Infiniti Brand image or might lead any consumer into believing that
any line or make of vehicles other than the Infiniti line is sold at the
Dealership Facilities,

Seller and Dealer agree that the Dealership Facilities are unique, If
Dealer fails to fully and in good faith perform its obligations hereunder,
Dealer agrees that monetary damages would be an inadequate remedy
to Seller. The parties agree that Seller may seek such equitable relief,
including specific performance and injunctive relief, as may be
available to Seller.

Any failure by Dealer to abide by the foregoing subparts (a) through (d) shall
constitute a material breach of the Agreement and grounds for its termination.

Page 2 of 4
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Dr lements

In addition to the provisions set forth in Section 5.L of the Standard Provisions to
this Agreement, Dealer hereby acknowledges that upon termination of this
Agreement or if Dealer moves, relocates, or changes the usage of the Dealership
Location or any of the Dealership Facilities, the use of any Infiniti Trademarks
("Infiniti Marks”) or signature building elements including, without limitation, any
construction material, shape, design or color scheme that may lead the public to

believe a building is an Infiniti Dealership (“Trade Dress Elements”) at the facilities

specified in the current Dealership Facilities Addendum is unauthorized. Any such
unauthorized use by Dealer of Infiniti Marks or Trade Dress Elements will be
considered to have irreparably harmed Seller pursuant to any applicable federal and
state trademark infringement and unfair competition laws. Upon termination of this
Agreement or if Dealer moves, relocates, or changes the usage of the Dealership
Location or any of the Dealership Facilities, Dealer is required to remove all signs
bearing .any trademark, trade name, or other make or name owned, licensed, or
associated with Infiniti or otherwise to cover, remove, or obliterate any such
trademarks. Dealer hereby gives Infiniti the right to enter the dealership premises
and remove its main brand sign and its sign structures and eguipment.
Furthermore, should Dealer fail to remove any other signs bearing the Infiniti
trademark, Infiniti has the right, upon ten (10) days' written notice, to do so.
Furthermore, Dealer agrees to also cover, remove, obliterate or significantly modify
any Trade Dress Elements from the Infiniti signature building. Dealer acknowledges

and agrees that such Trade Dress Elements may lead the public to believe that the ’

building is an Infiniti dealership. Trade Dress Elements include, but are not limited
to, the following: .

Exterior: ) .

« Entrance Statement including Infiniti Brand Symbol and Dealer name Letters

» Feature Glass Wall with end “wings” and/or “sail” curvature at the top of the wall
(must remove the "wings" and remove the "sail")

= External Signs {(Main Brand Sign, Infiniti logo, Dealer name letters, Service, Pre-
Owned & Directional signs)

Interjor:
» All Interior signage
« IREDI Color/Trim Display

D. Division

Dealer operates ane or more dealerships and/or businesses other than the Infiniti dealership
in Oakland, CA that is the subject of this Agreement. Dealer intends to operate its Infiniti
dealership as a separate division. Dealer represents and agrees to the following conditions
for so long as Dealer operates the Infiniti dealership business as a division:

a) The terms and provisions of the Agreement will apply not conly to Dealer, but also
to the division of M&M Automotive, Inc. dba Infiniti of Oakland which will operate
the Infiniti dealership in Oakland, CA (hereinafter referred to as “Division”);

b) Dealer and Division will each comply with Seller's Guides (including, without

limitation, Guides for capitalization, net worth, and working capital), and Dealer
hereby agrees that it will maintain a minimum of $608,080 working capital and
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By

d)

D INFINIT

$793,040 net worth in Division and devoted to the Infiniti dealership operations
in Oakland, CA;

The provisions of Article Fourth and Section 11 of this Agreement concerning
changes in management shall apply to Division as well as to the Dealer;

Dealer will maintain separate bookkeeping and accounting records with respect to
the operations of Division that will accurately reflect all of the operations of the
Infiniti dealership in Oakland, CA and no other business. Division will submit

. financial statements as required by Section 6 of this Agreement which accurately

reflect the financial condition of the Division (the Infiniti dealership operations)
and the results of its operations. Dealer will also submit financial statements with
respect to its corporate financial condition on an annual basis, or more fregquently
as may be requested by Seller.

DEALER SELLER

M&M AUTOMOTIVE GROUP, INC
DBA INFINITI OF OAKLAND

7250

Dealer Code

Principal

S

INFINITI DIVISION
NISSAN NORTH AMERICA, INC.

o 3
Ben Poore

Vice President, General Manager
Infiniti Division

By

EME R, Anderson  —
Regional Vice President
Infiniti West Region
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W) INFINITI

This Exhibit B is incorporated by reference in and is a part of the Infiniti Dealer Term Sales
and _ Service  Agreement by and between Dealer and Seller  dated

@c, 2 Lz , 2011, The terms of this Exhibit will be effective for as long
as Dealer or its principals are authorized Infiniti dealers, and shall be binding on any
successors. As a condition of Seller’s consent to any change in ownership, Dealer agrees to
require any proposed buyer of Dealer's dealership assets to assume the rights, obligations,
and provisions in accordance with Seller’'s Guides and Policies in effect at that time,
specifically including those set forth below.

Article Twelfth (d) Is hereby amended to read as follows:
INFINITI RETAIL ENVIRONMENTAL DESIGN INITIATIVE

Caomplete new construction or remodeling of the Infiniti Dealership Facilities at 2735
Broadway, Qakland, CA 94612 so as to provide exclusive Infiniti dealership facilities
of a size, appearance and layout meeting Seller’s approval and in accordance with
the Infiniti Retail Environmental Design Initiative ("IREDI"), and Infiniti Facility Guide
requirements, and in accordance with final architectural plans to"be submitted to and
meeting Seller's approval, and in accordance with the following schedule:

« On or before July 2, 2012, Dealer shall execute the Infiniti Retail Environmental
Design Initiative ("IREDI") facility consent form; and

* On or before September 4, 2012, Dealer shall schedule and complete Pieper
O’Brien Herr IREDI consultation #1; and

« On or before October 1, 2012, Dealer shall schedule and complete Pieper
O’Brien Herr IREDI consultation #2; and

‘= On or before December 3, 2012, Dealer shall submit Preliminary Design
Drawings and plans for the construction/remodel of IREDI-compliant, exclusive,
stand-alone dealership facilities for Seller's approval; and

* On or before February 1, 2013, Dealer shall submit to Seller for approvai final
architectural plans for the construction/remodel of the IREDI-compliant,
exclusive, stand-alone Dealership Facilities; and

*+ On or before March 1, 2013, Dealer shall submit a signed contract for the
construction/remodel of the IREDI-compliant, exclusive, stand-alone Dealership
Facilities; and

= On or before March 29, 2013, Dealer shall commence construction/ remodel of
the IREDI compliant, exclusive, stand-alone Dealership Facilities.

» On or before October 1, 2013, Dealer shall: i.) complete construction/remodel
of the Dealership Facilities; ii.) successfully complete an IREDI Brand Audit; iii.)
submit all required paperwork to Infiniti for processing on or before October 1,
2013; and iv.) commence Infiniti Dealership operations at the approved site.
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D INFINITL

Seller and Dealer agree that the Dealership Facilities are unique. Should Dealer, for any
reason whatsoever, fail to fully and in good faith perform its obligations as set forth above,
Dealer agrees that monetary damages would be an inadequate remedy to Seller. The
parties agree that Seller may seek such equitable relief, including specific performance and .
injunctive relief, as may be available to Seller.

Time is of the essence. Dealer acknowledges that Seller has relied on Dealer's commitment
to meet these facility obligations in entering into this Agreement; therefore, failure by
Dealer to meet them shall constitute a material breach of this Agreement and shalil
constitute “good cause” for its termination under Californa Vehicle Code Ann. § 3061, et
seq, Or ahy successor statute.

DEALER _ SELLER
M&M AUTOMOTIVE GROUP, INC INFINITI DIVISION
DBA INFINITI OF OAKLAND . NISSAN NORTH AMERICA, INC.

Bm@ _ By /Z/J“,.—-
Michael pf Murphy O Ben Poore

Principal Owner Vice President, General Manager

Infiniti Division
Dealer Code
(7

/
By ( / ~,'¢/"( .
Eric R. Anderson
Regional Vice President

Infiniti West Region

72509
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G INFINITIL

This Exhibit C is incorporated by reference in and is a part of th&l\ finiti Dealer Term Sales and
Service Agreement by and between Dealer and Seller dated Viovseor V2~ , 2011.
The terms of this Exhibit will be effective for as long as Dealer or its principals are authorized
Infiniti dealers, and shall be binding on any successors. As a condition of Seller's consent to any
change in ownership, Dealer agrees to require any proposed buyer of Dealer's dealership assets to
assume the rights, obligations, and provisions in accordance with Seller's Guides and Policies in
effect at that time, specifically including those set forth below.

Article Twelfth (e) is hereby amended to read as follows:

Sales Penetration Performance

As set forth in Section 3 of the Standard Provisions, Seller will evaluate Dealer’s performance of its
sales responsibility for Infiniti Vehicles on the basis of such reasonable criteria as Seller may
develop from time to time, including a comparison of Dealer’s sales penetration to the average
sales penetration of Infiniti Dealers within Dealer’s assigned Area, currently, the Los Angeles
Area. Dealer acknowledges and agrees that such a comparison is a reasonable standard by which
to evaluate Dealer’s sales performance and compliance with Dealer’s Vehicle Sales Responsibilities
under the Agreement. Dealer further acknowledges and agrees that Dealer’s sales penetration, as
calculated by Seiler, must meet or exceed the Los Angeles Area’s average sales penetration on a
segment-adjusted basis - i.e., 100% Area Sales Effectiveness or "ASE”, in order for Dealer to be In
compliance with its Vehicle Sales Responsibilities under the Agreement. Accordingly, as a condition
precedent to Seller's offer of an Infiniti Dealer Sales & Service Agreement under Article Thirteenth,
Dealer must meet or exceed 100% ASE by October 1, 2013 based on data available to Seiler at
that time and on a consistent and sustained basis at all times thereafter. Dealer further agrees
that material failure by Dealer to satisfy its sales penetration performance obligations (either as set
forth above or otherwise as set forth in the Agreement) shall constitute a material breach of the
Agreement and grounds for its termination.

DEALER SELLER
M&M AUTOMOTIVE GROUP, INC INFINITI DIVISION
DBA INFINITI OF OAKLAND NISSAN NORTH AMERICA, INC.
® o) —
By N By
{_Michael P.YMurphy . Ben Poore
Principal Owner Vice President, General Manager

- Infiniti Division
72509

Dealer Code O
By / . & [ i
Eric R. Andersém” —
Regional Vice President
Infiniti West Region
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INFINITI DEALERSHIP FACILITIES ADDENDUM

NISSAN NORTH AMERICA, INC.

INFINITI.
M&M Automotive Group, Inc. 72509
FACLLITIES and LOCATION SIZE (Square Fext) LAND TOTAL LAND
Sataz Bukding Parts and Servica Subing Hawe Vehiche Dapl Usad Vatice Dapt Farkng
Teta] Buidi
Site Aadress atporserd | Pans sq. Bent | Servica Bays |sarvica Sg. Fex m.ﬂummw”" m.wﬂns..n“. .s...qu_‘ Bukdng Spaces Sq. Feat spaces 54, Poet Spuces Sa.Fes [Toud Land 5. .“ﬂ__mk v | Totwshens
A Pain Location
2735 Broadway 8470 | 4140 38 15762 | 2140 | 3730 | 33242 95 26080 0 10100 95 30100 | 66280 | {100522 | 231
8, Addmional Lacatan
o ] 0 [ o ] o 1] o [ ] ] ] 1] [ 0.00
€. AddRiom] Latation
[ ] a ] o o o 0 a [\ ] -3 0 ] 0 0.80
. Add¥iocal Location
] 1] Q ] 143 L} o o L] o 0 -0 0 ] k] 0.00
Actual 8420 4140 16 15762 2140 3730 24242 35 26080 40 10100 95 30i00 56280 100522 2,31
Guide 7700 4009 16 5400 1530 3500 25130 1 25800 32 9675 80 28154 53629 8B779 2.04
1 promarr4 racity Actual % Guide [ 110.0% | 103.5% | 100.0% | 187.6% | 138,1% | 106.8% | 135.2% 110.5% | 101,1% | 124,0% | 104.4% | 138.1% | 10&9% | 104.2% 2113.2% | 113.3%
DEALER:
vt oits § This ah Facikties Addendum Is LSUS.Q_
Makas Sotd | Plwnming 0 n and Selter pursuant to Section 2,4 of the Infinit Dealer
Volume Qperation Sales and Service Agraement In eifect between sald M&M Automotive Group, Ine.
partles and (s effective as of the date set forth below. Dealer Name
Dealer and Seller agree that 35 ¢ of the effective date the
Inflnjitl Ei5 2089 foematton above bes the Deatershi f
Locatian and Deafershlp Facilities, the purposes for which Infinitl of Oaldand
each locatlon s used and the current Guldes for such
o o facilities based on the Planning Volumes stated hereln, Doing Business A3
The execution of this Facilities Addendum shall not be By Oakinnd
[] o construed as evidence of Dealer's fulflilment of its i
responsibllities under Section 2 of the Agreement.
Changes In the Dealership Location, the Dealership Icha » Hurphy Ciey
o ° Facilities or thelr usage from the locations and specific Principal Owner CA 94612 72509
uses stated heveln canact be made by Beiler without the Stat Zi Dealer Code
prlor wrilten consent of Seller. Such changes and any Accuracy of infbr ar ate P
o o changes In Seller's Guides wilt be reflected In a new cy Ny SELLER
Fadilities ‘when deemed necessary \ { INFINITI DIVISION
by Seller, This Dealership Facilities Addendum cancels
Totals S1% 2069 and des any priar D Facllidas Addends By NISSAN NORTH AMERXCA, INC.

Y10 for Open Puints may ba based on market

projections,

exacuted by Seller and Dealer.

Mark Martin, Narket Reprasantation Monager

ol lu
0 exchoive Date Verified
FACILITY O ou
DESIGNATION O osetseme THIS ADDENDUM IS EFFECTIVE AS OF
B e Ocluoes VL, 2044

. \g\&\

Ban Poore
Vice Pras, a:«. n...:::._ ~=cn Unit

w\ C L

mﬁﬂmﬂﬂmo:
ident, Infiniti West Region

g I Vice Pr




9 INFINITI DEALERSHIP FACILITIES ADDENDUM NISSAN NORTH AMERICA, INC.

INFINITI.

M&M Automotive Group, Inc. 72509
FOR EACH SITE COMPLETE THE FOLLOWING:

STTEA | FACILITIES USE [Check Bry o Hiars) (cn 3 LEASE INFORMATION {Complete il lensed}
@ Facllities are owned by:
B auDealership Operatians Loasa Expiration Diate: 973072021
o 0 O peater
New Vehicle Sales Vehicle Storage . Net Monthly Cost (Taxes, Ins. Ete.): $0.00
o O afiliate of Dealer
O used vehicle Sales Office and Admlnistration Owner Name: TDX Trust (Stave and Cecllls Simi Trustees)
-~ O owner of pealer
\r ) O sarts Storage O servie Explatn Contingericies ur Dptions*:  Ona 10 year extension option
L ¥ Third pacty
Other Rent incrsases In years 3-10
SITER FACILITIES USE {Check One or Hora) QWNERSHIP {Chack One) LEASE INFORNATION {Complate if leased)
Fadlities are owned by:
O all Dealarship Operatians Lease Expiration Date:
a o O peater
tiaw Vahlele Sales Vehlcle Storage Net Manthly Cost (Taxes, Ins, Etc.): $0.00
. D Aftitiate of Dezler
O used vehicte Sates [ oftice ana administeation OwnerName:
) owner of Deater
O} parts Storage O service Explain Contingencies or Options*:
O vhird Party
Other
SITEC | FACILITIES USE {Check Ona or Nore) OWNERSHIP {Check One} LEASE INFORMATION {Complats I lensed)
Facilities are owned by:
O Al Dealership Operations Lsase Explration Date:
o O O pealer
New Vehicle Sales Vehlcle Storage Net Monthly Cost {Taxes, Ins. EtC.): 50,00
[ atfilate of Dealer
{1 used Vahide Sales O office and Administration Owaer Name:
[ owner of Deater
€1 Pparts Storage O service Explain Contingencies or Cptions®:
3 Third panty
\\) agﬂﬂ
hE SITE D FACILITXES USE {Chack One or More) OWNERSHI> {Check One) LEASE INFORMATION {Complete if laased)
Facllities are owned by:
D )__ Dealership Operations by. Lease Explration Date:
a o B peater
New Vehicle Sales L) Vehicle Storage Net Monthly Cost (Taxes, Ins. B1e.): $0.0D
O] asrliate of Deater
3 used venicle sates O office and Administration Owner Name:
O owner of Deater
O pans storage O servke Explain Contingencies ar OpLions™:
O vhird party
Other




PRODUCT ADDENDUM TO
/o INFINITL, [NFINITI DEALER SALES AND SERVICE AGREEMENT

Fursuant to Sectiens 1.B, 1.C, 1.D and 1.U of the Infiniti Dealer Sales and Service Agreement Standard Provisions
{the “Agreement”) in effect between the Authorized Infiniti Dealer named below and the Infiniti Division of Nissan North
America, Inc. ("Seller”), Seller hereby grants Dealer the non-exclusive right to buy for resale the Infiniti Products
identified below:

(1) Infiniti Vehicles

G SEDAN G CONVERTIBLE  FX Qx
G COUPE M EX

{2) Genuine Parts for Infiniti Vehicles,

{3) Genuine Accessories for Infiniti Vehicles (this includes all other preducts offered by Infiniti for dealers and
consumers), and

(4) All other products and services branded with Infiniti and offered by Nissan North America or Nissan Extended
Service North America (NESNA) for sale to consumers and promoted through an authorized Infiniti dealer.

This Product Addendum shall remain in effect unless and until superseded by a new Product Addendum issued to
Dealer by Seller. This Product Addendum cancels and supersedes any previcus Product Addendum furnished to
Dealer by Seller pursuant to existing terms of the Agreement.

This Product Addendum is effective as >of October 12, 2011 or such later date, as may be required by any
applicable statute.

Dealer:
M&M Automotive Group, Inc.
Name
(nfiniti of Oakland
Doing Business As
Oakland CA
City . State

72509

Dealer Code

Seller:
INFINITI DIVISION
NISSAN NORTH AMERICA, INC.

-

s ))

-

Signature

By: Ben Poore
Vice President !
-General Manager, Igfiniti Business Unit

Signature
By: = Eric R. Anderson
Regional Vice President
Infiniti West Region

(File this Product Addendum with current Sates and Service Agreement}
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{

CA)DINFINITIL, NOTICE OF PRIMARY MARKET AREA

Pursuant to Section 1.K of the Standard Provisions of the Infiniti Dealer Sales & Service Agreement (the
“Agreement”), the area described by 2010 census tracts in Exhibit A to this Notice, shall be deemed to be the
Primary Market Area of the Retailer identified below. Exhibit A is incorporated by reference into this Notice.

This Primary Market Area will be used by the Infiniti Business Unit of Nissan North America, Inc. (“Seller”), to the

extent applicable, in the establishment and evaluation of vehicle sales responsibilities of Dealer under Section 3 of
the Agreement.

To the extent deemed relevant thereto, such Primary Market Area may also be employed in the establishment or

amendment of Guides for the Dealership Facilities and other matters relating to Dealer's dealership operations.

The Primary Market Area described in Exhibit A hereto will be employed by Seller for the foregoing purposes
until superseded by a new Notice of Primary Market Area issued to Dealer by Seller. This notice of Primary Market
Area cancels and supersedes any previous Notice of Primary Market Area furnished to Dealer by Seller.

This Notice of Primary Market Area is effective as of May 16, 2012, or such later date, as may be required by
any applicable statute.

Dealer:
M&M Automotive Group, Inc.
) Infiniti of Oakland
Qakland CA Seller:
ary INFINITI BUSINESS UNIT

NISSAN NORTH AMERICA, INC.

72509

DEALER CODE By

Signature
Ben Poore
Vice President
General Manager, Infiniti Business Unit

TYPE NAME & TITLE

T 9 L,

Sigfature
Eric Anderson /
Redional Vice President

Infiniti West Region

TYPE NAME & TITLE

(Fite this Addendum with Current Sales & Service Agreement)

92_72509




Notice of Primary Market Area

Exhibit A
To

Dealer Name and Code: Infiniti of Oakland

Geog. Ref.; SFR_2010CT

72509

This Exhibit A is incorporated by reference in and is a part of the Notice of Primary Market Area
issued to the above named Dealer effective 5/16/2012

- County: 06001 - ALAMEDA

4001.00

4062.01

4067.00

4073.00. -
4080.00"
4087.00 -
4094.00,
4101.00
£ 4203.00
. 421400
. 4221.00
4008.00 '
4228.00 -
4235.00 . .
424001
4262.00
4279.00 . -
428500 -
4322.00 -
4328,00-
4334.00°
4356.02
4015.00-
4369.00

4026.00
4034.00
4038.00
4045.01
4051.00
4056.00

4002.00
4062.02
4068.00

 4074.00

4081.00
4088.00
4085.00

- 4102,00

4204.00
4215.00
4222.00
4009.00
4229.00
4236.01

4240027 ¢
. 4271.00,

4280.00
4286.00 -
4323.00 °

' 4330.00

4335.00
4357.00
4016.00
4370.00
4027.00
4035.01
4040.00
4045.02
4052.00
4057.00

Source: Urban Science
Printed 05/03/2012

4003.00
4063.00

4069.00

4075.00

©4082.00 -

4089.00

4096.00

4103.00
4205.00

. 4216.00 -
- 4223.00
4010.00

4230.00
4236.02
4251.01
4272.00
4281.00

4287.00 -
4324.00 . :
4331.02
| 4336.00

4358.00
4017.00
4371.01
4028.00
4035.02
4041.01
4046.00
4053.01
4058.00

4004.00
4064.00
4070.00°
4076.00 -
4083.00
©.4090.00°

4097.00 1
.4104.00 . -

4208.00 -

4217000

422400
4011.00
4231.00°
4237.00.
425102

. 4273.00
4282.00°
4304.00
4325.01
4331.03
4337.00
4359.00
4018.00
4372.00
4029.00
4036.00
4041.02
4047.00
4053.02
4059.01
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4005.00
4065.00 -

4071.01
4077.00

4084.00 -
4091.00 -
4098.00
4105.00
4211,00 .
4218.00
i 42254:00 £
4012.00 "
4232.00 -
4238.00
. 4251.03
4276.00
4283.01 -
4305.00. -
432502
4331.04
4338.00 ..
4360.00
4022.00

9819.00
4030.00
4037.01
4042.00
4048.00
4054.01
4059.02

- CALIFORNIA :

4006.00 4007.00
4066.01 ~  4066.02
4071.02 4072.00 :
4078.00 4079.00 -
4085.00 . 4086.00 !
4092.00 ~  4093.00 |
-4099.00 - 4100.00
4201.00" 4202.00
4212.00 . 421300 | -

| 4219.000 422000
4226.00 29

. 4013.00

423300
4239.01 -
4251.04
4277.00 -

4283,02
4306.00. . ~ 4321.00
4326.00 4327.00 .
4332.00 4333.00
4339.00 - 4340.00
4361.00 4362.00
4024.00 4025.00
9820.00 9832.00
4031.00 4033.00
4037.02 4038.00
4043.00 4044.00
4049.00 4050.00
4054.02 4055.00
4060.00 4061.00

Ref # 2010CT Project
Dealer# 72509




_County: 06013 -CONTRACOSTA . CALIFORNI

Exhibit A
To
Notice of Primary Market Area

Dealer Name and Code: Infiniti of Oakland 72509
Geog. Ref.: SFR_2010CT

This Exhibit A is incorporated by reference in and is a part of the Notice of Primary Market Area
issued to the above named Dealer effective  5/16/2012

3521.02 . 3522.01" 3522.02 . 353001 3530.02 3540.01 3540.02
3591.02 '3591.03.  3601.01 ~  3601.02  3602.00 ° . 3610.00 - 3620.00
~3630.00. 364002 .3650.02- ~ 3650.03 = 3660.01 - 3660.02 . 3671.00
| 13672.00 ‘368001 . 3680.02 3690.01 ©.3690.02 - 3700.00 371000 -
3720.000 © 373000 3740.00 . 3750.00 376000 377000 3780.00 |
~3790.00° . 380000 - . 3810.00° - 3820.00 ©3830.00 ©  3840:00 .~ . 3851.00 %
3852.00 ° | .'3860.00 . :3870.00 3880.00 3891.00 © © 389200 3901.00

. 3902.00 . 3910.00 j j 3920. oo' .t 3922.00

FRANCISGO  GALIFORNI

Total Tracts for this PMA: 264

= This Exhibit shows the 2010 Census; Tracts that compose the Dealer's Primary Market Area. Each. fuIl or partial -

~.County and the individual 201 O Census Tracts within those full or partial Counties that are included in the

]

‘Dealer's assigned market are included for reference. Data on the Dealer's market is collected by Nissan based -
© of this geography including the related levels of geography as required for full data collection.

_The PMA (Primary Market Area) Map is attached for reference and shows by the area in the yellow tone the
Dealer's assigned market as described by 2010 Census Tracts.

Source: Urban Science Ref # 2010CT Project
Printed 05/03/2012 Page 2 of 2 Dealer# 72509
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The following Standard Provisions have by reference been
incorporated in and made a part of the Infiniti Dealer Sales and Service
Agreement which they accompany and which has been executed on
behalf of Seller and Dealer.

Section 1. Definitions

Seller and Desler agree that the following terms, as used in this
Agreement, shall be defined exclusively as set forth below,

A. "Authorized Infiniti Dealer{s)” shall mean dealers located in
the Territoy that are authorized by Seller to conduct Dealership
Operations in connection with the sale of Infiniti Products, pursuant
to a duly executed Infiniti Dealer Sales and Service Agreement,

B. “Infiniti Vehiclels}" shall mean the new passenger vehicles
specified in the current Produet Addendum. .

C. “Genuine Parts and Accessories” shall mean such parts,
accessories and other produsts for Infiniti Vehicles as are from time
to time offered for sale by Seller lo Authorized Infiniti Dealers for resale
under this Agreement,

D. “Infiniti Product(s)” shal) mean Infiniti Vehicles, Genuine Parts
and Accessories, and such other products sold by Sefler to Dealer and
designated by Seller as an Infiniti Product.

E. "Competitive Vehicles" shall mean those new vehicles which
are considered by Seller to be directly competitive with respective nfiniti
Vehicles, Seller shall advise Dealer in writing of the lines and models
of vehicles which comprise Competitive Vehicles hereunder from time
fo time.

E “Industry Vehicles” shall mean all new vehicles of all
manufacturers which are sold and distributed within the United States,
tothe extent data relating to registration thereof are reasonably available,

G. "Dealership Location” shall mean the place orplaces of business

of Dealer established and deseribed in accordance with Section 2 of
this Agreemnent,

H. “Dealership Facilities” shall mean the land areas at the
Dealership Location and the buildings and improvements erected thereon
provided by Dealer in accordance with Section 2 of this Agreement.

. “Dealership Facilities Addendum” shall mean the addendum
" executed by Seller and Dealer purs'uant_to Section 2 of this Agreement.

J. "Dealership Operaticns” shall mean all dealer functions
contemplated by this Agreement including, without fimitation, sale and
servicing of Infiniti Products, use and display of Infiniti Marks and Infiniti
Products, rental and [easing of Infiniti Vehicles, sale of used vehicles,
body shop work, financing or insurance services and any other activities

" undertaken by Dealer in connection with Infiniti Products whether
conducted directly o indirectly by Dealer,
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K. “Primary Market Area" shall mean the geographic area which
is designated from time to timg as the area of Dealer’s sales and service
responsibility Tor Infiniti Products in a Notice of Primsry Market Area
issued by Seller to Dealer. Seller reserves the right, in its reasonable
discrelion, ta issue new, superseding "Nofices of Primary Market Area"
to Dealer from time to time, Such geagraphic area may at any time
be applicable to Dealer and to other Authorized Infiniti Dealers,

-L. “Principal Owner{s}" shall mean the person(s) named as
Principal Ownerfs) in the Final Adicle of this Agreement upon whose
personal qualifications, expertise, reputation, integrity, experience, ability
and representatians concerning the management and operation of Dealer,
Seller has relied in entering into this Agreement,

M. "Other Owner(s)" shall mean the person(s) named as Other
Owner(s) in the Final Article of this Agreement who will not be involved
in the operation or management of Dealer. -

N, “Executive Manager"shall mean the person named as Executive
Manager in the Final Article of this Agreement upon whose personal
qualifications, expertise, repulation, integrity, experience, ability and
representations that he or she shall devote his or her full-time efforts
to and have full managerial authority and responsibility for the day-to-
day management and performance of Dealer, Seller has refied in entering
into this Agreement,

0. “Suceessor Addendum” shall mean the Successor Addendum,
if any, executed by Seler and Dealer pursuant to Section 13 of this
Agreement,

P “Guides” or "Standards” shall mean such reasonable criteria
as may be established by Seller for Authorized Infiniti Dealers from
time to time under its stendard procedures with respect to Dealership
Operations including, without limitation, such matters as dealership
facilities, tools, equipmen, financing, capitalization, inventories, systems
operations and personnel. The execution of this Agresment or of any
addenda hereto {including without limitation any Dealership Facilities
Addendum} shall not, however, be construed as evidence of Dealer's
fulfillment of or compliance with said Guides or Standards or of Dealer's
fulfilment of ts responsibilities under this Agresment.

Q. “Warranty Manual" shall mean the publication or publications
of Seller, as the same may from time to time be amended, revised
or supplemented, which set forth Seller's policies and procedures

concerning the administration of Seller's warranties and refated matters,

R “Infiniti Mark(s)" shall mean those trademarks, semvice marks,
names, logos and designs that Seller may, from time to time, tse of
avthorize for use by Dealer in connection with Infiniti Products or
Dealership Operations including, without limitation, the name “Infiniti",

S. “Seller's Manuals or Instructions” shall mean those bulletins,

" manuals, programs of instructions issued by. Seller to all Authorized




Infiniti dealers advising them of Seller's policies or procedures under )

this Agreement including, without limitation, the Parts and Accessories

Policy and Procedure Manual, the Infiniti Dealer Accounting System -

Manual, the Facilities Standards Manual, the [dentity Standards Manual,
the Human Assel Management Manual, and the Environmental Properties

‘Manual.

T. "Territory” shall mean the geographic area in which Seller has
been authorized to distribule Infiniti Products.

U. “Product Addendum” shall mean the Product Addendum issued
by Seller to Dealer which specifies those Infiniti Vehicles which shail
be offered for sale by Seller to Dealer for resale. Seller reseves the
right, in its sole discretion, to issue new, superseding Product Addenda
to Dealer from time 1o time. ’

V. “Dealership Identification Addendum” shall mesn the
Dealership Identification Addendum executed by Sefler and Desler
pursuant to Section 5.E of this Agreement.

W, “Dealer Operating Requirements Addendum” shall mean ihe
Dealer Operating Raquirements Addendum executed by Seller and Dealer
pursuant to Sections 5., 5.0 and 5. of this Agreement.

Section 2, Dealership location and Dealership Facilities
A. Locationand Facilities,

Doaler shall provide, at the Dealership Location approved by Seller
in accordance with Section 2.8 hereof, Dealesship Facilities that (i) will
enable Dealer to effectively perform its responsibilities under this
Agreement; {ii are satisfactory in space, appearance, layout, equipment,
signage; and [ifi} are otherwise substantially In accordance with the
Buides and Standards therefor established by Seller and the Facilities
Standards Manual, as the same may be issued to Dealer from time to
time. Dealer shafl conduct its Dealership Operations only from the
Deatership Location specified in the Dealesship Facilities Addendum. If
the Dealership Location is comprised of more than one place of business,
Dealer shail use each such place of business only for the purposes
specified therefor in the current Dealership Facilities Addendum.

B. Dealership Facifities Addendum.

Dealer and Seller will execute a Dealership Facilities Addendum
which will include a deseription of the Dealership Localion and the
Dealership Facilities, the approved use for each such place of business
and facility, and the cusrent Guides therefor,

. Changes and Additions,

Dealer shall not move, relocate, or change the usage of the
Dealership Localion or any of the Dealership Facilities, or substantially
madify any of the Dealership Facilities, nor shafl Dealer or any person
named in the Final Arlicle of this Agreement directly or indirectly estabfish
or operate any other locations or facilities for the sale or sewvicing
af Infiniti Products or for the conduct of any other of the Dealership

Oparations contemplated by this Agreement, without the prior written

consent of Seller. Any changes in the Dealership Location or the
Dealership Facilities that may be agreed o by Seller and Dealer shall

2

e’

be refiected in 8 new, superseding Dealeréhip Facilities Addendum
executed by Seller and Dealer.

. Dealer acknowledges that the addition and maintenance of another
{ine of vehicles or another automoblle dealership operating simulteneously
with its Infiniti Dealership Operations at the Dealership Location could
adversely affect Dealer’s sales and service performance with respect
to Infiniti Products. Accordingly, Dealer agrees to notify Seller in wiiting
at least sixly {60) days before Dealer enters into any agreement or
letter of intent with respect to the addition of a new line or lines of
vehicles to operate from the Dealership Facilities.

D. Development of Markst Studies,

Seller may, from time to time and in its sole discretion, conduet
studies of various geographic areas to evaluate market conditions. Such
market studies shall, where appropriate, take into account such factors
as geographical characteristics, consumer shopping patterns, existence
of other automobile retail outlets, sales opportunities and service
tequirements of the geographic area in which Dealer’s Primary Market

Area is located, trends in marketing conditions, curent and prospective

trends in population, income, occupation, and such other demographic
characteristics as may be determined by Seller to be relevant to its
study. Such studies will make recommendations conceming the market,
the Dealership Facilities, and-the Dealership Location, Prior to conducting
a study which includes the geographic area in which Dealer’s Primary
Market Area s located, Seller will notify Dealer of its intention to conduct
such a study, Dealer will be given the opportunity to present to Seller
such information pertaining to such study as Dealer believes may be
relevent, Seller will consider all relevant information timely provided
by Dealer before concluding its study.

£ Evaluation of Dealership Facilities and Location.

Seller will periodically evaluate Dealer’s performance of its
responsibilities under this Section 2. In making such evaluations, Seller
will give consideration to; the actual land and bullding space provided
by Dealer for the performance of its responsibilities dnder this Agreement;
the current Guides and Standards established by Seller for the Dealership
Facilities; the appearance, condition and layout of the Dealership Facililies;
the location of the Dealership Facilities relative to the sales opportunities
and service requitements of the Primary Market Area; and such other
factors, if any, as may directly relate to Dealer’s performance of its
responsibilities under this Section 2. Evaluations prepared pursuant to

this Section ZE will be discussed with and provided to Dealer, and

Dealer shall have an opportunity to comment, in writing, on such
evaluations, and Seller will consider Dealer's comments, Dealer shall
promptly take such-action as may be required to correct-any deficiencies
in Dealer's performance of its responsibilities under this Section 2,

Sestion3. Vehicle Sales Responsihilities of Dealer.
A. General Sales Obligations of Dealer

Dealer shall actively and effectively promote through its own
advertising and sales promotion activities the sale at relail land if Dealer
elects, the leasing and rental) of Infiniti Vehicles t customers located
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within Dealer’s Primary Markel Area. Dealer’s Primary Market Area
is a geographic area which Seller uses as a tool 10 evaluate Dealer's
performance of its sales obligations hereunder, Dealer agrees; that it
has o exclusive right or inlesest in any Such geographic area which
Seller may designate; that Seller iray add, relocate or replace dealers
in Dealer's Primary Market Area; and that Seller may, in its reasonable
discretion, thange Dealer's Pimary Market Area from lime to lime.

B. Sales of Infiniti Vehicles.

Dealer's performance of its sales responsibility for Infiniti Vehicles
will be evaluated by Seller on the basis of such reasonable criteria
as Seller may develop from time to time, including for example:

{1) Achievement of reasonable sales objectives which may be
established from time to time by Sefler for Dealer as standards for
performance;

{2) Dealer's sales of Infinili Vehicles in Dealer’s Primary Market
Area andfor the metropolitan ares in which Dealer is located, as
applicable, or Dealer’s sales as a percentage of:

{i} registrations of Infiniti Vehicles;
{ii] registrations of Competitive Vehicles;
_ i} registrations of Industry Vehicles;

{3) A comparison of Dealer’s sales and/or registrations o sales
and/or registrations of all other Authorized Infiniti Oealers combined
in Seller’s Sales Region and District in which Dealer is located and;
where Section 3.C applies, for all other Authorized Infiniti Dealers
combined in the metropolitan area in which Dealer is located; and

{4) A comparison of sales and/or registrations achieved by Dealer
to the sales or registrations of Dealer's competitors.

{5) Dealer’s performance in building and maintaining consumer

confidence in Dealer and in Infiniti Products as compared with -

performance Jevels achieved by other Authorized Infiniti Dealers in Seller’s
Region or District in which Dealer is located as measured by surveys
or indices of consumer satisfaction or such other means as may_be
deemed appropriate by Sefler

Seller shall advise Dealer in wiiting of the criteria used by Seller

to evaluate Dealers' sales performance hereunder from time to time,

The sales and registration data refémred to in this Section 3 shall be
those wutilized in Seller's records-or in reports furnished to Saller by

independent sourees selected by it and generally available for such .

purpose in the automotive industry, If such reports of registration and/or
sales are not generally available, Sellermay rely on such other registration
and/or sales data as can be reasonably obtained by Seller.

“C. Meiropolitan Markets.

if Dealer is located in a metiopolitan or other marketing area
where there are located one or more Authorized Infiniti Dealers other
than Dealer, the combined sales performance of all Infiniti Dealers in
such metropolitan or other markefing area may be evaluated as indicated
in Sections 3.8.2 and 3.8.3 shove, and Dealer’s sales performance may
also be evaluated on the basis of the proportion of sales and potential

14-48-D-2/4

sales of Infiniti Vehicles in the mé[mpolitan or other marketing aréa
inwhich Dealer is located for which Dealer fairly may be held responsible.

D. Additional Factors for Consideration,

In evaluating Dealer’s sales performance, Seller will take into
account such reasonable criteria as Seller may determine from time
10 ime, including, for example, the following: the Dealarship Location;
the general shopping habits of the public in such markel area; the
availability of Infiniti Vehicles to Dealer and to other Authorized Infiniti
Dealers; any special local marketing tonditions that would affect Dealer's
sales performance differently from the sales performance of ether
Avthorized Infiniti Dealers; the recent and long term trends in Dealer's

- sales performance; the manner in which Dealer has conducted its sales

dperations fincfuding advertising, sales promotion, and treatment of
customers) and the other factors, if any, directly affecting Dealer's
sales opportunities and performance.

E. Used Motor Vehicle Sales.

Dealer shall engage in used motor vehicle operations as and
to the extent reasonably required for Dealer to effectively perform its
responsibilities for the sale of Infiniti Vehicles. Subject to requirements
and guidelines established by Seller, Dealer shall be entitled to identify
such used mator vehicle operations asa part of its Dealership Operations

and to apply the Infiniti Marks relating 1o used motor vehicle operations.

F Evaluation of Dealer's Sales Performance,

Seller will periodically evalvate Dealer's performance of its

responsibilities under this Section 3, Evaluations prepared pursuant to

this Section 3F will be discussed with and provided to Dealer. Dealer
shall have an opportunity to comment, in writing, on such evaluations
and Seller will respond in wiiting to such- written comment received
from Dealer. Dealer shall promptly take such action as may be required
to correct any deficiencies in Dealer’s performance of its responsibilities
under this Section 3.

Section 4. Responsibilities of Dealer With Respect te
Service and Parls

A. General Service Obligations of Dealer.

Dealer understands and acknowledges that future seles of Infiniti
Products depend, in part, ugon the satisfaction of Dealer’s customers
with it servicing of such Products. Dealer further recognizes that Seller
has entered into this Agreement in reliance upon Dealer's representations
concerning its ability and commilment 1o fair dealing and professional
senvicing. Accardingly, Dealer shall develop and maintaina quality sevice
organization and shall render at the Dealership Facilities prompt, efficient
and courteous service to owners and users of Infiniti Products, regardless
of the odgin of purchase, including, withoul fimitalion, the specific
obligations described in Section 48, In this regard, Dealer shall take all
reasonable steps to insure that: the service neads of its tustomer’s Infiniti
Vehicles are accurately diagnosed; Dealer's customers are advised of
such needs and that each customer's consent is obtained prior to initiation

. of any repairs; necessary repairs and mainienance are professionally

performed; and Dealer's cuslamers are treated courteously and fairly,



B. Specific Service Obligations of Dealer.
{1} Pre-Defivery Inspections and Service.

Dealer shall perform pre-delivery inspections and service on
gach Infiniti Vehicle prior to sale and delivery thereof by Dealer, In
arcordance with the Standards and procedures relating thereto set forth
in the applicable pre-delivery inspection schedules fumished by Seller
to Desler from time to time, The completion of such inspection and
seivice shall be verified by Dealer in a form or manner approved by
Sefer for this purpose. Dealer shall retain the original or 2 legible copy
of each such form in its records, ransmit such data to Seller as requested
by Seller from time to time, and fumnish a copy of such form 1o the
purchaser.

(2} Warranty Repairs and Goodwill Adjusiments.
Dealer shall promplly, courteously and efficiently perform:

{i) warranty repairs on each Infiniti Product which qualifies for such -

repairs under the provisions of any wamranty furnished therewith by
Seller or the manufacturer of the Infiniti Product; and {ii) such other
inspections, repairs or corrections on Infiniti Products as may be approved
orauthorized by Seller to be made at Seller’s expense (hereinafter referred
to as "goodwill adjusiments”). Oealer shall perform such repairs and
service on each such Infiniti Product as and when required and requested
by the owner or user {or in the case of goodwill adjustments when
requested by Seller), without regard to its origin of purchase and in
. accordance with the provisions relating thereto set forth in the Warranty
Manual or in Seller's Manuals or Instructions issued to Dealer from
time to time. In performing such repairs and service on Infiniti Products
for which Seller has agreed to reimburse Dealer, Dealer shall use Benuine
Parts and Accessories unless Dealer raceives prior authorization from
Seller to use non-genuine parts or accessories, Dealer will provide to
each owner or user of an Infiniti Product upon which any such repairs
or service are performed a copy of the repair erder reflecting all sewvices
performed.

{3} Cempaign Inspecﬁons and Corrections.

Dealer shall promptly, courteously and efficiently perform such
campaign inspections and/or comections for owners and users of Infiniti
Products, regardless of their origin of purchase, as are: (i} described
in owner notifications and recall campaigns conducted by Seller in
furtherance of any federal or state law, regufation, rule or order; or
< {ii) requested by Seller on Infiniti Products that qualify for such inspections
and/or corrections, Once Dealer has been notified that a recall or service
campaign affects a particular class or type of Infiniti Produet, Dealer
shall perform such campaign inspections and/or corrections on all affected
Infiniti Products then in or which thereafter come into Dealer’s inventory
or which are delivered to Dealer for repair or service. Dealer shall inguire,
through the Infinitinet system or otherwise, with respect to each such
Infiniti Product to determine whether all applicable campaign inspections
andfor corrections have been performed on such Infiniti Product and,
if they have not been performed, Dealer shall parform them. .

Dealer shall advise Seller as and when such campaign
inspeetions and/or corrections are performed, in accordance with.Seller’s
Manuals or Instructions relating thereto and in accordance with the
provisions refating thereto set forth in the Warranty Manual, To enable
Dealer to perform required corrections as promptly as practicable, parts
and/or other malerials required for each such campaign may be shipped
in quantity and billed o Dealer. Dealer shall accepl and retain such
parts and/or other materials for use in such campaign. Upon completion
of the campaign program, Dealer shall have the right to return excess
parts shipped by Seller to Dealer for such campaign, .but only 1o the

* extent that Dealer has not-ordered and received additional parts from

Seller. Such a return of parts shall be apart from any other parts retum
policies or programs which may be instituted by Seller. In performing
such campaign corrections for which Seller has agreed to reimbirse
Dealer for parts and materials used in making such corrections, Dealer
shall use Genuine Parts and Accessories unless Dealer raceives prior
authorization from Seller to use” non-genuine parts and accessories.

{4) Maintenance and Repair Service.

Dealer shall promptly, courteously and efficiently maintain
and repair Infiniti Products as and when required and requested by
the owner of user thereof, without regard to their origin of purchase.
Dealer shall provide all owners and users for whom Dealer provides
maintenance and repair service itemized invoices reflecting alf the services
performed. In connection with its sale or offering for sale of any
maintenance semvices recommended -by Séller for ihe mainlenance of
an Infiniti Product, Dealer shall advise each customer requesting such
recommended maintenance service of: {ij a description of the items
Included in maintenance recommended by Seller and Dealer's retalf price
therefor; and {if} the price and description of such additional maintenance
or repair belng sold or recommended by Oealer which are in addition
to .that recommended by Seller in published owner's manuals.

{5) Payrﬁents by Seller to Desler,

For pre-delivery inspections and sewvice; warranty repairs,

. goodwill adjusiments, and campaign inspections and corrections

performed by Dealer in accordance with this Section 4.8, Seller shall
fairly and adequately reimburse Dealer for the parts and/or other materials
{or shall provide Dealer with the parts and/or other materials) and the
labor required and used in connection therewith in accordance with
the provisions relating thereto set forth in the Wanranty Manual. Dealer
understands and acknowledges that such repairs are provided for the
benefit of owners and users of Infiniti Products, and Dealer shall not
impose any charge on such owners or users for parts, materials, or
tabor for which Dealer has received or will recelve compensation from
Seller hereunder,

Dealer shall comply with the disposition instructions contained
in the Warranty Manval with respect to any Genuine Parts or Accessories
acquired by Dealer as & result of its performance of warcanty repairs,
goodwill adjustments and campaign adjustments and/or corrections.

4480281




C. Service Operations of Dealer.
(1) Compliance with Laws,

In performing the maintenance and service obligations
specified in Section 4., Dealer shall comply with afl applicable provisions
of federal, state and local faws, ordinancss, rules, requlations and orders
affecting Infiniti Products, including but not limited to faws relating. lo
salety, emissions control, noise control and customer service, Seller shall
provide to Dealer, and Dealer shall provide to Seller, such information

and assistance as may be reasonably requested by the olher in connection,

with the performance of obligations of the parties under such laws,
ordinances, rules, regulations and orders.

If applicable law requires the installation or supply of
equipment not installed or supplied as standard equipment by Seller or
1he manufacturer of an Infiniti Vehicle, Dealer shall, prior to its sale of
the Infiniti Vehitles on or for which such equipment is required, install
or supply such equipment at ifts own expense and in conformance with
such Standards as may he adopted by Seller. Dealer shall comply with
all applicable laws pertaining fo the instalfation or supply of such
equipment, including without limitation, the reporting thereof,

{2) Tools and Equipment,

Dealer shall provide for use in its service operations such
service equipment and special tools, comparable to the type and qualily
recommended by Seller from time to time, as are necessary to meet
Desler's sevice responsibifities hereunder and as are substantially in
accordance with Seller's Guides, In addition, Dealer, shall obtain and
maintain for use in fts senice operations all tools which are essential
to the proper service, repair and maintenance of Infiniti Vehicles and
are identified by Seller as essential toals, Seller shall ship such essential
tools to Dealer as required due to new model and component
introductions and Dealer shall pay Saller therefor as invaiced. If Dealer
Is in possession of 3 tool equivalent 1o any essential tool shipped by
Seller, Dealer may so notify Seller and Selfer will exempt Dealer from
purchasing such essential 1ol from Seller upon Seller’s determination
thet Dealer's tool will satisfy the need for the specific repair procedure
or procedures for which the essential too! is intended. Dsaler shall
malnlaln altsuch equipment and tools in good repair and proper calibration
50 as to enable Dealer to meet 1ls service responsibilities under this
. Section 4,

{3) Owner Relations.

In providing sewice on Infiniti Products, Dealer shall make
every effort to build and maintain good relations between Dealer and
owners and users of Infiniti Products. Dealer shall promptly investigate
and handle all matters brought to its attention by Seller, owners or
users of Infiniti Products, or any public or private agency, relating to
the sale or senvicing of Infiniti Products, so as to develop and maintain
owner and user confidence in Dealer, Seller and Infiniti Products.

Dealer shall promplly report to Seller the details of each inquiry

or complaint received by Dealer relating 1q any Infiniti Product which-

Dealer cannot handle promplly and satisfactorily. Dealer will take such
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other steps with respenl to such cuslamar complaints as Selle may
reasonably require. Dealer will do nothing to affect adversely. Seller's
fights or obligations under applicable faws, rules and/or regufations,
Furthermore, Dealer shall participate in and cooperate with such dispute
resolution procedures as Seller may designate from time to time and
such other procedures as may be required by law.

Seller will promptly investigale all matters’brought o its
attention by Dealer, owners or users of Infiniti Products, or any public
or private agenty, relating lo the design, manufacture or safe by Seller
of Infiniti Products, and Seller will take such action as it mey deem
necessary of appropriate so as to develop and maintain owner confidence
in Seller, Oealer and Infiniti Products.

D. Parts Operations of Dealer,
{1} Parts Sales Responsibility of Gealer.

Dealer shall actively-and effectively promote through its own
advertising and sales promation activities the sale of Genuine Parts and
Accessories to sepvice, wholesale, retail and other customers within
Dealer's Primary Market Area.

{2) Inventorfes of Parts and Accessories.

Dealer shall maintain at all times a stock of parls and
accessories which is adequale to mest ils service and wholesale and
retail parts sales responsibilities under this Section 4, Dealer shall also
maintain, subject to the ability of Seller to supply the products ordered
by Dealer, a stock of Genuine Parts and Accessories of an assortinent
and in quantities adequate to meet customer demand and for Warranty
repairs, goodwill adjustments and campaign corrections made pussuant
to this Section 4,

E. Evaluation of Dealer's Service and Parts Performance.

Dealer's performance of its service and parts responsibilities will
be evaluated by Seller on the hasis of such reasonable criteria ag Sellar

.may develop from time to time, including for example:

{1} Dealers performance in building and maintaining consumer
confidence in Dealer and in Infiniti Products as measured by surveys or
indices of consumer satisfaction as compared with performance levels
achieved by other Authorized Infiniti Dealers in Seller's Region or District
in which. Dealer s located or such olher means as may he deemed
appropriate by Seller;

{2) Reasonable parts purchase or sales performance objectives
which may be established from time to time by Seller for Dealer;

3) Dealer’s advertising and promotion of its parts and service
operations;

{4) Dealer’s perfmmance of its serviee responsibilities and Dealer's
conduct of its service operations, including without limitation, the financial
sesults of its service operations, labor sales, warranty claims practices,

- training of service personnel, qualification, performance and ability of

service personngl, and inventory of special and essential tools and service
equipment, as compared with Seller's Guides therefor where such have
been eslablished and/or as compared with performance levels achieved




by other Authorized Infiniti Dealers in Seller's Region or District in which
Dealeris located;

{5} Dealer's performance of its parts sales responsibilities and
Dealer's conduct of its parts operations, including without limitation,
the financial results of its parls operations, training of parls personnel,
and inventory of parts, as compared with Seller's Guides therefor where

.such have been established and/or as compared with performance levels

achieved by other Authorized Infiniti Dealers in Seller's Region or District
inwhich Dealer is located; and

I6) Evaluation reports resulting from any audit or review of
Dealer’s sesvice or parts operations by Seller’s representatives.

Seller will periodically evalvate Dealer's performance of its
responsibilities under this' Section 4. Evaluations prepared pursuant to
this Section 4 will be discussed with and provided to Dealer, and Dealer-
shall have an opporiunily to comment, in writing, on such evaluations.
Dealer shall promplly 1ake such action as may be required lo correct

. any deficiencies in Dealer's performance of its responsibilities under

this Section 4,
Section 5. Other Seller and Dealer Responsihilities
A, Assistance Provided by Seller.
{1} Training Courses.

Seller will offer from time to time training courses for selected
Dealer personnel including; without limitation, sales, parts and service
training. o

(2)-Manuals.

Seller will make’ available to Dealer, for use by Dealer’s

+ personnel, Seller's Manuals or Instructions concering Dealer's Dealership

Operations and other sources of information and technical data as Seller
deems necessary to permit Dealer to perform its responsibilities under
this Agreement. Desler. shall keep such information and data current
and available for consultation by Desler’s employees.

{3} Field Personnel.

To further assist Dealer, Seller will provide to Dealer the
advice and counse} of its field personnel on matters relating to Dealership
Operations such as new vehitle sales, service, parts and aceessories.
Seller will also provide advice and counse! in areas such as technical
diagnosis, management, merchandising, personnel training, owner
relations, and facilities {including standard layout plans, facility planning
recommendations, and facility location and planning) used for Dealer’s
Dealership Operations,

B. Adveni§ingand Promation,
(1) Advertising Standards.

Both Seller and Dealer recopnize the need for maintaining
the highest standards of ethical advertising which is of a quality and
dignity consonant with the reputation and standing of Infiniti Products.
Accordingly, neither Seller nor Dealer shall knowingly publish or cause
lo be published any advertising relating to Infinili Producls that is not

]

. in compliénce withall applicable federal, state and local laws, ardinarces,

fules, requlations and orders or that is likely to mislead, confuse or
deceive the public or impair the goodwill of the manufacturer of the
Product, Seller or Dealer or the reputation of Infiniti Products or the
Infiniti Marks.

(2) Display by Dealer,

Dealer shall prominently state upon its stationery and other
printed matter that it is an Authorized Infiniti Dealer.

{3) Sales Promotion.

Seller will establish and maintain comprehensive advertising
programs to promote the sale of Infiniti Vehicles and will from time
to time offer adverlising, sales promolion and sales campaign materials
to Dealer. In addition, to effectively promote the sale of Infiniti Praducts
and the availability of service for Infiniti Vehicles, Dealer shall establish
and maintain its own advertising and sales promotion programs, including
but not limited to effective showroom displays, and Dealer will have
available in showroom ready condition at least one vehicle in éach model
line of Infiniti Vehicles for purposes of demonstration to potential
customars.

€. Customer Satistaction and Required Disclosures,”

Dealer is responsible for building and maintaining consumer
confidence in Dealer and in nfiniti Products throughout all aspacts of
the Dealership Operations. The Dealer Operating Requirements Addendum
and Sections 3 and 4 of this Agreement require Dealer to achieve
satisfactory levels of consumer satisfaction in all its Dealership Operations
and provide means for measuring Dealer's performance in tese areas.

Dealer further understands and acknowledges that it is of vital
importance to Seller that Infiniti Products are sold and serviced in a
mannet which promotes consumer satisfaction and which meet the

high quality standards associaied with Seller, the manufacturer of Infiniti

Products, the Infiniti Marks and Infiniti Products in general. Accordingly,
Dealer shall fully and accurately disclose to its customers all material
informatjon concerning the products and services sold by Dealer and
the terms of purchase and sale, including without limitation: the items

making up the purchase price; the source of products sold; and all,

warranties affecting products sold. Dealer shall not make any misleading
statements or misrepresentations concerming the products sold by Dealer,
the terms of sale, the warranties applicable to such products, the source
of the products, or the recommendations or approvals of Seller or the
manufacturer of Infiniti Products,

Nothing in this Agreement shall fimit or be construed to limit
the products or services which Dealer may sell to its customers. Seller
acknowledges thal Dealer is free to sefl whatever products or services
Dealer may choose in connection with its sale and servicing of Infiniti
Products, .subject to Dealer's obligations under Sections 3 and 4 of
this Agreement,

D. Dealer Personnel.

" Dealer shall organize and maintain, substantially in accordance
with Seller's Standards, 3 complete dealership organization that includes,
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without limitation, & sufficient number of qualified and trained sales
managers and sales people, 8 competent, (rained Service manager, 8
sufficient number of traingd service and customer relations personnel,
a competent, trained paris manager, 8 sufficient number of trained
parts personnel, and a sufficient number of qualified and trained
management and slaff 1o enable Dealer to fulfill its responsibilities under
this Agreement and in accordance with the Dealer Operating
Requirements Addendum. Dealer shall designate al least one member
of its stafl who shall be responsible for resolving consumer complaints
on behalf of Dealer. Dealer shall, without expense to Seller, have
members of Dealer's organizalion attend fraining courses offered by
Seller and Dealer shall cooperate with and parlicipale in such training
gourses as may from time fo time be offered by Seller. Dealer agrees
that its personnel will meet such educational, management and technical
training Standards as Seller may establish or approve. Seller may, from
ime 1o time, comment on or advise Dealer concerning the qualifications,
performance and ability of Dealer’s personnel es the same affect Desler's
performance of its obligations under this Agreement.

E. Signs.

Dealer shall, at its expense, display at its Dealership Location,
in such number and at such locations as Sefler may reasonably require
signs which are compatible with the design Standards established by
Seller and published in Seller's Manuals or Instructions from time to
time. Dealer's use and operation of signs displayed by Dealer at the
Dealership Location and Dealer's display of any Infiniti Mark shall be

subject to Seller's approval and shall be in accordance with the teims -

and conditions of Section 5.\ and the Dealership Identification Addendum,
F. Rours of Operations.

Daler recognizes that the service and maintensnce needs of
the owners of Infiniti Products and Dealer's own responsibilities to actively
and effectively promote the sale of Infiniti Products can be met properly
only if Dealer keeps its Dealership Facilities open and conducts alf of
its Dealership Operations required by this Agreement during hours which
are reasonable and convenient for Dealer’s customers. Accordingly, Dealer
shall maintain its Dealership Facilities open for business and shall conduct
all Dealership Operations required under this Agreement during such
days end hours as automobile deslers’ sales and semvice facilities are
customarily and lawfully open in Dealer's Primary Market Area or in
the metropolitan area in which Dealer is located.

B. Capital and Financing._

Dealer recognizes that its ability to conduet ils Dealership
Operations successfully on a day-to-day basis and to effectively perform
its other obligations under this Agreement, including without limitation,
its obligations with respect to Dealership Facilities, new vehicle sales,
service and parts sales, depends to a great extent upon the adequate
capilalization of Dealer, including its maintaining sufficient net working
capital and net worth and employing the same in its Dealership
Operations. Dealer shall at all times maintain and employ such amount
and allocation of net working capital and net worth as are substantially
{n accordante with Seller's Guides therefor and which wilf enable Dealer
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to fulfill all of its responsibilities under this Agreement, Dealer shall
atall times during the term of this Agreement have flooring arrangements
{wholesale financing) satisfactory to Seller, in an amount substantially
in accordance with Seller's Guides therefor, with a financial institution
acceptable to Seller, and which will enable Dealer to fulfill its obligations
under this Agreement, ’

H. Dealer Systems,
_{1) Accounting System,

It is in the mutual interest of Seller and Dealer that al
Authorized Infiniti Dealers install and maintain uniform accounting
systems and practices, so that Seller ¢an develop Standards of opsrating
performance which will assist Dealer in obtaining satisfactory results
from its Dealership Operations and which will assist Seller in formulating
policies in the interests of Seller and afl Authorized Infiniti Dealers.
Accordingly, Dealer shall install and maintain an accounting system,
not exclusive of any other system, in accordance wilh Seflers Infiniti
Dealer Accounting System Manual, as the same may from time to lime
be amended, revised or supplemented.

{2) Infinitinet System,

Sellerhas developed the Infinitinet System, which is a business
processing and electronic data communication system designed to
facilltate accurate and prompt reporting of dealership operational and
financial data, submission of parts orders and warranty claims, parts
cataloging, dealership training systems and processing of information
with respec to the Dealership Bperations. Such data is vsed by Seller,
among other things, to develop composite opérating statistics which
are useful to Dealer and Seller in assessing Dealer’s progress in meeting

its obligations under this Agreement, to provide & basis for -

recommendations which Seller may make to Dealer from time to time
to assist Dealer in improving Oeslership Operations, to assist Seller

. indeveloping Standards of operating performance which will assist Dealer

in obtaining satisfactory results from its Dealership Operations, lo assist
Seller in formulating policies in the interest of Seller and ali Authorized
Infiniti Dealers, and to provide sales reporting information relied upon
by Seller in providing Infiniti Vehicles to Dealer. Accordingly, Dealer
shalf install and maintain the Infinitinet System as configured by Seller

"from tim to time.

| Records and Reporis.

{1} Financial Statements.

Dealer shall furnish to Seller, on or before the tenth [10th)
day of each manth, in a manner accepiatle (o Seller, complete and
accurste financial and operaling Statements which fairy present, in
accordance Wwith generally accepted accounting principles, Dealers
financial condition as of the end of the preceding month and the results
of Dealer's Dealership Operations for the preceding month and for that
portion of Dealer's fiscal year then ended. Dealer shall also furnish for
such periods reports of Dealer's sales and inventory of Infiniti Products,
Dealer shall also promptly furnish to Seller a copy of any adjusted annual
financial or operating statement prepared by or for Dealer.




{2} Sales Records and Reports.

Dealer shall prepare and retain for a minimum of wo (2)

-years, complete and up to date records covering its sales of Infiniti
Products. To assist Seller in evaluating, among other things, cument
markel trends, 1o provide information for use in the adjustment of

production and distribution schedules, to provide information used by

Seller in providing Infiniti Vehicles to Dealer, and to provide Seller with
accurate racords of the ownership of Infiniti Vehicles for various purposes
including warranty records and ownership notification, Dealer shall
accurately submit to Seller such information with respect to Dealer's
sales of Infiniti Products as Seller may reasonably require as and in
the form or manner specified by Seller, at or as soon a3 possible after
the close of each business day on which such Infiniti Products are sold
by Dealer. If Dealer becomes aware that any information submitted
by Dealer to Seller hereunder is or has become inaccurate, Dealer will
immediately take alf steps necessary to advise Seller of and to comect
such inaccuracy. Should Sefter determine or discover that any report
submitied hereunder by Dealer is or has become inaccurale, Seller may
take any steps it deems necessary or appropriste fo correct such
inaccuracy and to adjust its records, calculations or procedures with
respect to Dealer's reported sales ta correct the effect of such inaccuracy
or to prevent additional inaccurate reports from being made.

(3) Service Recqrds.

Dealer shall prepare and retain for a minimum of two {2}
years, in accordance with the procedures specified in the Warranty
Manual: records in support of applications for payment for pre-delivery
inspection and service, warranly repairs and“goodwill adjustments, and
campaign inspections and corrections performed by Dealer; claims for
parts compensation; and applications for discounts, allowances, refunds
or eredits.

{4} Business Plan.

Dealer shall develop and submit annually a business plan
" pursuant to the Dealer Operating Requirements Addendum.

(5) Other Reporis.

Dealer shall fumish to Sefter such other records or reports
conceming its Dealership Operations as Seller may reasonably require
from time to time,

J. Right of Inspection.

Seller shall have the right, at all reasonable times during regular
business hours, to inspect the Dealership Facilities and to examine,
audit and make and take copiss of all records, accounts and supporting
data relating to the sale, sales reporting, service and repair, of Infiniti
Products by Dealer. Whenever possible, Seller shall attempt Lo provide
Dealer with advance notice of an audit or examination of Dealer’s
operations.

K. Confidentiafity.
Seller will not furnish to any third party financial statements
or other confidential data, excluding sales records or reports, submitted
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by Dealer lo Seller, except as an unidentified part of a composile or
coded report, unless distlosure is authorized by Dealer or is required
by law, or unless such information is pertinent to judicial or governmental

-administrative proceedings.

L. Use of Infiniti Marks.

Seller grants Dealer the non-exclusive right to’ identify itself as

an Authorized Infiniti Dealer and to display at the Dealership Location
and use, in connection with the sale and service of Infiniti Products,
the Infiniti Marks. The Infiniti Marks may not be used as part of Dealer's
name or trade name without Seller’s written consent. No entity owned
by or affiliated- with Dealer or any of ils owners may use any Infiniti
Mark without Seller’s prior writlen consent. Dealer shall not make any
use of any Infiniti Mark which is inconsistent with Seller’s policies
conceming trademark use. Dealer may not, gither directly or indirectly,
display any Infiniti Marks al any location or facility other than those
identified in the Dealership Facilities Addendum to this Agreement,
without the prior written consent of Seller. Except as authorized herein,
Dealer shafl not make use of any Infiniti Mark, and Dealer shall neither
have nor claim any rights in respect of any Infiniti Mark, Dealer shalf
comply with any of Seller's Manuals or Instruetions regarding the use
of Infiniti Marks as may be issued to Dealer from time to fime. Dealer
shall promptly change or discantinue its use of any Infiniti Marks upon
Seller's request. Any authorization granted may be withdrawn by Seller
at any time and, in any event, shall cease immediately upon the effective
date of termination of this Agreement,

If Selfer institutes litigation to effect or enforce compliance with
this Section 5., the prevailing party in such Jitigation shall be entitled
to reimbursement for its costs and expenses In such litigation, including
reasonable atiomey’s faes.

Section 6, Purchase and Delivery
A. Dealer Purchases.
{1} Infiniti Vehicles.

From time to time Seller will advise Dealer of the number

and mode! lines of Infiniti Vehicles which Seller has available for sale
to Dealer, and subject to this Section 6, Dealer shall have the right
to purchase such Infiniti Vehicles. Seller will distribute Infiniti Vehicles
to Autharized Infiniti Dealers in accordance with Seller's wiitien
distiibution policies and procedures as the same may be in effect from
time to time, Seller will provide to Dealer a written explanation of
the method used by Seller to distribute Infiniti Vehicles to Authorized

Infiniti Dealers, Dealer recognizes that there are numerous factors which .

affect the availability of Infiniti Vehicles to Seller and 1o Dealer including,
without limitation, production capacity, sales polential in Dealers and
other Primary Market Areas, varying consumer demand, weather and
transportation conditions, and state and federal government requirements.
Since such factors may affect individual deafers diffesently, Sefler reserves
to tself sole discietion to distribute Infiniti Vehicles in a fair and consistent
mannef, and its decisions in such matters shall be final,
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{2} Genuine Parts and Accessories.

Dealer shall submit to Seller firm orders for Genuine Perts
and Accessaries In such quantity and variety as are reasonably necessary
to fulfill Dealer's obligations under this Agreement. All orders shall be
submitied by Dealer in the manner specified by Selfer and in accordance
with Sellor's Paris and Accessories Policy and Procedure Manual, may

be aceepted in whole or in part by Seller, and shall be effective only -

upon acceptance thereof by Seller at its home office in California {but
without necessity of any notice of acceptance by Seller to Dealer).
Such orders shall not be cancelable by Dealer after acceptance
and shipment by Seller, excepl in accordance with Seclion 7 of thls
Agreement.

(3} Other Products and Services.

Dealer may submitto Seller firm orders for such other products
and services as may be offered for sale by Seller to Dealer from lime
to time in such quantity snd variety as are reasanably necessary to
fulfill Dealer's obligations under this Agreement. All orders shall be
submitted by Dealer in the manner specified by Selier and in accordance
with Seller’s procedures therefor, may be ‘accepted in whole or in part
by Seller, and shall be effective only upon acceptance thereof by Seller
at its home office in California {but without necessity of any notice
of acceptance by Seller to Dealer). Such orders shall not be cancelable
by Dealer after acceptance and.shipment by Seller, except in accordance
with Section 7 of this Agreement.

B. Delays in Delivery.

Selfer shall not be liable for failure or delay in delivery fo Dealer
of Infiniti Products which Seller has previously agreed to deliver to
Dealer where such failure or defay is due to cause or causes beyond
tha controt or without the fault or negligence of Seller,

C. Shipment of Infiniti Products.
{1) Infiniti Vehicles.

Selter will ship Infiniti Vehicles to Dealer by whatever mode
of transportation, by whatever route, and from whatever point Seller
may select. Dealer shall pay to Seller in connection with Infiniti Vehicles
delivered to Dealer the applicable destination cherges that are established
for Dealer by Sefler and thal are in effest at the time of shipment.
Dealer shall bear the risk of loss and damage to Infiniti Vehicles during

“transportation from the point of shipment, however, Seller will, if

requested by Dealer in such manner and within such time as Sefler
shall from time to time specify, prosecute claims for loss of or damage
o Infiniti Vehicles during said ‘lransportation against the responsible
carrier for and on behalf of Dealer.

[2) Genvine Parts and Accessories.

Seller will ship Genuing Parts and Accessories to Dealer
by whalever mode of ransportation, by whatever route, and from
whatever point Seller may select, Dealer shall bear ihe risk of
loss and damage to Genuine Parts and Accessories during transportation
from the point of shipment.
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D. Passage of Title.

Title 1o each Infiniti Product shall pass from Seller to Dealer,
or to the financial institution designated by Dealer, upon defivery of
said Product: to Dealer or 1o a carrier for transportation to Dealer,
whichever oceurs first.

E. Security Interest.
(1} Grant of Security Interest.

As security for the full payment of all sums from time to
time owed by Dealer to Seller under this Agreement, whether such
suins are now, or ferealter become due and owing, Dealer hereby
grants ta Seller a security interest in the following (collectively referred
to as “Collateral):

{i) All non-vehicle inventory of Deales, including without

fimitation, alt Genuine Parts and Accessories delivered by Seller to Dealer
heraunder on account {all such inventory hereinafter referred fo
collectively as “Inventory" and individually as “Iltem of Inventary”}; and

(ii} All proceeds from any of the foregeing; including without
limitation, insurance payable by reason of the loss, damage or destruction
of any ltem of Inventary; and all accounts and chattel paper of Dealer
arising from its sale, lease, or other disposition of Inventory now existing
or hereafter arising, and all liens, securilies, guarantees, remedies and
privileges pertaining thereto, togelher with all rights and liens of Dealer
relating thereto,

{2) Default in Payment.

Dealer shall be in default of this Section 6 if; (i) Dealer shall
fail to pay any amounts sacured hereby when due or fall to perform
any obligations under this Section 6 in a timely manner; {ii) there shall
occur any material adverse change in the financial condition of Dealer;
or {ifi) Dealer shall dissalve or become insolvent or bankrupt; and,
in any such case, Seller may declare all sums secured by this
Section 6.E immediately due and payable and Selter shall have all the
rights and remedies afforded to a secured party after default under
the Uniform Commercial Code or other applicable law in effect on the
date of this Agreement.

(3) Assembly of Collateral, Payment of Costs, Noticas,

Dealer shall, if requested by Seller upon the occurence of
any default under the foregoing Seclion 6,E.2 assemble the Collateral
and make il available to Seller at a place or places designated by Seller,

. Dealer also shalt pay all costs of Sefler, including without iimitation,

allormeys' fees incurred with respect to the enforcement of any of
Seller's rights under this Section 6.

{4) Recording, Further Assurances.

Dealer shall execute and deliver such financing statements

- and such other instruments or documents and take any other action

as Seller may. request in order to create or maintain the security interest

intended to be created by this Section 6. or to enable Seller 10 exercise

and enforce its rights hereunder. A carbon, photographic or other

- reproduction of this Agreement shall be sufficient as a financing statement
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and may be filed in lieu of a financing statement in any and all jurisdictions

which accept such reproductions,
{5) Records and Scheduies of Inventory.

Dealer shall keep accurate records itemizing and describing

the kind, type and quantity of Inventory and shall fumish to Selier
within five {5) days of receipt of Seller’s request therefor, wilth a current
schedule of iventory in form and substance satisfactory to Seller
{"Schedule of Inventory"}, which shall be true and accurate in all respacts,
A physical inventory shall be conducted no less than annually in
connection wilh preparation of year- end financial statements of Dealer
and, at Seller's request, a reporl of such invenlory shall be promptly
provided ta Seller. ’

F Charges For Storage and Diversions.

Dealer shall be raspansible for and shall pay all charges for
demurrage, storage and other expense accruing after shipment to Deafer
or to @ carrier for transportation to Dealer. If diversions of shipments
are made upon Dealer’s request or are made by Seller as a result of

 Dealer's failure or refusal to accept shipments made pursuant to Dealer's

arders, Dealer agiees to pay all additional charges and expenses incident -

to such diversions.
6. Changes in Infiniti Products.

Seller shall have the right in its sole discretion to discontinue
the supply, or make changes in the design or component materials,
of eny Infiniti Product at any tme. Seller shall be under no libility
10 Dealer on account of any such changes and shall not be required
as a result of any such changas to make any changes to Infiniti Products
previously puichased by Dealer. No change shall be considered & model
year change unless so specified by Seller. .

Section, Pricing
A. Infiniti Vehicles.

At any time prior to shipment {or defivery to a carrier for
transportation to Dealer) of any Infiniti Vehicle, Seller may, without
prior natice and without incurring any liability to Dealer or anyone else,
including any customer of Dealer, change at any time and from time
to time the price, discounl, allowance or, other terms of sale of any
Infiniti Vehicle offered for sale by Sefler. Except with respect to the
establishment of initial prices for 8 new modef year vehicle or for any
new mode! or body type, Seller will notify Dealer by mailgram or other
acceptable means of any such change in prite as soon s reasonably
practicable, and Dealer may, by notice to Selfer within ten {10} days
after such nolification, cancel any offer to purchase Infiniti Vehicles
affested by such change, provided that Seller has not notified Dealer
< of its acceptance of Dealer's offer on or prior 1o the date such notification
by Dealeris received by Seller.

B, Genuine Parts and Accessories,

“Seller may, without prior notice and without incurring any liability
to Dealer or anyane else, including any customer of Dealer, change
at any time and from time fo lime the price, discount, allowance or
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+ other lerms of sale of any Genvine Part or Accessory offered for sale

by Seller, 'and any such change in price, discount, allowance or other
terms of sale shall apply to all such Genvine Parts and Accessories
whether or not an order has been submitted by Dealer, but -not to

. Genvine Parts and Accessories for which Seller has accepted and

processed Dealer's order-prior to the effective date of such change.
Seller will notify Dealer of any suth change in price 85 soon as is
reasonably practicable. Dealer may, by notice to Sefler cancel any order
for Genuine Parts and Accessories affected by such change which was
placed before such notification was given, provided that such Genuine
Parts and Accessories have nol been shipped to Oesler or defivered
to & carrier for tansportation to Dealer on or prior to the date such
notification by Dealer is received by Seller.

C. Other Products and Services.

Seller may, without prior notice and without incurring any liability
1o Dealer or anyone else, including any customer of Dealer, change
at any time and from lime. to time the price, discount, atlowance or
other terms of sale of any product or service {other than Infiniti Vehicles
or Genuine Parts and Accessories, terms concerning which are provided
for separately herein) offered for sale by Selles, and any such change
in price, discount, allowance or other terms of sale shall apply to such
produst or service whether or not an order has been submitted by
Deater, but not 1o such products or services for which Seller has accepted
and processed Dealer's order prior o the effective date of such change.
Seller will notify Dealer of any such change in price as soon as is
reasonably practicable, Dealer may, by notice to Seller, cancel any order
for such product or service affected by such change-which was placed
before such notification was given, provided that such product or service
has not heen shipped or rendered to Dealer or delivered to a carrier
for transportation to Dealer on or prior to the date such notification
of canceliation by Dealer is receivad by Seller.

Section 8, Payment
A, Payment for Vehicles.

Payment by Dealer for Infiniti Vehicles must be made in °

accordance with the applicable prices, charges, discounts, allowances
and other terms of sale established by Seller either: (i) in accordance
with wholesale financing arrangements that. at the time of delivery
to Dealer or to a carier for transportation to Dealer of such -Infiniti
Vehicles, whichever shall first occur, are in effect belween Seller, Dealer

and a financing institution; or {ii} prior to delivery to Oealer or to a -

carrier for transportation to Dealer, whichever shall first eccur, by cash
or such other medium of payment as Seller may agree to accept,

B. Payment for Parts and Accessories,

Parts, equipment, accessories and other products and services
will normally be billed by Seller to Dealer on Seller's invoices, which
shall be due the tenth {10th) of the month following the month of
shipment- of such products and services; provided, however, Seller
reserves the right to place any ang all sales of such items on a C.0.D.
or cash in advance basis, without notice; provided further, however,
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that Seller will endeavor to provide Dealer with prior notice if in Seller’s
sole judgment such notice would be practicable.

C. Accounts Payable.
1) Right of Set Off,

In addition to any right of set off provided by law, all sums
due Dealer shall be considered net of indebtedness of Dealer to Sellér,
arid Seller may deduct any amounts due or to become due from Dealer
to Seller or any amounts held by Sefler from any sums or accounts
due from Sefler to Dealer.

{2) Liquidated Damages.
{i) Liquidated Damages for Delinquent Payments.

In the event that Dealer fails to pay Seller in full any
amounts owed by Dealer to Seller when due, Dealer shall pay Sefler
a delinquency charge of one percent (1%) per month of such amount

of amounts to compensate Seller for its costs-of carrying and collection;

provided, however, that Sefler agrees that it will not assess any
delinquency tharge on an overdue account which has a total outstanding
balance of less than $1,000.00, unless such account is more than
ninety {90) days overdue. Dealer and Sefler agree that such cherge
is to be assessed not as a penalty, but as liquidated damages under
California_ Civil Code § 1671{b) based an Seller's reasonable estimate
of the losses which will be suffered by Seller as 3 result of such definguent
payment of payments. The imposition of such definquency tharges shall
nat imply or constitute any agreement to forbear collection of a definquent
account,

{i) Liquidated Damages for Improper Payments to Dealer.

Seller may, from time to time, conduct audits or reviews
of Dealer's books and records pursuant to Section 5.J of this Agreement,
If any such audit or teview results in a determination by Sefler that
Dealer was or is not entitled 1o receive payment from Sefler, Seller
may debit Dealer's account in such amounts as Sefler shall deteimine
were impropely paid 1o Dealer. Such a determination may be based
on Dealers failure 1o comply with applicable rules or procedures or
on Dealer’s submission of false or inaccurate information to Seller. In
addjtion, Seller may assess and, If it does, Dealer will pay a delinguency
charge of one percent (1%} per month of such amount or amounts
improperly paid by Selier fo Dealer to compensate Seller for its costs
of suditing, Joss of funds and collection. Dealer and Sefler agree that

such charge s to be assessed not as a penalty, but as liquidated damages
" under Califomia Civil Code § 1671(b) based on Seller’s reasonable
estimate of the losses which will be suffered by Seller as a result of
such improper payment or payments. The imposition of such delinquency
charges shall not imply or constitute any agreement to forbear collection
ol a delinguent sccount,

0. Collection of Taxes by Dealer.

Dealer hereby represents and warrants that all Infiniti Products
purchased from Selfer are urchased for resale in the ardinary course
of Dealer's business. Dealer further represents and warrants that Dealer
has obtained all ficenses and complied with all ofher requirements to
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collect sales, use or other taxes incurred in any such resale transaction,
and that Dealer will furnish evidence thereof to Seller, at Seller’s request. -
1f Dealer purchases any Infinili Products other than for resals, or puts
any Infiniti Producls to a taxable vse, Dealer shall pay directly to the
appropriate taxing authority any sales, use or similar taxes incurred
as a result of such use or purchase, to file any tax returns required
in connection therewith, and 1o hold Sefler harmless from any elaims
of demands wilh respect thereto.

Section 9. Warranties

The only warranties that shall be applicable to Infiniti Products for
any components thereof} shall be such written warmanty or warranties
as may be furaished by Seller and as stated in the Warranty Manual
or Seller’s Parts and Accessories Policy and Procedure Manual, as the
same may be-revised from time fo time, Except for its express fimiled
liability under such written warranties, neither the manufacturer of Infiniti
Froducts nor Seller assumes, or authorizes any other person or parly,
including without limitation Dealer, to assume on their behalf any other
obfigation or liahility in connection with any Infiniti Product {or component
thereof], Any obfigations or liabilities assumed by Dealer which ate
in addition to Seller's written warranties shall be solely the responsibility
of Dealer. Dealer shall expressly incorporate in full and without
modification any warranty fumished by Seller with an Infiniti Vehicle
as 3 conspicuous part of each order form or other contract for the
sale of such Infiniti Vehicle by Dealer to any buyer. Dealer shall make
available to the buyer of each Tnfiniti Product prior to the purchase
of such Infiniti Product, copies of such applicable waranties as may
be fumished by Seller. Dealer shall also provide to the buyer of each
Infiniti Praduct, in full and without modification, any owner's manual,
warranly booklet or other owner information which Seller may provide
to Dealer for defivery with such Infiniti Product. Dealer agrees 1o ahide
by and implement in all other respects Seller’s warranty procedures
then in effect. '

Seelion 10. Indemnilication
A. Indemnification of Dealer,

Subject to Section 10.C, and upon Dealers written request, Seller
shall:

(1) Defend Desaler against any and all claims that during the tem
of this Agreement may arise, commence or be asserted against Dealer
in any action concerning or alleging:

{a) Bodily injury or property damage arising out of an
gccurrence caused solely by a manufacturing defect or alleged
manufacturing defect in an Infiniti Product supplied by Seller, except
for any manufacluring defect in tires, provided that the defect could
not have reasonably been discovered by Dealer during the pre-defivery
inspection of the product required by Section 4.8.1 of this Agreement;

(b} Bodily injury or properly damage arising out of an
occurrence caused solely by a defect or alleged defect in the design
of an Infiniti Product supplied by Seller, except for a defect or alleged
defect in the design of tires; and




{c) Any subslantial damage occurring 1o @ new Infiniti Product

and repaired by Seller from the time the product left the manufacturer’s-

assembly plant to the ime il was delivered to Dealer's designated location
or to a carrier for transportation to Dealer, whichever occurred first,

provided Seller faited to notify Dealer of such damage and tepair prior

1o delivery of the praduct lo the first retail customer; and

{d) Breach of Sellers waranty of an Infiniti Product which
is nol, in whole or parl, the result of Dealer's sales, sesvice or repair

practices or conduct; and

{2) Indemnify and hold Dealer harmless from any and all
settlements mada which are approved by Seller and final judgments
rendered wilh respect lo any claims described inSection 1 0.A.{; provided,
however, that Seller shall have no cbligation to indemnily or hold Dealer
harmless uniess Dealer: (i} promptly notifies Seller of the assertion of
such claim and the commencement of such action against Dealer;
{ii} cooperates fully in the defense of such action in such manner and
to such extent as Seller may reasonably require; (iii} consents 1o the
employment of attorneys selected by Seller and agrees: to waive any
conflict of interest then existent o which may later arise, thereby enabling
Seller’s selected attomeys to represent Seller and/or the manufacturer
of an Infiniti Product throughout the defense of the claim; and

" {iv) withdraws any actions {including: cross-claims} filed against Seller

or the manufacturer of an Infiniti Product aising out of the circumstances
for which Dealef seeks indemnity. Dealer shall pay all costs of its own
defense incurred prior 1o Seller's assumption of Dealer's defense,and
thereafter to the extent that Dealer employs attornsys in addition 10
those selected by Seller.

(3) Seller may offset any recovery on Dealer’s behalf against
any indemnification thatmay be required under this Section 10 including,
without limitation, attorneys fees paid by Seller pursuant to this
Section 10.A and the amount of any settlement or judgment paid by
Seller.

B, Indemnification of Seller.

Subject to Section 10.C and upan Seller's written request, Dealer
Shall: .

« (1) Defend Seller against any and all claims that during the tem
of this Agreement may arise, commence or be asserted against Seller
in any action concerning or alleging:

. {8} Dealer's failure to comply, in whole orin part, with any
obligation of Dealer under this Agreement;

(b) Any negligence, error, omission or act of Desler in
connection with the preparation, repair or service {including waranty
service, goodwill adjustments, and campaign inspections and corections)
by Dealer of Infiniti Preducls; .

{c} Any modification or alteration made by or on behalf of
Dealer to an Infiniti Product, except those made pursuant to the express
wiritten instruction or wilh the express written approval of Seller;

(d} Qealer's breach of any agreement between Desler and
Dealer's customer or other third pady;
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{e) Misleading, libelous or tortious statements,
misrepresentations or deceplive or unfair practices by Dealer, directly
of indirectly, to Sefler, a customer or other third party including, without
limitation, Dealer’s failure 10 comply with Section 5.8 of this Agreement;

{1} Dealer's breach of any contract or warranty other than
a contract with or warranly of Seller or the manufacturer of an Infiniti
Product; or

{g) Any change in the employment status or in the terms
or conditions of employment of any officer, employee or agent of Dealer
or of any Principal Owner, Other Owner or Executive Manager including,
but not limited to claims for breach of employment contract, wrongful
termination or discharge, tortious interference with conlract or economig
advantage, and similer claims; and

{2} Indemnify and hold Seller harmless from any and all
settlements made and final judgments renderéd with respect to any
claims described in Section 10.8.1; provided, however, that Desler shall
have no obligation to indemnify or hold Seller harmless unless Selfer:
(i) promplly notifies Dealer of the assertion of such claim and the
commencement of such action against Seller; (ii) cooperales fully in
the defense of such action in such manner and to such extent as Dealer
may reasonably require; (ifi) consents to the employment of attorneys
selected hy Dealer and agrees to waive any conflict of interest then
existenl or whith may later arise, thereby enabling Dealer's selected

" aitomeys o represent Dealer throughout the defense of the claim;

and {iv) withdraws any aclions (including cross-claims} filed against
Dealer arising out of the circumstances for which Seller seeks indemnity.
Seller shall pay alf costs of its own defense incurred prior to Dealer’s
assumption of Seller's defense and thereafier to the extent that Seller
employs atlomeys in addition to those selected by Dealer,

C. Conditions and Exceptions to Indemnification.

{1} If the allegations asserted in any actipn or if any facts
established during or with respect to any action would require Sellér
1o defend and indemnify Dealer under Section 10.A and Dealer to defend
and indemnify Seller under Section 10.B, Seller and Dealer shall each
be responsible for its own defense in such an action and there shall
be no obligation or responsibility in connection with any defense,
judgment, setilement or expenses of such action as between Seller
and Dealer.

{2) In undertaking its obligations ta defend and/or indemnify each
other, Dealer and Seller may make their defense and/or indemnification
conditional on the continued existence of the state of facts as then
known to such party end may provide for the withdrawal of such defense
and/or indemnification at such time as facts arise which, if known at
the time of the original request for @ defense and/or indemnification,
would have caused either Dealer or Seller to refuse such request. In
the event that subsequent developments in a case make clear that
the allegations which inilially justified acceptance of a request for a
gefense and/or indemnification are no Jonger at issue therein or that
the claims no longer meet the description of those for which
indemnification is required hereunder, any party providing a defense

124502784




and/or indemnification hereunder may terminate such defense andfor
indemnification of the other party. The party withdrawing from ils
defense and/or indemnification to defend and/or indemnify shall give
notice of its withdrawal to the indemnifying party. Moreover, the
withdrawing party shall be responsible for all costs and expenses of
defense up to the date of 1he other parly’s receipt of the notlce of
withdrawal.

Section 11, Termination
A. Termination Due to Certain Acts or Events.

The following represent events which are within the conlrol of
or originate from actions taken by Dealer or its management or owners
and which are 5o contrary to the intent and purposs of this Agreement
that they warrant its termination:

(1} Any actual or attempted sale, {ransfer, assignment or
delegation, whether by operation of law or otherwise, by Dealer of an
interest in or right, privilege or cbligation under this Agreement,
or of the principal assets necessary for the performance of Dealer's
respensibilities under this Agreement, without, in eilher cass, the prior
written consent of Seller having been obtained, which consent shalt
not be unreasonably withheld;

{2} Subject to the provisions of Section 14 hereof, & change,
by operation of law or otherwise, in the direct or indirect ownership
of Dealer, whether volunlary or involuntery, from that set forth in the
Final Ariicle of this Agreement, except as expressly permitted hereln,
without the prior written consent of Seller having bean obtained, which
consent shall not be unreasonably withheld;

{3) Removal, resignation, withdrawal or elimination from Dealer

for any reason of the Executive Manager of Dealer; provided, however, .

Seller shall give Dealer a reasonable period of time within which to
replace such person with an_ Executive Manager satisfaclory to Dealer
and Seller in accordance with Article Fourth of this Agreement; or the

failure of Desler to setain an Evecutive Manager who, in accordance .

with' Articls Fourth of this Agreement, in Seller's reasonable opinion,
is competent, possesses the requisite qualifications for the position,
" and who will act in @ manner consistent with the continued best i 1nlerests
of both Seller and Dealer;

(4) The failure of Dealer to maintain the Dealership Facilities open
for business or 1o conduct all the Dealership Operations required by
this Agreement during and for nat less than the hours customary and
lawful in Dealer's Primary Market Area or in the metropolitan area
in which Dealer is located for seven (7) consecutive days, unless such
failure is caused by fire, fload, earthquake or other act of God;

{5) Any undertaking by Dealer to conduet, directly or indirectly,
any of the Dealership Operalions st 3 location or facility other than
that which is specified in the curren! Dealership Facilities Addendum
for that Dealership Operation;

{6) The failure of Dealer to establish or maintain wholesale
financing arangements which are in accordance with Seller’s Guides
and which are reasonably acceptable to Seller with banks or other
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financialinstitutions approved by Seller for use in connection with Dealer's
purchase of Infiniti Vehicles, unless Seller shall have agreed to accept
another medium of payment;

{7} Insolvency of Dealer; voluntary institution by Dealer of any
proceeding under the federal bankwuptey faws or under any stale
insolvency faw; institution against Dealer of any proceeding under the
federal bankruptey laws or under any state insolvency law which is
not vacated within thirty {30} days from the institution thereof;
appoiniment of & receiver, trustee or other officer having simitar powers
for Dealer or Dealer's business, provided such appointment is not vacated
within thirly (30} days of the dale of such appointment; execution

. by Dealer of an assignment for the benefit of creditors; or any lewy
.under attachment, foreclosure, execution or similar process whereby

a third party acquires rights to a significant portion of the assets of
Dealer neessary for the performance of Oealer's responsibilities under
this Agreement or fo the operation-or ownership of Dealer, which is
not within thirty {30} days from the date of such levy vacated or removed
by payment or bonding;

(8)-Any material misrepresentation by Uealer or any person named
in the Final Articte of this Agreement as to any fact relied on by Seller
In entering into, amending or coritinuing with this Agreement including
without fimitation any representation concemmg the ownership,
management or capitalization of Dealer;

{9) The conviction in & court of original jurisdiction of Dealer
or of any Principal Owner or Executive Manager of a crime affecting the
Dealership Operations or of any felony; provided, however, tht
3 convicted Executive Manager's ownership interest in Dealer shall not
be an event warranting termination of this Agreement if the individual
is no langer employed by Dealer or involved in any way in the
management or operation of Dealer and Dealer has made reasonable
efforts to obtain the individual's divestiture of his ownership interast
in Dealer; or any willful failure of Dealer to comply with the provisions
of any laws, ordinances, rules, regulations, or orders relating to the
conduct of its Dealership Operations including, without fimitation, the
sale and servicing of Infiniti Products.

{10} Submission by Dealer to Seller of: (i} a knowingly falsa o
fraudulent report or statement; (ii) a knowingly false or fraudulent claim
{or statement in support thereof), for payment, reimbursement or for
any discount, allowance, refund, rebate, credit or-ather incentive under
any plan that may be offered by Seller, whether or not Dealer offers
or makes restitution; {iii} false financial information; {iv) false sales
reporting data; or (v} any false report or slalement refating to predelivery
inspection, testing, warranties, service, repair or maintenance required
to be performed by Dealer.

Upon the accurrence of any of the foregoing events, Seller may
terminate this Agreement by giving Dealer notice thereof, such
termination to be effective upon the dale specified in such notice, or
such later date as may be required by anyapplicable statute.




B. Termination By Selier for Non Performance by Dealer.

{1}1F, based upon the evaluations thereof made by Seller, Dealer

shall fail to substantially {ulfillits responsibilities with respect to!

{a] Sales of new Infiniti Vehicles and the other :esponslhulmes
of Dealer set forth in Section 3 of this Agreement;

(b} Maintenance of the Dealership Facilities and the Deslership
Location set forth in Section 2 of this Agreement;

(¢} Service of Infiniti Vehicles and sale and service of Genuine
Parts and Accessories and the other responsibilities of Dealer set forth
in Secllon 4 of this Agreement;

(d) The other responsibilities assumed by Dealer in this
Agreement Inchuding, without limitation, Dealer's failure to;

(i) Timely submil accwate sales, service end financial

information concerning ils Dealership Operations, ownership or -

management and related supporling data, & required under this
Agreement or as may be reasonably requested by Seller;

" {ii} Permit Seller to make an examination or audit of
Dealer’s accounts and records concerning its Dealership Operations after
receipl of notice from Seller requesting such permission or information;

(ifi) Pay Seller for any Infiniti Products or any other products
of senvices purchased by Dealer from Seller, in accordance with the
terms and conditions of sale; or

{iv) Maintain net worth and working capital substantially
in accordance with Seller’s Guides therefor; or

{v} Fulfill Dealers obligations under the Dealer Operating

 Reguirements Addendum; of

12} In the everit that any of the following occur:

{i} any dispute, disagreement or controversy between or
among Dealer and any third party or between or among the owners
or management personnel of Dealer relating to the management or

ownership of Dealer develops or exists which, in the reasonable opinion

of Seller, tends to adversely affect the conduct of the Dealership
Operations or the interests of Dealer or Seller; or

{if} any other act or activity of Dealer, or any of its owners
or management occurs, which substantially impairs the reputation of
financial standing of Dealer or of any of its managemenl subsequent
10 the execution of this Agreement:

Seller will notify Dealer of such Failure and will eview with

Dealer the nature and exlent of such failure and the reasons which,

in Seller’s or Dealer's opinion, account for such failure.

Thereafter, Selfer will provide Dealer with a reasonable
opportunity lo correct the failure. ¥ Dealer fails to make substantial
progress towards remedying such failure before the expiration of such
period, Seller may terminate this Agreement by giving Dealer notice
of termination, such termination to be effective at least ninety {30)
days after such notice is given.

1

During such period Dealer will commence such aclions as
may be netessary so that the termination obligations of Seller and

Dealer set forth in this Agreement may be fulfilled as promptly as.

practicable.

C. Termination Because of Death or Physical or Mental
Incapacity of Principal Owner,

This Agreement is a personal services.agreement and has been
entered into by Selter in reliance on Dealer's being owned by the Principal
QOwnerls). Seller {subject to Section 14 hereof} may terminate this
Agresment by giving-notice to Dealer upon the death of any of the
Principal Owneris) or if Selfer in good faith determines that any Principal
DOwner is so physically or mentally incapacitated as to be unable to
discharge his or her responsibility to the operating nanagement of Dealer.
Unless deferred as hereinafier provided, the effective date of such
termination shall be not Jess than ninety 190) days from the date such
notice is given to Dealer.

To facilitale the orderly termination of the business refationship
between Seller and Dealer and of the Dealership Operations, Seller
may, in its sole discretion, defer the effective date of such termination
and continue to operate with Dealer under the terms of this Agreement
for a period of time, to be determined by Seller, of up to ong {1}
year from the date such notice of termination Is given if, within
sixty (60) days from the date of said notice, the executor or representative
of the decedsed or'incapacitated Prineipal Owner or a surviving Princigal
Owner shall give to Seller written request for such deferment. This
Agreement shall automatically terminate without further notice or action
by Seller upon the expiration of any such deferment, .

D. Termination for Failure of Seller or Dealer to he Licensed.

If Seller or Dealer shall fail to secure or maintain any license,
permit or autharization required by either of them for thelr performance
of any obligation under or in connection with this Agreement, or if
such ficense, permit or authorization is suspended or revoked, imespective

"of the cause, and such suspension or revocation continues for a period

of seven {7} days, either party may immediately terminate this Agresment
by giving notice {0 the other party.

E. Termination by Dealer.

Dealer has the right to terminate this Agreement at any time
by giving notice 1o Selles, such termination to be effective thirty (30)
days alter the giving of such notice {unless the thirty {30} day notice
period is waived in writing by Seller} or on such other date as may
be mutually agreed to in writing by Seller and Dealer.

F. Termination by Seller Because of a Change of Seller's
Method of Distribution or Decision by Seller to Cease
Distribution of Infiniti Vehicles.

It Selter should elect or be required to discontinue its present
method of distributing Infiniti Vehicles, or if Seller should elect or be
required 1o cease sefling or distributing Infiniti Vehicles, Selfer may
terminate this Agreement by giving Dealer notice and such termination
will be effective not less than one (1} year afler such notice is given.
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6. Termination Upon Entering Inio a New or Amended Sales
and Service Agreement or Addenda.

Seller may terminate this Agreement at any time by giving Dealer
at least ninety (30) days’ prior notice thersof and offering to enter
into 8 new or amended form of Agreement or Addenda with Dealer
in a form being offered generally to Authorized Infiniti Dealers; provided,
howaver, that' Seller may issue a new or revised Notice of Primary
Market Area pursuant to Section 1.K or 3 new or revised Product
Addendum pursuant to Section 1.U.

Unless otherwise agreed in writing, the rights and obligations of
Dealer that may otherwise become applicable upon termination or
expiration of the tem of this Agreement shall not be applicable if Seller
and Dealer enter into a new or superseding Dealer Sales and Service
Agreement, and the rights and obligations of the parties hereunder
shall continue under the terms and provisions of the new agreement.

Dealer’s performance under any prior agreement may be
considered by Seller in evaluating Dealer’s parformance under this, or
any succeeding, agreement.

Section 12, Rights and Liakilities Upon Termination
A. Termination- Procedures.

{1) Upon termination of this Agreement by either Seller or Dealer
for any reason, Dealer shall cease to he an Authorized Infiniti Dealer,
and Dealer shall: {i} immediately discontinue the distribution and sale
of Infiniti Products as an Authorized Infiniti Dealer; and i} at its own
expense (a) erase or obliterate all Infiniti Marks and any word or words
indicating that Dealer is an Authorized Infiniti Dealer from the stationery,
forms and other papers used by Dealer or any business associated or
affiliated with Dealer; {b) discontinue all advertising of Dealer as an
Authorized Infiniti Dealer; {c} take all sleps necessary to remove any
listing in any telephone directory yellow pages advertisement indicating
that Dealer is an Authorized Infiniti Dealer; {d} discontinue any use of
any Infiniti Mark in Dealers firm or trade name and take all steps
necessary or appropriate in the opinion of Seller to change such firm
or lrade name 1o eliminate any Infiniti Mark therefrom; (e} discontinue
or cause to be discontinued alf other use of the Infiniti Marks; {f) refrain

" from doing anything, whether or not specified above, that would indicate

ihat Dealer is or was an Authorized Infiniti Dealer; and (g) refrain from

- using, either directly or indirectly, any Infiniti Marks or any other

confusingly similar marks, names, logos or designs in 3 manner likely
to eause confusion or mistake or to decelve the public, If Dealer fails
ta comply with any requirements of this Section 12.A.1, Dealer shall
reimburse Seller for all costs and expenses, including reasonable
atiorney’s fees, incurred by Seller in effecting or enforcing compliance;

(2) Termination of this Agreement will not release Dealer or Seller
from the abligation to pay any amounts owing the other;

3) Subject to Section 12.E, Seller shall pracess all claims and
make all payments due for all labor provided and all parts and/or other
materials used by Desler puisuant o Sections 4.8.2 and 4.83 prior to
the effective date of termination as provided in the Warranty Manual.
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Dealer shall cease, as of the effective date of termination, to be eligible
1 receive reimbursement [or any work thereafter performed or parts
thereafler supplied under any warranty, campaign inspections or
corrections and any other adjustment previously authorized by Sefler.

[4) Dealer shall, upon Seller’s request, deliver to Seller or its

. designee copies of Dealer's records with respect to pre-delivery, warranty,

goodwill, campaign and other service work of Dealer.
8. Repurchases by Seller Upon Termination,

~ Upon termination, other than pursuant to a sale or transfer,
Sefler shall buy from Dealer and Dealer shall sell to Seller, within
ninety (90} days after the effective date of termination:

{1} All new, unused, undamaged, unlicensed, then current and
immediate previous model vear infiniti Vehicles which were purchased
by Dealer from Seller and are then the unencumbered property of and
in the possession of Dealer or Dealer's flooring and/or financing institution.
The price for such vehicles shall be the invoice price previously paid
by Dealer therefor, less Seller’s destination charges, all“allowances paid
or applicatle allowances offered’ thereon by Seller, sny amount paid
by Seller to Dealer for pre- elivery inspection aid service with respect
To such vehicles purstant to Section 4.8, and any other charge for
taxes or special items or service. Seller shall also repurchase Genuine
Accessories which have been installed in such Infiniti Vehicles which
accessorles are listed 'In the current parls and accessories price list
(except those items marked “not eligible”) at the prices set forth on
Seller's then curresit parts and accessories price list,

{2) Subject to Section 12.C, all new, unused, undamaged and
resafable Genuine Parts and Accessories which are still in the original
and undemaged packages, were purchased from Seller, are listed in
the current parts and aceessories price list {except those items marked
"not eligible”}, and are then the unencumbered praperty of and in the
possession of Dealer, The prices for such Genuine Parts and Accessories
shall be the prices set forth on Seller's then curment parts and accessories
price fist.

{3) Subjest to Section 12.C, all speclal tools and equipment owned
by Dealer and which are unencumbered and in the possession of Dealer
on the effective date of termination which were designed especially
for servicing Infiniti Vehicles, are of the type recommented in writing by
Seller and designated as "essential” tools in accordance with Seller’s
Guides or ather notices pertaining thereto from Seller, are in usable
and good condition, except for reasonable wear and tear, and were
purchased by Dealer from Seller within the three [3) year period preceding
the date of termination. Seller's purchase price for such essential tools
shall be calculated at Desler's purchase price reduced by straight-ine
depreciation on the basis of a useful life of thiry-six {36) months.

Dealer’s and Seller's obligations with respect to the signs located
at the Dealership Facilities shall be determined in accordance with the
Dealership Identification Addendum between Selter and Dealer,




C. Dealer's Responsiblliities with Respect to Repurchase.
Seller's obligation to repurchase Genuine Parts and Accessories

and essential tools from Dealer is conditioned on Dealers fulfilling its

respansibilities under this Section 12:C as follows:

(1) Immediately following the effective date of termination of
this Agreement, Dealer shalf furnish to Sefler a list of vehicle identification

numbers and such other information and documents as Seller may require

pertaining to the Infiniti Vehicles subject to the repurchase obligations
of Section 12.8.1, Dealer shalf deliver all such vehicles in accordance
with Seller's instructions. .

{2) Within thirty {30} days after the effective date of termination
of this Agraement, Dealer shall deliver or mail to Seller a delailed
inventory of all of the ftems referred to in Sections 12.8.2 and 12.83.
Within thirty (30) days of its receipt of such inventory, Selfer shall
provide Dealer wilh instructions as o the procedures to be followed
in returning such items to Seller. Dealer shall, at its expense, lag, pack
and deliver all such items {0 Seller at Seller’s designated parts distribution

- genter or such other location as designated by Seller in accordance
with such instructions,

Should Dealerfail to comply with the responsibiities listed above,
Seller shall have no obligation to repurchase any such items from Dealer;
provided however, that Seller shall have the right, but no obligation,
to enter into the Dealership Facilities for the purpose of compiling an
inventory, tagging, packing and shipping such items to Seller’s designated
parts distribution center, If Seller undertakes any such responsibilities
of Dealer, the repurchase prices of such items shall be fifteen
percent |15%) less than the repurchase prices otherwise applicable under
Section 128,

D. Title to Repurchased Property.

With respect to any items of property repurchased by Seller
pursiant to this Section 12, Dealer shall take such action and shall
execite and defiver such instruments as may be necessary: {i} to convey
good and marketable title to alf such items of property; {ii).to comply
with the requirements of any applicable law relating to bulk sales and
transfers; and {iif} fo satisfy and discharge any liens or encumbrances
on such items of proerty prior to delivery lhereol to Seller,

E. Payment,

Seller shall make all paymenis to Dealer pursuant to this

Section 12 within ninety {30) days after Seller’s receipt of all items
to be repurchased by it and provided Dealer has fulfilled all of its
obligations under this Section 12; provided, however, that Seller shall

* be entitled to offset against such payments any and all indebtedness
or other obligations of Dealer to Seller, Seller may make any payment
for any properly repurchased pursuant to-this Section 12 directly to
anyone having 3 security or ownership interest therein,

k. Cancellation of Deliveries.

Upon tepﬁnalion of this Agreement Seller shall have the right
to cancel all shipments of Infiniti Products scheduled for delivery to

Dealer, Alter the effective date of termination, if Sefler shall voluntarily |
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ship any Infiniti Products to Dealer, or otherwise transacls business
wilh Dealer, all such transactions will be governed by the same terms
provided in this Agreement, insofar as those terms would have been
applicable had the Agreement not been terminated. Nevertheless, neithes
the shipping of such Infiniti Products nor any other acts by Seller shall
be construed as 3 waiver of the termination or as a renewal or extension
of this Agreement.

Section 13, Establishment of Successar Dealer
A. Because of Death of Principal Owner.

If Seller shall terminate this Agreement pursuant to Section 17 .C

because of the death of a Principal Dwner, the following provisions

shall apply:

{1} Subject to the other provisions of this Section 13, Seller shalt
offer & two [2) year Term Sales and Service Agreement to 2 successor
dealership {"Suctessor Dealership™) comprised of the person nominated
by such deceased Principal Owner as his or her successor, together

with the other Principal Ownerfs) and Other Owner{s), provided thal:

{a) The nomination was submitted to Seller an 3 Successor
Addendum, was consented to by the remaining Principal Owners) and
QOther Ownels), and was approved by Seller prior to the death of such
Principal Owner;

{b) Either {i} there has been no change in the Executive
Manager of Seller; or (i) Seller has approved a candidate for Executive
Manager having the required qualifications, expertise, integrity,
experience and ability to successfully operate the dealershlp and perform
Dealer's obligations under this Agreement; and

le) The Successor Dealership has capital and facllities
substantially in accordance with Seller's Guides therefor at the time
the Term Sales and Service Agreement is offered.

{2} the deceased Principal Owner has not nominated a successor
in accordance with Section 13.A.1(a) above, but all of the beneficial
interest of the deceased Principal Owner has passed by will or the
laws of intestate succession directly to the deceased Principa) Owner's

spouse and/or children or to one {1} or more other Principal Owners-

who each held not less than a twenty-five percent (25%) heneficial
ownership interest in the dealership prior to the death of the deceased
Principal Owner (collectively “Proposed New Owners”), subject to the
other provisions of this Section 13, Seller shall offer a two (2) year
Term Sales and Service Agreement toa Successor Dealership composed
of the Proposed New Owners, tagether wilh the other Principal Owners

- and Other Dwners, provided that;

{a) Either (i) there has been' no change in the Executive
Manager of Dealer; or ii) Seller has approved a candidate for Executive
fManager having the required qualifications, expertise, integrity,
experience and ability to successfully operate the dealershlp and perform
Dealer's obligations under this-Agreement; and

{b) The Successor Dealership has capital and facilities
substantially in accordance with Seller’s Guides therefor at the time
the Term Sales and Service Agreement is offered.
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B. Consideration of Successor Addendum,

To be named in the Successor Addendum, a proposed Principal
Owner or Executive Manager must (i) be employed by Dealer or a
comparable automotive dealership as his principal place of employment;
(ii) be already qualified as 8 Principal Owner or Executive Manager,
as the casemay be; and {iii} otherwise be acceplable to Seller as provided
below.

Upon receipt of a request from Dealer that one or more individuals
be named in 3 Successor Addendum, Seller shall request those named
to submit an application and to provide all personal and financial
information that Seller may reasonably and customarily require in
connection with the review of such applications. Seller, upon the
submission of all requested information, will determine whether (o
consent to a Successor Addendum naming such individuals by applying
its criteda for considering the qualifications of Principal Owners or
Executive Managers, as the case may be.’

C. Termination of Successor Addendum,

Dealer may, at any time, withdraw a nomination of a Successor
even if Seller previously has qualified the candidate, or cancel'an executed
Successor Addendum by giving notice to Seller of such-withdrawal
at any time prior to the death or incapacity of any Principal Owner
named in ihis Agreement, Seller may cancel an executed Successor
Addendum only if the proposed Principal Owner or Executive Manager
nio longer complies with the requirements of this Section 13,

D. Evaluation of Successor Dealership,

During the term of the Term Sales and Service Agreement, Seller
will evaluate the performance of the Successor Dealership and periodically
review with the new Dealer this evaluation. If the Successor Dealership's
porformance is deemed to be satisfactory fo Sellér during the term
of the Term Sales and Sevice Agreement, Seller will offer a new Sales
and Service Agreement to such Successor Dealership in accordance
with Article Twelfth of the Term Sales and Service Agreement,

E. Termination of Market Representation.
Notwithstanding anything stated ar implied to the contrary in

this Section 13, Seller shall not be obligated o oifer a Term Sales

and Service Agreement to any Successor Dealership if Seller notified
Dealer prior to the event causing the termination of this Agreement
that Selfer’s market representation plans do not provide for continuation
of representation in Dealer's Primary Market Area.

F. Termination of Offer,

li the person or persons comprising @ proposed Successor

Dealership to which any offer of a Term Sales and Sewvice Agreement
for Infiniti Products shall have been made pursuant to this Section 13
da not accept same within thirly (30} days after notification {o them
of such offer, such offer shall avtomatically expire.
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- Section 14, Sale of-Assets or Ownership Interests in Dealer
A, Sale or Transfer.

Article Third of this Agreement provides that neither this
Agreement nor any right or interest herein may be assigned without
the prior written consent of Seller, However, during the term of this
Agreement, Dealer may negotiate for the sale of the assels of Dealer,

or the owners of Dealer may negotiate the sale of their ownership _

interests in Dealer, upon such terms as may be agreed upon by them
and the prospective purchaser. Wilh respect to any sale or transfer
which requires Seller’s prior written consent under Article Third of this
Agreement, Dealer shall notify Seller prior to any closing of the transaction
called for by the purctiase and sale agreement, and the prospective
purchaser shalt apply to Seller for @ Sales and Service Agreement.

B." Seller’s Evaluation.

Seller is responsible for establishing and maintaining an effective
body of Authorized Infiniti Dealers to promote the sale and semvicing
of Infiniti Products. Accordingly, Seffer has the right and obligation to
evaluate each prospective dealer, its owner(s) and executive manager,
the dealership location and the dealership facilities to ensure that each
of the foragoing Is adequate to enable Dealer to meet s responsibilities
hereunder, Seller will evaluate each prospective purchaser’s qualifications
and proposal for the conduct of the Dealership Operations by applying
the Standards set forth or referred to in this Agreement. In determining
whether it shall consent to such a sale or transfer, Seller will take
into agcount factors such as the personal, business and financial
qualifications, expertiss, reputation, integrity, experience and ability of
the proposed Principal Ownerls) and Executive Manager as referred
to in Articles Third and Fourth of this Agreement, the capitalization
and financial stueture of the prospective dealer, the prospective
purchaser’s proposal for conducting the Dealership Operations, the
prospective purchaser's customer satisfaction history and Sefler’s interest
in promoting and preserving competition.

In evaluating the prospective purchaser's application for a Sales
and Service Agreement, Seller may, without liability to Dealer, Dealer’s
Owners or the prospective purchaser, consult with the prospective
purchaser regarding any matier relating to the proposed dealership.

Seller shall notify Dealer of Seller's consent or refusal to consent
to Dealer's proposed sale or transfer within sixty (60} days afier Seller
has received from Dealer {i} Dealer’s written request for-Seller’s approval;
and {ii} all applications and information customarily or reasonably
requested by Seller o svaluate such a proposal, including, without
fimitation information concerning each proposed owner's and/or the
replacement dealer’s identity, character, business affiliations, business
experience, financial qualifications and proposals for conducting the
Dealership Operations. Any material change in such a proposal, including
without fimitetion any changs in the financial terms or in the proposed
ownership or management of any proposed replacement dealer, shall
be treated a5 a new proposal for purposes of this Section 14.8. If
Seller does not consent to Dealer's proposed sale or transfer, Seller
will specify in its notice to Deater the reasons for its refusal to consent.
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If Seller determines that the proposed dealership would not,
at the commencement of its operations, have capital or facilities in”

accordance with Seller's Guides therefor and otherwise salisfactory to
Seller, or if Seller reasonably determines that the proposed dealership
might not meet Seller's performance Standards in sales, Sewice or
customer salisfaction, Seller may, in its sole discretion and in liev of
refusing to consent to the proposed sale or -transfer, agree to enter
inlo a Term Sales and Service Agreement with the prospective purchaser.
If Seller has recommendad, pursuant to a market study conducted in
accordance with Section 2.0, that Dealer relocate its Dealership Facilities,
Seller may offer to the proposed dealer a Term Sales and Sewice
Agreement subject to the condition that its Deslership Facilities shall
be relocated within a reasonable time to 4 location and in facilities
acceptable ta Seller and in accordance with the market sludy
recommendations.

Noiwithstandi‘ng anything stated or implied to the contrary in

this Section 14, Seller shall not be ebligated to enter into a Sales and
Service Agreement with any purchaser of the assets or ownership
interests of Dealer if Seifer has notified Dealer prior to its having received
notice of the proposed sale o transfer that Seller's marke! representation
plans do not provide far cantinuation of representation in Dealer’s Primary
Matket Area,

C. Effsct of Termination.

This Agreement shall end on the effeclive date of termination
and, except as otherwise set forth in Section 12, 8l rights, obligations,
duties and responsibilities of Dealer and Seller under this Agreement
shall cease as of the effective dale of termination. No assignment,
transfer or sale of Dealer’s right or interest in this Agreement shall
have the effect of grenting the assignee, transferee or buyer any right
or interest in this Agreement that is greater than or in addition to
that then held by Dealer, Any such assignment,transfer or sale shalt
be subject to the temns of any weitten notice of deficiency under
Section 11.B or any writien notice of termination under Sections 11.4,
118, 11.C, 11.D, 11.E or 11.F that was previously received by Dealer,
including but not limited to Dealer’s obligation to correct any failure
before the expiration date of any period established in any such nolice
of deficiency. No such assignment, transfer or sale shall correct any
such deficiency or extend the effective date of terminafion specified
in any written notice of termination,

D, Seller's Rights of First Refusal or Option to Purchase,

Whenever Dealer proposes lo sell its principal assets or the
owners of Dealer propose 1o sell a majority ownership interest-in Dealer,
and in addition 1o iis righls under Articles Third and Fourh and
Section 14.8, Seller shall have the right and option to purchase the
dealership assets or ownership interests pursuanl to this Section 14.0,

" Seller's rights under this Section 14.0 shall not affect the rights of

nominated successorfs), surviving Principal Owners} or 8 deceased
Principal Qwner's surviving spouse and/or childien under Section 13

or to Dealer's proposal to transfer the Dealer or assels to such individuals)

apart from the death of a Principal Owner.
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{1} 1f Seller chooses 1o exercise its option, it must do so in ils
written refusal to consent lo the proposed sale of transfer”pursuant
to Section 14.B. Dealer agrees not lo complate any proposed change
or sale prior to the expiration of the period for exercise of Seller's

option and without Seller’s prior written consent, Such exercise shall *

be null and void if Dealer withdraws its proposal within thirty {30}

days following Dealer's receipt of Seller’s notice exercising its option,

{2) After being exercised, Sefler’s option may be assigned to any
party, and Sefler hereby agrees to guarantee the full payment of the
purchase price by such assignee. Sellers rights under this Section 14,0
shall be binding on and enforceable agaiast any assignee or successor
in inlerest of Dealer or purchaser of Dealer’s assets. Seller shall have
no obligation to exercise its rights hereunder.

(3)_If Dealer has entered into & bona fide written buy/sell
agreement respecting its Infiniti dealership, Seller's right under this
Section 14.D shall be 2 right of first refusal, enabling Seller to assume
the prospective purchaser's rights and obligations under such Buy/sell
agreement. The purchase price and other terms of sale shall be those
set forth in such agreement and any related documents. Seller may
request and Dealer agrees to provide all other documents relating 1o
Dealer and to the proposed transfer, including, but not limited to, those
reflecting any other agreements or understandings between the parties
to the bby/sell agreement, IF Dealer refuses either to provide such
documentation of to state in writing that no such documents exist,
it shall be presumed that the agreement s not hona fids,

{4) In the absence of a bona fide written buy/sell agreement,
Seller shall have the option, but no obligation, under this Section 14.0
to purchase the principal assets of Dealer utilized in the Dealership
Operations, including real property and leasehold interest, and to
terminate this Agreement and all rights granted Dealer hereunder, If
ihe Dealership Facilities are leased by Dealer from an affiliated company,
the right to purchase the principal assets of Dealer shall include the
right to lease the Dealership Facilities. The purchase price of Dealer’s
assels shall be at their fair market value as a going concem as negotiated
by the parties and the other terms of sale shall be those agreed by
Dealer and Seller. If Dealer and Seller are unable to reach a negotiated
settlement in @ reasonable time, the price and other terms of sale shall
be established by arbitration in accordance with the nules of the American

-Arbitration Association. If Seller determines that the buy/sell agreement

is nol bona fide, Seller will so notify Dealer. Dealer shall have
1en {10) days from its receipl of such nolice within which fo withdraw
its proposal. Seller's exercise of its rights ‘hereunder shall be nufl and
void if Dealer withdraws its proposal within such time period.

(5} Dealer shall transfer the affected property by Warranty Dead
conveying marketable title free and clear of liens, claims, morigages,
encumbrances, tenancies and otcupancies. The Warranly Deed shall
be in proper form for recarding and Oealer shall deliver complete
possession of the property al the time of delivery of the Deed. Dealer
shalt also furnish 1o Seller copies of any easements, licenses, or other
documents affecting the property and shall assign any permits or licenses
which are necessary {or the conduct of the Dealesship Operations..
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Section 15.6eneral
A. Notices.

All natices or notifications required or permitted to be given by

this Agreement to either party shall be sufficient enly if given in writing
and delivered personally or by mail to Dealer al the address set forth
on the Dealership Facilities Addendum to this Agreement and to Seller
at its national headquarters, or at such other address as the party to
be addressed may have previously designated by written notice to the

other party. Unless otherwise specified in the notice, such nouces shall

be effective upon recaipt.
8. No Implied Waivers,

- The waiver by either party, or the delay or failure by either
parly to claim a breach, of any provision of this Agreement shall not
affect the righl to require {ull performance thereafter, nor shall it
constitule 3 waiver of any subsequent hreach, or affect in any way
the effectiveness of such provision.

G. NoAgancy.

Dealer is an independently operated business entity in which
* Seller has no ownership interest. This Agreément does not constitute
Dealer the agent or legal representative of Seller or of the manulacturer
of Infiniti Products for any purpose whatsoever. Dealer is not granted
any express or implied right or authorily to assume or create any
abligation on behalf of or in the name of Seller or the manulacturer
of Infiniti Products or to bind Selfer or such manufacturer in any manner
or thing whatsosver,

D. Limitations of Seller’s Liahility,

This Agreement contemplates that all investments by or in Dealer
shalt be made, and Dealer shall purchase and resell Infiniti Products,
in conformity with the provisions hereof, but otherwise in the discretion
of Dealer. Except as herein specified, nothing herein contained shall
impose any liability on Seller in connection with the business of Dealer
or otherwise or for any expenditures made or incurred by Dealer in
preparation for performance or in performance of Dealer's responsibilities
under this Agresment.

E Entire Agresment,

This Agreement contains the entire understanding of the parties
hereto with respect to the subject matter contained herein and may
be amended only by a wiitten instrument executed by each of the
parties or their respective personal representatives, successors and/or
assigns. This Agreement supersedes any and all prior agreements with
respect to the subject matter hereof, and there are no restrictions,
promises, warranties, covenants or undertakings hetween the parties
other than those expressly set forth in this Agreement; provided, howsver,
Seller shall have the right lo amend, modily or change this Agreement
in case of changes in laws, government regulations o changes In
tircumstances beyond the control of Seller that might affect materially
the relationship between Seller and Dealer as further provided in
Section 15.6.
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F. California Law.

This Agreement shall be deemed to have been entered into in
the State of Calilomia, and all questions conceming the validity,
interpretation or performance of any of its terms or provisions, or of
any rights or obligations of the parties hereof, shall be govered by
and resolved “in accordance with the internal faws of the State of
California, including without limitation the statute of limitations,

G. Changes Required by Law,

Should Seller determine that any federal or state law o regulation
or any condition referred to in Section 15.E requires a change or changes
in any of the provisions of this Agreement, Seller may offer to Dealer
an amendment or an amended Agreement embodying such change or

- changes. [f Dealer shall fail to execute such amendment or amended

Agreement and refun il Lo Seller within thirty (30} days after it is
offered Dealer, Seller may terminate this Agreement by giving notice
to Dealer; such termination to be eﬂecuve upon receipt by Dealer of
such notice.

H. Severability,

If any term or provision of this Agreement, or the application
thereof to any person of circumstance, shall to any extent be found
to be invalid, void or unenforceable, the remaining provisions and any
application thereof shall nevertheless continue in full force and effect
without being impaired or invalidated in any way.

|, Assignment.

Dealer shall not transfer or assign any right ortransfer or delegate
any obligation of Dealer under this Agreement without the prior written
approval of Seller. Any purported transfer, assignment or delegation
made without the prior written approval of Seller shall be null and vaid.

J. No Franchise Fee,

Desler represents and warrants that it has paid no fes, nor
has it provided any goods or services in lisu of a fee, as consideration
for Seller's entering into this Agreement and that the sole consideration
for Seller's entering into this Agreement was Dealer’s Principal
Owners' and Exgoutive Manager’s abilities, integrity, assurances of
personal services and expressed intention to deal fairly and equnably
with Seller and the public and any other promises recited in this
Agreement,

K. Captions.

The captions of the sections of this Agreement are for convenience
and reference only and shall in no way be construed to explain, modify,
amplify, or aid in the interpretation, construclion or meaning of the
provisions of this Agreement orto be a part of this Agreement,

1. Benefit,

This Agreement is entered into by and belween Seller and Dealer
Tor their sole and mutual benefit. Neither this Agreement nor any specific
provision contained in it is intended or shall be construed to be for
the benefit of any third party,



M. Notice of Failure to Actin "Good Faith".

In the interest of maintaining a harmonious relationship between -
Seller and Dealer, Dealer shall report promptly, in writing, to the .

President or the Vice President and General Manager, Infiniti Division
of Seller any act or failure to act on the part of Seller which Dealer

" desms not fo have been, or that Dealer proposes to use in support of

a claim that Seller has not acted, in good faith as to Dealer. For the
puiposes of this paragraph, the term “good faith” shall mean Seller
and ils representatives acting in a fair, equitable, and impartial manner
toward Dealer so as to guarantee the Dealer freedom from coercion or

20

intimidation or threats of caercion or intimidation from Seller as those
words are employed in the context of the Automobile Dealers Franchise
Act, 15 U. S. C. A. § 1221, et seq. It is the intention of the parties
that the purpose of the requirement of such notification by Dealer is
to alford Seller sufficient opportunity to consider the claim of Dealer
and if, in the sole determination of Seller, such claim is found to be
meritorious, to undertake such measurs which may be necessary to
careet the condition complained of to the end that Seller shall, at
all imes, act in good faith as to Oealer.
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EXHIBIT “B”




INFINITI OAKLAND
INFINITI,

. 2735 Broudway
Qcklond, California 94612

November 29, 21_012 Tl (510} 639-2000

* Mr. Eric Anderson
Infiniti North America
Western Region

20 Pacifica, Suite 1200
Irvine, CA 92618

SENT VIA EMAIL AND OVERNIGHT MAIL

Dear Eric,

As you-know on August 2, 2012, we entered into a letter of intent with Mr. Troy Duhoen to sell him our
Infiniti and Nissan franchises. On October 1, 2012 we executed a buy/sell which we forwarded to you.
We opened an escrow on October 8, 2012,

I am under the impression that this transaction is being delayed while Mr. Duhon is attempting to
negotiate certain deal points with Nissan. As | have discussed with you on the telephone, | am frustrated
with our ability to make Infiniti a viable business here in Oakland. | cannot risk this deal being delayed
into 2013.

My buy/sell with Troy expires on December 31, 2012. This letter is my 30 day notice to terminate Infiniti
as of December 31, 2012.

Hopefully the transaction with Mr. Duhon will go through and all of the money we have spent to
reestablish Infiniti in Oakland will not go to waste and Infiniti will thrive and prosper in Oakland, that is
my sincere desire,

It has been a pleasure working with Infiniti, you and your team, | hope you understand the posmon lam
in. If you have any questions please do not hesitate to contact me,

Very truly yours,

Michael Murph

President
[nfiniti of Oakland



EXHIBIT “C”



Corporate Office

One Nissan Way

Franklin, TN 37067

Mailing Address: P.O. Box 685001
Franklin, TN 37068-5001

l N F ' N ' T l,, ¢ Phone: 615-725-1000

A Divislon of Nissan North America, Inc.

December 20, 2012

CERTIFIED MAIL — o
RETURN RECEIPT REQUESTED

Mr. Michael P. Murphy

M&M Autormnotive Group, Inc.
DBA Infiniti of Oakland

2735 Broadway

Oakland, CA 94612

Dear Mt Murphy:

This is to acknowledge receipt of the voluntary termination letter from M&M Automotive Group,
Inc/, dba Infiniti of Oakland (“Infiniti of Oakland” or “Dealer”), dated November 29, 2012
addressed to Infiniti Division Nissan North America, 20 Pacifica, Suite 1200, Irvine CA 92618
(“Infiniti”).

At your request, Infiniti has reviewed the proposed asset purchase agreement (“APA") between
M&M Automotive Group, Inc. and Troy Duhon, and a substantive response to that proposal will
be given shortly. However If the APA is not consummated, for any reason, this letter will serve
as Infinitl's acceptance of the voluntary termination of the Infiniti Dealer Sales and Service
Agreement between M&M Automotive Group, Inc., dba Infiniti of Oakland and Infiniti Division
of Nissan North America, Inc., as provided by that letter. Your letter requests an effective date
of termination of December 31 2012. As you know, Infiniti's offices are closed for the holiday,
and will not reopen until January 2, 2013, The voluntary termination is therefore accepted and
will be effectuated on January 2, 2013, if we are not notified to the contrary, or if the APA does
not close as anticipated.

As of the effective date of termination, you must refrain from the further distribution and sale
of new Infiniti Products, remove from your place of business and discontinue use of all signs,
trademarks or trade names of Infiniti used by you in connection with the sale and distribution
of Infiniti Products, refrain from any further advertising or publicity referring to Infiniti
Products, Nissan Motor Co., Ltd., or Nissan North America, Inc., return to Infiniti all advertising
materials provided by Infiniti to you free of charge and otherwise comply fully with all of the
provisions of the Infiniti Dealer Term Sales and Service Agreement regarding a dealer's duties
upon terminatlon.

Tcrmmatton ofithe Infiniti Bealer Term Sales and Service Agreement also terminates the Infiniti
Dealership Identification Addendum between Infiniti of Oakland and Infiniti. Section 9.B of the
Identification Addendum requires you to remove all signs bearing any trademark, trade name,
or other make or name owned, licensed, or associated with Infiniti, or otherwise to cover,
remove, or obliterate any such trademarks. Section 9.C of the Identification Addendum gives
Infiniti the right to enter the.dealership premises and remove its main brand sign and its sign
structures and equipment. Furthermore, should you fail to remove any other signs-bearing the




Mr. Michael P. Murphy
December 19, 2012
Page 2

l

Infiniti trademark, Infiniti has the right upon ten (10) days' written notice to do so. Please
consider this letter such notice under Section 9.C of the Identification Addendum.

‘Termination of the Infiniti Dealer Sales and Service Agreement also terminates any Dealer
Equipment Lease and/or Software License between Infiniti of Oakland and Infinitl. You will be
advised in writing of your obligations Under that license and the procedures for returning the
software and/or equipment to Infiniti. . .

= Within thirty (30) days from the effective date of termination, you should deliver to_Infiniti
West’s Regional Office a detailed inventory listing any items referred to in Sections 12.B.2 and
12.B.3 'of the Standard Provisions of the Agreement and requesting that Infiniti fulfill any
repurchase obligations that it may have thereunder and of which you desire to take advantage.

If any 'clarification or assistance is required regarding the foregoing, please contact the Infiniti
West Regional Vice-President, Eric Anderson.

Very truly yours,

INFINITI DIVISION |
NISSAN NORTH AMERICA, INC.

Ben Poore, Vice President
General Manager, Infiniti Division

By: (fw M |

Eric Anderson
‘Regional Vice President
Infiniti West Region

By: __
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EXHIBIT “D”




From: Michael Murphy <mmurphy@oaklandvw.com>
Sent: Monday, December 31, 2012 10:49 AM

To: Anderson, Eric; Rodgers, Eric; Broussard, Jon-Paul
Subject: Oakland Decision

Gentlemen,

Happy New Year!

| need to make a decision on the fate of Infiniti today. The problem is due to the Holiday there are no corporate people
available to get an answer from. | was told by Mike Witt that JP told Troy that if we extend the voluntary termination for
30 days that Infiniti would still buy back all of our cars, if | can receive confirmation of that today | will extend the
voluntary termination with the following points in mind:

1.

Regarding any possible buy/sell with Troy Duhon. Troy has asked for an extension to close the deal, but he was
not willing to remove the contingencies, so | said no, Is there still a possible deal there, my answer at this time is
that | do not know.

| am seriously considering going back to our original plan before the buy/sell came into play. That was to move
to Nissan and Infiniti and dual service and parts for 3 years. The problem we have today is finding out if this is
still Nissan’s and Infiniti’s desire, since no one is working we can’t find out.

Here is my belief, tell me if | am wrong, | believe it is Eric Rodgers desire to move Nissan to the big building. |
believe that it is Eric Anderson’s desire to keep Infiniti in Oakland, assuming the dealer performs, it is better than
going dark. '

| have the same desire, to go forward with the plan, here is the problem as | see it, you two gentlemen are smart
and bright, and if my above assumptjon is correct it is in your best interest to make this move. The problem as'|
see it is regardless of what you think is best for your market, someone in the Tennessee ivory tower makes the
decision, and furthermore, every single chance they get to make life difficult for a dealer, they get almost a
sadomasochistic delight out of messing with their dealer body. To be quite honest, if this move involves us
jumping through a bunch of moving hoops then | prefer to pass.

As | stated in my previous email my understanding to make this work is that | sign a lease on 2600 Broadway, put
in a new floor in the new Infiniti building, paint the building inside and out. If this is the case | say let’s go, | will
give you 840-1000 new Nissan sales next year and 240-300 new Infiniti’s, what | can’t afford to do is get jerked
around by some nameless person in Tennessee.

If we can’t work out this move, then | am forced to terminate Infiniti, keep Nissan where it is and put either
Hyundai or VW in the now Infiniti building. To be honest this is my safest play, but | would like to make Infiniti
work in Oakland, if | can get a commitment from Infiniti/Nissan | am ready to get to work.

The bottom line for today, | would like to extend the voluntary termination pending resolving the above issue, what |
need from Infiniti today is confirmation that if | do extend the termination, you still buy back the cars as if the
termination took place on December 31, 2012. Under the circumstances | believe this to be fair a request.

Please advise,

Mike
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INFINITI OAKLAND
INFINITI.

2715 Broadway
Qakland, California #4612
Tel. (510] 6392000

January 16, 2013

Mr. Jose Munoz

Mr. Brian Carolin

Mr. Johan de Nysschen
Mr. Ben Poore

Mr. Al Castignenetti

Nissan North America
1 Nissan Way
Franklin, TN 37067

SENT VIA OVERNIGHT DELIVERY

Dear Gentlemen,

My name is Mike Murphy and | am your Nissan and (nfiniti dealer in Oakland California. The woman an
the cover of this binder is my deceased wife Margot.

In addition to being your dealer, I am alsa one of your customers, having purchased 20 million dollars in
cars and 2 million dollars in parts last year, In light of this fact | hape you will give me the common
courtesy to read this letter and the contents of this binder before making a decision. If you do that and
still come up with the same decision, then that's all | can ask.

[ apologize if | sant this to you and you are not part of the decision making committee, but the truth is
that your people will not tell me who the decision maker is, thus | am sending this to all of the top
management at Nissan North America. [ also apologize for not following the chain of command, but | did
try that first, Alsa know that your field people o not know | am doing this and they would never
encourage me to take this approach.

Before | get into the story, here are the facts; | becama a Nissan/Infiniti dealer in Oakland in October of
2011. I have invested many millions of dollars in FF&E and real estate. In May of 2012 | asked
Nissan/Infiniti if [ could move Nissan into the Infiniti building, Infiniti into a different showroom, dual
service and parts for 3 years and then build Infiniti its own huilding, letter enclosed. | did this because
we were |osing 580,000 per month in the Infiniti store, thus another million dellars [ have invested in
trying to restart the Infiniti brand in Oakland. This was approved by both Nissan and Infiniti, letters
enclosed.
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In June of 2012 | was approached by Mr. Troy Duhon, a large Nissan dealer, to purchase my
Nissan/Infiniti stores, we signed an LOI in July of 2012, followed by an APA in September with & close
date of December 27, 2012. Mr, Duhon was told he could execute the above plan. The deal failed to
close; Mr, Duhon says that the deal did not close because of Nissan,

On November 30" | gave my 30 day notice to terminate Infiniti In case the deal did not close on
December 27. When the deal did not close, and upon further review of the situation, | concluded that it
was in everyone's best interast to go back to the plan to move Nissan and Infiniti and keep Infiniti open.
When | say everyone’s best interest, | mean our mutual customer who purchased your product and
needs a place to service it. | mean Infinitl, you already have an abandoned dealership on the busiest
freeway in the San Francisco Bay area, and if this store goes dark you will most likely never see the light
of day in Qakland again. | mean Nissan, the move will give them twice the building and visibility thus
doubfing our sales. The person who benefits the least is me, but | don’t like to fail.

I am told by Eric Anderson the reason that this previously approved proposal, is now not approved, is
because of our poor performance the past 6 months, this [eads me to the story and why | believe you

should reconsider your position. .

[ was approached by Nissan over two years ago to become the Nissan dealer in Qakland, at the tima my
38.year old wife was in her 9™ year of battling breast cancer. in the middle of doing the Nissan deal her
iliness took a brutal turn for the worse, In hindsight | should have passed on daing the Nissan deal, but |
think we both wanted to pretend that she would win her battle and we wanted to act [ike life was
normal, which it was not. At the same time | started to talk to Infiniti.

My wife died on June 18, 2011. | hired what | thought was a great General Manager to run my business;
he had 14 years running 4 dealerships in downtown $an Francisco. | left him to run the business while |
dealt with my grief. To help with my grief | decided to write a book about my wife and her courageous
battle with breast cancer between the ages of 29-38, not once ever complaining. Many in the publishing
business that have read the book believe it will be a best seller and some have even suggested a2 movie,

The book will be published in a few months.

[n addition | started a non-profit charity helping those less fortugiate who are battling cancer; currently
we are helping a dozen women who are stage 4 cancer victims. You can learn more about it at
www.lovefrommargot.com, | have also enclosed our first newsletter that received tremendous
feedback along with many generous donations. [ mention this to you because in the very near future we
will be receiving a great deal of local publicity which could greatly benefit our business. To be clear | did
not do any af this to increase business, but this will be a natural offshoat of the good we are doing,

While | was off doing these things, | must admit, my General Manager was not very good! To be honest |
realized this in September of 2012 but since | was in the buy/sell | did nothing because he was
spearheading that project. Once the deal fell apart | terminated him and am now running the business
myself fulltime. To be honest | was emotionally unable to do it until now, but now that | am back | am
100% engaged and ready to go. What aiso hurt during this tirne is that Tray Duhon, in violation of the
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APA, put word on the street that he was buying the stores; obviously this kills employee morale and
retention.

So that leads to the question, who is Mike Murphy? | have enclosed my resume for your review.
Furthermore when [ was a Volvo dealer the company spent a lot of money to showcase me and my
dealership to inspire its dealer body. You can see this video at www.youtube,.com by searching Royal
Volvo video; there you will find part 1 and 2 which are only 8 minutes long. In the video you will see my
philosephy, how | operate a dealership and what kind of results you can expect. Like | said, | don’t faill |

have enclosed my resume,

[t is my understanding that both of your weastern régional managers want this deal to go down, | want
this deal to go down, and some mysterious hameless committee in Tennessee doesn’t want it to go
down, which is obviously your right; | just want you to know that in my humble opinion that is a bad

decision.

| will make this work and give you 800 plus Nissan's this year and 250 plus Infiniti’s while WOWING our
customers in the process. Also know that Hyundai is coming to town in the next few months, if we don’t
do this deal they will end up in the Infiniti building and the Audi display lot across the street, the two
best corners in all of Oakland.

Hopefully I have persuaded you to reconsider; if that is the case | will invest another $100,000 in making
the Infiniti showroom right and moving Nissan into the best location in town and executing another long
term lease,

| need to know by January 30, 2013 if you would like to keep Infinit] alive in Qakland and move Nissan to
a much better facility, if you do [ will lay down your floaring in the Infiniti showroom, paint the building

and execute the enclosed lease. If you do not want to do this deal | have no other choice than to
terminate Infiniti effective January 31, 2013 and leave Nissan where it currently is,

Humbly submitted,

P

Mike Murphy .

€C; Mr., Eric Anderson
CC: Mr. Eri¢ Rodgers
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Corporate Offlce

One Nissan Way

Franklin, TN 37067

Malling Address: P.O. Box 685001

INFINITI. Phone! 615.725.1000
A Division of Nissan North Amerlca,‘Inc.

January 18, 2013

CERTIFIED MAIL —
RETURN RECEIPT REQUESTED .
And Via e-mail : ' ‘

Mr, Michael P. Murphy

M&M Automotive Group, Inc. : , o
DBA Infiniti of Cakland o ‘ e LT
2735 Broadway. - T e
Oakland, CA 94612 T ‘ e :

" Re: Voluntary Termination effective date

Dear Mr. Murphy:

I am writing to confirm the recent c'ov’nv'e‘r'sati/ons between you and Eric Anderson of the Infiniti West
region regarding the voluntary termination of Infiniti of Oakla’nd;’* L : R

As you know, you submitted a request ‘fo'r volu‘nta‘ry termination via letter d_ated November 29, 2012
addressed to Infiniti Division Nissan North America, 20 Pacifica, Suite 1200, Irvine CA 92618 (“Infiniti”).

* This letter requested an effective date for the voluntary termination of December 31, 2012 and was
accepted by Infiniti via letter dated December 19, 2012. The acceptance included an agreed upon
effective date of termination of January 2, 2013, due to the holiday closure of Infiniti offices.”

During the holiday closure, and while the asset purchése agreement (“APA") between M&M Automotive
Group, Inc..and Troy Duhon was still pending, you and Infiniti agreed to extend the effective date of the
voluntary termination for 30 days (to January 31, 2013). o

During this extension of the effective date of termination, you requested that Infiniti consider an
alternative proposal to allow Infiniti of Oakland to continue to operate, but in a dual situation with the
Nissan brand. As was relayed to you by phone on January 11, 2013, Infiniti does not consent to the dual
operation you have proposed. '

This letter will therefore confirm Infiniti‘’s acceptance of the voluntary termination of the Infiniti Dealer
Term Sales and Service Agreement between M&M Automotive Group, Inc., dba Infiniti of Oakland and
Infiniti Division of Nissan North America, Inc., effective the close of business January 31, 2013, Following -
is a summary of the requirements of termination.

As of the effective date of termination, you must refrain from the further distribution and sale of new
Infiniti Products, remove from your place of business and discontinue use of all signs, trademarks or trade
names of Infiniti used by you in connection with the sale and distribution of Infiniti Products, refrain from
any further advertising or publicity referring to Infiniti Products, Nissan Motor Co., Ltd., or Nissan North
America, Inc., return to Infiniti all advertising materials provided by Infiniti to you free of charge and

~ otherwise comply fully with all of the provisions of the Infiniti Dealer Term Sales and Service Agreement
regarding a dealer's duties upon termination.

Page 1 of 2
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Termination of the Infiniti Dealer Term Sales and Service Agreement terminates any rights provided to

Dealer under the Agreement to use Infiniti trademarks and/or trade dress, including, without limitation,
Dealer’s Infiniti signage. Pursuant to Section 15.1 of Dealer’s IREDI Sign Program ~ Lease and :
Maintenance Agreement (“Sign Lease”), termination of Infiniti’s Sales and Service Agreement shall

constitute a default under the Sign Lease. As such, Nissan Motor Acceptance Corporation ("NMAC") or

Infinitl Financial Services (“"IFS”) shall be entitled to pursue its rights set forth within Section 15.2 of the

Sign Lease, including, without limitation, the right to terminate the Sign Lease (on behalf of NMAC and or -
IFS, this document constitutes written notice of termination of the Sign Lease), the right to recover past

and future rents owed by Dealer under the Sign Lease, and the right to recover rents and other amounts
owed directly from Dealer’s Infiniti Non-Vehicle Account. Further, pursuant to Sections 6.1, 15.2 and 15.5 - -
of the Sign Lease, Infiniti, NMAC/IFS and/or their designated Supplier shall have the right (with or without
notice to Dealer) to enter Dealer’s premises and disassemble, pack and crate (at Dealer’s cost and '
expense) all signs subject to the Sign Lease and remove said signs from Dealer's possession and/or

premises. The Sign Lease shall govern the terms and conditions under which Dealer’s Infiniti-signage

shall be removed from Dealer’s Dealership Facilities.

Termination of the Infiniti Dealer Term Sales and Service Agreement also terminates any Dealer
Equipment Lease and/or Software License between Infiniti of Oakland and Infiniti. You will be advised in
writing of your obligations under that license and the procedures for returning the software and/or
equipment to Infiniti. ‘

Within thirty (30) days from the effective date of termination, you should deliver to Infiniti West's
Regional Office a detailed inventory listing any items referred to in Sections 12.B.2 and 12.B.3 of the
 standard Provisions of the Agreement and requesting that Infiniti fulfill any repurchase obligations that it
may have thereunder and of which you desire to take advantage. ’

If any CIarificaflbn or assistance is required regarding the foregoing, please contact the Infiniti West
Regional Vice-President, Eric Anderson. o

Very truly yours,

INFINITI DIVISION

NISSAN NORTH AMERIC%.
e //,
)/

By: .. (,W ) 7 ;
Eric Anderson
Regional Vice President
Infiniti West Region

i z’}(/,
Leon/Dorssers, Vice President
Customer Quality & Dealer Network Development

=

By:
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Corporate Office
One Nissan Way
Franklin, TN 37067

Franklin, TN 37068-5001

I N F I N I T IQ Phone: 615-725-1000

Mailing Address: P.O. Box 685001

A Division of Nissan North America, Inc.

January 25, 2013
Via FedEx and e-mail

Mr. Michael P. Murphy

M&M Automotive Group, Inc.
DBA Infiniti of Oakland

2735 Broadway

Oakland, CA 94612

Re: Voluntary Termination of Infiniti of Oakland
Dear Mr. Murphy:

I am writing in response to your January 16, 2013 letter which was sent to various Nissan
North America executives, of both Nissan and Infiniti brands.

At or about the time of your January 16 letter, Infiniti also sent a letter to you, dated January
18, 2013. This letter was sent via certified mail and also via e-mail. Because the dates of
these letters are so close, I am not sure if your letter was sent before or after you received
Infiniti’s January 18 letter. I am therefore writing again to ensure that you know that Infiniti
and Nissan have both received your January 16 letter, and also to confirm Infiniti’s position
regarding acceptance of the previously submitted voluntary termination. The effective date of
that termination remains January 31, 2013.

I acknowledge the information contained in your recent letter, although Nissan and Infiniti do
not agree with some of the characterizations made. As an independent business person
familiar with the Oakland market, the operational decisions were yours, as was the decision to
submit a voluntary termination letter to Infiniti. That voluntary termination has now been
accepted, and Infiniti will not revoke that acceptance.

The dealer code for Infiniti of Oakland will be turned off as of close of business January 31,
2013. If you need assistance in clarifying your obligations in termination, please contact the
regional office who will be happy to assist.

Very truly yours,

INFINITI DIVISION
NISSAN NORTH AMERICA, INC.

(/fon Finkel 7
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From: Michael Murphv <mmurphy@oaklandvw.com>

Date: January 25, 2( '6:34:16 PM.CST a8

To: "Anderson, Eric (Eric.Anderson@Infiniti.com)" <Eric. Anderson@lnfmltl com>
Subject: FW: ON BEHALF OF JON FINKEL - Infiniti of Oakland

Dear Eric,

Attached is a letter | wrote to you this morning asking to rescind my voluntary
termination. While the letter was being copied to letterhead and proof read | received
the attached letter from Mr. Finkel stating that was not an option.

In my 23 years as a licensed Automobile dealer with quite a few different franchises |
have never had a negative issue with a manufacturer. | am asking you and Infiniti to
reconsider your position and rescind my voluntary termination. Please see my letter as
to why.

It is my hope that we can work this out prior to close of business on Monday January 28,
2013, or I will have no choice but to file a protest with the New Motor Vehicle Board.

| am hopeful we can work this out via a phone conversation, my number is 510-919-
4024, please feel free to call me to discuss. o

Very truly yours,

Mike Murphy

From: Kirkbride2, Sarah [mailto:Sarah.Kirkbride2@Nissan-Usa.com]
Sent: Friday, January 25, 2013 3:23 PM

" To: Michael Murphy
Cc: Finkel, Jon

SubJect ON BEHALF OF JON FINKEL - Inflnltl of Qakland
Importance: High

Good evening, Mike;

The attached letter was sent this evening, priority overnight, from Jon Finkel,
Director, Infiniti Customer Quality and Dealer Network Development.

Kind regards,

Sarah Kirkbride
Analyst, Dealer Agreements

Infiniti Business Unit

Dealer Network Development
sarah.kirkbride2@infiniti.com
Phone: +1615.725.3154
Fax: +1 615.267.7975
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INFINITI OAKLAND -y
INFINITI.

2735 Broadway
O]akland, California 94612
January 25, 2013 Tel. {510) 639-2000

Mr. Eric Anderson
Infiniti North America
Western Region

20 Pacifica, Suite 1200
Irvine, CA 92618

SENT VIA EMAIL AND OVERNIGHT MAIL

Dear Eric,
lamin reééipt of your letter dated January 18, 2013,

| am disappointed that Nissan/Infiniti will not approve the original plan that was approved

in June and July of 2012, especially in light of the fact that they were going to allow Troy Duhon to
execute the plan if the buy/sell would have gone down as scheduled. Nevertheless, at this point |
assume that there is nothing to | can do to change anyone’s mind.

As | mentioned in my January 16, 2013 letter that | copied you on, | have assumed the day to day role as
General Manager having let Mike Witt go effective December 31, 2012. As [ mentioned | have been an
absentee dwner the past two years and | hired a General Manager to run my business. | believed that |
had hired a professional and competent manager, now that he is gone and | work every day all day I am
surprised that he was not living up to my expectations.

The only thing | can say in his defense is that things started to really go sideways when the Premier
group put word of the buy/sell on the street by calling our people directly, this started in July or August.
In preparation of litigation | have discovered a conspiracy to purposely destroy our business as to get a
better prica from me and more consideration from Nissan and Infiniti.

With all of this said, for the past 25 days | have worked every day analyzing our situation and preparing a
plan for 2013. During this time | have already managed to increase fixed gross in all operations by 20%
and sales gross by 30% while reducing expenses by 15%, immediately returning the business to
profitability. | plan to continue on as general manager for the foreseeable future.

As for Infiniti,  was relying heavily on our General Manager who was convinced that he could not make
it work and it was a tough franchise to make profitable. During the past few weeks | have fully analyzed
the situation myself and | have drawn a different conclusion. [ believe that | can make this franchise



L
: i
o ]

work and thrive. Furthermore by failing we not only cause our customers to suffer, but it is a black eye
on both Infiniti and our organization. Therefore | would like to rescind my voluntary termination and
make this work.

Last year we sold 131 new Infiniti’s, April through October we averaged 13.4 a month, once the buy/sell
got put on the street we averaged only 5 a month. As for 2013 we will sell somewhere between 240 and
360 new units. As for used and certified weé sold 20 used Infiniti’s, 40 CPO’s and 15 others for an average
of 6.25 per month, we sold zero in November and December. In 2013 we will sell at a minimum of one
new to one used. As for parts, we sold $856,995; once again sales slowed considerably once the buy/sell
got put out on the street. | would anticipate doubling this number in 2013.

So once aéain, I wish to rescind my voluntary termination, please let me know immediately if this is ok

with you and Infiniti. -
N B

(23

Very truly yours,

Mike M;;i;%
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PROOF OF SERVICE

I, Laraine Cook, declare:

I am employed in Orange County, California. I am over the age of eighteen years and not
a party to the within-entitled action. My business address is 600 Anton Boulevard, Suite 900,
Costa Mesa, California 92626-7221. On February 28, 2013, I served a copy of the within

document(s):
DECLARATION OF ERIC ANDERSON

D by transmitting via facsimile the document(s) listed above to the fax number(s) set
forth below on this date before 5:00 p.m. and the transmission was reported as
complete and without error.

by placing the document(s) listed above in a sealed envelope with postage thereon
fully prepaid, in the United States mail at Costa Mesa, California addressed as set

forth below.

D by placing the document(s) listed above in a sealed envelope and
affixing a pre-paid air bill, and causing the envelope to be delivered to
a agent for delivery.

D ~ following ordinary business practices, the envelope was sealed and placed for

collection by Overnite Express on this date, and would, in the ordinary course of
business, be retrieved by Overnite Express for overnight delivery on this date.

|:| by personally delivering the document(s) listed above to the person(s) at the
address(es) set forth below.

by transmitting via electronic mail the document(s) listed above to the e-mail
address(es) set forth below on this date before 5:00 p m. and the transmission was
reported as complete and without error.

Michael Sieving, Esq.

Tina Hopper, Esq.

1545 River Park Drive, Suite 405

Sacramento, CA 95815

Telephone: (916) 649-3500

Facsimile: (916) 999-8560

Email: msieving@ctsclaw.com
thopper@ctsclaw.com

Counsel for Protestant
M&M Automotive Group, Inc. dba
Infiniti of Oakland

I am readily familiar with the firm's practice of collection and processing correspondence

for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same

PROOF OF SERVICE
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day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct.

Executed on February 28, 2013, at Costa Mesa, California.

Q%Mimz/ é/ﬁ}é

Laraine Cook

601996831

PROOF OF SERVICE




