


STATE OF FLORIDA |
DEPARTMENT OF HIGHWAY SAFETY AND MOTOR VEHICLES

DOAB CASE NO.: 04-2247
FINAL ORDER #: HSMV-06-471-FOF-DMV
LOVE NISSAN, INC.,
Petitioner,
V8.
NISSAN NORTH AMERICA, INC.,

Respondents.
/

APPENDIX TO FINAL ORDER

RULING ON PETITIONER'S EXCEPTIONS TO RECOMMENDED ORDER

EXCEPTIONI

Paragraph (2) of Preliminary Statement — Rejected. The evidentiary ruling is
correct and was based on competent substantial evidence.

Paragraph (3) of the Preliminary Statement — Rejected. The evidentiary ruling is
correct.

Findings of Fact

54,  Rejected. The finding is based on competent substahtial evidence.
57.  Rejected. The finding is based on competent substantial evidence.
63.  Rejected. The finding is based on competent substantial ovidence.
83.  Rejected. The finding is based on competent substantial evidence.
85. Réjected. The finding is based on competent substantial evidence.
86.  Rejected. The finding is based on competent substantial evidence,

89.  Rejected. The finding is based on competent substantial evidence.




Conclusions of Law

93.  Rejected. The conclusion is legally correct.
97.  Rejected, The conclusion is legally correct.
106. Rejected. The qonclusion is legally correct.
107. Rej ebted. The conclusion is legally correct.
108. Rejected. The conclusion is legally correct.
109, Rejected. The conclusion is legally correct.
EXCEPTIONII
Exception to evidentiary ruling — Rejected. The ruling is correct.

Findings of Fact

57.  Rejected. The finding is based on competent substantial evidence.

74.  Rejected. The finding is based on competent substantial evidence.
82.  Rejected. The ﬁnding is based on competent substaﬁtial evidence.
83. Rejecte;d. The finding is based on coﬁxpetent substantial evidence.
84.  Rejected. The finding is based on competent substantial evidence.
85.  Rejected. The finding is based on competent substantial evidence.
86.  Rejected. The finding is based on competent substantial evidence.-
Conclusions of Law
97.  Rejected. The conclusion is correct.
106. Rejected. The conclusion is correct.
EXCEPTION JiI

Paragraph (3) of preliminary statement — Rejected. The conclusion is correct.
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81.
82.
83.
84.
85.
86.

87.

97.
102
106.
107.
108.

109,

Findings of Fact
Rejected. The finding is based on competent substantial evidence.
Rejected. The finding is based on competent substantial evidence.
Rejected. The finding is based on éompetent substantial evidence.
Rejected. The finding is based on competent substantial evidence.
Rejected. The finding is based on cémpetent substantial evidence.
Rejected. The finding is based on competent substantial evidence.
Rejected. The finding is based on compefent substantial evideﬁce.

Conclusions of Law

Rejected. The conclusion is correct.
Rejected. The conclusion is correct.
Rejected, The conclusion is correct.
Rejected. The conclusion is correct,

Rejected. The conclusion is correct.

Rejected. The conclusion is correct.
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. STATE OF EﬁORIDA , N
' DIVISION OF ADMINISTRATIVE HEARINGS

LOVE NISSAN,.
‘Petitioner,
vs. case No. 04-2247
_NISSAQ‘NORTH AMERICAL'INC.,‘

- Respondent .

L o e W L

‘IREQ6MMENDEDlORDER
_Upon auelﬁotice; a-disputed-fact hearing was cqnductgd in
this cése oﬁ Mafch,?—ll and 16—18, 2005, iﬁ'Tallahassee,,-
. Florida, before Ella Jaﬁe P. Daﬁisd a dulyfassiéped
Administrative Law-dgdge of the Division of'Adﬁinistrative
Hearings. | | |

APPEARANCES

For Petitioner: John W. Forehand, Esquire
Walter Forehand, Esqiire
Lewis, Longman & Walker, P.A.
125 South Gadsden Street, Suite 300
- Post Office Box 10788 o
" Tallahassee, Florida - 32302

Alex Kirkin, Esquire r
Pathman' Lewis, LLE . A
OCne Biscayne Tower, Suite 2400
Two Scuth Biscayne Boulevard
Miami, Florida 33131




For Respondent: Dean Bunch, Esquire

o ‘ - @utherland Asbill & Brennan, LLP
2282 Killearn Center Boulevard
Tallahassee, Florlda 32309-3576

S. Keith Hutto, Esqulre

Steven A. McKelvey, Jr., Esquire

‘M. Ronald McMahan, Jr., Esquire

Nelson Mullins Riley & Scarborough, LLP
1320 Main Street, 17th Floor

Columbia, South Carolina 29201

Cristian 8. Torres, Esquire’
Nissan North America, Inc.

. 18501 South Figueroa Street
Gardéna, California 09248-0191

STATEMENT OF THE ISSUES

Whether Respondent Nissan North Amerlca, Inc.'s Aprll 1,
'2b04, NOthE.Of Termlnatlon‘of the Deale; Sales and Serv1ce,‘
Ag;eement between itaelf aﬁd'Pétiﬁione?_Love Nissan; Inc., was
undertaken in'good faith; undertaken for.goqd cause; clearly
_permitteé by thelfraﬁchisa égreemént;-and was basgd'on a
material‘aﬁd subétantialbreach bf the dealer.agreement; aﬁd
. whether the grounds reiied-upon for termination havé been

applied in a uniform and consistent'mannerl

' PRELIMINARY STATEMENT
"On April 1, 2004, Nissan ﬁorth America, inc;, (Nissan)
issued a Notice of-Termination (NOT).of its Dealer Sales ahd _
Service Agreement to Love lesan, Inc., (Lové-Nissan‘dr Lovej,
Love tlmely flled a protest with the Florlda ﬁepartment of

‘Highway Saféty-and Motor Vehicles. The matter wag referred to




) the Division of Administrative Hearings on er‘ebeut June 25{
2004. | |

By agreement ef the partles, thrs cause was originally.
scheduled for a. flnal hearing on the merlte [5)s February 7-18,
. 2005. Ultimete;yq the. case was rescheduled, again ettthe
partiee; reqﬁeet for the dateS'eet forth abever |

Accordlng Lo law, and by stlpulatlon of the partlee, Nissan
.bore the duty to gc forward and the burden of proof by a .
preponderance of the ev1dence of all statutory eléements. 'Ail
concerned acknowledge that regardless of the style of these
proceedlnge, the Florlda Department of nghway Safety and Motor
Vehicles is the agency WhlGh w111 enter the final order hereln.

Nisean presented the testlmony of Jonathan Frnkel
Andrew Delbrueck Patrlck Doody, Herbert Walter, end
James Anderson lesan's Exhlblts 9, 11, 14 16-38, .40-46, 72
91, 95~98, and 100-112, were admitted in evidence.

- Love presented the testlmony of Joeeph Roesner,‘

Robert (Bob)'Halleen, Chad Halleen, and Robert Dilmore. Love'e
Exhibite 10,'14,-1'7‘, 23, 39, -és,‘ 52, _54-5'}, 59-60, a:id 60A were
admltted in evrdence Love's Exhlblte 10A and 61 were not
admltted in evldence, but were proffered _along with related
testimony. |

‘Seme erhibits'cdnetitete depeeitions.of-additieﬁal

witnesgses.




' Sﬁrings, Citrus County, Floride: The ﬁende dealerehip‘ie
‘called,-“vae Hoﬁ§a-“ (See Finding of Fact 11.) Honda is a.
eeméetitor of Nissan. ' |

4. Nissan and Love are parties to a Dealer Sales and
Service Agreement whleh is a “franchlse agreement“ aS'dEf1HEd
by Sectlon 320.60(1), Florlda Statutes, and which is referred to
hereln as fthe dealer'agreement.“

5. 'This is an autoﬁQbile.dealer terminationrcase,ﬁafising
from _Niesé.ﬁ"sl April 1, '266_4, Notice lof Intent to Temiﬁate the
Dealér Sales and Serviee"Agreement.

6. Leve's dealexr egfeemeht‘with Nissan, executed March 4,
1929, ig the acknoﬁledged contraet'between‘the parties. NiSeaﬁ‘
drafted it. -

.7. Charles - Helleen purchaseﬁ Love Nissan on July 23, 1990
At all times materlal Charles Halleen had a long and succeseful
hlstory in the automotlve galeg and serv;ce 1ndustry._ From the
time Charlee Halleen éurchased the dealershlp, hle son
‘Robert Halleen, worked at the dealershlp. Robert.also hes been
linvolved 1n‘the.eptomot1ve_sales and‘serv1ce industry most of
his life. When'Charlee Hallcen acquired Love, Eeﬁert took -

" control o&er most dealerehiﬁ operations, ether,than salese
Robert:Helleeﬁ's.duties increaeEd as he began to oversee used

car sales.. Chad.Halleen; Cha:les Halleen's grandson and.




.Reobert Halleen's somn, also wbrked éaft—time or fulijtime at the
dealership from 1990 through the date of hearlng

8. However, untll 1994, a non- famlly member served as
.Love 's executlve manager and was responsible for new vehlcleu
sales, advertislng, and orderlng from Nigsan of the vehicles to
be seld~by Love.

9. From 1994 to 1999 Cha:rléS‘ Haileeﬁ owned the L-ové
dealershlp and served as its dealer pr1nc1pa1. During the same
pariod,'Robert Halleen served as Love's general managef. Sinqe‘:
1394, Love has been a pbor performer saleswisge.

i0. 3Effective March 4, 1999, Nissan approved Charles
Héileen's_tiénsfér of ownership of Love Nigsan to Rébért
Halleen, and to Robert's son, Chad Halleen. Robert Halleen E
became 90 peréen£.owner of the aealership; and-eﬁad Halleen
rece1ved the remalnmng 10 percent ownership. At the-same tiﬁa,
Robert Halleen and Chad Halleen entered into the dealer
agreement w1th ‘Nissan that is at issue in these proceedlngs
 Pursuant to that dealér agreement, " Robert Halleen became Love‘s.
_dealér principal and Chad Ha;leen became Love's executive
‘managex . | |

11.- Roberf and Chad Haiieeﬁralso own Love Honda, which is
located adjaceﬁt'to Lo&eiﬂiséan,‘.The Nigsan and Honda

dealerships have separate showrooms, display'éfeas, and parking




areas, but they‘share.& service faciiity which is located behind
"the.Love Nigsan showroom. | | |

1z, ‘Segtion-320,645, Flori&é-étatutes, prohibits a
manufaqtufeg from_owﬁing‘a ﬁotér %ehiqlé dgalership thét gells .
the cars iﬁ,ménufaqtures-diréctl?-to_the public. ‘Nissan cannot
sell cars at retail iﬁ,Flbrida aﬂd'théréfore mu;t'relonn its
dealers to sellicarg to the_ultimate consumers.‘ Acccrdingly,:
Nissan's agreements With_its dealers contain ﬁrovisions to help
ensure that'dealers achieve and maintéin sufficient‘gnd'
satisfaétéry levélsof sales ?erformande;‘

13. Within the ﬁealef agteeméﬁt, Love is referred to as
“deaier,“ and Niséan is referrea to as "seller.®

14. fThe following_provisions of the‘dealéf agreeﬁent"
impact this case:

_Section 3: Vehicle Sales Responsibilities of
Dealer, : : .

3.A, General Obligations of Dealer. Dealer
shall actively and effectively promote
‘through its own. advertising and sales
promotion activities the sale at retail (and
"if Dealer elects, the leasing and rental) of
. Nissap Vehicles to customers located within.
Dealer's Primary. Market Area.  Dealer's
Primary Market Area is a geographic area
which Seller uses as a tool to evaluate
Dealer's performance of its sales o
obligations hereunder. Dealer agrees: that
it has no right or property interest in any
such geographic area which Sellerx may
designate; that, subject to Section 4 of
this Agreement, Seller may add, relocate or
replace dealersg in Dealer's Primary Marxket




Area; and that Seller may, in its reasonable.
discretion, change . Dealer's Primary Market
‘Area from time to time.. ‘

3.8. Sales of Nissan Cars and Nissan
Trucks. Dealer's performance of its sales
responsibility for Nissan Cars and Nigsan-
Trucks will be evaluated by Sellexr on.the.
basis of such reasonable criteris as Seller

may develop from tlme to tlme, 1nclud1ng for
example : :

3.B.1. Achievement of reasonable sales
objectives which may be established from
time to time by Seller for Dealer as
standards for perfqrmance‘

3.B.2. Dealer‘s sales of Nissan Cars and
. Nigsan Trucks in Dealer's Primary Market
Area and/or the metropolitan area in which
Dealer is located, as applicable, or
Dealexr's sales as a percentage of:

3.B.2.(1) . reglstratlons of lesan Cars
and Trucks:;

3.B.2. (i) régistfations of
Competitive Vehicles;

3.B.2.(iii) registrations of Industry
Cars; o - Lo
3.B.2.{iv) registrations of wvehicles
in the Competitive Truck Segment ;

" 3.B.3. A comparxscn of Dealer's sales -and/or.
reglstratlons to sales and/orx reglstratlons
of all other Authorized Nissan Dealers
combined in Seller's Sales Region and
Digtrict in which Dealer is located and,
where Section 3.C applies, for all other
Authorized Nisgan Dealers combined in the
metropolitan area in which Dealex is
located; and B ‘ S

3.B.4. A comparison of sales and/or
registrations achieved by Dealer . to the
sales or registrations of Dealer's
competltcrs




The sales and reglstratlon data referred
to in Section 3 shall be those utilized in
Seller's records or in ‘reporte furnished to
Seller by independent sources selected by it
and generally available for such purpose in
the autcomotive. industry.  If such reports of
registration and/or sales are not generally
~avallable, Seller may rely on such other
registration and/or sales data as can be
- reasonably obtalned by.Seller.

3.C. Metropolltan Markets .

If Dealer is located in a metropolltan or
other marketing area where there are located
one or more Authorlzed Nissan Dealexs other.
than Dealer, the combined sales performance
of all Nissan Dealers in such metropolitan
or other marketlng area. may be evaluated as
indicated in Sections 3.B.2 and 3.B.3 above,
and Dealer's sales performance may also be
evaluated on the basis of the proportion of
sales and potential sales of Nissan Vehicles
in the metropolitan or other marketing area
in which Dealer is located for which Dealer
fairly may be held respon31ble.

3.D. Additional Factors for Consideration..
Where appropriate in evaluating Dealexr's.
sales performance, Seller will take into
account such reasonable criteria as Seller
may determlne from time to time, including,
for example, the following: . -the Dealership
Location; the general shopplng-habits of the
public in such market area; the availability
of Nissan Vehicles to Dealer and to other.
Authorized Nissan Dealers;  any special local
marketing conditions that would affect
Dealer's sales performance differently from
the sales performance of other Authorized
Nissan Dealers; the recent and long texrm .
trends in Dealer's sales performance; the
manner in which Dealer- has conducted its
sales operations (inéluding advertising,
sales promotion, -and treatment of ' -
customers), and the other factors, if any,
dlrectly affecting Dealer's sales
opbortunitiés and performance.




% %

3.3. Assistance Provided by Seller.
3.G.1. Sales Training Ccurses.
'seller will offer from time to time sales
training courses for Dealer sales personnel.
 Based on its need thereof, Dealer shall,
without expense to Seller, have members of
Dealer's salés organization attend such
‘training courses and Dealer shall cooperate
. in such courses as may from time to time be
offered by Seller. :
' 3.G.2. Sales Personnel. R
To further assist Dealer, Seller will
provide to Dealer advice and counsel on
matters relating to new vehicle sales, sales
‘personnel training and management,
merchandlslng, and facilities used for
Dealer g8 vehicle sales operatlons

3.H. Evaluation of Dealer‘s Sales
Performance. :
Seller will perlodlcally evaluate Dealer's
performance of its responsibilities under
‘this Section 3. Evaluations prepared
pursuant to this Section:3. Evaluations
prepared pursuant to this Section 3.H. will
be discussed with and provided to Dealer,
and Dealer shall have an opportunity to
comment, in: wrltlng, on such evaluatlons
Dealer shall promptly take such action as’
may ‘be required to correct any deficiencies
in Dealer's performance of its
respon51b111tles under. this Section 3.

® R 0k

Section 12. Termination.
¥ ox
12.B. Termination by Seller for Non-

Performance by Dealer.

12.B.1. If, based upon the evaluatlons
thereof made by Seller, Dealer shall fail to

L0




gsubstantially fulfill its responsibilities
with respect to:
' 12.B.1.a. Sales of new Nissan Vehlcles
and the other responsmbllltlas of Dealer set
forth in Section 3 of this Agreement;
12.B.1.b. Maintenance of the Dealershlp
Facilities and the Dealership Locat;on set
forth. in Section 2 of this Agreement;
'12.B.1.¢. Service of Nissan Vehicles
and sale and service "of Genuine lesan Parts
and Accessories and .the other
‘ responslbllltles of Dealer set forth 1n
Section 5 of this Agreement;
‘ 12,B.1.d4. The other respon51b111t1es
- -assumed by. Dealer in this Agreement
ineluding, withcut-limitation, Dealerﬁs
failure to: -
) 12.B.1.4d. (1)T1me1y submit accurate
sales, service and financial information
concerning its Dealership Operations,
ownership or management and related
supporting data, as required under this
Agreement or as may be reasonably requested
by Seller;

' 12.5.1.4d. (11)Perm1t Seller to make an
examination or audit of Dealer’s accounts
‘and records concerning its Dealership
Operations after receipt of notice from
Seller requesting such permission or
information;

' 12.B.1.4. (iii)pPay Seller for any Nissan
Products or -amy other products or services
purchased by Déaler from Seller, in
accordance with the terms and condltlons of
gale; or - : -

12‘3.1.d.(iv)Maintain net worth and -
working capital substantially in accordance
with Seller's Guides therefore; or. ’

12.B.2. 'In the event that any of the
following  occur: :
12.B.2. (i) any dispute, disagreement or
controversy between or amcng Dealer and any
third party or hetween or among the owners
‘or management personnel of Dealer relating
"to the managemeint or ownership of Dealer
develops or exists which, in the reasonable

11




opinion of Seller, 'tends to adversely affect
the conduct of the Dealership Operations or
the - lnterests of Dealer or Seller, or

12.B.2. {(ii) any other act or act1v1ty
of Dealer, or any of its owners or-

A management ‘secéurs, which substantially

- impairs the reputation or financial standing
of Dealer or of any of its management
subsequent to the executlon of this
Agreement:

Seller will notxfy Dealer of such
‘failure and will review with Dealer the
nature and extent of such failure and the
reasons which, in Seller's or Dealer's
oplnlon, account for such fallure

Thereafter, Seller will prov1de Dealer
with a reasonable opportunity to correct the
failure. If Dealer fails to make subgtantial
progress towards remedying such failure ,
‘before the expiration -of . such period, Seller
may terminate this Agreement by g1v1ng
‘Dealer notice of termination, such
termination to be effective at least ninety
(90) days after such notice is given.

During such period Dealer will commence
such actions as may be necessary so that the
termination obligations of Seller and. Dealer
get forth in this Agreement may be. fulfilled
asg promptly as practlcable

'15.- Therefore, it may'be said that Love and lesan have

agreed and contracted that Love will "actively and effectively
promoﬁe‘the salerat fetail"'of-newrﬁissah vghicles;.that Lpﬁe :
will bé‘eValuated by Nissaﬁ.oﬁ Lovefs gales petformance within
its designated Primary Market Area (PMA); and'ﬁhat:NiSSén'mayﬁ
evaluate Love s “performance of . . . sales réspOnsibility R

‘on the basis of such reasonable crlterma as [lesan} may develop

" from time to time. "

12




1. " At all tlmes material, Love 's PMA has 1ncluded all of
Cltres County and parts of Levy and Hernando Countles, although
during the critical period of time, Nissan twlce adjusted Love's

’ PMA boundariee—as'described beiow.

17, At all times material, Robeft‘and‘Chad‘Halleen_knew
that Nisean'mekee periodiekevaluatieﬁe of Love's sales .
:performance; and that pursuant to the dealer egreement; Nissaﬁ;'

grcould terminate Love for fallure to "substantially fulflll 1tsl
respon51blllt1es with respect to-sales of neﬁ Nissan vehlcles

18, Nisean, in fact, used-the crieeria set'fo;th in
Section B;B.z.(ii):,of,thé_dealer'agxeemept to evaluate Love;

ithat is; Love's perceﬁtege of comﬁetitive vehicle
reglstretlons, compared to the “sales and/or registrations ef
all other Authorlzed lesan Dealers comblned in [Love's] sales

region;“ It is un&isputed,that the: dealer agreement outlines

the "sales penetratlon" calculation lesan is permltted to use,
and did use, to evaluate ﬁove and all other lesan dealeis‘
sales performance |
13;” This is a statistically dense. case,.and accordlﬁgly,
the weight and credibility of testimony in the respective
. experts! various fielde_hae been‘analyZed aﬁd coﬁsidered igr
aﬁriving at the‘foliowiﬂg.feétual agalysie of.those-stetistiee,

‘but it is unrefuted that Love's sales performance on Nissan

13




automobilee ‘has alwaYS been below Nissan's eoutheast region
average by every standard used to evaluate Love 8 performance

20. Nisgan has CORSlSt@ﬂtly‘HSEd galeg penetration to
evaluate the sales performance_of_all Nissan dealers,_not juet.
Love. Sales penetration‘is calculated bymdlviding-a dealerfs
total new- vehicle sales by the number of cempetltlve new
vehicles regletered ln a dealer's PMA. The resultant quotlent
is expressed as a percentage, to show the dealer's sales
‘penetratlon. Each dealer s sales penetratlon ig then compared
as a—ratio"to‘Nissae's sales penetretion throughout the regiom,
rto determine whether the dealer being analyzed is penetrating
its PMA below, .at, or abeve the average for all Nigsan dealérs-
in the regiom. Hletorlcally, by case law, and bylexpert
testimony ie the~instant proceedlngf-lt is found that Nigsan's
method for evaluating its dealers' salee\performances is a-
“reaeonable, iﬁdustry-accepted practice for eraluating neﬁ'car
dealers.? |

21.1 Furthermcre, thisrﬁethodoleéy hae "beiltuin" benefits
for the dealers belng analyzed Eeeause all sales are included
in the denomlnator of the calculatlon,'and not ]ust those sales
from the'geographical‘market areaslassigned to the respeetlve
dealers, the total regioh penetretldn figure is lorered; thus

helping more dealers demonstrate at least average penetration.

14



22. Nissan advises dealers who are in trouble saleswise,
or who are llkely to get in ‘trouble salesw1se before it 15 too

late to salvage the dealershlp Among other means of d01ng this

ism lesan S practlce of sending dealers who rank in the bottom

10 of the sales penetratlon ranklngs a quarterly letter
expressiﬁg Nissan's concern with the deaiexship‘é sales
performance. From 1987 to 2004, Love Nigsan recelved many such
letters. The first such letter arrlved 1n 1997 before Robert
and chad Halleen took over'the runnlng.of Love lesan. ~Robert
Halléen qlaimé thﬁt;in'lgév,_upén receipt ¢f Love's first
ﬁbottom—ld“ letter Nisgan's District Operations Manager (DOM)
told him that bottom 10 letters were a mere formallty and that
‘he should not worry about receiving them. Whlle thla unrefuted
.test;mony is credlple, it does nok excuse Love s later fallure
to respond.th‘requéSts and_advicé f#om Nissan; fal;uge to
respond to bottom 10-1étt9rs;korlfailure to respond to gotices
of default (NODS),ibynbringiné Love's sales Qenatratiqn_into
line ‘with the region average for the ne#t six-plus-years.3/

'23. From 1997 Eb‘April 1, 2004, in addition té hottom 10-
1etters, Nissan repeatedly notlfled Love of its EValuatlons on
the baSlS of Love's sales penetratlon as compared to the reglcn
average and Love's ranking among Nissan dealers; notlfled Love

that it was not meeting Nisgan's expected level of'salés; and .

1.5




offered adviee and counsel, through its DOM, on increasing
sales; as more spec1£1ca11y descrlbed below

24. On November 29, 1999, nine months lnto Robert and
‘Chad Halleen‘s ownershlp and admlnlstratlon of Love, Love
received Nissan‘s certified bottom 10 letter, statlng that Love
needed to 1mprove-1ts gales penetratlon to meet the reglon
average. Ae of that date, Love's. penetratlon was 33 percent of
ﬁheuregion average.

25. On November 21, 2000, Nisgan sent Love an NOD
‘adVlSlng that Love was in default on several provielons of the
dealer agreement. The letter notes that it is the - th;rd such.
notice.. | |

_36. Love had'unilaterally; and Without Ndsean's prior-
approval as requlred by the dealer agreement, added the Deewoo:
'car line to Love's dealership. Daewoo is another import
competltor of Nlesan Although Love's showroom for Daewoo wasl
located eleewhere, gome Daewoo automotlve service wae conducted
at the Love Nissan service facility, which already was shared
with Love Honda. Ndesaﬁ cieed'this situation es one'of‘the four
elements of e defaﬁlt bf Le#e, along with Love's failure to -
maintain its facilitiés, insefficient‘eepitalizatibﬁ, and poor
, eaies'perforﬁance/ﬁenetration:‘

2?. The NOD also adVLSed Love that 1te sales penetratlon

had been decrea51ng: 35.5 percent of region average in 1998,




which was 390 unlts short of the raglon average units sold that
year; 32.0 percant of the region average in 1999- and 28.1
percent of reglon average in 2000, year to date (YTD) - Nissan

~gave Love 90 days to avomd terminaticn by reaahlng the region's.

average sales penetrat;on.

- 28. By year's end, Loﬁe was only at 29.5 percent -
peneﬁfation,_but Love Nigsan's att&rney sent an axplanation_of—
the-Daewoé.situation to Nissén on January %, 2001, His letter
séated, in pEItiﬁent part: o |

. . as you moté in your letter, Mr.
Halleen has purchased land adjacent to the
‘dealership facilities and has already moved
the Daewoo sales to that land. Algo, the
rest of the Daewco related complalnts are
not an issue as My. Halleen has remedied
that problem so that Daewoo service or parts
is not infringing on any portion of Nissan' 8

- use of any of the facilities.

the numbers that have been _

prov1ded to you are not. accurate or have not
been approprlately'applled to the 51tuat10n
regarding Love Nissarn‘s Guides for
Dealership Facilities. At this time, we

- believe that Love Nissan is now, and has
been in ‘substantial compliance with these
Guides. [There follows a discussion of
alleged sguare footage of the facility as.
Love compared it to the Nissan guidelines.l

. ~d Mr. Halleen . . . disagrees with,
the current "planning potential®" that has
been assessed to Love. .

'59. On February 1, 2001, Nissan sent Love a follow-up NOD,

again advising Love that ite current sales penetration was the

17




lowest of the 58 Florida deelers; and agein adﬁiéinﬁ that_Love.:
',muetAremedy its defaﬁltlcf ﬁhe dealer agreement.

30. On June'ig 2001, Nissan sent.Love anether eertified‘
‘1etter. leean again 1nformed Love that it was in breach of the'
: dealer agreement. based upon its ealee penetratlon through
April 2001 7which was only 47.2 percent of reglon average.
Nisedn requested a response from Love by July 16, 2001,‘Witﬁ a
plan to cure its default, but Love did not respond

31, The effect of this correspondence was addltlonal time
beyond the 90 days in which Love_cbuld show performance
.impfovement. |

32. By a July 16, 2001,-EOD,'Nissanlreitereted the.same
unauthqriZed addifiqn of Daewoo.ﬁo.the aireadf Sharedzsefvice
departmene, failure to meet fecility gﬁideliees, and
'uﬁsetiefaetory sales perfermance, and-set‘a 30 aaye"time limit
for Love toAcome up wieh‘a written plan for improvement and a 20
dayg' deadline.ﬁer ﬂove~tolmeet the region eeles_aﬁerage.

33. The July 16, 2001, NOD also advieed Love that,.at
-Love 8 requeet Nleean had reduced the size of Love! s PMA and
'had recalculated eales penetratlon pursuant to the new PMA, but
that Love's sales penetratlon, as recalculated, was etlll at:

only 54 percent of the average region sales penetratlon
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4. The NODg were jointly signed by W. J. Kirrane,
Nissan‘s Vice-?resident and General Manager,,and Braa Bradshaw,
"Nissan's then—Southeast Reglon Vlca PreSLdent

35. Love's response to the July 16, 2001 NOD came from
" Robert- Halleen dated August 10 2001 It was addressed to

Mr. Klrrane, in. Callfcrnla, and- was copled to Mr. Bradshaw ; It

read, in.pertinent part:

Your letter sent to me July 16, 2001,
Notice of Default-. . . shows a total lack
'of communication within Nissan as well as a
total lack of commitment to your dealexs.
Our DOM's [sic.] have continually worked to
adjust our PMA 'to try to eliminate scme of
the obstacles in penetratlng this market.

Even by your own numbers, our
penetration is increasing. . . . I would
appreciate any help you can give me

- We currently have thirty two Nisgans in
-stock {we noxmally stock 70- 80). and had 3
units taken from our last allocation. If
Nissan wants me to sell more cars they need
to provide them

Regardlng your concernsg over Daswoo,
there is no evidence of Daewoo parts and
gervice in our Nissan faCllltY now or in the
past. Daewoo currently- ‘resides in a
building one mile scuth of our lesan-
facility.

: i o .

Concerning your facilities guestion, I
do not believe anyone who has ever been to
our dealership could call it inadequate. We,
have more than enough land to adequately
display and sell Nissans (approxlmately 4
acres) . Our service department. is not
running at full capacity, so I must assume.

that 1t algso is more than adequate for the
3ob .
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, Mr. Kirrane, if you are truly
.interested in Love Nissan improving its -
,penetratlon then sit down with me at the
upcoming dealer meeting and explain how I
can do this.

36. The foregoing ieﬁterfiﬁdicates‘sevefal troubling
things-abdutltﬁe Halléens'lapproach to #olvirg Love's sales
pepetration problems: - a’misundeéstanding of how a.PMA is
established.'a failureltO‘redognize thaﬁ Nigsan had reéently
readjusted Love's FPMA; and a peculiar bellef that the PMA i1ltself
somehow 1nh1b1ted sales, asg opposed to belng just an evaluatlon
tool. Further, it at least suggests that Robert Halleen
mlsunderstood lesan's allocatlon and orderlng system as
explained by severa17w1tneSSes. It did not propose any plan for'
improving sales penetration; “The letter also did not re-.
address, with any sﬁacificity, the—NiSSén.facility guidélines by
sqﬁare—footage of each part of the facility, but it did giﬁe &L
owner's reassurance that Daewoo servide was?no'ionger being
-performed in Love's lesan~Honda faclllty

37. Mr. Klrrane, from Callfornla, did not meet with Robert
‘ﬁélleen as éuggested, or personally respond to the foregoing
letter. Niséén*é'position is.that Ldve was adequately served by
its local DOMS and by Nissan's Reglon Vlce Pr951dent

. 38. On September 5, 2001, a certlfled letter from Reglon

'Vice~Pra51dent Bradshaw responded to Robert Halleen's August 10,
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2001['letter..'Mr._ﬁrédahaw's response memorializéd a phone -
'convetsation-between himself{and ﬁobert Halleen, which
Mr. Bradshaw believed had resolved the PMA issue; dffefed‘Lové
help With_allocation of préduct (inventory) ; écknowledgéd Love's
 re1qcatioﬁ of Daewoo sérvice; and cited several visitatiéns by
.the -DOM to assist Love. The‘Regicn Vice~President‘s le£ter
fuxther'Aeressed'Ldvels poor sales penetration and requested
:that Love propoée.g_plan for échiéving the region aﬁerage} Lové_
di&'not send Nigsan anywritten‘plaﬁ. |
39. ©On November 26,‘é601, Nissan sent another certified
letter to Lo?é, advising-ﬁhat, even with Lovets neQ,EMA, Léve‘s-
"Asales penetxation-héd fallen to 51;1-percént of thé;egiop
ave:age,Aand'requesting'a plan.of improvement. No plan was
received. |
40. lesan sent a certified letter to Léve on March 4,
2002, adv;glng that Love's sales pénetratlon was only 50 percent
of region average and requestlng a plan for lmprovement Ly
March 31,'2902. Love did not respogd with a plan of correction
- for imprdvement Q£ its sales. | |
41. ‘In October 20b2,‘Hissanfs-ﬁOM'visited Love to discuss
sales(peéférménce and the need to improve. |
42. ©On March 24,‘2603; Nissan éent Love anothex ceftifigdl
letter, advieing-thaﬁ h&ve's sales penetration percentage had -

declined in 2002 to 50.6 percent from an already low 50.9
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percent the previous year, and that Love was ih:bréaéh of the
dealer agreement |

43. Chad Halleen responded to Nissan's then- Reglon Vlce~

?resident, Patrick Doody, generally'sﬁatlng Love's: lntent to
,incfeaSe sélés viaﬁincreased‘advertising énd expressing concerns
about how Nissan calculates sales peﬁeﬁration versus . how Heﬁda
calculates gales penetration He aiso expressed a concern'about.
getting new lesan cars/trucks and the de31red type of Nissan
‘cars/trucks in time to.sell Nigsan units in July 2003 hased on
‘how few units he curréntly_had‘on his lot and how fgw he had on
order. This letter also evidenced bhad-Halleen's
-misunderstanding’bf Nissan's aliocationrand ordering system, and
it proposed no plan of correction.

44. Jon Flnkel lesan s then:DOM, met with the Halleens .
on Aprii 11, 2003, at the dealership. "LOV‘e's then 51.2 YD
perceﬁt'of regioﬁ-ave;age sales pénetraticn was. discussed.

45, On May 23, 2003, Nissan sent Lové anbther'certified
}etter;'advising that Lovg‘s sales peﬁetration héd‘fallen‘tb_
+45.9 percent of region a#erage thrbugh,Mérch 2003, which
cénétituted a decrease from bothmthé previous month and the
.previbus vear. , ‘

46. OnlJune'24; éooﬁ, DOM‘Finkél'again visited Chad
Hallgen'to aSéist~with'neW signage;'inventdry, and "1eadsv for .

s .

gales. ’
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47, On June 27, 2003 Vlesan 1ssued another NOD to Love,
uagaln based on Love's current sales penetratlon of 46. 7 percent
?and long—tarm salés penetration daficité._ it gave notice of a
breach of the dealer agreement and held 6ut.to Love the opﬁion'
of curing ite breach by increasing sales penétraticn to reach
the region averagez- At thls stage, Love = performance had
resulted in 200 -plus 1ost Nissan sales per year. each year gsince
1959, |

- 48. . Mr. Finkel aléo called Qn Love iﬁ July of 20b3 and
advised'thaf Love had improved to 48.2 pefqént of théfrégﬁon
avéraQEvin sales panétfatiﬁn. He alsocalled‘on.August 8, 2603,ﬂ
and ad&iséd,that Love had climbéd to 50.7 percent of average,
but reminded Love that Undér the'tefﬁslof ﬁhe current_NODf,L0ve
‘had to attain region average gaies penetrafion by September 2003
or Nissan would eerminate the dealer agreement . |

49; On ARugust 15, 2053 Nissan sént another bottom ten
.1etter, agaln adv131ng Love of 1ts def1c1ent sales penetratlon
and requestlng that Love submlt a plan for 1mprovement to reglon
averggé by Sgptember 15, 2003. Love's response was recelved:by'
Nissan on September 18, 2003, but ié contained no specificrpian
fbf.tﬁé fqture.énd,moStly:related-Love;s-previqus July and
August‘2003‘chaﬁ§es in hiring trainéd personnel in both sales
and'serviée areas;;discusséd compensatioh inéenfivas already

instituted for sales personnel; and stated that Love recently
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ﬁad sometimes lost money eﬂ new car“aealsrb§ pricing them low,
just to moﬁe Nissan-uni;s;‘ These érior dhangee =T} faf had
preduced minimal effect and 80 fer hed nof'Signifieantly_
imprdved Love's seles.penetratiOﬁlfiguresQ, Cutting Love's
pxoflt margin clearly was not a long-term solution to 1mpro§e 
the dealer's eales penetratlon
| 50. On September 24, 2003, Mr. Finkelragain met'with Ldve

to discuss-che'srsalee penetration,-which was then at 53.1
percent of the region.average, through July 2003, He again
remlnded Love that it needed to meet the reglon average sales
penetratlon by the end of the month or Nissan would termlnate'
‘the dealer agreement

51. chever, Love's raw score of new car sales -and
penetration percentage had madestly iﬁcreesed after the June
Noﬁ,‘and Nissan accordingly extended the NOD as ef Noﬁember'S,
2003

52; Mr. Finkel met with Love on Decembef's, 2003, to
diecues the Octobef 2003 gales penetration,report, which for.
Love'etill ﬁovered‘at ohly 56.6 pereentlof region average selesl
penetration. | o |

53. Mr Finkel's repoit ﬁemarialiZee that at thet time,
Chad Halleen 1nd1cated he planned to renovate parts of the
facility; Mr. Flnkel urged Chad Halleen to- “de dual® with Honda

Vin order to take edvantage of the generally 1mprov1ng Nisgan

24




market; Mr. Halléen said.hé‘did not think he could do that .
financially,“due_to Nisgan's spaéé_requireﬁents;’énd Mr. Finkel
said he would get back to Mr. Halleen aboﬁt the space
requirements. ALové did.not vqlﬁnteer capital to build a new-
facility or to de—duai cr;gffer a compreheﬁsive-sales
penetratlon plan

- B4, Mr. Finkel also sat.a sales objectlve for Love of 400
newrniésan-vehicles for 2004. Thls goal was not a lesan
requlrement or an approved Nissan evaluatlon tool and;the
flgure has never been used to evaluate Love for active and
effectlve ‘sales perfoxmance/penetratlon It was Mr Finkel's
OwWnl incentlve ldea. Love contends that an aspirational raw
score like this should have been.Niésan‘é reqﬁirement allAaioﬁg!
.yet at no time did Love ever éell 400 newaissaﬂ vehicles in a
y_ea;c . |

'553 on February 10, 2004. Mr. Fiﬁkel again met with Love _
to discuss that the 2003 year ~end data showed that Love had
‘fallen back to a 55.8 percent of region average sa;es
lpenétration; |

56, .On april 1, 2004, lesan 1ssued the NOT whlch gave

rise to the'inétant case. The NOT was based on Love 8 .
historical and céﬁ?inued poox salesrparformance,‘as evxdenged‘by

statistics and evaluation-through December 31, 2003,
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SVW- At'the time that the NOT wag sent to Love, Nissan did
not base the NOT on Love's'sales pénetration fbr.the first
quarter of 2094: whlch ended March 31, 2004. Due ﬁo a
natlonw1de audlt Love's PMA had been lnconsequentlally changed

on March 1, 20045/ Howév6r5~tha figures representing actual

N

sales pénétration up.to thejdate of ﬁefminationh A@ril 1, 2004;
including calcﬁlations based on the latest Pﬁﬁ}-have sincé béen
reviewed by Nissén, anid these-statistics_suppqrt a finding that
through March 2004, Love's sales penetration_ranked 147th of the.
" 154 Nissan dealers'in'the region; 56th of the 57 Nissan dealers
theh in Florida; and 17th of the 17 Nissan dealers inkité

district.

- Ll

" 58. After five years of a variety of counseling sessions;
wafnings{ NODs,'and:extenéions, and after Nissan's realignment
of Love's PMA in 2661, at vae's reﬁuést,-Lovérétill hadffailéd .
to ever neet the‘regional sales'aﬁerage{ana,fdespite repeated
solicitatibﬁ by Hiséaniofla comprehensgive writteﬁ-plan for
imprcvement of Love's sales penetration, Love'had fai;ed to
submit‘such_a plan.r |

59, Nénetheless,-the Halleens, father and son, testified
that since‘tyey téok over Love'in:iéss, Ehay have had a private
plan thaﬁ is best ééscribed'éé "slow, stable grbwth.“ This,
geems to mean, among other thlngs, that ‘they chose not to accept

all of lesan‘s suggestions 51multaneously, but wanted Lo bulld
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and 1mprove Love's gales force first, before 1ncrea51n§ its
advertl$1ng, before orderlnélstocklng certaln new modele of
Nissan vehlcles The problem with this “plan," apparently flret'
advanced at hearing, is that it has never resulted 1n Love.
_meetlng the region sales penetration average
| 60. In attemptlng to Fulfill its obllgatlone under Subpart
‘3.e.2;{ of the dealer agreement, Nisean, through’ 1ts DDMS,
Regilon Vieeéyresidents; and other corporate management, at
various times during thé iaet‘five‘yeate, has advised Love as
‘-set cut prev1ously (see Findings of Fact 38,e4é,.and 53):and_hae
also advleed Love to stay open on Sundays; increase. advertlslng,
and hlre and train competent personnel in both salee and eerv1ce
_fielde, includlng getting all Love's service personnel trained
and certlfled by Nlesan B0 that Love could offer customers
“Certlfled Nisgan used cars and serv1ce," thereby engenderlng
" eustomer satlsfactlon and brand loyalty.' lesan also has
suggeeted that Love melntaln a steady workforce;rccnduct off-
site sales, and stock and move new modele Few of these
suggestlons have.been 1mplemented by Love.

C61. Love hed prev1ously tried etay1ng open on Sundays, but ‘
found 1t not to be  cost- effectlve and declded to stay closed on
Sundays, even though- staylng open &ould have meant Love would
have been the only dealer of .any brand open on . Sundays in

Homosassa and therefore more competitive. The Halleens
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fepreséﬁted at heéring that they'inteﬁd'to eventually stay open
oﬁe‘or more Sundayszper ﬁontht but they did not claafly indicate
this £03Niégan prior to the NOT or explain why they wﬁuld:ﬁét‘
-open‘on'Sundéys at that time; -

62. Only since late 2003 héve the'cﬁrfent OWners
51gn1f1cantly 1ncreased their advertlslng budget and spread out
thelr advertlslng through several newspapars, blllboards, coupon
books, two radlo statlons, mall dellvered prlnt adé, cable_-
telévision spots,fvarious teléphgne hooks, and direct mail. .
This effort_was 1a£a,'and_the amounts spent- up to tﬁe date of
tﬁe NOT were well below Nissan's advertising #egommendations.

3. Love's gmales maﬁéggrwtesﬁified‘that_éales“staff has

-been adequate for several yearslat Love. Howevel,

: tradltlonally, Love has maintained that there are not a lot of
tramned dealershlp personnel in its local communlty or its PMA_
and that there are few persons who are Wllllng to move to
Hoﬁosassa to work. - Love asserts that it is dlfflcult to 1ure
trained gales personnel to Love's rural 1ocat10n, and thatr

hlarger markets, where income and prestige are more. attractive,
1uré away ?ersonnel that Love has trained. ‘Yet the fact remains
that other dealers with éiﬁilar problems‘aﬁe outselling‘hoﬁa.
Also; tiaditionally,'LévelwouldAnot'fqllow Niséan'sfadficé.to
send its salespeople to'training sesgions conducted at other

Nigsan dealerships for fear that its-em?loyeesiwould_be lured
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-away by that dealership, and Love has fréquentlyAnot had, NisSan_
.cértifie&rmechanics in its sgrvice department.r Since 2003,
Chad Halleen works on thé premisés*fromopeninguntil'after
closing. He has creatéd an_agéreésivé recruitment program and
sales 1ncent1ve pfogram .He has instituted dailf‘sales meetings
“with staff weekly motlvatlonal meetings, - and promotlonal
l¢qokouts, but these lgte efforts did not :esuit in effectlve
sales_penetraticﬁ figures prior to the NOT.

64. - Tradifionally, Love.hgs resisted hblding off-site
sales, as. recommended by lesan but. Love pointed out ouly one
. location . where there mlght 90581b1y, be a legal 1mped1ment to

off-site sales, and foexed no,other reason for.not‘holdlng off-
site sales. |

65. Lové's recent reduced - -pricing to increase,unit_sales
has increased its unit sales while adversély affecting its gross
profit margin, but eﬁen these‘extréordigary efférts did nqt-‘
fesult‘iﬁ.reachinéAregign average sales penetration figures
beforé termination. Moredver,.éhis sacfifice has the‘gotenéigl
df gdvgrself affeéting Love's capitalization and long térm
success. |

66 . The‘ﬁarties‘have each ﬁormedrthe opinion ﬁhat‘Lovejs o
:pfoblem§ wi£h_Nissannéw cat/truck invanfdry impacted‘its‘éaies
penetration. Léve maintains that it could not gét thé.aﬁduné

and variety of Nissan inventory it needed. Nissan suggests that
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the ﬁalieens did'not ﬁnderstaﬁd how to uee phe.Nissan alloqation o
of product‘aﬁd ordering syetem tO-ﬁheir:advantage.

67. Nissan established that, over time, Love sometimes
-feiled te'cdnfirm its allocations, so that Nissan hed to contact
'Love‘direétly;”ﬁhat‘over time,‘Love sometimes declined wvehicles
offered under lesan's current productlon order system; and that
over tlme, Love frequently decllned o take “pass 2" vehicle
-offerlnés bellev1ng them to be somehow 1nferlor or hav1ng been
repeatedly rejected.by other-lesan deelers, neltheﬁ of Whlch
perceptlons is accurate. Nissan furtﬁer eetablished'thaﬁ,on
occa51on, its DOM 1nter§ened‘to prov1de unlts when Nissan
complai,;led about availability.

" 68. The tdtality of the evidence also shows that there was
.an on—golng discussion betwean Love and Nissan's successive DOMs
to the effect that Nissan repeatedly recommended that Love
should stock more cars, in more or different models, in morel'
‘colors;‘wifh'mbre cptional packages, in mrder'to ﬁake more
_sales, and that, for a long perlod of tlme, the Halleens'
concept of slow and steady growth caused them to resist the
varletal approach suggested by Nissan. Thls was because the
Halleens believed they knew their potentlal cllentele, up cloee
(see Findings of Fact 59 and 71), better than. dld lesan, at a
‘ disfan;e, and the Halleens perceived that they might be:"stuck“s

with new Nissan modelslthey‘believed‘they could mot turn over in
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a reasonable amount of tlme However; Love's 1nventory
regularly stayed at 60-90 days eupply, Wthh was the’ 1evel the
Halleens ‘wanted, and Love's. inventory sometimes exceeded 90
days' eupply, the level advocated by lesan‘s representatiVe.A
Therefore, it is clear that Love got its ordered 1nventory, had

the 1nventory mix it selected and that same 1nventory dld not
penetrate Love's PMA adequately and never reached the reglon
average sales penetration. |

;69. fove was responsible for selecting and orderlng 1ts

own inventory tor its potential ¢lientele both by quantity and
.vetiety. Norfeult in this regard has been_ctedibly'attached tqQ
Niesan. | B | | o

70. . ?ursuant to 3.D. of the dealer agreement, thete are
additi@nal factors beyond just'saleS'penetratlon/performence
‘that‘Niesah is oﬁligated to censider in the tetmination.of a
dealer,

71. Hereln, one of the factors 1dent1f1ed by Love as
unique 'is that 32 percent of the re51dents of Love' 8 PMA as
constltuted at any time were retirees, the ma]orlty of whom are
:over 63 years of age and who wanted to pay. cash, wmthout taklng
advantage of the several new car flnanclng plang and packagee :
whlch'are the financial lifeblood of most dealershlps and which
would benefit Love's gross proflt margin, capltallzatlon,_and

'caeh'flow,-whlle Nissan's targeted customer demographlc is 29 to
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54 years of age. 'Hewever, the financing issue is a
_capitalization ﬁroblem,'which periodically has been a concern
voiced by Nissen- ILikewise, the segmentation analysie,-which is
-part of Wissan's reglonal evaluations and ranklngs, leldes
- competitive reglstratlons 1nto gseparate types or “segments“rof
vehicles sold in'a market. The dealer is evaluated only on its
expected penetratlon for each segment If one segment does not
perform well in a certain,PMA, the:dealer is heid o a ;@wer
sales exﬁedtation for thet type-ef vehicle. Evenladﬂusting for
segments, Love's eales penetratien figures do not pess muster.
72. Another unlque factor alleged by Love‘is that there is
no 51gn1f1cant retail act1v1ty in Homosassa Or Crysta} River to.
draw consumers to Love from other parts of 'its PMA. That §aid,
Nissan eredibly represented that its sales penetration
methodology took into aceount therigeal marketiﬁé‘conditione,
- area, sheppieg habits of the Qublie, traffic patterns, natuxral
and man-made heuhdaries,‘and other relevant.iseues concerniﬁg-
the ﬁemesasea'market when it performed a merket gtudy .in Love's
area and when it twice re-evaluated and altered.Lovele_PMA;7’
73. Love identified commuting patterns in‘its.PMA.to;be

goiﬁ§ away from Love'e-location to‘other PMAs .and claims thie
factor exposes commuters to more a&vertlslng by other dealers
thaﬁ to Love'e advertlslng, as well ag exposing them to the .

presence of those other dealers in and ocutgide Love's PMA, but
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this would seém to be a problem with Lové‘s‘advértising;-if‘
anytﬁing, Finally, even Love ultimatelyiaonceded that.tﬁis‘ig
noﬁ a ﬁhenomenonlunique.toﬂLove Niséan but:is‘faced b§ra11
dealers near Love experiencing sales intg-the PMA by competing
game liﬁe dealérsgl | |

74. Deﬁographic faqtoxslare,é bui1t~in‘compoﬁeﬁt of the -
aséigned PMA.. -Reginn average sales penetrétion is achievable,
regardless of metropolitan or mérerrural location, _sales 
penetration byinon;metropolitan dealers tas defined by Nisgan)
iq_Flofida faf March-zﬂoéngD was 98.3 percent vErsus 98.6
pe%ﬁenﬁ for metropqlitan dealers {as defiped by ﬁissﬁn)w- While -
Florida.dealerships ére,hot the comparisﬁn‘réquired by the
'dealership agféemeﬁt, this_statiétic_is meaningful in the
present caée, because of Love‘svaﬁproaéh to.tﬁe issue, More to :
: the'point,.however,-is the fact ﬁhgt‘each.éhalysis of the region
~and the PMA found Love lacking in sales and pfovidedla‘fair
comparisdn-with all ‘other dealers.

75. Lovefcomplained that its sales ﬁenetrationnsugcass‘was
‘iﬁpeded because ghere are mére-domestié car dealerships in its
PMA than.impbrt'dealerships‘in'its PMA, but hcw_this ;enders
- Love's situation différept frdm other Nigsan dealerssip the same
region was not;cléafly eﬁunaiated and’no néxis b?tween\this
factor and lLove's 1éékrof saies success was clearly

established;w
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76 . -Love claims, as andthér ﬁnique‘factor, that dealers.in
larger communities téﬁd to stock more inventory than dealeES‘iﬁ
smaller communitieé and that gféater variety can be é reason f&&
potential car buyers to trével fﬁftherrfo a larger dealer. Once
again; this factcf WOuld seem to have béen a préblem solvable by
-Love’'s stocklng a 1arger inventory and a more varied inventory,
but lt'does not render Love's sltuatlon unlque (See Flndlngs
of Fact BS and 66f69.)

| 77;' Also, Love asserts that conéumers-qn the periphéry of
Love's PMA érg_physically cldser to dealers in otﬁer'PMAs,-but
this ig clearly a factor commonftoralmost'éVEry PMA in the
nation. | |

78, Love submits—thét it should only be required to sell

in,‘and be evaluated on, its-sales-based on Citrus County, its
home céunty, becauge Citrus County is the only area Love can
_“reasonably be expected to serve," but Love offered no credlble
reagon why it should be singled out to be a531gned guch a.
limited territory. Robert and Chad Halleen knew the size and
extent Qf Love's PMA when they assumed cont£01~of.Love in 1999,
and the dealership agraement is clear as to how Love's sales
were tofbe'evaluated by-lesan. Nigsan re- evaluated and
adjusted Love =] PMA once at Love's request and once pursuant to
"a natlonal audit cf PMRs. A reductlon of the PMA to one county

was not demonstrated to be a reasonable-measuring technique.®/
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T Even Love;s expert, M:w Roesner, admitted that Love's PMA was
properly . drawn and that'none.of the afeas incliuded in Love's PMA
.should be éssigned to other dealers.

. 79.. All the ﬁorégoing-alleéedly."unique factoré" raised by
Love amount to Lovefs dissatigfaction with its invéntory, PMA,
oxr capitalization As ﬁraviausly stated, Love largely
controlled and 1ntentlonally 11m1ted its own 1nventory.
.Capltallzatlon was also under Love's control Love's PMA is a
qreation of Nissan, but,one whlch—reasonably maasures
dempgraphics and‘éales,' The PMA adjustments have been
: p'l-:eviiously ‘discﬁssed.

80. rFinaily,‘Love contends‘that‘ﬂiésan has not_greated'
Loveiiﬁ "a uniform and con&istent" manner with othexr
specifically named dealerships that haﬁe also, in some years,
not met'their region éales a#erage. These are: Nissan_of-
Melbourne, which did‘nof meet its regibn sales average'for ﬁdur,
_yeafs aﬁd which hﬁd'wérse results thanhhové in'ﬁoél and 2603;-
Alén Jay lesan, which did not meet its reglon cales averagé_for
four fears “and had worse results than Love for 2001,'2003,,and,'
2003; Hampton Nissan and.Hill lesanf‘each of which did not meet
the reglon average for four years and each of which was worse
than Love in 2002 and 2003; lesan of Lakeland/Jenklns lesan
which did not meet the'region sales average for four years;_and

Lake Nigzan, which was worse than Love in 2002.
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8L. UNissan réédiiy admitted that any individual
Cifcﬁmstances'coﬂsidefed for one dealef‘should Ee considered for
all dealers, but in fact, aach‘of the foregoing déalershigs_
_presented a unlque smtuatlon very diffexent than Love's
751tuatlon Obvlously, the degree of lesan corporate kﬁowledge
about each dealer on the date of Love‘s Aprll 1 2004,JNOT is
pivotal ./ |

82. ,Niésan of.Melbou;ne éxpeiiencéd twofgwnership qhéﬁgeé
betwean 2001 and Aprll 1, 2004. Iﬁs gales penetratiop impfoved
with téé new dealer in 2001 “but it was sold agaln After the
second sale, Nigsan also gave the second new dealer a chance to
iimprove séles penetration.‘ After the second gale, Melbournefs
saleé penetxation was still ﬁigher‘than Love's for each of the
first three months of 2004, but Nissén;would not have kno&n the
whole of that:quarter}sfstatistics_forweithér dealer on April 1,
2004. |

"83. Alan Jay Nissan‘s dealer.priﬁcipél recdgniéed'that ﬁis'
dealershlp wag in trouble and. personally sought out. lesan s
current Southeast Region Vlce Pre31dent Patrick Doody, to 1obby'
a compréhensive Nisgsan sales improvement plan whlch-lncluded
relocation and construction of a-new, equusiﬁe‘ﬁissan
dealership separate from Alan Jaylé exisﬁing Toyota deale%shipﬂ
The dealer presented.a-detailed marketing pian,,persqnne1 

changes, changes in compensation, and a plan for increased

36




‘capltallzatlon The capiﬁalization of thé-ﬁroject was initially
raised by the dealer, and he nmade a "dramatlc lnvestment“ 1n-
| Nissan‘inventory before Nissan committed to hlskplan. Alan
Jayﬂs.pian:waS'implemented in 2003. Love had been-éffered
geveral chaﬁCes to sﬁbmit a Eomprehensive improﬁement_plan to
Niséan,'but did not. Nissan management pefceived,Love‘s
‘prln01pals as not 1nvolved and uncooperatlve 1n gales
1mprovement they percelved Alan Jay's pr1n01pal as 1mplement1ng
practlcal plan for success and‘gave hlm an opportunlty tol
succeed' 'Although the first quarter of 2004 figures ware;not
avallable when Love was termlnated they ultlmately showed that
by the time Nissan 1ssued the NOT to ‘Love, Alan Jay's sales
penetratlon had gone from 48.09 percent in 2003, to*as.sl-
percent of the region sales penetratlon through March 2004.

84 . Hampton Nissan was on the road to termination at one
point..'After study, Nissan adjusted Hampton 5 PMA, effectlve
Maréh 1, 2004 as part of & nathHWlde rev191on ‘of PMAS. Love s
PMA (was adjusted at the same tlme but was not substantlally
altered. (8ee Finding of Faqt 57.) Prlor to proééedlng to .
terminaﬁion,”uissan gave Hampton an.opportunity to be,evaluated.,
upoﬁ its new PMA, ﬁuéh as it had given Love the same oppértunity _
in 2001. INisséﬁ had ndf compiled and analyzed the March 2004
' results of its reglonal evaluatlons, 1nclud1ng the new 2004

. EMAs,'when it termlnated Love on April 1; 2004, but - the gales
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already made by both‘dealérs ultimately shdwed that Hampton was
performing férlbetter than Love by april 1, 2p04.. When. .the -
‘compiled'andfanalyéed first:qﬁarter 2004 sales penetratibn
figureé'be¢ame available shorfly afﬁer April i, 2004, they
demonstrétéd.that‘Hampton's penefration had risén to 85.74°
‘perceﬁt‘of the region in March. Neither in 2501; nor 2004, did
chaﬁges to Love‘stMA:meaningfully'imprqve_Léve's sales.l
,penetration_perfofmance,

85. Séles’penétratibn by ﬁill Niséaﬁ had been a&§ersely
affected by‘the‘re—rduting of a major thoraughfare away from
that deélership; Hill résponded to Nissan's cdmplaints‘about_ 
Hill's declining sales penetration.by réquesting td relo&ate and
const;ucﬁian improved‘facility,_bgt befqre Nissan commi;ted to
this, Hill demonstrated a dramatic‘impfovemeﬁt,iﬁ saies.

86. Nissan of Lakeland was sold to a new dealer and
renamed "Jenking Nissan' in 2003. The new ownexr institutéd a
plan to relocate the'dealeréhip in order to improve its sales.
'penet;ation ﬁp to the vegion averééef but within a yééf and’ even .
before the move to the new location, there ﬁad been significant
‘ improveﬁent. ‘As of March 2004, Jenkiﬁs had_reached sales
penetration at 81.68 percent of the region aveiage;

87. The access road in froqt,bf Lake Nissan wasireroutaq
and closed for an extended pexiod dﬁegto constrﬁction. Lake

created a plan of correction which.included constructing a new -
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facility to attract-cuStomers and‘agreed with-Nissan,that i1
Lake did not meet reglon average sales penetratlon by June 2005,
vLake would sell the dealership, presumably to a retaller who
could meet the desired average
| 88.. Love lhiag not demonetrated that any road constructlon,.
" sale of the.dealership, or any other prcblem peyqnd its control
_affected Love's poor sales penetratlon

89. Love also ascrlbes 1ack of -good faith to lesan 8
buﬁihess‘decisions to not terminate these Dther_struggllng
dealers who. were confronted with conditions iargéiy beyond their
control and who foered Niggan detailed plans torgvercome their
disadvaﬂtaggs, but Love has'notpresetted any persuasive.w
evidence to,that'effecti Love only has presented evidence that
aftet Hill, -Lake,'an& Lakeland/Jenkins cOﬁmitted their finances
to bulldlng new fa0111t1es to take advantage of lesan's growth
in the lndustry, Nissan gave some addltlonal money. toward those
. goals up to amounts consistent with the maximum amounts in
Nissan‘s dealer assistance program ﬁor'such;pr03ects,. lesan
will provide assistanée monef up to $420, 000.00 for major |
.fa0111ty changes but requires that the dealer submlt a plan
and/or demonstrate lmproved performance First. . An.addltlpnal'
. $80,000.00 gan be nearned" by the dealer based on_ improved’
performance. However, ‘there 1§ no indication that Lova has ever

consldered building a new- fac;llty, 1et alone offered to bulld a
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new facility,”or'hés‘aéked for fipancing from Nissan for such a
projecﬁ. Bagically, Love hés‘nevef foered‘ﬁissap any tanéiﬁle
plannéf correqtion or éubstaﬁt;al improvement of its penetration
-percentége, as have the other named dealers.

90. Love demonstrated that Nissan has suggested to Love
that it build a new facility and let its_ﬁpnda dealership go so
ag to Eake advantage of the improving Nissan méfket, but Love
Qas free to fejéctlthat éﬁggestionxélong with all the other
Nissan'sugéestions it #ejected. lThg penetratiﬁn figures are the
fesult oﬁTLove‘S'choices;inot'Nissan's coercion.

'_91; Love élso hag suggestéd:that the NOT heréin is related
to‘Nissan's 2001 objection to Love's adding a DéewOp dealership
and due to Love's'éontinuinglassociation with Honda;' Neither .
suggeétion was proven. Indeeéd, there was no mention of the
Daewoo connéction by either party aftex 2061, and mention of the
Honda copnection was fe;sonable-in'the‘conpext it came up. (See
‘Findings of Fact 38 and 53.)

CONCLUSIONS OF LAW.

92. TheADiviéion gf Adﬁinistrativeiﬂeqrings has

' jurisdiétion of the subject mattér and the‘ﬁarties_to this

prccgeding,'in achxdancé ﬁith Sections 120.569 and 120.57(1},

'Fid:ida Statutes. 5  : : RN - :'-. -l‘
'93. This Eausé is goﬁerned by.chapter 320; Flcfida'

Statutes, including but not limited to Section 320.641(3),
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Florida Statutes. This sectlon was most recently amended-on
June 8, 2001, to 1nclude a prov1elen tequlring “unlform and
cons;stent appllcatlon of the grounde For termlnetlon _The
dealer agreement between Love and Nissan was executed on
March 4, 1999, and has nat been amended since 1ts exacutlon,
Howevex, the amendmente to Section 320.641(3) apply to thle
aetion ftdﬁ_their effective date,rqune,a,‘zool, until april 1,
2004, the date of the Nétice of Terminetion herein.‘

‘94. Sectlon 320 641(3), Florxda Statutes, provides:

: Any motor vehicle dealer who receives a
notice of -intent to- dlecontlnue, cancel, not
renew, modify, or. replace may within 90- day
notice period, file & petition or complaint
for a determination of whether such action
o "~ is an unfair or proh;blted_dlscontlnuatlon,

: cancellation, nonrenewal, modification, or
replacement. Agreements and certificates of
appointment shall continue. in effect until
final determination of: the issues ralsed in
guch. petltlon or complaint by the motor

- yvehicle dealer. A dlscontlnuatlon,
cancellation, or nonrenewal of a franchise
agreement is. unfair if it is not clearly
permitted by the franchise agreement is\ not
undertaken in good faith; is not undertaken
" for .good cause; or is based on an alleged
breach of the franchise agreement which is
not in fact a material and substantial
breach; or, if the grounds relied upon for
termination, cancellation, or nonrenewal
have not been applied in a uniform and
. consistent manner by the licensee. A

- modification or replacement is unfair if it
is not clearly permitted by the franchise
agreement; is not undertaken in good talth;
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or is not undertaken for geood c¢ause. The
appllcant or licensee shall have the burden
of proof that such action is fair and not
prohlblted

95. The duty to go forward and the burden to prove, by.a‘
preponderance ©of the ev1dence Nissan's compllance with Sectlon
320. 641(3), Florlde Statutes, 15 upon Respondent Llcensee,
Nissan. | | |

' '86. The thrust of'Love'e defense 1n thle cause.hae been
(1) that Love's only obllgatlon, pursuant to the dealer
agreement wag to “aotlvely and effectlvely promote the sale at.

retail® of.lesan vehloles w1th1n its PMA, and (2) that Nissan

1nequ1tab1y termlnated Love Whlle permlttlng other equally, or
more egreglously, unsucceesful Nissan dealers to continue to

‘ operate More spec1f1ca1iy,'Love asserts that because Nissan
could have 1mpoeed but did not from the beglnnlng‘lmpose, upon
Love & epe01f1c, ob]ectlve performanoe obllgetlon, such as
requiring the sale of a given number of new caxs whloh Nissan
expected Love to sell in a epecified period of tlme, there is no
clear crlteria for measurlng Love's "active and. effective*
_promotlon of Wissan sales. Love arguee that the dealerA
agreement does ﬁot requlre that Love achleve a partlcular 1evel
of sales penetratlon or exceed the level of sales penetratlon of
'other lesan dealees Love euggeets,flnstead that Nissan is

free to use as an. evaluatlon tool Love =1 level of ealee
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'Lpenetratlon, ag compared to the region average and the sales
penetration of. other dealers, ‘but that Love's fallure to meet
the reézon average or tO'perform above the~bottom of the dealer
rénﬁing is not, in‘aﬁd of itself, a valid basis'for termination
of the dealeé‘agreement;  Whi1e_aoknow1edgin§ that it is a low
jvolume oales performer, Love suggesto that Love'sifailure to
mogt'the regionél,sales average ig an impropersmeasuriné guide -
when the term or terosr “avefage“ or “a%eragé sales, " ore'not
7spec1f1cally uged in the dealer agreement ag a measurement of
_"actlve apd_offectlve prOmotlon_of-sales. Rather, Love asserts
thgt the tﬁréohold issue is whether, in light of problems
"unique® to its BMA, Loﬁefs‘éales activitieé'satisﬁy‘the.“aotive
and effeotive“.obligagionlestablished in tho.dealer agreement._
Love alsoxmaintaios tﬁat, to thé‘extent‘the‘obligations”impoéed
'by the deéler'agreement uﬁon Love are ambiguous, such émoiguity
should be resol#ed in Love's favor;'because Nissan was the

drafter of the agreement. See Homestead v. Johnsom, 760 So.. 2d |

.80 (Fla 2000)

87. In addre531ng LOVE'S arguments generally, it can be
said- that Love may have actively promoted Nissan sales, but Love

did not meet the conjunctlve,requlrement'of effectlvely

promotlng lesan sales, The NOT speleically cmtes Love
Nissan's historical performance and its sales penetratlon in the

. calendar years 2001, 2002, and 2003. Although sales performance
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‘in 5004 is mentloned this was not a baéls for-termlnatlon‘
Even if the firSt quazter of 2004 is considered, it affords Love
no coﬁfort.' The evidence is clear that Love's performance has
always baen below the raglon average pursuant to an evaluation
methodology Wthh is generally accepted in the 1ndustry and
which is a reasonable one. It ie a methodqlogy Nigsan has
conSLStently uged to e&aluate all 1ts dealers, not just. Love.
‘:Love's pr;nclpals knew of and agreed to, the evaluatlon method
used and the PMAs upon which it was sequentially based from the
‘inﬁeptionAof,the dealer'agraament.-7The PMA was adjusted once,
at Love's reﬁuestn Pursuant to theirICOntract,'Nissan advised.
Love peripdicallyfof the jeopa;rdy of the dealership arising from
"Love's poor éalesVPenetration*and offered advice;on how to
'improve.saiés peneﬁration,‘ L.ove deliberately chose notrto'
1mplement most of Nigsan® slsuggestlons Love identified other
dealers who ranked‘below ©Or near Love durlng'one tlme period or
'another but]no dealer whgse perfqrmance wag as consistently poor ,
~and long—sténding as Love's at the time of Love's termination.
§8.' The déaler agreement permits Nissaﬁ to select its.
methodélogy for evaluating its dealers'-séles-perﬁormanca; - One
commonly—accepted,'industry;wi&e“méthodolégy fﬁr measuring
:“effectivenegé“-of a dealérshiﬁ”is_the*methodology eﬁpLoyed_#y
Nissa#, 'Nissan demonstrated, and it is uﬁdisputéd,;that sales

penetration is an'industryéwide'accepted‘standard'for evaluation
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of dealerxs, and-therefore'fgllsAwithin the scope of ireasonable
criteria," as permitted by.the.dealer agréementr NisSan has
used this methoddlcgy.for‘a minimum'of the ﬁreceding five years,
1nclud1ng the perlod since the most recent statutory amendments}
in 2001. Love dld not demonstrate that Nissan has used any
other dealer evaluation methodology in the precedlng five years‘
or sincartha statﬁtory amendments in 2001. While competing
‘statlstlcs may -be. slmppery things, there is hé ﬁispute that
‘lesan's statistical analysrs ‘has correctly measured Love's
'results and has‘;orrectly compared those_results Wlth.the cther"
dealers,in‘therPMA. While Love.correctlylasserts that
statisticsAShbuld‘not'be “ctnclugive,“ they are.permitted by thg_
-franchiée agreement and persuaéive here.

99. The dealer agreemént éstatlishes the terms of the
bu51ness relatlonshlp between [a manufacturer} and a dealer

.Stella Chevrolet, Inc., et al. V. Roberts Chevrolet Inc.; at

al., DOAH Case No. 88-3099 (Administrative Law Judge Sartin, RO
January 30, 1990; FO May 4, 1990). | |

100; The Florida iegiglature could have mandated, in its
amendments, the meth@dology‘by which-manufacturers evaluatet
‘dealer sales performance or could have 1mposed minimum éalet
-performance standards for termlnatlon, but it chosa to leave
those ﬁatters up to the agreement between the parties. Sectlon

3.A. of the dealer agreement in this case clearly obllgated Love
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to-"actively-and effectivély bromote‘the sale at retail® éf
Nigsan wvehicles within its PMA. Love accepted énd'agreed Lo
this obligation, yet Love's sales p&rf@rman&e was'chronically -
pdorf' Nissan demonstrated that by a commonly-récqgnized‘
methodology within the industfy,‘Love consistently ranked sales
at only'aboutihaif the raﬁe of an average dealex in Love's
'region.' Section 3.B. of the dealer agreement cléarly‘permits,
Nissgan to'eVAiuafe Love's sales perférmance gtiliéing reasocnable -
criteria. Sales penétratian is speciﬁically set fortﬁ in-
Section 3;B. of the dealer agreement "as aﬁ acceptablé dealer
evaluatiﬁn methodology. NiSSan'has conéistently used region
average sa;és penetraﬁion as its evaluation standard;_ This‘
standard has not been‘hiddén from Love and has been repeatehly
disclosed to Love. Indeed, pufsuant to Section 3.H. of the
dealer agreement, Nissan has repeaﬁedly advised que'of its
failure. to achieye aﬁd maintéin regionlaverage and that
continued failure inrthis7regard was érauﬁds for terminétioﬁ-oﬂ :
the. dealer égraement. Sectioﬁ 12.B;i;é. ofithe dealer agreement
also clearly permitS‘Nissan to terminate a dealer when thﬁtf'
dealer;has failed to substantiallf fglfil; its—résponsibi1i£ieé
Aﬁ;th respeétfto sales of new Nigsan vehicles. Therefore, it is
conclﬁded that‘Love's'termination wés clearly pérmitﬁad by the

franchise agreement between the parties.
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101. Tt is likewise concluded that Nissaﬁ‘undértook the .
Apfiill, 20Q4, tefminatién due ﬁo-a materiél énd sﬁbéténtiai
' bfeéchiof the dealer agreement, in good faith, and for good
cause. -

102. Love intfoduced.ho evidenge proving any ulterior
motive or lack of g¢§d faith for ﬁhé-termination. The.eﬁidence'
ghows that ﬁissan terminated Love solely for_itS'péor sales
performance.r LQve'é poorlsalgs performance'dates.back'to‘at
A-least 1994, a totél“of 10 yeérs. Since 1999; Nissan”has seht
: elght or- more certlfled letters to Love, relteratlng that lesan'
uses salés penetratlon to‘evaluate‘dealer performanceland that
Love remalned substantlally belo& reglon average fhe  l“
ﬁnder81gned has' con91dered the “mlscue“ of one Nissan DOM to
Mr. Rope:t-Halleen (zee Finding of antl22} and thag,Nissan_haé‘
been influenced by extensivélf detéiied’agtion plan(a} suﬁmitted
bf anothér‘dealar or dealers (see Findings of;Facf 80-87), but
the maﬁeri§l~and sﬁbstgntial fact remains that each time Nissan
requested from“Love‘a.resﬁbnse and'actiop plan fé,cure Love's
Qefi¢ien¢ies, Love failed to provide one.. |

103, Additibpally, Nissan's DOMs répeatgdly visited Loﬁe's
_ déalership.to‘adVise and_aséist‘Love in. improving its sales

performande. Love rarely followed their suggestions and

ultimately little effect was felt. BSee Bill Gallman Pontiac GMC

Truck, Inc¢. v. General Motors Co:g,.DOAH'Case'NQ._89~0505
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(Aﬁmlnlstratlve Law Judge Donnelly, RO June 28, 1990; FO
February 28, 1991) flndlng termlnatron undertaken in goo& faith
by manufacturer and for good cause where the manufacturer
“contlnuously encouraged the dealer to meet sales performance
standards and has worked with [the dealer] in an effort to

achieve this goal."‘ Cf Nolette Motors, Ing. v. Mazda Motors of'

America, Inc., DOAH Case Nos.'-98v1457 and 93—2-595 |
(Admlnlstratlve Law Judge Adams, RO May 12, 1999;‘F0,August 13,
1999), flndlng lack of good faith where manufacturer falled to
notify the dealer of aileged'breaches, but the reésult turned
npon abanoonment of the franchise. Nissan'demonstrared,good
faith by;'at Love's raquést, raovaluating andfreducing,Lové{s
'PMA in 2001. Nissan demonsnrnted good faith by providing Love
multlple opportunltles Lo cure lts default of sales obllgatlons'
prior to iosuing the NOT. Nissan issued.to Love‘fourrseparate_
ﬁODs botween 2000 and 2003. ‘In'each NOD, Nissan clearly advised
Love of its.deficiencies‘and allonod Love at least 90 éays to
cure the deficiencies. Even when Love did not timely. oure itsl
deflolenC1es, Nissan granted Love more tlme, 1nclud1ng a flnal
exténsion in November of 2003.- Nissan was within its rights to
termlnate Love on the basrs of sales penetratlon flgures through

Deoember of 2003, which penetratlon flgures it had as. of the

date of the April 1, 2004, NOT. See Broward Truck and Equipment

Company v. Navistar Tnternational Transportation Corp., DOAH

48



Cage No. 93-5966 (Administrative LawoJudge.Harrell, RO april 29,

19%4; FO August 13, 1994) vacated on'other‘grounds by In Re:

: Broﬁard Truck and Bquipment, Case No. 94-21195 (S.D. Florida s
Bahkrﬁbtcy Court, October 4, 1994), finding that termination was
undertakén'in'good faith where manufacturer gave dealer six‘
omonrhs' notlce and opportuolty to cure, but the case also

‘discusgses capltalizatlon problems more EXPIICLtly, and Rle

Starr Llncoln-Morcury,-xnc., v, Nrssan Motor CorE;, DOAH‘Case
No. 92-5187 (Administrative Law Judge Rigot, RO June 10, 1_9‘93‘;
FO August 5} 1993), findihg good faithlwhere manufaoturer-aoted
in "consistent, honést;ranq forthright manner? with its:dealer >
and even offered to extend deadlines for compliance on,several.
oooééions, out the case also disoosses an eﬁclusive.faéilit&,A
contract clause more explicitly.- On April 1, 2004, Nissan bad
additional ‘figures for the quartor.immediately preceding,
Januory—Morch, 2604; Those figures wore'not‘fuily‘compiled‘and
‘analyzéd‘ohtil after the NQT‘had Eeen sent .  Thooe‘com§iied )
figures, when analyzed in accordance w1th the standard sales
penetratloo methodology that lesan had approprlately and
_consistently-uoed, showed that Love's sales peuetratlon had .
further declined each'of‘those first three months . of 2004,rwhioh

1mmed1ately precedad the NOT.

k]

1.04. Love hag been a chronlcally poor new sales performer

for Nissan. In 1999, Love received 32.0 percent of the average
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sales penétration aéhieved by dealers in the region;‘ In. 2000,
Ler achiev&d 29.5 perceﬁt of the region average new éar sales.
Ih 2001, following Nissan'e reduction of Loée‘s PMA,-Lové
achieﬁed 50.5 percent of.tagion'average. ‘In. 2002, Love's regibn'
Caverage was 50.6 percent. In 2003, Love aéhievéd 55.8 percent
of the regioﬁ average. While Love demonstrated improvement in
its percentage scores between 1399 and the end of 2063, if tﬁe
Nissan sales penetratiqn regipﬁ gverage:is éompérablélto a
passing gréde of »c," ﬂdve's aferage sales penetrétibn,raﬁrbest,
in 2003} rated only a little more than half of én avérage-"Cf
grade.l Lové's_ﬁoor sales ﬁerformahce-has resulted in
substantial lost Salés opportunity for the-manufacturer Nissan
ig the.ﬂcmosassa;mFlorida, market. Nissan has met ilts burden of
showing-goéd_cause for termination of ité dealer agreement with-

Love. See Broward Truck and Equipment Compahy v. Navistar

International Transportation Coxp., and Bill Gallman Pontiac GMC -

Truck, Inc., v. General Motors Corp., both supra, finding

dealer's failure to achievé;reasonabla'éhare.df market to be
sﬁbstantial-and matefial breach‘of conﬁract'and good causé for
teimiﬁﬁﬁioﬁ. |

105. Not-e§ery failure to achieye.thg manﬁfactﬁrer's"

reglon average sales penetration standard

-

will qonstithte a
material and substantial breach of the agraément'warranting

termination. The magnitﬁde of the short-fall must be considered .
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in determining whgther‘;he deélerfs perfgrman¢e is so
ingffectivé as to warrant ﬁermination.- Unfortunately, hereiﬁ,
ALévé‘has'mate?iélly and substantialiyvfailed to'meef its sa%es~
ﬁbligatioﬁs‘under its dealer's agreeméﬁt wiﬁh‘Nissan. Ldye;has
: ggyggnachiévgd-Nissan's iegion-évéragé sales penetration
sténdard; and at least since-1999,,#ove'S'yearly saies
pegetratién has ranged §n1§ bétweén_29,5 peréeht‘and 55.8
peident'of‘tha; gchieved.by thé averagelﬁegler inANissan;s
regiog.- Congequently, Nissan has estab;ished that itsAloés of -
the new sales market occagiored by cqntinuing ;o,work th:oﬁgh
the Love dealership has been so material and substantial as to
go directly to the core of the business relationship betwegp
Niésan and Love. Nissan'haé met its burden of showing that

. Love's breach of sales perforﬁance-obligatiohs cdnstitutesla.

material and substantial breach of the dealer agreement.  Bee

Broward Truck and Equipment Company V. Navigtar International

Transportation Corporation, and Bill Gallman Pontiac .GMC Truck,

Inc. v. General. Motors, cgrgi both supra.

106. This brihgs us to the 1ast test, that 18, whether or
- not Nissan has applied.the.grounds:for_termination in a "uniﬁorm
aﬁd.cohsistentﬂ'mannérn"Lova puts for;h that no mé;ter'howrit
is deéd:ibad,'aﬁ leastfonefhalf gf the Qealers.in Nissan's
Southeast Region will not achieve the regiomnal averége éales.

penetration. This is certaiﬁly_true, simply because
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mathematical averaging principIeS'work-that_way. However,
Love's pfemise'that tc’terﬁinatéﬂbove without terminating all
other dealers wﬁo-fallbeiaw average or beléw Love is to behave
inconsisﬁently or withouﬁ uniformiﬁy ism uﬁreasonablé‘and
- contrary torthé's;atute's intent. TLiove referred to six‘othe;l
~ dealers whom Love implied were not "treatéd the same" as vaa; .
Niésaﬁ‘preseﬁted evidence thétWiﬁ had ap§1ied the same :
,gerfoimange ﬁenet;ation evaluation,éta#dardsitgall dealers, - and
:tﬁen toock inté account'311 appr6priéte individual dealer
tircumstances.. Nissan_thén distinguished'Love's.circumstances
from those of the other six déalers.‘ Most of these dealeré.
received some sorﬁ of.extensignérﬁuchﬁas Love had received in -
2001 (gég Fiﬁding of Fact 33) and in 2003 (§§§ Findiné of ant
51), causing QOme ovér}apping of stétistical reporting periods.
One recelved an extension based on a PMA change, buﬁ‘expefigﬁced
signifi;ant sales peneﬁratién after its PMA was revised; épﬁe of
- the:oﬁher six'deélers'perfbrﬁed befter than Love historiééliy;
gome improved their perfofmance-dramatiéall§ by the.timé,Love
o was'termiﬁated; some'pérforhédfpcorlf but not ﬁor Ehe ex#éndéd
length of time that Love performed.poorly; some WEﬁﬁ through
recentfowne#ship changes and demqnsﬁrated subsequent
improvémént;‘aﬁd some had-pbé;.performance caused by.foéd
construction and other outside elements buﬁ ingtituted plans of

corrective action that impressed corporate Nissan. .

52




1067. As‘to whether Nissan'® s(g1v1ng those other dealers
'.tlme exten51ons, financing, or plan approval based OTL the;r de-
dualling with lesanlcompet;tors, or based,on,thelr building new _
facilitigs partly'finaﬁced by Wissan, cqnatitutad 1acﬁ of -good:
faith by Nissap toward ﬁove is conaérned? ﬁissaﬁ prévided
‘adequate commercial ;easons,-inciuding a éhanged PMA; improved
perfofmaﬁce; aggieséive, affirmative.propdsals;.éramatic_
1nvestment 1ﬁ Nissan . 1nventory, and new fa0111ty capltallzatlon
- in;tlatedjby theldealers, as reasons for those corporate |
decisions. Loﬁe was not similar to these dealérs‘in any of
those respecﬁs.

108. A free maiketplaqe-mandates that a manufacturer.bég
free to_consi&er particular dealer circumstaﬁééé‘affecting a
de&ler's séles performﬁnce pfior to térmiﬁatingrtﬁat déaler3  It
is thé essencé of a free economy thatkindustfyrexecuﬁives be
able to use their exéertiselin Qrantihg reasonable exceptidns to
contractual dealers in order to help those dealers 1mprove their
éerformanae, thus maklng a proflt for both tha franchlsor and
the franchisee. An-example of this may be_found in Nissan's-
repeated grantsjof extensions of time for 1mprovement to Love.
To 1nterpret the amended Section 320 641(3},.Flor1da Statutes,
 t¢ requlre ‘that a manufacturer treat every dealer “1ﬁentlcally“l
asldpposed to "uniformly:and consistently™ would be to abrcgate 

the clearflanguage of the statute. .Raﬁher;:the "uniform and

‘ 53.




consistent“ requirement of Section 320.641(3), Florida Statutes,
ig here 1nterpreted to 1mpcse upoen a ménufacturer the burden of
showing that 1t has treated s;mllarly sltuated.dealers in a
uniform and consigtent mannef, and that it has notA51ngled out
any particular dealer for'diéparéte treatment. This case is
com?licated by monthly'and quartérly statistical analysis by.
Nissan but there is no contractual oxr statutory requlrement
that Nissan select a partlcular day, week month or year,. and
terminate‘only the:dealer.whose sales performanca‘ls numerlcally'
"werse“lor‘ﬂworst" at the selacted time, nﬁr is there any
cogtracﬁual or statutory prpvision which reqqires that no -
accdmmodaﬁion be made for:ény.dealer, and that only sales
penetfation figurés be applied ép invoke terminafion in every
case of poor performance.. ‘Indeéd Lo réad such requirementsl
intajthe statute, whenlthe statute has not SPElelcally
established them, would be counter productive to manufacturer—‘
déaler relations and would inhibit sales within the entire
aﬁtomotivé-industry. If a manufacturer's patieﬁde aﬁd'effortﬁ

- in favor of heiping'a faiiing dealerlélevate'that déaler from a .
“wOr%e“-or’“poOrﬁ performer to a "befpgr#'performer‘and-the
manufacturer is théreby deemed to have forfeited its right ko,
pursue terminatiom if that dealer fails to suéceed, it is
doubtfﬁl that any manufacturer wpuld‘dare to devote substantiél‘

time and effort to help dealers improve. Dealers in Love's
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situation would be the wcrse-for,sucﬁ an  interpretation.
Indeed, under such_aﬁ interpreﬁaﬁion,_que wduld probably not
have récei&ed geveral éxtensibns or its fqugstéd'change 6f PMA.
109.. Herein, the evidence shows thaﬁ'NiSSén appiied thé-
game pafformance/penétraﬁion evaluation stanaards3to each of its
dealers, and then Edok into accouﬁt all approﬁriaﬁe individual
dealexr cifcumétances relatea'té‘each-individﬁal dealgr's
performéncg, and_that thoSe”indiﬁiduél circumstanées Wefe
‘congidered on a_CaSEFby-CaSé'baSié; but noﬁe-of those inéi?idﬁal
circumsﬁanceéwhichlapplied tolthe six other dealers were
appiicable to Love.  Love's gales penetration has raﬁked
g céﬁsistentlyAamong the very worst in ﬁhe_éta;e gf Florida and
throughouﬁ the entire-ébutheast,region longer ﬁhan any other‘
" named dealer. Accordingly, it is concluded thaﬁ Niséan has met
its.bufden.of showing uniform and consisteﬁt applicatidp:of.éhe
grounds rgliéd uponriﬁ this case for termination pf Love.
110. Nissan has estabiished all statutory-érgunds for
termination.

RECOMMENDATION.

Based on the_foregoing'Findihgs of Facts an@ACOnclusions of
Law, it is | :

RECOMME&DED: thét a‘finallorder be'entered, diSmiésing
'Lovg‘s Protest/Petition and.ratifyiné.thg,Aprii 1,-2604,'Notice

of Termination by Nissan.
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NOTICE OF RIGHT TO SUBMIT EXCERPTIONS .

All parties have the right to submit written exceptions within
15 days from the date of this Rec¢ommended’ Order. Any exceptions
to thig Recommended Orxder should be filed with the agency tha.t
will issue the final order in this case.
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SACRAMENTO SUPERIOR AND MUWICIPAL COURTS
IN AND ¥OR THE COUNTY OF SACRAMENTO

DATE/TINE ¢ JANUARY 29, 1597 DEBT. N0 3 1
JUDGE ¢ NANCY SWEET CLERK i1 C. LEWIB
EEPORTER :  HONE BATLIFP : D, BUNCH
FORD HOTOR COMPANY, LINCOLN-MERCURY J. EEITH MCEEAG
DIVISION, a sorporation .

Pgtiticner, .
ve. CeEe No.: 98C30247
REW MOTOR VEHICLE BOARD OF THE STATE OF ANDREW LOOMIS
CALIFORNTA .

Rasgpondent.

RAY FLADERCGE LINCOLN MERCURY, INC., A. ALBERYT 3PAR
: Rgal Party in Interest

Nature of Proceedings: STATEMENT OF DECISION ON WRIT OF HANDATE

The Court hereby rules on the above-entitled matter by the attached
Statement of Decision.

Certificate of Service by Matling attached,

BOOK - i SACRAMENTO SUPERIOR COURT
PAGE ' ‘ ) '
DATE :+ JARNUARY 29, 19%%7
CASE NO. ¢ 96C50247 \
CRSE TITLE : FORD MOTOR V NEW MOTOR BY: . LEWrS,
VEHICLE

Deputy Clerk
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CASE NUMBER: 96CS0247 DEPARTMENT: 1

CASE TITLE: FORD MOTOR V NEW MOTOR VEHICLE
PROCEEDINGS: STATEMENT OF DECISION ON WRIT OF MANDATE

C.C.P. Sec.  1013a(3}

I, the undersigned deputy clerk of the Sacramento Supericr and
Municipal Courts of the State of California, in and for the County of
Sacramento, do declare under penalty of perjury that I did this date place
a copy of the above entitled notice in envelopes addressed to each of the
parties, or their counsel of record as stated below, with sufficient
pestage affixed thereto and deposited the same in the United States Post
Office at Sacramento, California.

J. KEITH MCKEAG ANDREW LOOMIS

DOWNEY, BRAND, SEYMOUR AND QFFICE OF THE ATTORNEY GENERAL
ROHWER 1300 I STREET STE 125

5§55 CAPITOL MALL, 10TH FL. SACRAMENTO CA 894244-2550

. SACRAMENTO CA  95814-46856
' A. ALBERT SPAR

'~ PARKER, MILLIKEN, CLARK, .
O'HARA & SAMUELIAN
333 SOUTH HOPE ST.,
LOS ANGFLES, CA 350071L-1488

Dated: JANUARY 29, 1337 Sacramento Superior Court

By: C. LEWIS,( EX\&Cx;

Deputy Clerk ° -

JACRARMENTO SUPERIQOR COQURT

WOR : 1

el i 13 - .

WvTE ¢ JANUARY 25, 19987

\8E NQ. : 96030247

vSE TITLE H FORD HMOTCR V NEW MOTOR BY: C. LEWIS,
' VEHICLE :

Deputy Clerk
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Ford Motor Co. v. New Motor Vehicle Board
Ruling
Page One

The within-entitled matter came on for hearing in the Sacramento
County Superior Court on Getober 25, 1996, before the Honorable
Nancy Sweet, Judge presiding. All parties appeared, represented
by counsel as followa: J. Keith McKeag, Esq., for Petitioner;
Deputy Attorney General Andrew Loomis, Esg., for Respondent;

and J. Albert Spar, Esqg., for Real Party in Intersst. The
matter was azrqued and submitted. The court hereby rules as
follows on the issues presented. :

Real Farty in Interest Ray Fladeboe Lincoln-Mercury, Inc.,
{"Fladeboe”} is a Lincoln-Mercury dealer in Irvine, California.
Petitioner Ford Motor Company, Lincoln-Mercury Division, was
dissatisfied with Fladeboe's continued poor sales performance
and gave it notice of its intent to termimate its dealer’
franchise. Fladeboe filed a protest with Respondent New Motor
Vehicle Board ("Board"). After a fifteen day hearing, the Board
determined that Petitioner failed to establish any of the grounds
constituting good cause for termination ¢f the franchise under
Vehicle Code section 3061, except that Fladeboe is not
transacting an adequate amount of business as compared to the
business available to it. The Board further found that
Petitioner failed to establish that Fladeboe's gales performance
was inadequate under the standards set forth in paragraph 2{a)

of the Lincoln-Mercury Sales and Service Agreement. Relying orgEa
its own prior decision in Kon Tiki Motoreycle v. Kawasaki Motors

‘Corporation, USA, Protest No. PR-179-78 (attached as Exhibit

B to Petitioner's Memorandum in Support of Petition for ®Writ of
Mandamus), the Board held that low sales alone is insufficient
in itself tc establish good cause for termination of a
franchise and that the franchise in the instant case should not
be terminated.

Petitioner then filed the instant petition feor a writ of mandate
pursuant to Code of Civil Procedure gection 1084.5, seeking

an order that the Board comply with its duties under Vehicle
Code sectionsg 3000 et. seq. and render a decision which conforms
to the requirements of law and which is supported by the
evidence, and alleging that the Board did not proceed in the
manner required by law, that its decision is not supported by
the findings, and that its findings are not supported by the
evidence. Petitioner articulates its contentions that the
Board's decision i3 erroneous as follows:.

1. The Board imposed an improper burden of proof on
Petitioner,

2. Poor sales performance alone is a sufficient ground for
termination.
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Ruling
Pagae Two

3. The Board ignored Petitioner’s proof of Fladebee's
material breach of the Sales and Service Agreenent.

4. The Board admitted testimony from a witness, on the
issue of whether Fladeboe provided adequate service to the
public, which witness was not qualified te express an ¢pinion
oen that issue.

Standard of Review _

The standard of review for proceedings under Code of Civil
Procedure section 1094.5 i3 stated 23 follows in subdivision (b)
of that section:

"The inquiry in such a case shall extend te the questions
~whether the respondent has proceeded without, or in excess of
jurisdiction; whether there was a fair trial; and whether there
was any prejudicial abuse of discretion. Abuse of discretion
is established if the respondent has not proceeded in manner’
required by law, the order or decisicn is not supported by the
findings, or the findings are not supported by the evidence.”

In the instant case, Petitioner contends that the Board did
not proceed in the manner required by law, i.e., that the Beard
did not follow the law as stated in relevant sections of the
VYehicle Code.

Burden of Proof

Vehicle Code section 3066, subdivision (b}, provides in pertinent
part that "In any hearing on a2 protest filed pursuant to Section
3060 or 3062, .the franchisor shall have the burden of prgof to
establish that there is good cause to modify, replace, terminate
or refuse to continue a franchise”. Vehicle Code section 3061
provides:

'In determining whether good cause has been
established for modifying, .replacing, terminating,
or refusing to continue a franchise, the board shall
take into consideration the existing circumstances,
including, but not limited to, all of the following:

{a) Amount of business transacted by the
franchisee, as compared to the business available
to the franchisee.

(b} Investment necessarily made and obligations
incurred by the franchisee to nerform its_part of the.
franchise.

PRGE . &5




Ruling
Page Three

(c) Permanency of the investment,

{d) Whether it is injuriocus or beneficial to the
public welfare for the franchise to be modified oz replaced
or the business of the franchise disrupted.

(e} Whether the franchisee has adequate motor
vehicle sales and service facilities, equipment, vehicle
parts, and qualified service personnel to reasonably
provide for the needs of the consumers for the motor
vehicles handled by the franchisee and hasg been and is
rendering adequate services to the public.

(f) Whether the franchisee fails to fulfill the
warranty obligations of the franchisor to be performed
by the franchisee.

' (g} Extent of franchisee's failure to comply with the
terns of the franchise. :

Petitioner argues that the Board improperly imposed on Petitioner
the burden to prove all of the above-stated factors, even those
which obvicusly are ones that would favor the dealer’s position.
Petitioner contends that it only has the burden of proving the
factors it relied on for terminating the franchise.

The plain language of the statute (section 3066) provides that
the burden is on the franchisor {Petitioner) to prove good
cause for terminaticn of a franchise. In determining whether
good cause has been established, the Board must consider all
of the factors set forth in section 3061 for which evidence
has been presented from any party. The Board is then required
to weigh the relevant factors and determine whether the weight
of those factors favors termination of the franchilse or its,
continuation. The burden on Petitioner was to prove good -
cause by producing sufficient evidénce relating to some or

all of the seven factors at issue to tip the balance in its
favor, i.e., to show the weight of those factors favored
termination of the franchise.

Petitioner’s contention that it was required only to establish
the factors specified in its Notice of Termination (i.e., those
get forth in Section 3061, subdivisions (a) and (g)) is
unsupported by any citation to authority and is contrary to the
plain language of Section 3061, which requires that the Board
consider all of the seven factors on which evidence has been
presented, from whatever party. 1In the instant case, the
Notice of Termination {Exhibit 29) provides in pertinent part
that "“Thils Notice of Termination is being issued pursuant to
the provisions of subparagraph 17(c}){(l) of the Lincoln and
Mercury Sales and Service Agreements because of Fladeboe's
continued fallure to fulfill its responsibilities of achieving
satisfactory sales and penetration performance under subparagraph
22{a) . . ." Presumably, Petitioner would have wanted to prove
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factors (a) and {g), as well as any other factors listed in
section 3061 which would support termination. Petitioner was
neither limited to proof of the factors stated in the Notice of
Termination nor did the Notice of Limitation limit the Board

as to the factors it could consider had evidence been presented
on any additional factors by either party.

Petitioner further contends that the Board required it te prove
that termination of the franchise would be injuxious to the
public under section 3061, suhdivision {d). Petitioner's
argument has support in the record in language in the Board's
Determination of Issues. In particular, the finding at page 19,
paragraph 94, subdivigion (d), states that Petitioner "failed to
establish that it would be injurious to the public welfare for
the franchise to be" terminated. Obviously, section' 3Q6l,
subdivision (d}, does not require the franchisor to prove
{contrary to its own position and interests) that termination
would injure the public welfare. The statute plainly
contemplates that the franchisor will present evidence to show
termination would benefit the public welfare, while the
franchisee will attempt to show termination would be injuriocus.
Upon reconsideration as required by this ruling, the Board
should reevaluate the evidence and findings on the subdivision
(d) factor in light of this discussion.

In summary, the Board should properly weigh all the relevant
factors and evidence in support thereof to arrive at its
decision.

sufficiency of Poor Sales Alone is Ground for Terminaticn

In its Decision on Protest No. PR 1462-95 in the instant case,
the Board adopted the Proposed Decision of the Administrative

Law Judge. (Exhibit B to Petition for Writ of Mandamus]. That
decision included the folleowing finding on page 18 (para. 92):

The Board determined in Ron Tiki Motoreyele w.
Kawasaki Motors Corporation, USA, Protest No. PR 179-78
that "the amount of {(retazil sales} business transacted
by Kon Tiki has been low as compared to the business
avallable to it. This, however, is insufficient in
itself to meet the burden of proof impesed upon the
franchisor by section 3066 to show good cause as set
forth in section 3061 to terminate the franchise."

The Board further determined that Petitioner (Lincoln-HerCurﬂ
established that Real Party in Interest dealer . {Fladehoe)

is not transacting an adequate amount of business as comoared
to the business avallable to it.

@3 97 1345 PRGE. 27
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The Concurring Opinion of the Board indicated in parag. 3 that
that Board Member disagreed with the Majority Opinion to the
extent that It might infer, whether intended or not, that a
franchise agreement cannot be terminated solely on the basis of
poor sales performance.

Petitioner contends that the Board erred in holding that poor
sales alone can never be a sufficient ground for termination

of a franchise. Petiticner also argues that the Koa Tiki

cage i3 not binding on the parties in the instant case and that
that case was wrongly decided.

Petitioner is correct that the statutes do not expressly provide
that poor sales alone is insufficient to establish good cause.
Section 306l requires the Board to consider all the
circumstances presented, including all seven which are set forth
in the statute. However, nothing in that statute prohibits a

-finding that, in any given set of facts, one factor may be so

egregious that it would outweigh any remaining factors as to
which proof was adduced. Each case must be decided on its
merits in light of the totality of the evidence presented, not on
the basis of an arbitrary rule unauthorized by law which would
restrict the Board's weighing process in the determination of
good cause for termination.

Under the Board’s interpretation, a franchisee could make no
sales and no effort to improve sales and yet be protected from
termination. (Petition, page 23). The purpcse of including
sales as a separate statutory criteria was obviously to

allow the fact of poor performance to be considered to terminate
a franchise, unless shown to be outwelighed on the balance of
other existing circumstances. The Board acted outside rhe
authority granted to it by establishing a per se rule that no
matter how poor a dealer's sales performance is, it will never
be sufficient to constitute good cause for termination of the
franchise. The Kon Tiki case is not binding precedent and was
similarly wrongly decided in respect to the per sa rule,

Real Party in Interest dealer asks the court to upheold the
Board's per se rule on the hasis of numerous cases from other
jurisdictions (federal and state). None of the rulings in those
cases have constitutional law underpinnings. To the extent that
they interpret statutes other than the California Vehicle

Code, they are not binding on the California courts nor is

the legislative intent regarding foreign statutes relevant to
the California statutory scheme., Those cases are included in

an Appendix £o Real Party in Interest's Memorandum of Points and
Authorities. In one of the cases applying a different California
statute, the Ninth Circuit Cgurt of Appeals did not establish a
per se rule that poor sales can never justify terminaticn, but
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onlv that under the facts of that case the dealer’'s poor sales
perormance Jould not justify termination. Harquis v. Chrysler
Corp. (1978 8th Cir.} 577 Fr.2d 624, 632-633. The cases cited

by Real Party in Interest do not contral as to the interpretation

of California Vehicle Code section 3061.

The Board erred to the extent it ruled that poor sales aloEEs
{factor (a}) can never, under any circumstances, outweigh all
the other section 3061 factors and justify termination of a
franchise. It is conceivable that, under some factual scenario,
factor (a) {poor sales) could be weighed against all other
factors and found to cutweigh all other factors as to which
evidence hag been presented. The Board should reconsider its
finding in light of the above discussion.

Evidence of Daaler's Purported Breach of the Sales and
Sorviece Agraamants

Real Party in Interest {dealer's) responsibilities with regard
to the sale of vehicles, and the c¢riteria by which its sales
performance will be measured, are set forth in paragraph 2(a)
of the Sales and Service Agreement. Paragraph 2(a) provides in
relevant part:

2{a}. Sales. The Dealer shall promote vigorously
and aggressively the sale at retail (and, if the
Dealer elects, the leasing and rental) of VEHICLES
to private and fleet customers within the DEALER'S
LOCALITY, and shall develop energetically and
gatisfactorily the potentials for such sales and
obtain a reasonable share therecf . . .

The Dealer's performance of his sales
responsibility for VEHICLES skall be measured by
such reasonable criteria as the Company may develop
from time tc time, including:

{1} The Dealer's sales of VEHICLES to private
and fleet users located in the DEALER'S LOCALITY asg
a percentage of:

(i) all private and all fleet registrations
of VEHICLES in the DEALER'S LOCARLITY,
(i} all private and all fleet registrations
of COMPETITIVE VEHICLES in the DEALER'S LOCALITY,
{iii) all private and all fleet registrations
of INDUSTRY VEHICLES in the DEALER'S LOCALITY, and
fiv) the private and fleet sales objectives
for VEKICLES establ” = ° 7.
from time to time.

{2} 1f the Dealer iz not the only authorized dealer
in VEEICLES in the DEALER'S LOCALITY, the following
factors shall be used in compuiing percentages
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pursuant to 2{a}) (1} above:

{1) The Dealer's sales of VEHICLES to
users located i1 the DEALER'S LCOCALITY shall be
deemed to be the total registrations thereof in
the DEALER'S LOCALITY multiplied by the Dealer's
percent of sales of all VEHICLES made by all |
authorized Mercury dealers located in the DEALER'S
LOCALITY unless the Dealer or the Company shows
that the Dealer actually has made a different
number of such sales,

(ii) The registrations of VEHICLES and
COMPETITIVE and INDUSTRY VEHICLES in the DEALER's
LOCALITY againat which the Dealer shall he
measured shall be the total thereof multiplied
by the DEALER'S PERCENT responsibility, and

{111) THe Dealer's cbjectives for
VEHICLES shall be the total objectives therefor
of all authorized Mercury dealers in the DEALER'S
LOCALITY multiplied by the DEALER's PERCENT
RESPONSIBILITY, :

(3] A comparison of each such percentage
with percentages similarly obtained for all
other authorized Mercury dealers combined in the
Company‘s sales zone and district in which the Dealer
is located, and where subparagraph 2(a) (2)
applies, for all other authorized Mercury dealers
combined in the DEALER'S LOCALITY.

Petitioner contends that the Board ignored the evidence
showing the inadequacy of Real Party Fladeboe's sales
performance under the above-stated criteria. Petitioner's
argument is somewhat confused, since it is evident from the
Board’'s decision that it did not ignore this evidence, as

the Board found that Fladeboe was not traznsacting an adequate
amount of business. (Decision, page 19, paragraph 24(a)}.
Rather, the Board erroneously concluded that this factor alone
could never be good cause for terminating the franchise

under the Board's precedents.

What Petitioner really appears to be arguing here is that
‘the Board erred as to the effect of its finding of inadequate
sales. Petiticner concedes this in its reply brief at pages
7-8. Petitioner's argument seems to be that, even if
inadequate sales alone are not good cause for termination
under the Vehicle Code, they are also a breach of contract
which justifies termination of the coatract. (see Vehicle
Code section 3061, subdivision (g}}. : ' '

There are several difficulties with Petitioner's argument.
First, while paragraph 2{a} provides that Fladeboe shall
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obtain a "reascnablec share" of sales, and provides criteria

for measuring Fladeb: ¢'s performance, PFetiticner does not

cite any provision of the Agreement where Fladeboe promised

to sell a certain ameount of vehicles, or that termination would
result if a certain sales level were not accomplished. It is
not clear that poor sales performance is an actual breach of
the contract.

Next, one of the problems with review of the Board’'s decision
ig that the Decision is not very clear as to its reasoning.
The parties Dboth appear to believe that the Board found that
Petitioner presented "no evidence as to Fladeboe's performance
under subparagraph 2{a} of the Sales and Service Agreements™
{(Decision, page 20, paragraph 95} because Petitioner's
evidence of Fladeboe's poor sales was based on-a comparison
with other dealers in the "region", rather than Fladeboe's
"Dealer’'s Locality". The Decision itself states that
Petitioner's expert used a national average to measure
Fiadeboe's performance, rather than measuring it based on

the "Dealer Locallty". (Declsion, pages 17-18, paragraphs
87-88). In elther event, it appears that while the Board
found thise evidence sufficient to establish poor sales, it
found it inadequate to establish a breach of the Agreements
because the measure of performance used was not the one
specified by the Agreements.

Consequently, Fladeboe argues that, in order to establish a.
breach of the franchise agreement, paragraph 2{a) required
Petitioner to measure itg sales performance by reference to
Fladeboe's "Dealer Locality" (which was Orange County, which
has six other Lincoln-Mercury dealers}. Fladeboe contends
that Petitioner presented ne evidence of Fladeboe's sales
performance within the "Dealer Locality", and therefore it
presented no evidence showing a breach of the agreement.
Petitioner counters that paragraph 2{a), subdivision (3},
authorized it to measure Fladeboe's performance in comparison
to the "region” (which is not explained in the briefs, but
apparently encompasses the Western United States - ses
Decision, page 8). Petitioner argues that its evidence of
sales performance measured on a regional basis did establish a
breach, and that it presented evidence of pcor sales measured
by reference to the "Dealer Locality" as well. Petitioner
asks the court to interpretr paragraph 2{a}, and subparagraph
3 thereof, as authorizing it to use regional comparisons.

However, an examination of paragraph 2(a) shows it i3 far from
clearly supportive of Petitioner's position. Paragraph 2{a)
subparagraph (l}, sets forth percentages Petitioner may use to
measure dealers' sales performance. Subparagraph (2} then
sets forth how these percentages shall be computed if the
dealer is not the only dealer in the "Dealer's Locallity".

— e -
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Thig language implies that subparagraph (1) applies where the
dealer is the only one in the "Locality". 1Ia both cases,
however, the measurement is made with reference to the "Dealer's
Locality”. Subparagraph {3) then states that Petitioner

may compare these percentages to those for other dealers in

the dealers "sales zone and district", and, where subparagraph
{2} applies, to those for all other dealers in the "Dealer's
Locality”.

Petitioner relies on the first part of subparagraph (3}

to claim its regional comparison evidence was proper.
However, the more logical interpretation in view of paragraph
2{a) as a whole is that the first part of subparagraph (3},
arguably authorizing regional comparisons, applies to dealers
who are the only dealer {n their "Locality"; where subparagraph
{2} applies, i.e., where the dealer is not the only dealer in
its "Locality”, the comparison must instead be made with

the other dealers within the “Locality®. Under this
interpretation, the Board's rejection of the regional {or
national) comparison as evidence of a breach of the franchise
agreement Was proper.

In sum, Petitioner's ground for terminating the franchise was
based on one thing: Fladeboe's poor sales performance. The
Board did not ignore the evidence of poor sales, and its
Decision 19 replete with reference to evidence showing poor
sales. 1Instead, it appears that the Board did consider the
evidence, but determined that it did not establish a breach
of the Agreementa. Petiticner has not demonstrated that the
Board improperly ignored Petitioner's evidence. Such
evidence should obviously he considered again upon
reconsideration.

Admigsion of Opinion of Unqualified Witnass

Petitioner contends that the Board erred in that it admitted
the testimony of Fladeboe's expert witness for the limited
purpose of establishing section 3061, subdivision (e}, and

then used that testimony to support its finding on the

section 3061, subdivision (d), issue. Petitioner also contends
that the expert's opinion was incompetent and should not have
been admitted.

Even assuming that the opinion evidence was incompetent and

utilized feor an improper purpose beyond its limited admission,
Petitioner has failed to demonstrate that any error was
prejudicial. Petitioner simply argues in conclusory fashion
that the error was prejudicial. Since Petitioner has failed
to demonstrate cor explain how rthe alleged error was
prejudicial, it is not a basis for granting the writ.
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(Codg of Civ. Proc., section 1094.53, subd. (b}).

Conelusion

The petition for writ of mandamus 1s granted for the reasons

~above~gtated and the matter 1s remanded to the Board for

reconsideration in light of this court's ruling. Petiticner
is directed to prepare a formal order in accordance with
the ruling.

&

DATED: January 2%, 1997

| ol M

Nancy Sweet (I
Judge, Superior Court







NEW MOTOR VEHICLE BOARD

1507 - 21st Street, Suite 330
Sacramento, California 95814
Telephone: (516) 445-2080

: ** RECEIVED JUN 1 2 2002

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of

CORNING TRUCK & RADIATOR SERVICE, ) :
INC., ' Protest No. PR-1765-01
Protestant,

vs.

INTERNATIONAL TRUCK & ENGINE
CORPORATION,

Respondent.

LT . U SO P SR W P P e

DECISION
At its regularly scheduled meeting bf June 6, 2002, the Public
members of the Board met and considered the administrative record and
Proposed Decision in the above-entitled matter. After such
consideration, the Board adopted the Proposed Deciéion as its final
Decision in this matter. X

This Decisgion shall become effective forthwith.

IT IS SO ORDERED THIS &'" DAY OF

GLENN 7 SPYEVENS /
Vice |President
N otor Vehicle Board
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NEW MOTOR VEHICLE BQOARD

1507 - 21lst Street, Suite 330
Sacramento, California 95814
Telephone: (916) 445-2080

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of_the Protest of

CORNING TRUCK & RADIATOR SERVICE,

INC., Protest No. PR-1765-01

Protestant,
va. PROPOSED DECISION

)
)
)
)
)
)
)
)
INTERNATIONAL TRUCK & ENGINE )
)
)
)
)

CORPORATION,
Réspondent,
PROCEDURAL BACKGROUND
1. By letter dated March 15, 2001, Respondent International Truck

and Engine Corporation {(hereafter “Intermational”) notified Protestant
(hereafter “Corning”), pursuant to Vehicle Code Section 3060%, of
International’s intent to terminate Corning‘s franchise as an
International dealer. A copy of the notice was also served on the
Board.

2. Corning is a California corporatiocn, licensed to sell new

1 All statutory references are to the California vehicle Code,
unless noted otherwise.




P SR« 'R ¥ I

8]

10
11
12
i3
14
15
16
17
18
15
20
21
22
23
24
25
248
27

28

+

motor vehicles in Corning, California. Its sole new moter wvehicle
franchise is with International. The sharehclders of Corning are Bill
and Barbara Boot, who have oéeréted a truck and radiator repair facility
in Corning since the 1%60's, and an International dealership at its
present location along Interstate 5 since acquiring the franchise in
1980.

3. Interﬁational is the successor to International Harvester
Corporation. It is headquartered near Chicago, Illinois and maintains a
dealer network of approximately 371 dealers in the United States and
Canada. It is licensed as a manufacturer and distributor of new motor
vehicles by the State of California.

4. Navistar Financial Corporation, doing business as
International Finance Group (hereafter “IFG”) provides financing to
Internaticnal‘s dealers. Internaﬁional and IFG are each subsidiaries of

Navistar International Corporation.

5. Corning filed this Protest pursuant to Section 3060 on April
23, 2001. -
- 6. The Protest'hearing was held on December 11-14 and 17-19,

2001, before J. Keith McKeag, Administrative Law Judge, in Sacramento,
California. Protestant was represented by Arthur C. Chaﬁbers, 2095 Van
Ness Avenue, San Francisco, California. Respondent was represented by
Matthew G. Jacobs and Jeffrey 5. Galwvin, Downey, Brand, Seymour & Rohwer
LLP, 555 Capitol Mall, Tenth Floor, Sacramento, California. Post-
heariﬁg briéfs were filed by the parties and the matter was submitted
for decision on April 30, 2002.

THE STATUTORY STANDARD

7. When, as here, a seasonable protest has been filed in respbnse

to a notice of intent to terminate a franchise, pursuant to Section

2




=

(YoTRY'+ - B, BRY's \ SR ¥ B S R 8

10
11
12
13
14

15

21
| 22
23
24
25
26
27
28

3060, the termination cannot go forward until a hearing has been held by

the Board and a determinationris made that “good cause” exists for the
termination. Section 3066 provides that the burden of proof to
establish that there is good cause to terminéte a franchise is on the
franchisor.

8. Section 3061 requires the Board to consider the existing

circumstances including, but not limited to, all of the followingﬁ

{A) Amount of business transacted by the franchiéee, as compared
to the husiness available to the franchisee.

(B) Investment necessarily made and obligations incurred by the
ffanchisee Lo perform its part of the franchise.

(C) Permanency of the inﬁestment.

(D) Whether it is injurious or beneficial to the public welfare
for the franchise to be modified or replaced or the business
of the franchisee disrupted.

(E} Whether the franchisée has adequate motor vehicle sales and
service facilities, équipment, vehicle parté, and gualified
service persconnel o reasonably provide for the needs of the
congsumers for the motor vehicles handled by the franchisee and
has been and is rendering adequate services to the public.

(F) Whether the franchisee fails to fulfill the warranty
obligations of the franchisor to be performed by the
franchisee.

(@) Extent of the franchisee’'s failure to comply with the terms of
the franchise.

FACTUAL BACKGROUND

9. The Boots opened a radiator repair shop in Corning in 1961. A

few years later they purchased the assets of a neighboring truck repair

3
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facility and went into that business. They incorporated in 1973. 1In
1980, the Boof‘s purchased a sgeven (7) acre parcel of land along
Interstate 5 and built a 9,600 square foot building. At that same time
Corning became an International dealer, and leased the newly constructed

facility within which to operate its sales-and repair business. Mr.

‘Boot had no prior experience in vehicle sales or the operation of a new

motor vehicle franchise. One of the reascns for acquiring the
International franchise was to have access to the International parts
progrém. During its tenure as an International dealer, Corning’s main
emphasis hasrbeen on sales of-repairs and parts, rather than sales of
new trucks. Under the terms of its franchise, Corning is entitled to
sell truck éarts and new medium-duty trucks, not heavy-duty trucks.
Because of its location along Interstate 5 it has significant éxposure
to a large number of passing heavy-duty trucks for repair and parts
sales, but its rural location means that many of its sales customers are
involved in farming and related activities which make use of medium-duty
trucks.

10. Corning’s Area Of Responsibility (“AOR”) under the franchise
agreement is all of Tehama and Glenn Counties, and parts of Butte and
Colusa Counties. The city of Corning is located approximately 110 miles
north of Sacramento and 50 miles south of Redding. Corning is also an
authorized dealer for truck parts manufactured by Caterpillar, Cummins,
Detroit Diesel, and Allison.

11. Tn 1997, Corning decided to expand its business. It obtained
é amall Business Administration ("SBA") locan of $745,500. It retired
around $242,000 of ekisting debt, put $220,000 into the comnstruction of
a building which is used to service recreational vehicles (“"RVs”) and

lubricate trucks, and purchased in excess of $50,000 of special tocls

4
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and parts for the truck business. Corning alsc assumed liability for
596,500 as its share of repair-to the streets and infrastructure
adjacent to the property, with 50% due immediately and 50% due when
development occurred on other portions of the seven (f) acre parcel.

The Boots estimate that éround $650,000 was spént in total on tﬁe
dealership, but no specific breakdown was given, other than as described
above.

12. The buéiness expansion did not result in financial success;
and by 1999 Corning was in severe financial troﬁble. The large debt
incurred in 1997 had resulted in a cash flow crises. Also contributing
to the problem was the effect of flooding which‘had occurred in
Corning’s market area in 1997, hurting the farming industry. Corning
sought additional financing, and succeeded in obtaining an extension on
the repayment of the infrastructure grant. In 1999, the Boots agreed to
sell 2.2 acres of the seven (7) acre parcel, anticipating a cash sale
wﬁich wéuld scon close. The sale did not'cloée until February 2001, and
then on terms of 15% down and the remainder payable o&er time. Now
Corning is hoping that the purchaser will not start development and
trigger the payment of the'amount remaining due under the infrastructure
repalr agreement.

13. Cornipg’s_financial problems led to delinquency in its open
account with Intermational. The open account, sometimes called the
parts account, is an account maintained between Internatiocnal and its
dealers which is used to obtain parts, tools, sales materials, and the
like on éredit. At the end of each month the financial arm, IFG,
purchases these accounts receivables from International and collects the
amounts due from the dealers. It is expected that the accounts will be

paid current each month, and no debt will be carried over. By March

5
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2000, Corning had become delinquent on its parts account. At that time
Corning owed in excess of 560,000 on the parts account, and a $31,000
partial payment was dishonofed by Corning’s bank. As-a result, IFG
revoked Cbrning’s credit status and placed it on cash statug. This
means that the dealer can no longer use its open account for the
purchase of parts, and must either pay cash at the time of orderingrthe
parts or set up an escrow account out of which parts purchasés can be
paid prior to shipﬁent to the dealer. There is no contention by Corning
that the imposition of the cash status was improper, or that the open
accouﬁt should have been reopened. The delay necessarily attendant to
having to pay cash prior to the parts being shipped did adversely affect
Corning’'s parts sales.

14. The March 2000 imposition of cash status on Corning’s parts
puxchaées also resulted in IFG placing Corning’s flooring account on
"inventory control status." This is not a total revocation of credit
with which to purchase trucks, but doeé mean that IFG locks carefully at
each order made by Corning and will only give a flooring loan if it is
assured of payment. This means that loans are usually only made con
“gold orders” when the identity of the buyer is known and an assignment
of sales proceeds can be obtained. Abseﬁt current financial statements
from the dealer showing a means of payment and a good recent payment
history, flooring would not normally be granted to purchase a truck fo
be held in inventory. Corning could not provide such information.

15. Corning’s poor finéncial condition meant that Corning had to
cut back on advertising, has been unable to maintain an inventory of new
trucks for sale, and has often been unable to stay current with its
other suppliers. The proceeds from the sale of the 2.2 acre parcel has

improved Corning’s cash flow to the extent that all of Corning’s other

&6
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suppliers have reopened credit accounts, but it remains on a cash basis
with International as to parts and on inventory control as to truck
purchases.

16. Corning’s problems increased in October 2000 when Mr. Boot had
a heart attack and was off work full-time for six weeks and part-time
for four or five months. A dispute exists in the testimony as to
whether International employees involved in making decisions as te the
termination of Corning’s franchise were made aware of the heart attack
prior ‘to sending the notice of intention to terminate. Mrs. Boot
testifies that she remembers ﬁelling members of International’s Dealer
Operations group that Mr. Boot had suffered a heart attack in the period
between its occurrence and the sending of the notice of termination.

The members of that group deny being so advised. The oniy written
document mentioning Mr. Boot’s condition is a fax dated November 7,
2000, which Mrs. Boot sent to an International employee in a department
having no input on the subject of evaluation of dealership performance
or deciding on termination. No mention of Mr. Boot’s health probiem was
made in any of the written correspondence between the parties regarding
International’s notice of breach or notice of intent to terminate.

17. In August 2000, International sent Corning a “breach letter”
advising that it considered Cbrning to be in breach of the franchise
agreement due to poor sales of trucks and poor penetration of its
market, poor stocking levels of truck inventory and demonstrators, lack
of an effective prospect system, insufficient working capital and net
worth to fulfill its duties, énd failure to provide sufficient annual
financial and operating statements. It gave Corning until March 15,
2001, to take appropriate corrective action in order to avoid receipt of

a notice of termination.
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18. ©On September 8, 2000, Corning responded to the breach letter.
It agreed that it had “failed to achieve a reascnable market share in
the Class 5 new truck market,” but noted that parts sales continued to
increase, albeit not as much as the goals set by Intermaticnal. It
noted the infusion of capital which had been made in 1997, and assured
that Corning was actively pursuing a financial plan with its bank which
should revive its credit status. It also noted that Corning was working
hard to maintain its market share, and asserted that it did . have one
truck in inventory with one more on order.

19. By March 15, 2001, Corning was still facing financial
difficulties. The =ale of the 2.2 acres had not raised much cash, no
new bank financing had been obtained, and Corninglhad sold only one new
truck during the intervening seven months. ‘During the preceding five
yvear period Corning had sold a total of 11 new trucks, of which nine
were in itg AOR. By that time it had a negative working capital of over
$150,000, and a net worth of only a little over $50,000, down from the
almost $160,000 it had been nine months earlier. It was on a cash basis
for its partg purchases and on a very limited flcoring line.
International served Corning and the Board with its notice of intention
to terminate the franchise. This Protest followed.

ANALYSIS?
Has Corning Transacted an Adeguate Amount of
Business Compared to the Business Available?
20. In the five fiscal yvears ending October 31, 2001, Corning sold

nine new trucks into its AOR, an average of less than two per year.

. Findings of fact are grouped in the most logical category and
have been considered for each of the good causes factors and "the
existing circumstances."
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This figure alone, however, does not show how Corning’s sales compared
to the business available to it in the market. To derive this
information International, as do almost all automobile and truck
franchisors, makes use of registration data furnished by the R.L. Polk
Company which allow a determination of a dealexr’s penetraﬁion rate or
share of the sales made of certain types of vehicles in the dealer’s
AOR, as compared to the penetration rate of other International dealers
in the area in their AORs. Here, all the dealers compared were
franchiséd to sell medium-duty trucks in an area known as Area 624 which
comprised most of California and Nevada. By using a comparison of sales
of similar types of vehicles in a surrounding geographic area, similar
market factors effect most or all of the dealers used for compérison.
21. For the six year periocd ending October 31, 2000, Corning’s
penetration rate in its ACR, as compared to the other International

dealexrs’ penetration rates in their AORs is as follows:

bne—Ye@r Corning's Market |Average Penetration | Corning's Rank Among
Period Pepetration of Other Dealers in | Other Dealers in
Ending {Percent) Area 624 (Percent) Area 624

10/31/85 | 12.5 22.2 10/10

10/31/86 4.8 24.1 14/15

10/31/97 113.0 21.5 11/15

10/31/88 7.1 33.8 : 15/15

10/31/99 }[16.7 30.3 ' 13/14 .

10/31/00 [4.5 ' 23.3 13/14

Corning did not dispute the accuracy of these figures.

22, Corning's expert witness conceded that comparing Corning's
sales pénetration to that of other International dealers in the
California/Nevada area was a fair method to usé, that Corning should be

able to meet the average penetration of the International dealers in the

9
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area absent Speciél circumstances, and that based on penetration rate
figures alone International would have good cause to terminate Corning
ag a dealer.

23, Corning’s amnual sales numbers also indicate that Corning‘s
low sales were consistent. In fiscal year 1898, it sold three. In
fiscal year 1999, it sold one. In fiscal year 2000, it éold two. In
fiscal vear 2001, it sold three. |

24. Parts purchases cannot be measured by reference to penetration
rates, becauée of the unavailability of :egistration data. The
uncontradicted expert testimony presented by International was that the
standard industry measurement is based on the amount of parts purchased
by the dealer, that in the truck industry dealers are expected to
achieve 100% of the goals set by the franchisor, and most do. Corning’s

parts purchases were as follows:

One-Year Period | Corning's Parts - | Corning's Parts |Puxrchases as

Ending Purchases Goal (Dollars) Percentage of
(Dollars) Goal

10/31/98 703,032 819,540 85.8

10/31/99 720,505 810,000 89.0

10/31/00 692,297 _ 803,290 86.2

10/31/01 467,757 737,162 63.5

25. International’s expert witness alsoc testified that truck
dealers should normally turn over their parts inventory four times per
year. Corning indicated that its goal was a turn over rate of three
times per year. Corning’s actual turn over rate during the period 1995-
2001 ranged between 1.5 and 1.9 times per Qéar.

26. Based on the facts set out above, it is concluded that Corning

has not transacted an adequate amount of business as compared to the

10
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business available to it.
What Investment Has Necessarily Been Made And What Obligations
Incurred by Corning to Perform Its Part of The Franchise?

27. While Corning is a corporation, its only shareholders are Mr.
and Mrs. Bodt, who are the landowners and the persons who have obligated
themgelves on loans and infrastructure repayment agreements over the
years, and have been the management team who have run the dealership
since its inception. It would grant too much importance to the 1egai
fiction of the corporation to ignore the obligations and investments of
the Boots in determining this and otherlsimilar issues in this case.

28. The dealership sits on an approximately five (5) acre parcel
remaining from the seven (7} acres purchased in 1980. The SBA loan
obtained in 1997 used the land as security, and over $600,000 of the
loan pfoceeds were invested in the business. While much of that money
was used to construct a facility used to service both trucks and RVs, no
testimony was presented which would allow an allocation of cost or fair
market value to the uses which are incurred by reason of the
International franchise. Suffice it to say, since 1980 a substantial
investment has been made in the business facility which is used for the
sale and repair of trucks, and in éhe parts and tools necessary to
perform that work. Since 1997, the financial condition of the
dealership has eroded, as detailed elsewhere, and Corning is unable to
operate the business with open account credit or with én unrestricted
flooring loan. |

\29. The infrastructure repayment agreement was an obligation
incurred to improve the streets and utilities around the parcel on which
the dealership is located. While one effect of this work was to make

the parcel a more marketable commodity, it also had the effect of
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improving the access to the dealership, and improving the parking along
the adjoining street. Again, no allocation can be made, but it was a
gubstantial obligation which wasg incurred, in part, to perform the
dealer’'s part of the franchise.

Iz There a Permanent Investment im the Dealership?

30. The dealership has been in operation at the same site since
1980. It has a sales and repair facility. The dealership is owned by
the same people who own the land on which it sits. It has had a staff
of employees it has paid over that 22 year period. It has purchased
parts, tools, and trucks from International for 22 years. Even after
the financial difficulties it has faced for the last few years the
corporate fixed assets were valued on its books at over $200,000.
Substantial obligations were incurred to improve the infrastructure of
the dealérship property.

31. There has been a permanent investment made in the dealership.

Would it Be Injurious or Beneficial to The Public Welfare
For The Business of the Franchisee to Be Terminated?

32. With new truck sales of less than two per year, even Corning’é
expert witness conceded that termination of the dealexship’s ability to
sell new International trucks would not have a substantial effect on the
public’s ability to buy trucks. International’s witnesses testified
that if a dealer closes or is terminated they take steps to see that the
ACR is not 1eft “open,” but is reassigned to adjoining dealer(s) or a
new dealer is appointed in the ACR as soon as an acceptable candidate
can be located.

33. 1In 2000, Corning performed around $52,000 in warranty repair
work. In 2001, Corning performed around $75,000 in warranty repair

work., International’s witnesses testified that if a deazler closges or is

12
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terminated, International uses its sales and service records to contact
cugtomers in the area and let them know how their warranty and non-
warranty repair work will be taken care of. That is accomplished by
directing customers to the nearest International dealers, and contacting
surrounding International dealers to see that they make their mobile
maintenance vehicles available in the area until a new dealer can be
established. 1If the area is determined to be unsuitable for a new sales
facility, International will appoint a service dealer who is authorized
to perform warranty work and acquire parts direétly from International.
In fact, this arrangement.was suggested to Corning by International as
long ago as 18895.

34. As to non-warranty work on International trucks and work on
other lines of trucks, Corning and the other repair facilities in the
area who have been doing the work in the past will be able to continue
to do the work. The only effect of termination would be that Corning
could no longer order parts directly from International, but would have'
to buy them from another International dealer. Since Corning has been
delayed in obtaining parts from International due to its cash upbn
ordering status, there should not be any significant difference in the
delay attendant to obtailning parts from another dealer. Corning may
have to pay more for the parts from another dealer, than it does from
International, but theré was no testimony as to whether Corning has
charged less for parts than other independent dealexs in the area, so no
conclusion can be reached as to the effect this might have on the
consumiﬁg public.

35. Since Corning has factory-trained technicians on its staff, if
Corning is terminated as a franchisee and no new sales franchise is to

be established in that area, it would be zensible for International to

13




B

NURR T

10
11
12
13
14
15
16

17
i8
19
20
21
22
23
24
25
26
27
28

again coffer to make Corning an authorized parts and service dealer, and
for Corning to accept that offer. Even until such time aé Corning could
Ilregain open account status, it would benefit from buying parts at

wholesale and representing itself as an authorized warranty repair
faciliﬁy.

36. It is concluded that termination of Corning as an authorized
Tnternational sales franchise will have no signifiéant injurious effect
on the public welfare. Termination as an authorized International
warranty dealer may have some injurious effect for the interim period
until a new authorized warranty facility can bé established in the area,
using either Corning or one of the'many other repair facilities in the
area but it cannot be said that the effect would be significant. There
will be no effect on the public’s ability to obtain non-warranty repair
work on trucks of any make. There is no basis for concluding that there
will be any significant benefit to the public, since it would not appear
that the City of Corning is necessarily an appropriate place to locate a
replacement sales franchise. If it were to be replaced by a dealer in
that area which sold trucks at a rate comparable to other International
dealers in the general arxea, the increased inter-brand and intra-brand
comﬁetition would benefit the public.’

Does Corning Have Adequate Sales and S8ervice Facilities,’
Equipment, Parts and Service Personnel, and Has it Been
Rendering Adequate Service to The Public?

37. International does not contend that Corning’s sales and
gservice facilities, equipment, parts or service perscnnel are
inadequate, or that Corning has been rendering inadequate sexrvice to the
lipublic. This question ﬁay, thus, be answered in the affirmative.
vy
/77
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Has Corning Failed to Fulfill the Warranty Obligations
Of The Franchisor Which it Is to Perform?

38. International does not contend that Corning has failed‘to
perform any of International’s wafranty obligations which Corning is to
perform. This gquestion may, thus, be answered in the negative.

To What Extent Has Corning Failed to
Comply with The Terms of the Franchise?

39. Paragraph 16 of the franchise agreement is entitled “Operation
Requirements” and sets forth a number of terms and conditions which are
to be met by the franchisee, and which International contends have been
breached by Corning. |

| 40. The first of these is paragraph 16 ({a) (2) which requires the
franchisee: “To provide at all times sufficient working capital and net
worth to enable it to fulfill properly all of the Dealet’s
responsibilities and duties under the Agreement.”

41. Since the expansion of the business in 1%97, Corning’s
financial condition has eroded to the point that it is unable to operate
in a reasonable business manner. It has lost its credit status with its
principal supplier of parts, it is on an inventory control flooring
status which severely restricts its ability to maintaiﬁ any sort of
adequate inventory of trucks for sale or to be used as démonstrators,
and by the Spring of 2001 its net worth had declined to only'slightly
more than $§50,000, and its working capital was negative by over
£150,000.

42, While Corning concedes that IFG did not act wrongfully in
revoking Corning’s open account privileges, it seoms to contend that
because it impcsed a requirement of cash upon ordering, rather than a

cash upon delivery requirement, Corning’s failure to comply with
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paragraph is(a)(z) should be excused. The problem,‘of course, with this
argument is that the revocation of credit was caused by Corning’s
already poor fimancial condition, i.e., being put on a cash baéis did
not cause the business to lose its credit-worthiness, rather ites loss of
credit-worthiness was caused by a variety of events, scme ekternal and
Some internal, and that resulted in being put on a cash basis. While
cash on ordering may be considered more cnercus than cash on delivery,
no convincing evidence was presented from which it could be determined
that imposition of the latter would have resulted in Cornirng being able
to comply with paragraph 16(a) (2) of the franchise agreement. On the
record which exists, the breach of this provision by Corning is
substantial. - .

43. At the time of the hearing Corning also asserted that IFG had
somehow increased the severity of Corning’s financial problems by
refusing to release its UCC-1 (a security interest filing). No mention
of this position is made in Corning’s post-hearing brief, however, and
the evidence showed it to be without merit. International wés under no
legal-obligation to release its UCC-1. No written demand was ever made
of such a release until the eve of hearing. It became clear that what
Corning really may have waﬁted was a “subordination,” but had never
asked for one. No convincihg showing was evér made that third-party
financing would have been forthcoming if a release or subordination had
been requested and granted.

44. The second provision asserted to have been breached is
paragraph 16 (b) (1) which requires the dealer to “aéhiéve a reasonable
share of the market.” The provision goes on at length to detail that
the market share is measured in the dealer’s trade area (its ACOR), that

the dealer’s market penetration in its AOR will be compared to cther
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Internatidnal dealers in their AORs, and that: “In any event,
[International] will consider any factors relevant to the Dealer's
performance as an entity, so that while the dominant tests are to be
objective ones, equities of the Dealer shall temper the results of such
tests.” |

| 45. As shown above, since 1995 Corning‘s penetration rate has
been, at best, barely half that of the average penetration rate of the
California/Nevada dealexrs to which it was compared, and many years it
has been much worse. It has ranked near or at the bottom of all of‘the
Intefnational.dealers in that area. As Corning;s expert conceded, if
only the numbers are examined there is no question that good cause
exists to terminate the dealership.

4¢6. Corning contends, hdwever, that International has not

considered, as an equitable factor which should temper the results of
those penetration surveys, that Mr. Boot suffered a heart attack in
October 2000. A dispute exists as to whether any International employee
involved in the evaluation of Corning’s performance was made aware of
Mr. Boot's heart attack. Even if it is assumed that International was
aware of his condition at some point after October 2000, it cannot be
concluded that such knowledge would have been such as to wipe out the
deominate objectivé penetration results. Mr. Bootfsg heart attack did not
occur until almost the complete end of fiscal year 2000, whiéh is the

last year of the six-year penetration rate study set out above. It,

thus, had no effect on the very poor showing which Corning had been

making for years, and simply cannot be used to “temper” those results or
the conclusion to which they lead as to Corning’s failure to achieve a
reasonable share of the market. Neither did the heart attack result in

an “igcapacity” which would trigger termination of the franchise under
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paragraph 30, or deferral of termination for incapacity under paragraph
31 of the franchise agreement. Similarly, the fact that Corning's
expansion occurred at around the same time as.a flood which hurt the
local economy and lead to financial problems, cannot explain away a poor
market share which preceded the event and continued on after the event.
The fact of the matter is that Corning did not ever emphasize truck
gsales, and viewed itself as a truck repair facility that also sold a few
trucks. This resuited in very poor sales and a very poor penetration
rate, without regard to Mr. Boot’'s health or the effect of a fiood.

47. The third provision asserted to have been breached is
paragraph 16(b) (2} which requires the dealer to aggressively promote
truck sales. The only reasonable explanation for Corning’s poor sales
figures and poor penetration rates is Corning’s failure to aggressively
promote the sale of trucks, and instead emphasize repair work to a very
high degree.

48, The fourth provision asserted to have been breached is
paragraph 16(b) (4) which requires the dealer to maintain a sufficient
inventory of trucks. While Corning méy have had a trﬁck or two in
inventory on occasion, the inventory control status of its flooring line
made it very difficult te maintain aﬁ adequate inventory. It is clear
that on the date of the notice of termination, March 15, 2001, Corning
did not_have any International truck in inventory, and was in breach of
this provision.

49. The fifth provision asserted to have been breached is
paragraph 16(b) (5) which requires the dealer to place oxders for trucks.
Again, while Corning had clearly ordered trucks over the time it was a
dealer, its financial problems and the resultant inventory control

status of its flooring line made the ordering of trucks a rare event in
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recent years. At the time of the breach letter and the termination
letter, Corning had no truck on order. It did order a truck after the
breach letter but without making any payment provisions so that order
was canceled. At the time of the termination letter and at the time of
the hearing, Corning was in breach of this provision.

50. The sixth provision asserted to have been breached is
paragraph 16(b) (6) which requires Ehe dealer to participate in
demonstrator programs. At the time the breach letter was sent,
International was conducting a demonstrator program in-which dealers
were to exhibit trucks to potential customers in various ways. Corning
did not participate in this program. It was in breach of this
provision.

5L, The seventh provision asserted to have been breached is
paragraph 16(b) (7) which requires the dealer to maintain an effective
prospect system by which to locate prospective purchasers. Corning’s

poor sales performance would indicate that it did not have an effective

‘system for customer prospecting. It does do some advertising, in the

form of calendars, mailings, and Yellow Pages listings, along with some
limited television ads and ads in industry publications. Corning did
not, however, present any evideﬁce of héving a “current list of
prospective purchasers of International vehicles” as is required by
paragraph 16 (b) (7).

52. While breaches of the requirements to participate in
demonstrator programs and kéep lists of prospective purchasers would
not, individually, be of a subgtantial nature, when viewed as part of a
systematic failure to perform virtually all of the obligations which
result in satisfactofy sales cf the trucks, they take on more

importance. A dealer cannot hope to sell trucks if it does not order

is
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and stock trucks, and aggressively work to sell those trucks, thereby
achieving a reasonable share of the market. It cannot oxder and stock
trucks if it does not have sﬁﬁficient working capital and net worth to

obtain those trucks under the normal flooring arrangements used by

dealers. Here, Corning’s failure to comply with the terms of the

franchise agreement has been extensive and substantial. This is
especially so since the sale of vehicles is the very essence of the
agreement between a new motor vehicle franchisor and its dealers, and it
is the provisions dealing with that obligation which Corning has failed
to perform for many years. A franchisor is entitled to have as its
franchisee, one which will aquuétely perform these crucial aspects of
the franchise agreement.

Has International Dealt Unfairly With-Corning?

53. In its post-hearing brief, Corning makes four contentions of
bad faith or unfair tréatment_by.Iﬁternational which it asserts should
result in denial of the termination. The first of these is that, in the
breach and termination letters, International had asserted that Corning
had breached paragraph 25 of the franchise agreement which requires
dealers to furnish International each year with audited financial and
operating statements. At the outset of the hearing, International
conceded that it had so habitually accepted unaudited statements from
its dealers, including Corniﬁg, that it had waived that contractual
requirement and would not seek to assert in this proceeding that Corning
was in breach of that provision. Corning had never sought to provide
audited statements, and no evidence wﬁs presenﬁed of any harm befalling
Corning between the time of the breach letter and the acknowledgment of
waiver on the first day of the hearing. This claim cannot provide a bar

to termination.
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54. The second claim of bad faith is that International employees
involved in evaluating Corning‘s performance did know of Mr. Boot's
heart attack soon after it occurred but deny such knowledge. The
testimony is directly contradictory, and no decumentary evidence has
been produced which speaks to the issue. As stated above, Mr. Boot‘s
heart attack occurred so late in the relationship, after yeafs.of poor
sales performance and severe financial decline, it could not be said
that it should have tempered the evaluation in any event. Absent that,
there does not seem to have been any damage suffered by Corning even if
it is assumed that International d4did have knowledge of the heart attack
before it sent the termination letter. This claim cannot provide a bar
Eo tefmination.

55. The third claim of bad faith is that IFG put Corning on cash
on ordering status, rather than on cash on delivery status. Corning
conceded that revoking Corning’s credit status was not wrongful. A
creditor is entitled to take such steps as are reasonably required to
protect itself against default, and it cannot be éaid that invoking one
form of cash status rather than another islan act of bad faith. This is
especially so in that there was no convincing showing that imposition of
cash on delivery rather than cash on ordering would have made any
significant change in Corning’s financial condition. This claim does
not provide a bar to termination.

56. The final claim of bad faith is that International did not
allow Corning teo set up an escrow account arrangement so that Corning
could pﬁrchase engine-oil from a third-party using the International
open account. International’s witness explained that the problem with
such an arrangement would be that a dealer could order unlimited amounts

from the third-party supplier and those amounts would go onto the open
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account without any control by International, and could easily exceed

the amount which had Eeen placed in escrow with International. Because

International could not control the purchases from the third-party, they

refused to authorize the procedure. It cannot be said that such a

regponse was an act of bad faith, especially in light of Corning’s lack

of credit-worthiness. This claim cannct be a bar to termination.
Determination of Issues

57. Corning has not transacted a sufficient amount of business, as
compared to the business available to it.

- 58. Corning made a significant investment and incurred sufficient
obligations at the commencement of the business, but financial reversals
stemming from expansion of the business in 1997 and poor truck sales
have resulted in Corning having insufficiernt capital and cash flow to
operate the business Qith open account credit or with an unrestricted
flooring loan. Corning’s poor credift status prevents'it from brdering
or stocking new trucks on a normal basis, and from cobtaining parts for
repair work or resale on as timely a basis as would normally occur.

59. Corning has a significant permanent investment in the
dealership.

60. It would not be injurious or beneficial to the public welfare
for the franchise to be terminated.

61. Corning has adequate sales and service facilities, eguipment,
vehicle parts and gualified service persconnel to reasonably provide for
the needs of the consumers for the Internaticnal trucks handled by it,
and is rendering adequate service to the public.

62. Corning has not failed to fulfill the warranty obligations of

International to be performed by Corning.

63. Corning has failed to comply with the terms of the franchise
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to a significant extent, by its failure to sell a sufficient number of

trucks or to have a sufficiently high penetration rate in its market
area. This has resulted from a failure to aggressively promote sales,
to. provide sufficient working capital and net worth to enable it to
fulfill its obligations under the franchise, to maintain a sufficient
inventory in stock or as demonstrators, to order new trucks on a timely
basis, to participate in demonstrator programs, or to maintain an
effective prospect sgystem. Eachrof these failures resulted in
significant breaches of material terms of the franchise.
64. International has not acted unfairly or in bad faith in its
dealings with Corning.
65. International has established that gcod cause exists to

terminate the franchise. '
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PROPOSED DECISION

Steven Gourley, Director, DMV
Terri Thurlcow, Chief,
Licensing Branch,

1:\BOARD\O2board\June.&.Speciall\1765.dec.nocites. . £rm

effective date of this decision.

The protest of Corning is overruled. Respondent has established
that there is good cause to terminate Protestant’s franchise.

IIRespondent shall be permitted to terminate the franchise upon the

I hereby submit the foregoing which
constitutes my propcsed decision in
the above-entitled matter, as a
regult of a hearing before me on the
above dates and recommend the
adoption of this proposed decision as
the decision of the New Motor Vehicle

- Board.

DATED: M&.é\%, = X1-p=1

By M Rede e
F~XEITH MCKEAG { ?
Administrative Law Judge
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STATE OF FLORIDA
DEPARTMENT OF HIGHWAY SAFETY AND MOTOR VEHICLES

DOAH CASE NOS.: 04-2247

FINAL ORDER # HSMV-06-471-FOF-DMV

LOVE NISSAN, INC.,
Petitioner, o
- RECEIVE!
NISSAN NORTH AMERICA, INC,, -  APR 13 2006
Respondents. | ] , sut';‘mﬁﬂg?ﬁué %#B;leéigaﬂ
FINAL ORDER

This matter came before the Department for entry of a Final Ordervupon submission of a
Recommended Order by Ella Jane P. Davis, an Administrative Law Judge of the Division of
Administrative Hearings, a copy of which is attached and incorporated by reférence in this orderl.. The
Department hereby adopts the Recommended Ordér as its Final Order in this matter.

WHEREFORE, it is Ordered that Love Nissan’s Protest/Petition is dismissed and Nissan's April
1,.2004 Notice of Termination is ratified.

DONE AND ORDERED this g)%y of April, 2006, in Tallahassee, Leon County, Florida. .

Division of Motor Vehicles
Department of Highway Safety
and Motor Vehicles

Neil Kirkman Building
Talishassee, Florida 32399

Filed with the Clerk of the’
Division ?Iotor Vehicles

this £2~4.day of August, 1999,

| Petitioner, Love Nissan filed exceptions to the Recommended Order. Respondent, Nissan North America, Inc. filed
a response to the exceptions. These exceptions are ruled on in the Appendix to this Order.




NOQTICE OF APPEAL RIGHTS
Tudicial review of this Qrder may be had pursuant to section ‘120.68., Florida Statutes, in the
District Court of Appeal for the First District, State of Florida, or in any other district court of appeal of
this state in an appellate district where a party lresides. In order to initiate such review, one copy of the
notice of appeal ,mugt be filed with he Depaftment and the other copy. of the notice of appeal, together
with the ﬁliﬁg fee, must be filed with the court within thirty days of the filing date of this order as set out

above, pursuant to Rules of Appellate Procedure.

Copies furnished:

S. Keith Hutto, Esq.

Steven A. McKelvey, It.

Nelson Mullins Riley & Scarborough, L.L.P.
Keenan Building, Third Floor

1320 Main Street

Columbia, South Carolina 29201

Dean Bunch, Esq.

Sutherland, Asbill & Brennan, L.L.P.
3600 Maclay Boulevard South, Suite 202
Tallahassee, Florida 32312

John W. Forehand, Esq.

Lewis, Longman & Walker, P.A.
125 South Gadsden Street
Tallahassee, Florida 32301

Alex Kurkin, Esq.

Pathman Lewis, LLP

One Biscayne Tower, Suite 2400
Two South Biscayne Boulevard
Miami, Florida 33131

Michael J. Alderman, Esquire
Department of Highway Safety

and Motor Vehicles .

Neil Kirkman Building, Rm. A-432
Tallahassee, Florida 32399-0504




Ella Jane P. Davis, Administrative Law Judge
Division of Administrative Hearings

The DeSoto Building

1230 Apalachee Parkway ,

Tallahassee, Florida 32399-1550

Ronald D. Reynolds .
Dealer License Administrator

Florida Administrative Law Repbrts
Post Office Box 385
Gainesville, Florida 32602







NEW MOTOR VEHICLE BOARD

1507 -~ 21st Btreet, Suite 330
Sacraments, California 95814
Telephone: (916} 445-2080

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of

8 & ¢ MOTORS, INC. dba S & C KIiA, Protest No. PR-1859-03

}

)

)

}
Protegtant, %

v, )

)

KIAa MOTORS AMERICA, INC., g
)

Respondent.

DECISION

At its regularly scheduled wmeesting of September 21, 2005,
the Public members of the Board met and considered the
administrative record and Proposed Decision in -the above-
entitled matter. after such consideration, the Board adopted
the Proposed Decision ag its final Decisiop in this matter.

This Decision shall become effective forthwith.

GLENN £/ SFREVENS’
Prexiding Public Member
New Motor Vehicle Boaxd
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NEW MOTCOR VEHICLE BOARD

1507 - 21%T Street, Suite 330
Sacramento, Califcornia 25814
Telephone: (916) 445-2080

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

tn the Matter of the Protest of
S & C MOTORS, INC. dba & & C KIA, Protest No. PR-1859-03

Protestant, 7
PROPOSED DECISION
V.

KIA MOTORS AMERICA, INC.,

Respondent.

PROCEDURAL BACKGROUND

PRELIMINARY FINDINGS

1. By letter dated April 17, 2003, Kia Motors America, Inc.
(hereinafter “KMA” or “Respondent”) gave notice pursuant to Vehicie
Code section 3060 to Protestant S & C Motors, Inc. dba S & C Kia
(hereinafter “S & C” or “Frotestant”) of Kia’s intention to terminate
5 & C Kia’s‘franchise.

2. S & ¢ filed a protest on May 13, 2003.

3. On September 29, 2004, KMA issued a supplemental notice of
termination.

1 statutory references are to the California Vehicle Code, unless stated otherwise.
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4. KMA is a distributor of new motor vehicles and licensed by
the California Department of Motor Vehicles. Respondent is located at
92801 Muirlands, P,D; Box 52410, Irvine, Caiifornia. S & C is &
licensed new motor vehicle dealer doing business at 2001 Market
Street, San Francisce, California, and is a franchisee of.KMA.

5. A hearing on the merits of the Protest was held én May 23
througn May 26, 2005, before Administrative Law Judge, Richard J.
Lepez. _

6. Michael M.'Sieving, Esg., of Law Offices of Michael M.
Sieving, 350 University Avenue, Suite 105, Sacramento, California,
represented Protestant.

7. Maurice Sanchez, Fsg. and Michael P. Norton, Esqg., formerly
of Adorno, Yoss, Alvarade & Smith, 4 Park Plaza, Suite 1200, Irvine,
Ccalifornia, represented Respondent. Mr. Sanchez and Amy Toboco Kun,
Esg., of Baker & Hostetler LLP, 600 Anton Boulevard, Suite 900, Costa
Mesa, California, 92626, currently represent Respondent.

8. At the outset of the hearing both the Proteétant and the
Respondent filed pre-hearing briefs. The briefs were read and
considered by the Administrative Law Judge prieor to the receipt of
gvidence.

9. Oral and documentary evidence and evidence by way of
stipulaticn and official notice was received.

10. Two expert witnesses gave testimony. Thomas W. Longo,
Managing Director, Western Region of Urban Science testified to dealer
performance and John E. Altstadt testified as a forensic accountant.

11. Following the hearing, a briefing schedule was set, post-—

hearing briefs were filed, and the matter was submitted for decision

on August 10, 20CS.
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ISSUE PRESENTED

.Whether KMA Has Good Cause For The Termination
Of The 5 & C Franchise

12. Ppursuant to Section 3066(b), KMA has the burden to establish
good cause for the termination of S & C’s franchise. In &etermining
whether KMA has established gocd cause for the termination, Section
3061 requires that the Board consider the “existing circumstances”,
including but not'limitéd to all of the following:

{a) Amount of business transacted by the franchilsee, as compared

to the business availéble to the franchisee;

(b} Investment necessarily made and obligations incurred by the
iranchisee to perform its part of the franchise;

{c}) Permanency of the.investment;

{d) Whether the franchisee has adequate motor vehicle sales and
service Ffacilities, egquipment, veshicle parts, and qualified
service personnel to reascnably provide for the needs of the
consumers for the motor vehicles handled by the franchisee
and has been and is rendering adequate services to the
public;

(2} Whether the franchisee fails to fulfill the warranty
obligations of the franchisor to be performed by the
franchisee;

(f) Extent of the franchisee’s failuie to comply with the terms
cf the franchise.

FINDINGS OF FACT

Preliminary Findings

13. § § C Motors, Inc. has been a successful FPord dealer for

many years in San Franclsco. One of its three principal owners and
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its President, Ray Siotto, has been active in automctive sales since
1971. Another of its principal owners, Fred Lautze, following his
grandfather and father, is a third generation Ford dealer who oversees
fleet sales. Flest sales approximate 80% of the Ford business.

14. 1In léte summer of 1%99, representatives of KMA apprcached
Mr. Siotto to inguire into the conditicns upon which 8 & C Motors,
Tnc. would take on a Kia franchise and provide KMA with representation
in San Francisco and thus become the first Kis dealer in that city.

15. Megotiaticns between § & C Motors, Inc. and Respondent
ensued and on September 23, 1999, the parties entered into a Kia
Dealer Sales and Service Agreement (hereinafter “Agreement” or
“Franchise Agreement”) thus establishing the S & C Kia franchise.

16. The Agreement delineated $ & C’s Area of Primary
Responsibility (APR) to be, gensrally, the City of San Francisco and
certain adjacent postal zip codes.

17. As part of the negotiations leading to the formation of the
Franchise Agreement KMA prepared a Business and Operating Plan for
S & C. That plan covered, among other items, the dealership business
and ownership structure, the facilities, S & C staffing, advertising
and merchandizing. Additionallﬁ, performance standards set average
monthly goals of new Kia vehicle sales of 50 (30 Sephias and 20
Sportages) for the remainder of 1999 and 65 (40 Sephias and 25
Sportages) fox_EOQO.

18. The Business and Cperating Plan was signed and acknowledged
by Mr. Siotto on behalf cof 5 & C.

19, At the time of the formation of the Agreement KMA had in
place a “cure” program in an attempt to increase sales of those

dealers who - in the judgment of KMA - were underperforming. Part of
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the cure program included placing a dealer on written notice of the
underperformance and offering suggestions and assistance to increase
vehicle sales productivity to cure the perceived underperformance.
additionally, the cure letter specified a schedule of sales that EMA
expected the dealer to achieve in the ensuing months.

50. KMA is a subscriber to the R.L. Polk & Co.” vehicle

registration data and thereby obtains periodic data for each KMA

|dealer’s APR. KMA compares the AFPR registrations of all puxchased

vehicles against which Kiz competes (Retail Competitive Group) to the
total sales made by the Kia dealer located in the APR. KMA computes a
Kiz Sales Proficiency rating for each dealer and thereby has a measure
for each Kia dealer against the Retall Competitive Group.

21. Using the meﬁhodologyzreferenced in finding 20, KMA sent the
first of a series of cure letters, datesd February 20, 2001, to 3 & C
o cure what KMA determined to be sales deficiencies that constituted
a breach of the Agreement. Further, the cure letter informed S & C
that KMA, acting though its District Sales Manager, would aésist‘in
formulatin§ z plan of action to increase sales.

52, In March 2000, during the second year under the Agreement
and prior to the first cure letter, KMA, as an inducement to increase
sales by § & C, allocated $60,000 in “oco-op”® funds for advertising on
a “50-50" ratioc. KMA thereby pfomised to reimburse $60Q,000 for

$120,000 expended by 8 & C forx advertising.

2 5.1.. Polk & Co: A data provider tc automobile manufacturers and others to help
then track wvehicles and wvehlcle traerds by providing autometive information services
and statistical reporting in the automotive marketplace.

I Ce-operative advertising is a program wharein a manufacturer ox distributer in this
case KMA, will defray the cost of some dealer advertising.
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23, From the time of the initial cure letter, KMA continued to
apply the methodology referenced in finding 20 and continued to
determine - in its judgment - that S & C was underperforming in its
APR and in KMA’= Western Reglcon and thus continued to send cure
letters to S & C.

24, Following the initial cure letter, a total of fourtesn other
cure letters were sent by KMA to 53 & C in the period between April 24,
2000 and August 9, 2002Z. 'The cure letters had the same general format
as the initial cure letter.

25. The cure pariod, originally set to expire on November 30,
2001, was extended to July 31, 2Z002. Thereafter, discussions were
held by principals of the parties which did not resolve the issue in
dispute - 5 & C’s performance under the Agreement - thus leading to
the EMA Notice of Termination and the filing of the 3 & C Protest.

Findings Relating To The Amount Of Business Transacted By
8 & € As Compared To The Business Available To 1t (Sec. 3061 (a})

26. In 1999, the total population of the San Francisco APR was
approximately 666,000 with approximately 297,000 households. 1In 2004,
the total population of that APR was estimated to be 658,000 with an
estimated 294,000 households. San Francisco is the third largest city
in population in California, the most populcus state in the United
States. |

27. In 1989, the annual average employment in San Francisco
County was 404,105% and in 2004 the annual average employment was
379,597. In 1999, the annual average employment in the San Francisco

Metropolitan Arsa (San Francisco, Marin and San Mateo counties) was

3 Phe data source for the demographic statistics is from the Bureau of Laboer and
Stabtistics as utilized by Urban Science Applications, Inc.
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956,080 and in 2004, the anrnual average employment in that area was
gel,174.

28. Dﬁring the peried of the Franchise Agreement the average
household income in San Francisco was approximately $70,000, compared
to the average household income of the typical Kia buyer which was
approximately $55,000.

29. During the period of 1999 through 2003, using Polk data, the
vehicle registrations for the Kia retall competitive segment in the
APR ranged from a low of 5,872 in 1999 to a high of 11,685 in 2002.

30, During the period of 13999 through 2003, using Polk data, the
Kia retail expected rsgistrations in the San Francisco APR, when
compared with the Western Region APR's average, were 320 for 1899; 325
for 2000; 409 for-2001; 491 for 2002 and 449 for 2003.

31. The combined factors present in S & C's APR, that is: total
population; income levels; aﬁnual average employment; and sales of
vehicles competitive to Kla vehicles demonstrate that significant
business is available to S & C in its APR, as confirmed by finding 30.

32. As part of its quality control KMA issues a calendar year
Business and Operating Plan (Plan} in conjuncticn with its dealers.
The Plans, including the initial Plan referenced in Finding 17, are
incorporated by reference in the Agresment pursuant to Part VIII of
the Agreement.

33, The Plan expressly states: 1if sales proposed by a dealer
are lass than sales based on the predicted amount of business
available in the dealer’s APR during the calendar year then market
potential will not be attained.

34. For 1993, the Kia California dealer average for retail sales

was 419 and the Western Region dealer averags was 482. In the Zirst
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10 months of operations, S & C averaged 5 sales per month. That
number was well below the amount of business reasonably available in S
& C's APR and, therefore, market potential was not attained in 1999.

| 35. The vear 2000 was the first full year of the franchise. For
that yvear the Kia California dealer average for retail sales was 474
and the Western Region dealer average was 438. The amount of business
reascnably available, according to the Plan, was 584 vehicle sales.
In 2000, 8 & C sold €7 Kia wvehicles. Accordingly, market potential
for the year 2000 was not attained.

36. For the year 2001, the Kia California dealer average for
retall sales was 472 and the Western Reglon dealer average was 554.

In the 2001 Plan, the predicted amount of business {sales) in 3 & C's
APR was 827. 3 & C, in that Plan, proposed 217 sales. Actual sales
for that year totaled 121. Accordingly, market potential was not
attained for the year 2001.

37. For the yesar 2002, the Kia California dealer average was 554
and the Western Region dealer average was 717. The 2002 Plan
predicted the amount of business in § & C’s APR was 657 while § & C
proposed 207 sales. Actual sales for that year totaled 6l. Thus,
market potential was not attained for the year 2002.

38. For the year 2003, the Kia California dealer average was 512
and the Western Region dealer average was 742. In the 2003 Plan, the
predicted amount cof business in § & C’s APR was 632 sales while § & C
proposed 150 sales. Actual sales for that yvear totaled 34. Thus,
markat potential for the year was not attained.

39. Since April 23, 2003 (the date of the termination notice) to
the present, 8 & C has failed to achieve market potential. In 2004,

S & C sold 17 Kia vehicles. & & C sold 5 Kia vehicles in the 1°°
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quarter of 2005. 1In the period just prior to this hearing, May 5
through May 22, § & C sold no ¥ia wvehlicles. Further, in year 2004 the
annualized Kia California dealer average was 52% and the Western
Region dealer average was BO05.

40. Between the period March through November 2001, 24 Kia
dealers were subject to KMA's cure pregram. Eleven of that group
exceeded the cure program sales objectives; six were close to
achieving the objectives, S & C was last in achievement having
reached approximately 30% of the Western Region dealer average.

41. In sum, during each year of the term of the Agreement, 35 & C
did not capture the opportunity for sales in its APR. The population,
inceome and other demographic features of the APR presented an
opportunity for a significant nﬁmber5 of sales during each year of the
term of the franchise,

Findings Relating To The Investment Necessarily Made And
Cbligations Incurred By The Franchisee To Perform
Tta Part QOf The ¥Franchise (Sec. 3061l{b))

42. 5 & C Motors, Inc., operatihg ous of the present facilities
since the 1970’s as a Ford dealer in the San Francisce metropolitan
area, commenced'businéss there in 1928, As such it has signlficant
and permanent investment in those categories that provide success and
the expectation of profit as a Ford dealer: facilities (on site,
storage and service}; equipment; perscnnel; new Ford inventory
including Ford demonstrators; signége and advertising; and an 3 & C
Ford website.

43. The Kia product line shares the facility with the Foxd

product line. At the time of the formation of the Franchise Agreement

¥ gsing any of the following measures: Polk data; Cperating and Business Pian
performance cbjectives; California Dealer Average; and Western Region Dealer Bverage.




= L Ny

18
19
20
21
22
23
248
25
26
27

28

the Kia‘p:oduct line consisted of two models. Presently, there are
six Kia models. Protestant has made no investment at any time or
undertaken any obligation during the time period of the Franchise
Agreement to increase the facilities (physical plant} to accommedate
the line of Kia vehicles.

44. A small area of the sales facility 1s dedicated to Kia sales
and at any given time during the period of the franchise few Kias were
én display. At no time has the full line of Kias been on display.
There has been insufficient, that is minimal, investment in providing
a2 sales area to allow such a display.

45. A small area of the facility is dedicated toc the service of
Kia wehicles and storége of Kia parts. Protestant did not store
sufficient parts and therefore, had to resort to emergency orders to
attempt to sétisfy consumer demands. There has been insufficient
(minimal) investment in Kia service and parts to ccnsistently satisfy
the purchasers of new Kia vehicles. As a result, S & C was
consistently in the bottom 10% of Kia dealexrs in the United States in
KMA's KSI {Kia Service Index) evaluations.

46. Despite repeated reguests to do so Ifrom KMA, 5 & C has not
invested the necessary funds and time to train sales persconnel
dedicated to handling the Kia new vehicle business exclusively and has
not investad the funds necessary to hire and retain a sales manager te
oversee the Kia new car business exclusively. There was at no time
duiing the period of the franchise a sales force that sold only Kia

vehicles.

47. Despite the KMA “co-op” program and despite KMA’s repeated

{request to advertise the Kia product line, Protestant falled to invest

sufficient funds in an advertising program to take advantage of 3

_10__
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viable Kia market in its APR.

48. The investment in advertising was deficient in the following
particulars: there was little spent on print or television advertising
directed toward the San Francisco area’s Spanish Language population;
there was little spent for regular weekly advertising:; and there was
no S & C Kia website, a potent form of advertising.

49. Over the period of time of the franchise Protestant has
failed to invest in a sufficient inventory of new Kias to fulfill
sales requirements set forth in the Business and Cperating Plans.
protestant’s monthly inventories were as follows for gach year in

operation as a Kia dealer.

Year Monthly Average
1999 43.3
20040 . 45.3
2001 35.2
2002 ‘ 22.2
2003 16.1
2004 7.4
2005 {through April) 8.5

At the time of the hearing, on May 23, 2005 Protestant had 1 vehicle
in stock. |

50, The generally accepted industry standard, as recommended by
the National Automotive Dealers of America, is a 60-day supply of
inventory. At no time during the period of the franchise did S & C
meet that standard. To¢ gquote, the credible testimony of Kia’s
District Sales Manager, Don Smith: ™“...you can’t sell them if you
don’t have them...Without inventory there’s no starting point...” At
no time during the course of the franchise was there sufficient
inventory to allow the use of a demonstrator by a prospective Kia
purchaser. Mr. Smith did testify, credibly, with regard to the 2004

monthly average of 7.4 that: “It’g (S & C) basically out of business
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for all intents and purposes.”

51. In sum, over and above fhe investment in Ford, no additional
money or capital was invested in equipment, personnel, or facilities,
to support a viable Kia enterprise. Sufficient monies laid out for
advertising and an adequate inventory on hand were cbligaticons under
the Agreement of 5 & C. Protestant failed te incur those obligations
and thus failed to establish, in fact, a Kia enterprise.

Findings Relating To The Permanency
OF The Investment (Sec. 3061 (e)}

52, There was no expansion of the existing facility by S & C
Motors, Inc. and, therefore, there was no capital outlay for physical
plant and, therefors, there was no permanent investment in the
fzcilities other than as a Ford dealer. Pursuant to the Franchise
Agreement, KMA will repurchase all new, used and unsold wvehicles as
well as parts, signs, and tools should the franchise be terminated.
At the time of the hearing there was no permanent investment in
inventory.

53, There were some funds expended by 5 & C to train personnel
with regard to the Kia product line. However, the funds that were
spent weare minimai and sporadic.

54, § & C did install a “Kia” sign below a “Ford” sign at the
entrance to the facility. However, other advertising - print, radioc
and television - was minimal and sporadic. Additionally, S & C
refused to cutlay monies of its own at times when “co-op” fundsrwera
available to it for Kia advertlising. There was no investment in
Tnternet advertising.

55, The lack of a permanent investment in ﬁhe Kia enterprise 1is

demonstrated as follows: In 2000, the total Kiz sales {(vehicle,
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service and parts) were 1.00% of total dealership (Ford and Kia)
sales; in 2001, total Kia sales were 1.66% of total dealership sales;
in 2002, Kia sales were 0.86% of the total; in 2003, Kia sales were
0.75% of the total; in 2004, Kia sales were 0.57%, or a de minimis
part, of the total. Because of the lack of investment, S & C's Kia
cperations have lost money inleach yvear of the franchiss except for
2004.

56. In sum, S & C’; investment was minimal and at no tims was
rhere sufficient investment to allow S & C to meet its obligations
under the Agreement. There were no cutlays, permanent or otherwise,
for plant and equipment. Monieé spent for advertising and the
training of personnel were not lasting but were sporadic and,
therefore, wers not permanent.

Findings Relating To Whether It Is Injuricus Or Beneficial

To The Public Welfare For The Franchise To Be Modified Or
Replaced Or The Business Of The Franchisee Disrupted (Sec. 3061(d}}

57. 5 & C is conveniently located in a densely populated city.
Its competitors are doing well. Despite these circumstances S & C has
averaged but 60 sales per year for the five full years of its
cperation: 2000-2004. Because of a failure to advertise and promote
+he sale of Kia vehicles; too few vehicle consumers are aware that
there is, in fact, a Kia dealer in San Francisco.

58. At present, KMA can make available to 3 & C the full line
(six models) of Kia vehicles. Combining the six models with the
permutations that exist for each nmodel - color, trim, and other
options - a wide cheice cof Kia vehicles is available for the
consideration of the public. Assuming the consuming public is aware

of & & C as a Kia dealer, the lack of inventory, demonstrators and

“]3-




fully trained sales perscnnel deprive the consuming public of a
reasonable choice in the potential purchase of a Kia vehicle.

59. Under the Franchise Agreement, S & C has an obligation to
meet the needs of the consuming public in the APR. The public lacks
awareness of 5 & T as a Kia dealer. The absence of a reasonable
choice of Kia vehicles available to the public demonstrates that
S & C's operation as a Kia dealer fails to meet the needs of consumers
in the APR.

’60. If the 8 & C Kia franchisge is terminated, S & C Motors, Inc.
wili continue to deo what it has done for a number of decades: operate
as a Ford degalership. Therefore, the public will not be denied the
presence of a dealer who meets the needs of the public marketplace
with regard to the Ferd line of wvehicles. Operating as the sole Kia
dealership in San Francisco, S & C has not met, and is not meeting,
the needs of the public marketplace in that city.

6l. If the S & C franchise is terminated, KMA intends to replace
it with a new dealership in the existing APR which will meet KMA’s
sales and performance objectives and which will provide customer care
and sexvice by a trained and gqualified staff.

£2. In sum, S é C, operating as a Kia dealer, has failed to
serve the public in the APR markatplacé. Therefore, the appcintment
of a new Kia dealer in that marketplace will be beneficial to the
public interest.

Findings Relating To Whether The Franchisee Has Adeguate
Motor Vehicle Sales And Sexvice Facilities, Ecquipment,
Vehicle Parts, And Qualified Personnel To Reasonably
Provide For Ths Needs Of The Consumers For The Motox

Vehicles Handled By The Franchisee And Has Been And IS
Rendering Adequate Services To The Public (Sec. 3061(e)).

63. 38 & C's KS8I is kelow the average for dealers in the Kia

-14-




W= W

[

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
Z5
28
27

28

Western Region. Limited space is devoted to Kia sarvice and limited
space 18 set aside for equipment and vehicle parts, therefore, the
motor vehicle sales and service facilities, including equipment and
vehicle parts, fail to p:ovide for the needs of the consumers for the
Kiz vehicles handled by 5 & C.

4. Over the course of +he franchise there has been no
management program to assign personnel sclely to the Kia line for
sales and service. There are no computer—-trained personnel assigned
to the Kia line. KMA does offer, through Kia University, on-line
training for dealer perscnnel. For the calendar year 2005 to date,
and before that time, no on-line training was undertaken by 5 & C
personnel and no tests with regard to the Kia product line were taken.

65. KMA does maintaln a website (www.Kia.com) wherein a
prospective purchaser can pe “linked” to any Kia dealer natlconwide.
3y use of this website a number of potential customers méde Internet
inquiry with s & C. A few of those persons were contacted by S & C
put most were not. Thus, +his Internet tool For leads to potential
sales was not ut{lized by 3 & C.

66. In the third and fourth quarters of 2004, Protestant failed
to achieve any of KMA'S training requirements. Tn 2005, Protestant
failed teo achieve any of KMA's training requirements, including tests,
with regard to any of the models.

67. In sum, the deélership facilities have not been modified to
reasonably accommodate ¥ia sales or provide for adequate service or
equipment and rhere is an inadeguate number of trained pefsennel.

Accordingly, 5 & C is rendering inadequate services to the public.

i/
/7
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Findings Relating To Whether The Franchisee Fails To
Fulfill Waxrranty Obligations Of The Franchisor To
Be Performed By The Franchiseae (Sec. 3061 (Ff))

68. No evidence was proffered to establish that S & C failed to
perform the warranty obligations under the Franchise Agreement, and
KMA does not contend that 8§ & C failed to satisfy its warranty

obligations.

Findings Relating To the Extent of the Franchisee’s Failure
To Comply With The Terms Qf The Franchise {Sec. 3061(g))

69. The Dealer Sales and Service Agreement referenced in this
Decision as the Franchise Agreement or Agreement, sets forth the
duties, obligations and responsibilities of KMA and S & € under the
Agreement. The secticns referenced in the Findings thét follow, all
appsar in Part 2 - Standard Provisions of the Agreement.

70. Section II of the Agreement provides, in part:

Dealer accepts its appointment as an authorized Kia
Dealer and agrees to (i) vigorously and aggressively
sell and promote Kia Products...

(Exh. 11, p. 5}).

Section IX(B) (1) of the Agreement provides:

Area Of Primary Responsibility. DEALER shall
vigorously and aggressively promote, solicit and make
sales of Kia Products within its APR. DEALER’S APR may
be altered or adjusted by COMPANY at any time. The APR
is a tool used by COMBANY to evaluate DEALER’S
performance of its cobligations. DEALER agrees that it
has no right or interest in any APR that COMPANY may
designate. As permitted by applicable law, COMPANY may
add new dealers to, relocate dealers intc or remove
dealers from the APR asszigned te DEALER.

{Exh. 11, p. 13}.

71. As has been demonstrated with particularity in Findings 34
through 38, 30, 52 through 55, 57 and 58, Protestant failed to achiesve
the market potential available in its APR; failed to advertise and .

promote Kia products; did not have a permanent Investment in the Kia
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enterprise; and at no time bhad a sufficient inventory and trained
personnel. Those failures and omissions establish that S & C did not
vigorously and aggressively sell or promote or solicit for sale Kia .
preducts within its APR. Accordingly, §rotestant has breached
Sections IT(i) and IX(B) (1) of the Agreement.
' 72. In conjunction with its duty to vigorously and aggressively
sell and promote Kia Products, S8 & C agreed to provide Business and
Operating Plans with updates to deseribe how 8 & C intended to fulfill
its obligations under the contract including the obligations to sell
and promote Kia products.

73. Section VIII of the Agreement provides in pertinent part:

L. BUSINESS AND OPERATING PLAN:

In consultation with COMPANY, DEALER has prepared

a business and operating plan {“pPlan”)...which
describes how DEALER will (i) develop the Area of
Primary Responsibility (TAPR”) assigned to DEALER by
COMPANY and set forth in the Plan and {iiy) fulfill its
sales and service commitments under this Agreement....
DEALER hereby agrees to develop its APR and conduct its
operations in accordance with the Plan, as revised from
time to time pursuant to Paragraph B below.

3, ANNUAL PLAN REVIEW

DEALER agrees to update the Plan annually or more often
as desired or necessary and submit it to COMPANY for
joint review. The process of updating each Plan shall
include a performance evaluation and review of proposed
modifications to the prior year’s Plan as contemplated
by Paragraph C below. The Plan shall be subiject to
COMPANY” s final approval.

. PERFORMANCE EVALUATION

DEALER’ s performance of itis obligations is essential to
+he effective representation of Kia Products and to, the
reputation and goodwill of COMPANY, DEALER and other
Kia Dealers. Therefore, DEALER agreses to review its
performance against the prior year’s Plan in its
updated Plan. COMPANY and DEALER will uge this
analysis and-any other factors COMPANY or DEALER deems
appropriate as the basis forx jointly evaluating
DEALER’ s performance sc that any necessary improvements
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can be made. Factors considered in evaluating DEALER'S
performance will include, without limitaticns, the
attainment of or failure to attain the prior year's
objectives, DEALER’s performance trends, DEALER’ s
financial performance and the manner in which DEALER
has conducted its operations....

(Bxh. 11, pp. g8~8y .,

74. In the initial Plan as set forth in Finding 17, 8 & C agreed

that it would sell an average of 65 Kia vehicles per month in 2000.

g & C sold &7 vehicles during 2000, or about 5.6 vehicles per month.

3 & C represented that it would spend $30,000 per month on advertising
from October 1999 through December 2000. S & C spent $5,820 per month
in advertising in 2000. S & C failed to use $269,180 in gdvertising
co-op funds in its first 12 months of operation. Under the co-op
advertising program, KMA agreed to reimburse S & C on a 66% — 33%
pasis, meaning KMA would pay 2/3 and 8§ & C would only have to spend
1/3 in approved advertising to receive up te $300,000 in reimbursement
for the 12 month period.

95 Tn the 2001 Plan, KMA suggested that S5 & ¢ sell 827 Kia
vehicles. 8 & C stated it could sell 217 vehicles. In 2001, 8 & C
sold 121 vehic}es, 706 belcw what Kia had proposed, and 96 below what
g & C had promised to sell. S & Crs average menthly inventory for the
year was 35 vehicles.

76. In the 2002 Plan, KMA suggested that S5 & O sell 637 Kia
vehicles. S & C stated it could sell 207 Kia vehicles. In 2Q02,

g § C sold 61 vehicles, 596 helow what Kia had proposed and 146 below
what 5 & C agreed to sell. 35 & C’s average moﬁthly inventory for the
year was 22 vehicles.

77. 1In the 2003 Plan, KMA suggested that S & C gsell 632 Kia

vehicles. & & C stated it could sell 150 Kia vehicles., In 2003,

s g C sold 34 vehicles, 398 below what KMA had proposed and 116 below

-3 8~
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what it had agreed to sell. § & C’s average monthly inventory for the

yvear was 16 vehicles.

78. In 2004, 3 & C sold 17 vehicles, an average of only 1.4
vehicle sales per month. S & C's average menthly inventory for the

year was 7 vehicles.

7. For its five full years in operation (2000 - 2004), 8 & C’s
sales effectiveness has averaged only 8.7% or less of Western Region
average. This deficiency has continued despite an increase of the Kia
model lineup from two models in 1999 to six models in 2004.

80. Protestant failed to develop its APR, failed to fulfill
sales commitments and failed to conduct its operations in accordance
with the Busineés and Operating Plans. Accordingly, Protestant has
breached Section VIII of the Agreement.

81. In conjunction with its duty to vigorously and aggressively
sell and promote Kia Products, 8 & C agreed to an advertising effort

to enhance sales cpportunities.

§2. Section IX(A){9) of the Agreement provides in pertinent

part:

Advertising. COMPANY and DEALER agree that a “three-
ftier” advertising and merchandising effort is an
effective way to establish and maintain focus on

(1) (sic) national and Product messages, (ii) regional
Kia Dealer group messages, and {iil)} local and
individual Kia dealer messages. COMPANY shall take
full responsibility for, and fund, as COMPANY deems
appropriate, advertising for (i) and {ii)
above...DEALER shall take full responsibility for, and
fund advertising for {iii) above, bearing in mind sales
and customer satisfacticn needs and applicable laws and
regulations in developing and delivering its
advertising and merchandising messages.

{(Exh. 11, p. 13}.

83. S & C Motors, Inc.’s advertising budget has increased cver

the past few years, however 5 & C has spent only minimal amounts on
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advertising its Kia dealership and its Kia advertising has decreased
every year. At the outset of the franchise, S & C represented that it
would expend approximately $30,000 per month on Kila advertising from
October 199% through December 2000. S & C spent only in $S,820 per
month in advertising in 2000. 1In 2004, S & C spent only $47 on Kia
advertising.

84. Protestant failed to promote Kia products. Accordingly,
Protestant has breached Section IX(A) (9} of the Agreement.

85. In conjunction with its duty to vigorously and.aggressiva
sell and promote Kia products, S & C agreed to maintain an adequate
inventory of Kia vehicles and to have demonstraiors on hand.

85. Section IX(B){2) of the Agreement provides:

2. BStocks. Subject to COMPANY's filling DEALER’Ss
orders, LEALER shall maintain in showreom~ready
condition stocks of Kia wehicles and cther Kia Products
of an asscrtment and gquantity adequate to meet DEALER’S
share of current demand in DEALER’s APR and DEALER’s
sales and services responsibilities under this
Agreement.

{BExh. 11, p. 13).

Section EX(B)(4) of the Agreement provides:

4. Demonstrators. From its inventory, DEALER shall
keep available at all times in good appearance and
running order current model year demonstrators of each
model of Kia vehicle in such guantities as are
sufficient to satisfy customer test drive demands.
(Exh. 11, p. 13).

87. To compete with the Retail Competitive Group, 3 & C should
maintain, at miﬁimum, an inventeory of approximately &0 to 80 vehicles.
In 2001, 8§ & C’s average monthly Kia inventory for the year was 35
vehicles. 1In 2002, S & Cfs average monthly Kia inventory for the year
was 22 vehicles. In 2003, 3 & C’s average monthly Kia inventory for

the year was 16 vehicles. 1In 2004, $ & C's average monthly Kia
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inventory for the year was 7 vehicles. Over the years cf the
franchise, 3 & C has never approximated the minimum inventoxy.

38. As of December 2003, S & C stocked a total of 10 new Kia
vehicles and its annual inventory is inadequate to promote the Kia

1ine. Between October and December of 2003, § & C stocked 3 Kia

vehicles.

9. 5 & C does not maintain demonstrators for each model of Kia
vehicle and at times there are no demonstrators available for
prospective purchasers.

90. pProtestant failed to maintain a sufficient inventory to meet
S & C’'s share of current demand in its APR and failed to fulfill its
sales and service responsibilities. Accordingly, Protestant has
breached Section IX(B) (2} of the Agreement.

91. Protestant failed to have on hand current model-ysar
demonstrators, at any time, to satisfy customer teét—drive requests or
demands. Accordingly, Protestant has breached saction IX(B) {4} of the
Agreement.

97. In conjunction with its duty to vigorously and aggressively
sell and promote Kia products, s § C agreed to comply with Kia
programs and to develop its ownl Prograims designed to develop and
foster good relationships with its customers and satisfy basic
customer satisfaction levels.

83. Sgction ¥ of the Agreement provides in pertinent part:

DEALER shall comply with COMPANY programs and develop
and maintain its own programs designed to develop good
relationships among COMPANY, DEALER and the consuning

public. DEALER shall make every effort to handle
satisfactorily all matters brought to its attention

relaring to the sale and servicing of Kia vehicles and
other Kia Products and make regular contact with owners
and users of Kia vehicles and other Kia Products in

DEALER"s APR...
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(Exh. 11, p. 18).

94. S & C has provided substandard customer service as reflected
in its KSI figures which have been consistently low as compared to the
170 to 180 dealers in the Western Region. 1In 2002, § & C ranked 131°"
in the Western Region. § & C’s KSI ranking declined to 167%™ in 2003,
164%™ in 2004 and 168 year-to-date in 2005. § & C’s Kia Purchase
Index (“KPI”) rankings have alsc been consistently below average in
the Western Region. S & C ranked 30% in 2002, 133" in 2003, 130" in
2004 and 153%%, year-to-date, in 2005, S & C does not maintain a
sufficient stock of parts inventory to satisfy customers on a daily
basis. Instead, S & C relies on emergency parts orders resulting in
delay and inconvenience to its customers.

95. Protestant has failed to comply with its duty te customers
and maintain good relations with its Kia customers. Accordingly,
Protestant has breached Section X of the Agreement.

96. In conjunction with its duty to vigorously and aggressively
sell and promote Kia products, 8 & C agreed to hire and train a
sufficient number of competent personnel to comply with its
ocbligations under the Agreement.

97. Section IX{A){4) of the Agreement provides:

4. Personnel. DEALER shall employ and train a
sufficient number of competent personnel of good
character, including one or more persens who will
function as sales manager, service manager and parts
manager, sales persons, service technicians and parts
personnel to fulfill all of DEALER's responsibilities
under this Agreement and as recommended by COMPANY, and
shall cause such personnel to attend such training
schools as COMPANY may from time to time require at
DEALER's sole expsnse.

(Exh. 11, p. 10).

8. S & C Motors, Inc. did net hire any new Kia salespeople

after obtaining the Kia dealership. The dealership’s salespeople sell
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both Ford and Kia products. The employees hired by S & C Motors, Inc.
are not adequately trained to éell the Kié products line and did not
participate i1n on-line training courses offered by Kia.

99. Protestant has failed to train, establish and dedicate a
saies force to fulfill S & C's responsibilities under the agreement to
promote, sell and service Kia vehicles. Accordingly, Protestant has
breached Section IX(A)} (4) of the Agresment.

100. In sum, S & C has failed to promote the sale of Kia
products, has failed to maintain an adeguate inventory of vehicles,
and has féiled to achieve an acceptable level of Kia sales given the
potential number of sales available to it in its APR and has,
therefore, materially breached the Agreement.

DETERMINATION OF ISSUES

10i. KMA has established that § & C is not conducting an
adequate amount of business as compared to the business availlable to
it. [Section 306%(a}i

102. KMA has established that S & C has not made the investment
naecessary and incurred the obligations negessary to perform its part
of the Kia franchise. [Section 3061 (b}]

103. ZXMA has established that § & C’s investment was not
permanent. [Section 30611c)]

104, KMA has established that it would not be injurious and
would likely be beneficial to the public welfare for the franchise tc
be replaced. {S=ction 3061{d)]

105, KMA has established that 3 & C does not have adeguate motor
vehicle sales and service facilities, eqguipment, vehicle parts, and
gualified personnel to reascnagbly provide for the needs of the

consumers for the motor vehicles handled by it and has not been and is
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not rendering adegquate services to the public. [Section 3061 (e} ]

- 106. KMA has not established that 8 & C failed to fulfill the
warranty obligations of KMA to be performed by S & C. [Section
3061 (L) ]

107. KMA established that § & C has failed to ccmply with the
terms of the franchise. [Section 30el(g)]

108. By reason of the foregoing Determination of Issues and the
Findings'herein, Respondent has met the statutory burden of proof
required by Section 3068(b) and did establish, under Section 3061,
good cause for the termination of the § & C franchise.

PROPOSED DECISION

The protest is overruled.

I hereby submit the foregoing which
constitutes my proposed decision in
+he above-entitled matter, as the
result of a hearing before me and 1
recommend this proposed decision be
adopted as the decisien of the New
Motor Vehicle Board.

DATED: Sgphember 7, 2005

3y

RICHARD J. LOPEZ
Administrative Law Judge

Joan Borucki, Cirector, DMV
Mary Garcla, Branch Chief,
Occupational Licensing, oMy

o




