
1

2

3

4

5

6

7

8

9

10

11

l2

13

14

l5

t6

t7

20

21

22

24

25

26

27

2a

18

19

Halbert B. Rasmussen, Esq., SBN 108566
h ra s mu s s e n @nr o n n ing I e a ve r. co nr

Franjo M. Dolenac, Esq., SBN 259036
ftlo lena c@manning leaver. c o m
MANNING, LEAVER, BRUDER & BERBEzuCH
Attomeys at Law
5750 Wilshire Boulevard Suite 655
Los Angeles, Califomia 90036
Tel: (323) 937 -4130
Fax: (323) 93'7-6'727

Attomeys for Prolestant Aldon, Inc dba Carson
Toyota and Aldon, Inc. dba Carson Scion

NEW MOTOR VEHICLE BOARD

STATE OF CALIFORNIA

In the Matter ofthe Protests of

ALDON, INC., a Californra corporation, d.b.a.
CARSON TOYOTA, and

ALDON, INC., a Californra corporation, d.b.a.
CARSON SCION, and

CABE BROTHERS. a Califomra corporalion,
d.b.a. CABE TOYOTA and CABE SCION

APAULO. INC. d.b.a. NORWALK TOYOTA
and TOYOTA SCION. and

DWWSB, INC. d.b.a. SOUTH BAY TOYOTA
and SOUTH BAY SCION

Protestarts.

TOYOTA MOTOR SALES U,S,A,, INC , A

Califomi a Corporation,

Respondent.

H.T.L ATJTOMOTIVE. lNC. dba HOOMAN
TOYOTA OF LONG BEACH and HOOMAN
SCION OF LONG BEACH,

Intervening Pafly.

CONSOLIDATED MA'I'TERS :

PROTEST NO, PR-2339-I2

PROTEST NO. PR-2340-12

PROTEST NO PR-2341-I2

PROTEST NO, PR-2342-12

PROTEST NO, PR-234]-12

PROTESTANT ALDON. INC. DBA
CARSON TOYOTA AND CARSON
SCION'S OPENING BRIEF

rno- 
.--resreNr 

elooN, ttlc ,oeA cARSoN ToYorA AND cARSoN scloN S oPENING BRIEF



I

2

3

4

5

6

7

8

9

lo

11

l2

13

14

15

16

17

18

19

20

2t

22

24

25

26

27

28

I.

II.

IIL

IV.

D.

E.

Table oI ConteDts

IDtroduction............. .. ................... I

StatementoftheCase..........-....... ......... ......................2

Carson Toyota is a family-orrned and op€rated business that has been located off of the
I-405 freeway ir Carson, california for over 38 years................-................................... ..2

Cabe Toyota is also e family-owned business that has been located in Long Beach,
California lor over,+4 years.... ... ................-....-..........-.......3

Though Hooman Toyota is a recent newcomer as an itrvestor-owned entity, a Toyota
dealership has occupied that Long Beach location for over 35 years. .......-..........-.........-..4

Hooman Toyota proposes to relocate its Long Beach location after 35 years...................5

Procedural Background........................... .......................-.................6

Legal Standard........ ................................ .... ...6

Carson Toyota and Cabe Toyota both made substatrtial and permanent itrvestmeDts in
their respective d€alerships in reliance on the the permalency of the existing dealer
network and the predictable business etrvironment associated with it....-.........................7

Carson Tovota irvested over $35 million in its tacilities at its current location in
reliance on the permatrency of the existiDg local dealer network configuration. .............9

Cabe Toyota itrvested over $8 milliou in its facilities at its curretrt location in reliance
onthep€rmarencyoftheexistitrglocaldealerEetworkconliguration.........................l0

Hooman Toyota's material fiDancial issues atrd lack of iDvestmetrt in its exisliDg
facilities demonstrate that the itrvestor-ruD dealership is uncertain, traDsient, or
otherwise lacks permanency to support its relocation. ....................... . . . . . . . . . . . . . . . . . . . . - . . . . . . . . I 1

l. By conditionitrg its approval of the relocrtion on HoomaD Toyota's demonstrated
ability to meet TMS's capiaalization requirements, TMS linds that Hooman
Toyota'spermatrencyandinvestmetrtismrterialtothisrelocation.........................ll

2. In additioE to its financial issues, Hooman Toyota's lack ofitrvestment and
permanency in its existing facilities casts doubt on the legitimacy of the relocation.

t4

3. Mr. Nissatri entered into a lease with aD option to purchase the Proposed Relocatiotr
and its facilities with a substantially reduced rent factor atrd below-market sale
price, but no €vidence shows his commitmert to Purchase the Property.............. ...14

The relocation will have an unPredictable degree of negative impact on the retail motor
vehicle business but a predictable loss of pro-consumer services and a less convenient
dealer Detlvork for the coosuming public itr the relcYant market area. ........... . . . -....16

A dealership's degre€ of competitive advantage directly corresponds to its degree of
territorial advantage'............--.... .. ...... """""16

The RMA is well-represeuaed with eight Toyota dealers thatall aggressiY€ly atrd

effectively cornpete igainst other brauds atrd against each other' """""""" "18

-i-

c.

C.

B.

C.

FRoTESTANT ALDoNJNC-DBA cARsoN ToYoTAAND cARSoN scloN's oPENINc BRIEF

B.



10

11

l2

13

l4

15

l6

17

18

19

20

2t
c,

23

25

26

27

24

D.

E.

F.

Cabe Toyotr particularly faces a challenge with the smallest PMA' resulting in
virtually no mrrket advarttage and is irheretrtly disadvantaged by TMS's unspoken
policytrottorelocateadealerwithinatrotherdealer'sPMA.........................................19

CarsoD Toyota's, Cabe Toyota's, and Hoomatr Toyota's facilities generall!' meet or
exceed TMS's guidelines, and their deliciencies rellect the inherent constraints of a

metro market,..... .................2()

Dr. Matahews opined thrt the Proposed Rclocaiior will have aD uDcertaitr degree of
Iregative elfect on both the retail motor vehicle market and consuming public within
the RMA................... ..... ..... ......21

l. Dr. Matthews's "dot map" aralysis shows that Cabe Toyota's inability to sell \1ithitr
its PMA is a symptom of its virtually notrexistent territorial advantag€............ ..... 2l

2. Dr. Matthews determined that Hoomatr Toyota will encroach on Cabe Toyota's
Pl{A by 24oA atrd furaher diminish its little territorial advantage ifpermitt€d to
re1ocate..................-.. -- ............. .23

3. The Proposed Relocation's facilities will result iu redundaot sales and service
capacity within the dealer network, and Hooman Toyota's significatrt fixed costs
savings will better enable it to shift those idle costs to other dealers....... ... ......... ..24

4. The Proposed Relocation will cretrt€ uncertailty within the dealer network and
cause the surrourding dealers within the RMA to pass its idle-time costs to the
coDsuming public,... .. ... ....-...........-............... . .26

The other expert witnesses agree that the Proposed Relocation will result in some
degree of negative impact otr both the retail motor vehicle busitress aod consumitrg
public withitr the RMA ....................................21

l. Cabe Toyota's expert witness, Mr. Watkirs, opitred that the Proposed Relocation
will reduce convenience for customers iu Lotrg Beach and the RMA and will
intercept Toyota customers travelitrg on the I-405 freeway. .... .... ..........27

2, Iloomatr Toyota's expert witless, Mr. Stockton, also opined that the Proposed
Relocstion will reduce coDvenience for customers itr Lotrg Beach and the RMA and
negativelyimpactCarsotrToyota'sandCabeToyota'ssales...................................28

3. TMS's expert witness, Mr. Farhat' fouod that the Proposed Relocatiotr will be less

conyenient for customers itr the LoDg Beach PMAs aDd that the RMA dealers's
market peretratiotr €xceeds one of the highest Los Angeles Metro area benchmarks.

28

The Proposed Relocation will tregatiYely imPact service business proportion,te to the
negative sales impact,............................... ... ..29

The relocation will be itrjurious to the public welfare by creating a less contenietrt
deal€r network, forcing job terminations, forcing cutbacks iu pro-corrsumer services,
atrd perpetuating illega-l; anticompetitive programs such as Hooman Toyota's VIP
Prog'rarir in an a"kead"y aggressivc competitiYa RMA.. . .......... . ............... "' "" "'29

The Toyota dealers in the RMA are providing adequat€ competition and convenient
consunier care for Toyota vehicles, itrcludiog adequate motor vehicle sales and services

iacilities, equipment, iupply of vehicle parts, and (ualified persounel' " ' " " " ' 31

The d€alers iD the RMA are highly competitive and perform \trell above their

-ll-

G.

H.

vI.

VII.

28

PROTESTANT AIDO\ tNC- DBA CARSON TOYOTAAND CARSON SCION'S OPENING BRIEF



11

10

12

13

14

l5

16

l8

t9

20

23

24

25

26

27

2l

t7

benchmark,.............. .................. ...... ..... 3 1

B. The Toyota braud is one ofthe highest ratrk€d among competitive bratrds in terms of
customer cotrvenietrce io the RMA and combiDed Hooman Toyota atrd Cabe Toyota
PMAs, and surveys show satisfied customers generally oll all measures....-..............-....33

C, Carsotr Toyota, Cabe Toyota, atrd HoomaE Toyota all have adequate sales and seryice
facilities per TMS's 2012 lacility standards,............................... .... ... .....33

D. Carsotr Toyota, Cabe Toyota, atrd Hooman Toyota provide adequate qualified
persotrtrel, especially certified aId cxpert tecbDiciatr............................................. ..........34

VIII. When balatrcitrg TMS's opporturistic actions with the consequential impact on its
dealer network and the overwhelmiDg anticompetitive effects on its consum€rs, the
r€locatiotr would not itrcrease competition and therefore not be in the public interest. 34

A. TMS carelessly approv€d the relocatiotr without performing aDy market study despite
signilicant events affecting its market atrd without evaluating information that the
California Legislature deems material to atry relocatiotr...............................-..................34

1, TMS approved the relocation without conducting a mrrket study sitrce 1993 despite
signilicatrt events that chatrged the automobile industry generally atrd the Toyota
bratrd particularly... ..... ..........3 5

2, TMS approved the Proposed RelocaaioD approximately oDly one motrth after
extetrding HoomaD Toyota's Notice to Cur€ time period, without verifying Hooman
Toyota's ability to utrdertake the relocation, and only aft€r Mr, Nissatri agreed to
cotrtribute $500,000 owards TMS'S defense costs of any potential protests,... .... ....36

3. TMS approved the relocation without considering aoy planning pot€ntial or pro
forma, which thc CaliforDia Legislature considers material relative ao any
relocatiotr protest. ... ..................................37

B. The negative impact otr the dealer network, the anticompetitive eflects on the
consumers, aDd TMS's impruden(, opporturistic actions far outweigh aDy marginal
benefit served by the relocatiotr................. .....................................38

IX. Altertratively, ifthe Board does not find etrough evidence to sustaitr this protest, the
Board should remand the protest for further h€aring to obtain additional evidence on
issues that were not explored because ofALJ Ryerson's overly-restrictive relevance
staDdardimposedthroughout(hehearirg..-..-.........................................................39

-Ill-
ii-orestert a tool, tttc DBA cARSoN ToYorA AND cARSoN scloN s oPENINC BRIEF



1

2

3

4

5

6

7

8

9

10

1l

t2

13

t4

20

2l
22

24

25

26

27

2A

15

l6

17

18

19

Table ofAuthorities

Statutes

-1V-

ptoiesr,cNT el-oo]{, tNc

-oga 

cen soll rovore. eND cARSoN scloN's oPENINC BRIEF



1

2

3

4

5

6

7

8

9

10

11

12

1.3

14

15

16

t7

18

19

20

2l
ac

23

24

25

26

27

2a

Carson Toyota's Opening Brief

I. lntroductiotr

This is a relocation protest among three Toyota dealerships that have coexisted at thelr sanlc

present locations, separated by mere mlles, in a fiercely competitive and successful market for or'cr

35 ycars. Hooman Toyota now seeks to disrupt that balance by moving to a localion offofthe I-405

fteeway that is only 8 minutes away ftom Carson Toyota's [-405 location, that is less convenient for

its customers within its primary market area and the relevant market area, and rnto a facrlity that is

almost double in size fiom its current one. But Toyota Motor Sales's approval ofthrs relocation only

benefrts its own self-interest to enforce its otherwise unenforced dealer lmagrng requlrements in ir

tightly packed, mature, and well-served metro market, and Hooman Toyota's desire to hugely profit,

all al lhe expense of heavily-invested dealerships like Carson Toyota and the consuming public-

Carson Toyota meets it burden ofestablishing that good cause exists to not permit the

relocation because the unique circumstances show that the relocation will negatively impact thc

dealer network, placrng Carson Toyota's and Cabe Toyota's permanent investmenls at risk, promote

unfair competitive behavior in a more-than.adequate market, and injure consumers such thal il is not

in the public interest.

Both Carson Toyota and Cabe Toyota relied on the permanency of the 35 year old dealcr

network configuration in making their decisions to invest $35 million and $8 million, respectively,

in their current location facilities. This rnvestment will be threatened by the expected uncertain

degree ofnegative impact on the retail vehicle business. The relocation will consrderably reduce

Cabe Toyota's ak€ady-minimal market advantage, provide Hooman Toyota with an unfair

competitive advantage, bring excessive facility capacity to sr-rfficrently-sized distribution network,

shift idle{ime costs from that surplusage to the sunounding dealers, and cannrbalize their sales.

The consumers are not merely at risk, but will face predictable consequences- The relocalion

will establish a less convenient dealer network. The surrounding dealers will shift forced idle+ime

costs to the consumers by slashing their own operating costs throughjob terminations and

eliminatrng customer servrces. And the expected price-wars will promote unfair busiless practrces

that already exist because ofthe highly competitive Los Angeles market

-l-
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Whrle Hooman Toyola may complain ofthe shorlcomings of its facilities and location by

highlighting specific customer complaints, these are merely acute and rllusory issues wrth no

material facility or location deficiency. And these issues are overridden by the aggregate consumer

survey scores that show otherwise-

But Hooman Toyota is not the only party that wrll gain ftom this relocation. TMS acted

opportunistically: instead ofhavrngjust one brand new, image-complant facility from Carson

Toyota, it will stand to gain two more image-compliant facilities ftom Cabe Toyota and Hooman

Toyota simply by approving the relocation. But TMS approved the relocation. It has not conducted a

market study in over 20 years despite sigmficant changes to the automobile market and the Toyota

brand. It originally denied the relocation because ofthe serious concems it had about Hooman

Toyota's financial viability, but it then approved it approximately one month after it sent a notice to

cure those financial issues, and only after Hooman Toyota contributed one-halfmillion dollars

towards TMS's defense costs of any potential protest. And TMS did so without analyzing any pro

forma or planning potential though the Califomia Legislature finds both to be materially importanl

and TMS's own policies and procedures require a pro forma before approval.

When balancing TMS's opportunistic actions with the consequential impact on its dealer

network and the overwhelming anticompetitive effects on its consumers, the relocalion would not

rncrease competition and therefore not be in the public interest. For these reason explained morc

thoroughly below, Carson Toyota respectfully requests this Board to sustain its protest.

lI. Statement ofthe Case

A. Carson Toyota is a family-owned and operated busitress that hrs beefl located off of the
I-405 freeway in Carson, California for over 38 years'

Carson Toyota has served the Toyota brand and its customers since April 1975. IFF I ] The

Skinner and Pennington families, who have owned the dealership at its same location offofthe I-

405 freeway, undertook a massive real estate acquisition and renovation oftheir dealership,

requiring them to completely demohsh their existing facilities to burld their new one [FF 2-5; 15']

After its completron in late-2008, ald over $30 million later, it is now revered by TMS as a

"fantastic facility" and "one of the finest facilities within its dealer network." [FF l4-16']

-2-
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Mr. Albert (Bert) Skinner, Carson Toyota's original purchaser and curent dealer principal,

is a veteran in the automobile busrness having worked rn it since 1955 and owning several other

Toyota stores. IFF 6-9.]. Mr. Manin (Many) Brylski has fl.m the dealership's day{o-day operations

as ils Presidenl and ChiefOperating Officer since 2004. [FF l0; 12.] He firstjorned the dealership in

1984 for a quick rwo-year stint, then rejoined the dealership in 1994 as its sales manager, and withln

a year became rts general manager. [FF 11.]

Carson Toyota is characterized as a relatively large and strong-perfomrng dealership. [FF

3.1 By late-2012, the dealership generated over $133 million in sales, selling 3,170 new Toyota and

Scion vehicles and 1,142 used vehicles, a:rd servicing approximately 24,407 veh:cles. [FF 17.] Its

strong performance can be attributed to its team ofl39 employees, including 21 sales associates and

24 qualified technicians. [FF 13]

B. Cabe Toyota is also a family-owned business that has been located itr Lotrg Beach,
Califortria for over 44 y€ars.

Cabe Toyota has been in business even longer, since 1969, and has been and is owned by the

Cabe family. [FF 18; 2l.] It is a small dealership by comparison: by late-2012, Cabe Toyota

generated over S61 million in sales, selling 1,507 new Toyota and Scion vehicles and 495 used

vehicles, and servicing approximately 14,573 vehicles. [FF 32.] But it prides itselfon being family-

owned and operated primarilyby John Cabe, Cabe Toyota's general manager since 1981 and owner

since 1988. [FF 19-21.]

Mr. Dan Duddridge - Mr Cabe's son-in-law - is the dealershrp's operations manager whosc

responsibility is to work and coordinate with the dealership's departmental manager on specific,

project-oriented issues and repoi to Mr. Cabe. IFF 24.] Mr. Cabe and Mr. Duddndge arejoined by

an experienced team ofemployees, some ofwho have worked at the dealership for over 40 years,

but on average have worked there for 10 years. IFF 23 ]

Cabe Toyota is, and has been since its inceptron, located approximately one-halfmile south

of the l-405 freeway off oflong Beach Boulevard in tong Beach, California' [FF 25 ] It is

approximately 3.6 miles away from Carson Toyota, and takes approximately 5'3 mrnutes to ddve

between the dealershiPs. IFF 31 ]

-3.
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In 2003, Cabe Toyota considered relocating to thee different locations, including the auto

mall located in Signal Hill, Califomia, but TMS rejected all those locations because they were all

protestable. IFF 26.] Instead, Cabe Toyota decided to expand its operations by acquiring parcels

surrounding its existing dealership in 2006. IFF 27.] tn addition to the original parcel, which now

hosls the service depMment, Cabe Toyota acquired and operates ftom three other, non-conhguous

locations. [FF 28-29.] In its effort to harnonize its operations, the dealership successfully partlally

blocked 29th Street to provide for a pedestrian right-of-way separating the sales and service

departments, and it also narrowed Columbia Street though it still remains open to vehicular traffic.

[FF 29.] In 2010, Cabe Toyota worked closely with TMS to plan reDovations to ils existing facilities

to comply with TMS's Image USA II facility guidelines. [t started construction that same year. IFF

30.1

C. Though Hooman Toyota is a recent newcomer as an investor-owDed entitv, a Toyota
dealership has occupied that Long Beach locatioo for over 35 years.

ln January 2008, Hooman Toyota acquired the Toyota dealership Iocated at the Traffic

Circle in I-ong Beach, Califomia with Mr. Hooman Nissani at the helm as majonty owner and, what

was represented to TMS, two minority owners. [FF 33.] Currently, the dealership is owned only by

Mr. Nissa.ni and an origiflal minority owner. [FF 36.] That location was first occupied by Palmers

Toyota around 1978 or 1979 a.nd is separated from Cabe Toyota by the geographical feature Signal

Hill. [FF 34.] The dealership is located 3.1 miles from Cabe Toyota and 6.7 miles from Carson

Toyota, and takes approximately 4.4 minutes and 9.5 mi[utes on average to dnve from Hooman

Toyota to each dealership, respectively. IFF 46.] By late 2012, it generated over $72 mrllion in

sales, selling 1,781 new Toyota and Scion vehicles and 590 used vehicles, and servrcing

approximately 23,829 vehicles. IFF 47 ]

Mr. Nissani works for the Hooman Automotive Group, which in addition to the Hooman

Toyota dealership, also owns the Hooman Nrssan dealership IFF 35.] Prior to purchasing Hooman

Toyota, Mr. Nissani acquired the Century City Pontiac Buick GMC dealership in 2003, but only

operated that dealership for ltve years, closing in the beginning of2009' [FF 37-38 ]

-4-
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Mr. Nissani attributed much ofHooman Toyota's success to his self-praised VIP Program,

which he first started at his former Buick, Pontiac, GMC store, and which he implemented upon

opening Hooman Toyota. [FF 48.] The VIP Program is included with the purchase ofany vehicle

lrom the dealership, and the services provided that are contingent upon a vehicle purchase include

oil changes, car washes, and replacement tires for life. [FF 49.] Mr. Nissani intends to conrinuc to

offer the VIP Progam if Hooman Toyota is permitted to relocate. [FF 50.]

The dealership origrnally operated from two parcels on the Traffic Circle, one occupied by

the sales facrhty and the orher by the serice facility. [FF 41.] It performed minor upgrades to thesc

facllltres, including adding three service write-up areas to the then-existing four areas, and building

an additional area to move some service write up areas to increase waiting room space. [FF 45.]

Hooman Toyota also operates Iiom the "Orizaba location," which it uses to deliver its new vehicle

inventory, perform pre-delivery inspections, ard detail its used vehicles. IFF 42.] Over time,

Hooman Toyota entered into several short-term leases for off.site storage facilities, but since rt

acquired the former Coast Cadillac dealership the site for the proposed relocation - the dealership

now uses that facility as off-site storage. [FF 43.] The dealership utilizes two outside servrces for car

washi.g, nerther ofwhich it owns or leases, but rather are open services to the public. IFF 44.]

But even before it opefled lts doors for business, Hooman Toyota encountered several

financial issues that ultimately required TMS to consult with a third-pany auditor to unweave the

dealershrp's evasive financial disclosures. [FF 39.] As ofJune 8, 2012, over three years after

opening the dealership, Hooman Toyota continued to operate without curing all ofthe financial

deficiencies outlined by TMS and rts third-party auditor. [FF 40.]

D. Hoomatr Toyota proposes to relocate its Lorg Beach locatiotr after 35 years'

The Carson Toyota, Cabe Toyota, and Hooman Toyota dealerships have coexisted in the

same respective locations and developed their own respective ma.kets over the past 35 years. [FF

51.] But Mr. Nissam sought to disrupt that equihbrium upon acquiring Hooman Toyota, ard

represented that TMS knew that his "goal from day one has been to relocate this location." IFF 52.]

At the latest, on February 12, 2009, Mr. Nissani expressed his desire to relocate Hooman Toyota

specifically to the former Boulevard./coast cadillac dealership that rs now the subject ofthis Protest

-5.
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[FF 53.] Around June 24, 201 l, Mr. Nissani formally submifled to TMS Hooman Toyota's proposal

to relocate to the fo.mer Cadillac dealership located at 3399 E. Willow Street, Long Beach,

Califomia. [FF 54.] The Proposed Relocation is located 2.2 miles ftom Cabe Toyota and 5.8 miles

from Carson Toyota and, takes takes approximately 2.8 minutes and 8.0 minutes on average to drive

liom the Proposed Relocation ro Cabe Toyota and Ca6on Toyota, respectively. The relocation

would make the Cabe Toyota and Hooman Toyota the closest dealershrps as measured by drive time

in the RMA and its surounding area. [FF 5 5.]

On July 27, 2012, TMS approved Hooman Toyota's request to move to the Proposed

Relocation contingent on several requirements, including resolution of all protests against the

relocation rn Hooman Toyota's favor, compllng with TMS's Image USA II facility guidelines,

submission and approval ofa pro forma, and deposit of5500,000 by Hooman Toyota to TMS to

cover the dealership's contdbution to TMS's defense of any protest. TMS also approved relocatirg

Hooman Toyota to 2679 Redondo Avenue, Long Beach, Califomia, which is the property adjacent

to the former Cadillac dealership. IFF 56.] By letter dated August 2, 2013, TMS gave nohce to the

dealers within the RMA ofits approval to relocate Hooman Toyota to the Proposed Relocation. [FF

s7.l

E. Procedural Background

On August 20, 2013, in response to TMS'S August 2 letter and notice, Carson Toyota timely

filed this protest with the Board challenging TMS's approval to relocate Hooman Toyota to the

Proposed Relocation under Vehicle Code section 3062. [FF 58.] Cabe Toyota also timely filed a

protest. [FF 59.] A hearing was held from June 3 throtrgh June 21, 2013 before Victor D. Ryerson,

Administrative Law Judge for the Board, in Sacramento, Califomia. IFF 60.] On June 27, 2013, ALJ

Ryerson, at the request ofthe panies, conducted a site vrsit encompassing the Carson Toyota, Cabe

Toyota, Hooman Toyota, and Proposed Relocation prcperties and the irnrnediate environs. [FF 67.]

III. Legal Standard

When a seasonable protest has been filed in response to a ftanchisor's notice of'ts intention

to relocate an existing dealership wlthin the RM A ttlrder Vehicle Code sechon 3062, as is present

here, the Board must hold a hearing to determine if"good cause" has been established for not

-6-
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relocating a ftanchise for the same line-make. (Veh. Code $ 3063.) Carson Toyota has the burdcn of

proofto establish good cause under I/elicle Code section 3063. (Veh. Code $ 3066(c).)

Under Califomia law, good cause is established for not relocating Hooman Toyota to lhe

Proposed Relocation whenl

(a) Carson Toyota and Cabe Toyota both made substartial and permanent rn!estmenls in

their respective dealerships in reliance on the permanency ofthe existing configuration

ofthe local dealer network and the predictability associated with it;

(b) Tte relocation will have an unpredictable degree ofnegative impact on the retail motor

vehicle business but a predlctable loss ofpro-constuner services and a less convenient

dealer network for the consumrng public in the RMA;

(c) The relocation will be injurious to the public welfare by creating a less convenient dealer

network, forcingjob terminations, forcing cutbacks in pro-consumer services, and

perpetuating illegal, anticompetitive programs such as Hooman Toyota's VIP Program in

an already aggressively competitive RMA;

(d) The Toyota dealers in the RMA are provrding adequate competition and convenient

consumer care for Toyota vehrcles in the RMA, including adequate motor vehicle sales

and services facililies, equipment, supply ofvehicle parts, arld qualified personnel;

(e) When balancing TMS's opportunistic actions with the consequential lmpact on its dealer

network and the overwhelming anticompetitive effects on its consumers, the relocation

would not increase competition and therefore not be in the public interest

(Veh. Code { 3063.)

IY, Carsotr Toyota atrd Cabe Toyota both made substatrtial and permanent investments in
their respeitive dealersbips itr reliaEce on the the permanency of the cxisting dealer
network'atrd the predictable business eovironmetrt associated r1ilb i1.

Permanency is arl important factor, especially in this unique and sensitive indushy, because

it provrdes a set ofground rules, establishes a Ievel playing field, and acts as an "equalizer" for the

dealerships. In this context, it takes on two forms. This industry depends on significant and

permanent investment by its owners, largely tkough its facilities - this is the first form of

permanency. But the second form ofpermanency ' a proven, cemented dealer network is crucial to

-'1-
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spur this t)?e ofinvestment. The more constant a dealer network is, the more predictable it

becomes, and in fum, the more likely a dealer-owner wrll make pefinanent rnvestments in his or hcr

dealership. By contrast, any disruption in the perhanency of a dealer network will also result in a

corresponding aversion to investment or risk to existing investment. Therefore, dealerships will

work within the limitations presented by a permanent dealer nelwork in exchange for a more rehable

investment or level playing field. And rn doing so, they necessarily rely on the permanency ofthe

dealer network when they make these investments.

This rs the case for Carson Toyota and Cabe Toyota. No one disputes that fte family-owncd

and -operated Carson Toyota and Cabe Toyota dealerships have coexisted with the past and present

Hooman Toyota dealership at their same respective locations lor over 35 years. [FF 71.]

Understandably, both Carson Toyota and Cabe Toyota justifiably relied on permanency ofthe

existing dealer network, and the predictable business atmosphere associated with it, when they

substantrally invested in their dealerships. IFF 72-73.)

And both did so at a considerably greater cost that corresponds to improving existing

facihtles. This cost involves both lhe scarcrty ofland available around their facilities and the

tremendous expense ofland within a metro majket. And the cost is not limited simply to monetary

costs; these dealerships also endured the hardship that comes with renovating existing facilitles

while also occupying ard operating a viable busrness from them.

Carson Toyota particularly sacrificed for over a year as it completely leveled its old building

to build its new one. It also suffered the unfortunate repercussions ofcompleting its new facility,

costing over $J0 mrllion, immediately before the bottom fell out from undemeath the automobile

industry. And it has not retumed to the same level ofprofitability as it had before it finished

constructing its new facility, and has yet to see the full retum on its investment IFF 1 88.]

As for Cabe Toyot4 it attempted to relocate, but was ultimately denied by TMS. lnstead, it

worked within the limitatrons ofthe existing dealer netwofk, and acquired land around its existtng

facility like Carson Toyota. And it did so not only in reliance on the permanenc]' oflhe dealer

network. but also in reliance on TMS'S denial that Hooman Toyota would move to the Proposed

Relocation. [FF 74.]
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These same rules apparently do not apply to Hooman Toyota, and it seeks to circumvent lhe

limitations placed on it by the permanency ofthe existing dealer network both in terms ofspace

coNtraints and costs associated with a metro market the same limitations that applied to both

Carson Toyota and Cabe Toyota. But the relocation will disrupt the permanency ofthis well-

established dealer network rehed upon by both Carson Toyota and Cabe Toyota at the risk of thcir

perrnanent investments.

But unlike Carson Toyota and Cabe Toyota, which have proven themselves to be stable and

successfirl business for well-over 35 years, the investor-owned Hooman Toyola has demonstrated

that it is uncertain, transrent, or otherwise lacks permanency to suppon its relocation. The dealership

exhibited financial issues even before it opened for business, and purportedly cured those

delicrencies only about one month before TMS approved the relocation. Its lack ofrnvestment in its

existing facilities casts doubt on the legitimacy ofthe relocatlon. And while Mr. Nissani clarms that

he intends to purchase the Proposed Relocation property, no evidence shows this commitment.

Therefore, this factor weighs heavily rn favor ofCarson Toyota.

A. Crrson Tovota invested over $35 million ir its facilities at its curr€rt locatioE in
reliance on the permatretrcy of the existirg local dealer retwork conliguration'

Carson Toyota went to great lengths to invest and improve its facilities at its curent

location. Though originally the real property owner at the time would not sell the dealer-occuPied

property, Carson Toyota enlisted help from the City ofCarson's Redevelopment Agency to

purchase the property and in tum sellit to the dealership. [FF 75.] The Skinner and Pennington

farnilies, tkough its dealer-related entity Carson Real Estate Leasing, LLC, purchased that property

in May 2004 for approximately 58.5 million, and ultimately acquired about ten acres ofland for lhc

dealership's facilities. [FF 76.] lt then started constructron ofits new facrhties around March 2007,

and demolished its existing facilities to build a completely new one, which was completed around

December 2008. IFF77.] The construction costs of the new facility totaled S20'41 8,152 [FF78.]

Upon completion ofthe new facility, Carson Toyota invested $1,539'500 in all new sen'ice

equipment, $1,242,362 in new fumiture, fixtures, and signs, and $230,688 in parts & accessones

equipment. [FF ?9; 8l-82.] It later invested an additional $148,891 in br-tilding and improvements'

-9-
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[FF 80.] As a result ofthese significant improvements, Carson Toyota paid monthly rent of

$217,347 to the dealer-related entity, Carson Real Estate Leasing, LLC. Roughly S187,000 of the

rent was used to cover the monthly payments on the loans for the real estate acqursition and facility

and conskuction costs invested by the Skinner and Pennihgton families. IFF 83.]

ln total, hcluding the foregoing costs and the original investment and the dealership's

retained eamings, the Skinner and Pennington families' dealer-related investments, though not

inclusive, was $35,822,044. [FF 84-86.]

B. Cabe Toyota itrvested over $8 million in its facilities at its current location itr relirnce
on the permanency ofthe existing local dealer Eetwork conliguration.

Cabe Toyota also went to great lengths to work within the constraints ofits existing location

in its renovation. First, it unified its non-contiguous parcels at its existing location by successfully

panially blocking 29th Street to provide for a pedestrian right-of-way separating the sales and

servrce departments and also successfully narrowing Columbia Street. [FF 87.] tn August 2008, the

Cabe family purchased a parcel next to its parts building for $1.8 million. [FF 88.] Then in

September 2009, they purchased the real estate and corresponding parts building for S1.4 million.

[FF 89.] Next in April 2012, the family purchased a property with a house on it, whrch was

eventually tom down to be utilized to store rts inventoryfor 5400,000. [FF 90 ]

ln addition to these land acquisitions, the Cabe family intends to invest approximalely 54.6

million in costs to renovate existing facilities and build new ones. IFF 9l ] As o f May 2013, the

family has already spent 5613,875 ir construction costs. [FF 92.] As a result of its remodel, Cabe

Toyota expects rts monthly fixed costs to increase between $28,000 and $31,000 over the next 20

years. IFF 94.]

Cabe Toyota's investments already made in land acquisition and facility construclion cosls

through May 2013 alone, though not inclusive, total 54,213,875. It estrmates that an additional

53,985,125 rs required to complete its remodeling based on its proPosed loan with Toyota Financial

Services, bringing rts total estimated investment to approximately $8 2 million' [FF 93 ]

-10-
OTESTENT ET-OON,TNC. OEA CARSON TOYOT NDCARSON SCION'S OPENING BRIEF



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

1.7

18

19

20

21

22

23

24

26

27

28

C. Hoomatr Toyota's miterial financial issues aDd lack of investment in its existiDg
facilities demotrstrate that the investor-rur dealership is uncertaitr, traosient, or
otherwise lacks permanency to support its relocation.

l By conditioning its approval of the relocatioD on Hooman Toyota's demonstrat€d
ability to meet TMS's capitalization requirements, TMS finds that Hooman
Toyota's permanency and investmetrt is material to this relocation.

Hooman Toyota is a relative newcomer to the Toyota family and the RMA, having only

acquired the dealership in early 2008. IFF 95.] And the dealership's fiscal condition is a stark

contrast from the veteran Carson Toyota and Cabe Toyota. Hooman Toyota's hnancial troubles

stafled early on, even before it opened its doors for business. [FF 96.] On September 23, 2008, TMS

first contacted Mr. Nissanr about its concems regarding the dealership's financial issues. TMS sent

follow-up cortacls to Mr. Nissani on October 15, 2008, November 21, 2008, January 28, 2009,

February 9, 2009, March 4, 2009, and March 11, 2009. And as ofthe letter dated July 7, 2009 over

ayearandahalfaft the dealership's financial issues sta.rted Mr. Nissani did not provide TMS

with an adequate response- This rs surprising for someone who TMS characterized as "very

involved" in the dealership as an "owner/operator, someone that's there every day ard working in

the business every day." [FF 97.] As a result ofboth his failure to respond and the severity of the

dealership's financial troubles, TMS conducted a financial review on Hooman Toyota's accounting

practices as far back as 2008. It utilized a third-party accounling firm in unique instances, such as

this one, where there are multiple, reoccuning financial issues over an extended period of time. IFF

e8.l

One measue that TMS monitors closely and finds very important is a dealer's capitalization

especially during an economic downtum. Dealers require a lot ofcapital to pay for large ticket

items. And it is a "big concem" for multiple-business owners who take money out oftheir

dealerships to fund their other less successful ventures. IFF 101.] Therefore, TMS oftentimes

imposes net wonh requirements on a dealer. Its purpose is generally to ensure that the dealership

maintains its capital rather than divesting the capital out to some other business TMS imposed this

requirement on Hooman Toyota. [FF 102.]

Upon review, TMS was concemed with Hooman Toyota's mrsrepresentation and failure to

initially capitalize the dealership. Hooman Toyota's investors were requited to infuse the dealership

-tl-
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with $7 millioq but the rnvestors did not have money and fell well short by S2.7 million. This was

never disclosed by Mr. Nissani. [FF 99.] But as it tumed out, the investors represented to TMS $ere

not the only investors in the dealership. TMS discovered that other individuals gave money to the

dealership, bur Mr. Nissani concealed those individuals. And now a lawsuil filed by Hooman

Toyota's "silent investors" is pending against the dealership, Mr. Nissani, and another rnvestor

Sean Leonr - who has no stated ownership interest in the dealership. [FF 100.]

Having failed to keep his fiscal house in order at the Hooman Toyota store, TMS became

even more alamed when rt leamed that Mr Nissani acquired an open point Nissan store. IFF 10] ]

His Century City Buick, Pontiac, GMC dealership fared no better; Mr. Nissani took that

dealership's used vehicle inventory upon its closing and transferred it to Hooman Toyota. Hooman

Toyota then grossly inflated the inventory from its current market value. IFF I04.] In conlection

with its overinflated used inventory, the dealership also included and rcported to TMS several very

expensive, used vehicles as assels, including a $350,000 Rolls Royce Phantom, that were actually

being used personally by Mr. Nissani and his partners. IFF 105.] As a result of overstating the used

vehicle assets and failing to initially capitalize the dealership, Hooman Toyota misrepresented to

TMS that it was working above its net working capital requirements and net worth requirements

yet another misrepresentation. IFF 106.]

While TMS may try to blame the economic downtum for these issues, Mr. Durby truthfully

chamctenzed them as "bad business decisions," which were then followed by a series of"bad

business decisions" that exacerbated the financial problems that Hooman Toyota faced. IFF 107.]

And these bad business decisions led to signilicant consequences Hooman Toyota's insufficrent

capitalization led to "extremely out ofthe ordinary" business practices, such as writing checks in

advance with the hope ofhaving sufficient funds to cover them, but then voiding those checks

because ofinsufficient funds. One purpose for these checks was to payoffvehicles IFF 108 ]

Hooman Toyota's financial situation became so bad at one point that it was unahle to cover the

money that it owed to its floor plan lender for its new vehicle inventory, or ln other words, the

dealership sold its new vehicles "out oftrust " As a result, Hooman Toyota's flooring lender

suspended its flooring. [FF 109.] As ofDecember 8. 2OO9' Hooman Toyota's linances were so dire

-1,2-
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that it entertained seeking a qualified buyer if it was uMble to adequately remedy the dealership's

ongoing financial and operational concems. IFF 110.]

As a solution to these capital issues, Mr. Nissani co mitted to replacing one ofHooman

Toyota's initial investors - Geraldine Weber with a new inveslor, Jay Zamon, who supposedly

intended to add $1.25 million in unencumbered capital to the dealership. Despite Mr. Nissani's

commitment, Mr. Zamon was never added as an investor the third misrepresentation. [FF I 1 l.]

And much like the mystery ofthe dealership's initial capitalization, TMS found an

additional, unsubstantiated $1,333,017 in the dealership's stock account. TMS never identified lhe

source ofthis capitalization. IFF 112.]

When asked the number of times that TMS consulted Mr. Nissani on these issues. TMS's

response was "I honestly can't count. It's dozens. It's not a small number." [FF 113.] Despite these

numerous consultations, on Ju[e 22, 201l, TMS ultimately sent a Notice to Cure to Mr. Nissani,

requiring Hooman Toyota to cure its ongoing financial issues. This notice is a "serious lener" that

provides for curing the deficiencies withrn a specrlic timeframe and also outlines the implications lf

the deadline is not met. One of the implications is termination. IFF I13.]

These numerous examples illuslrate systematic behavior that is contrary to any sort of

permanency, whether it is related to the commitment ofdealer network or to the investment ofthe

dealershrp itself. His countless misrepresentations erode Mr. Nissani's integrity, which queslions his

representations related to the Proposed Relocatiol. But his lack commitment to the dealer network is

unquestionable. By reeling in many investors to capitalize the dealership, he shifts all the risk ofhis

"bad business decisions" away ftom him and on to his investors. This explains why he acquired

Hooman Toyota while the Century City slore was failing, and why he acquired the Hooman Nissan

store while the Hooman Toyota store was failing. This fisky and uncertain behavior goes towards

good cause to not disrupt the permanency and stability ofthe existing dealer network.

And TMS recognized Mr. Nissani's risky and questionable business decisions. It represented

to him that it would not evaluate its proposed relocation until Hooman Toyota cured all ofits

capitalization deficiencies despite Mr. Nissani's insistent pleas and optimism TMS stated, "lt goes

back to that foundation ofthe business. we want the foundation to be strong before we can build on

- 13-
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it." IFF I 15.] Because oflhese significant financial issues, and acknowledging the obvious financral

burden related to relocation, TMS questioned whether Hooman Toyota could afford it. In ar

unprecedented moye, TMS required Mr. Nissani to provide a written acknowledgment and

commitment for the source ofthe relocation and facility construction costs again shifting the flsk

to someone else. IFF I 16.] But as of June 8, 2012 when TMS sent its second extension lo ils

original Notice to Cure letter over tkee yeats after opening the dealership and one only one month

before TMS approved the relocation - Hooman Toyota contrnued to operate without curing all of its

financial deficrencies. [FF I17.]

2. Itr addition to its financial issues, Iloomatr Toyota's lack of itrvestm€trt and
permarency itr its existitrg facilities casts doubt on the legitimacy of the relocation.

This issue relates directly to the second fo.m ofpermanency regarding the investment in the

dealership. But Hooman Toyota remains in substantially the same folm as it was back in 2008. The

dealership still operates from the two parcels on the Traflic Circle. [FF t 18.] It now also operates

fiom the "Orizaba location" and the Proposed Relocation, but there is no evidence that any

investments were made to improve those facilities. IFF 119, l2l-t22.] And only minor upgrades

were made to the sales and services facilities. [FF 120.] Here we see no commrtment by Mr. Nissani

or his investors to make a more permanent investment into the dealership. Instead, Hooman Toyota

intends to shift the presumably higher costs ofthose investments that would have been made at the

cufient location and allocate its risk to Carson Toyota, Cabe Toyota, and surroundiflg dealers by

disturbing the dealer network as a result ofthe relocation. But Carson Toyota and Cabe Toyota

should not assume those costs simply because they chose to make permanent investments in their

dealerships.

3. Mr. Nissani entered into a lease with atr option ao purchase the Proposed Relocation
atrd its facilities with a substantially reduced r€nt factor and below-market sal€
price, but tro evidence shows his commitment to purchase the property.

Hooman Toyota will realize sigmficant fixed reduchon costs amounhng to a windfall if it is

permitted to relocate. Mr. Nissa entered into an agreement to lease the Proposed Relocation and

associated facilities. IFF 123.] The monthly base rent for the Proposed Relocatron is $36,000' IFF

124.1 Caliber Bodl'rvorks, Inc. - a third-party body shop subleases the Proposed Relocation from

-14-
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Hooman Toyora to use for its body shop business. Caliber's monthly base rent under the sublease is

$ 15,000. [FF 125.] Therefore, Hooman Toyota's net monthly rent is $21,000. [FF 126.] This

amounts to a fixed costs savings ofaround 60% ifit is permitted to relocate. [FF 127.]

By comparison, Carson Toyota's monthly rent that is allocated to the conslruclion and real

estate loans totals S187,000 - almost 9 times as much. And Cabe Toyota's renovation costs alone

are estimated between $28,000 and $31,000. Therefore, the Proposed Relocation will place Hooman

Toyota at a signrficant competitive advantage while also placing CaBon Toyota's and Cabe

Toyota's permanent investments at nsk.

And at best, Mr. Nissani's claim that he will purchase the Proposed Relocation is

speculative. Mr. Nissani never testified that he executed an optron to purchase the Proposed

Relocation for S8,250,000, and the evidence shows an incomplete agreement with no indication of

the parties executing the agreement and no attached and incorporated "Option A$eement"

referenced therein. But Mr. Nissani testified that the seller ofthe Proposed Relocation represented to

him that this was a "good deal because he thinks it's worth between $12 to $13 million, and absed it

on ifhe had lo build it all over today." [FF 128.] Even ifhe does purchase the prope(y, it will be a

windfall.

There is minimal indication ofany other pe[nanency or commrtments in ary other aspect of

the Proposed Relocation- For rnstance, though TMS approved Hooman Toyota to relocate to the

adjacent 2679 Redondo Avenue, Long Beach, Califomia, there is no evidence that Mr. Nissanj or

Hooman Toyota coomitted to that property in any way other than purportedly siSning an LOI

ILetter oflntent]. [FF 129.] Despite TMS conditionally approving the relocation, Hooman Toyota

provided no evidence to show any commitment to fund the Proposed Relocation renovation, which

is estimated to cost approximately $2.95 million, other than the $l million tenant improvement

allowance. [FF l3O.] Hooman Toyota also failed to show permanency related to expected future

sales and financial performance. Hooman Toyota did not submit a Pro Foma. IFF 131.] And TMS

never considered any planning potential related to the Proposed Relocatlon. [FF 132. ]

Carson Toyota established its burden that the pernanency of investment good cause factor

weighs heavily in its favor based on the permanency of the dealer network, permanency of its $35
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mrlhon investment, and minimaJ to no permanency by Mr. Nlssaru, Hooman Toyota, or the

Proposed Relocation.

V, The relocatioE will have an urpredictable degree ofnegative impact otr the retail motor
vehicle busiless but a predictable loss ofpro-consumer services and a less convetrient
dealer network for the consumitrg public in the relevant market area.

A. A dealership's degree of competitive advatrtage directly corr€spotrds to its degree of
territorial advartage,

Dealerships require a certain degree of market power to support therr operations, build nicc

facilities, be able to answer consumer questions, and have large inventories. Their degree ofmarket

power is derived ftom their degree ofterritorial protection. IFF 133 ] Proxlmity advantage is

important to dealers. They prefer to sell to buyers who are close to their respective stores to obtain

those buyers' future service business. [FF 140.] And dealers generally exhibit this behavior provided

that they have a territorial advantage.

Hooman Toyota's expert witness, Mr. Stockton, testified that protecting a certain degree of

market power enables dealerships to compete more effectively. As an example, he included an

a(icle in his expert report, and explained that an entity engaged in anticompetitive prachces was

able to provide extensive, uncharged consumer services. When the United States Supreme Court

found that those practices were lllegal, the expectation was that competition would increase. But

when that entity lost its market advantage obtained by engaging in those anticomPetitive practices,

the entity stopped providing those customer seryices, and the market actually became less

competitive. IFF 1]4.] Thus, Mr. Stockton colrcluded that not all competition necessaflly leads to a

net competitive result: "Any increase in comPetition will put pressure on other forms of

competition. So ifa price is pushed down, then the dealership's ability to inclease service or to

provide more unchanged amenities is under presswe " Therefore, simply because prices may

decrease ifthe relocation is allowed does not mean that competition increases [FF 135 ]

But in reality, no dealership has ar exclusive territory' Instead, a dealership relies on a

manufacturer to establish its degree ofterritorial Protection Therefore, there is a frictron between

the manufacturer afld dealer because of this uneven bargaining power favoring the mantrfacturer-

which creates an incentive for the maDufacturer to behave in an opportunistic fashion. This friction
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exists in the realworld and is theoretically supported. IFF 136.] Despite this incentive,

manufacturers generally cannot simply limit dealer market power, such as by crowding geographic

areas with dealers, because these practices are prohibrted by law in most states. This aspect ofthe

industry distrnguishes it from other retail markets. And this is one reason why the New Motor

Vehrcle Board exists to protect a dealership's territorial distinction in those instances where the

manufacturers act opportunistically. IFF 137.]

With respect to Toyota, rt assigns dealerships with a Pnmary Market Area based on a

dealerships geographical proxrmity to census tracts. TMS does not restrict its dealers to sales within

its PMA, and they can pursue business beyond thei assigned market. And the interesl ofTMS is to

quantitatively sell as many automobiles as it can. As a result, dealerships experience a lot of cross-

sell or cross-shopping where one dealer will capture sales in another dealer's PMA. IFF 138.]

Dealerships enjoy the best market advantage when their assigned territory, or PMAS herc,

are large and square, rectangular, or rcund, because it provrdes them a territory in which they can be

actrve at jts center. In conhast to a long and narrow PMA, a typical, optimal-shaped PMA provrdes

a dealership with a market advantage by berng in the center and spatially separated from othcr

dealers. [FF 139.]

B. Toyota generally has a high market share, rvith otre of the highest beirg in the Los
Angeles Metro area, and its dealerships face high levels of itrtrabratrd competition.

Toyota is among the highest ranked brands in terms ofmarket share in the country, even

bestrng all other brands in the years 2008 and 2009, but its ranked slipped in the following years As

of20l2. it is ranked third with 12.7% market share rn the nation, only 0.1% behind Chevrolet IFF

l4l.l Toyota perfo.ms much better ir Califomia than natioDally, and it is ranked first in the slate

with 2l.l% market share in 2012. [FF 142.]

Toyota is even more competitive in Southem Califomia with a 26.25o2 market share in the

Los Angeles Markets (dehned as Los Algeles-South Bay, San Femando, Orange County, lnland

Empire, and San Gabriel) without the Hooman Toyota and Cabe Toyota PMAS, and a 28 21%

market share in the l0 Mile PMAs (defined as the full PMAs that fall wholly or panially withrn the

RMA)withouttheHoomanToyotaandCabeToyotaPMAS'TheLosAngelesMetroareatsoneof

-1',7-
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the best-performing Toyota markets in lhe country, and it sets quite a high standard. [FF 143.] TMS

characterizes the Los Angeles market as "a very good market," "a cntical market," and "a succcssful

market" that "has been doing well for decades." IFF 144.]

Because ofthis high market share, Toyota dealers face an extraordinarily high level of

competition amongst each other, or intrabrand competition, that results in more "cannibalization" of

their sales liom other Toyota dealers. [FF 145.] And Toyota dealers recognize this level ol

competition: "Seems like when the people come, they pretty much know they want to buy a Toyota

because Toyota rs a great car and has a great reputation." These dealers want the public to know that

they are a Toyota dealer. [FF 146.] Because ofthis high intrabrand competition, these dealers try to

distinguish themselves fiom other Toyota dealers by engaging in practices such as offering services

like ftee car washes or the VIP Proglam. [FF I47.]

C. The RMA is well-represetrted with eight Toyota dealers that all aggressiv€ly and
effectively comp€te against other brands aDd agaitrst each other.

Toyota delineates twelve geographic regions in the United States, but two ofthose are

overseen by pnvate distributors while the remaining ten fall under TMS's management. Thc Los

Algeles region is one ofthose ten that TMS manages, ard it encompasses the southem halfof

Califomia fiom roughly Santa Barbara, Bakersfield, and Bishop south to the San Diego-Mexico

border. 76 dealers fall within the Ins Angeles region. [FF 148.]

The RMA is very concenhated with eight Toyota dealers located within it, and they include

Carson Toyota, Cabe Toyota (Long Beach), Hooman Toyota (Long Beach), South Bay Toyota

(Gardena), Penske Toyota (Downey), Norwalk Toyota, Power Toyota Cerritos, and Power Toyota

Buena Park. Twelve Toyota dealers' PMAS lie within the RMA, and include in addrtion to the oncs

already mentioned, DCH Toyota ofTonance, Toyota Place (Garden Grove), Elmore Toyota

(Westminster), and Toyota ofHuntington Beach, though the actual dealership do not fall withrn the

area. [FF 149.] Toyota has the most dealers within the RMA compared to competitive group

ftanchises, followed by Honda with six. 56 total competitive ftanchises lie within the RMA. IFF

150.1
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The RMA rs also densely populated with approximately two million people and

approximately 600 thousand households But the population level in the RMA is expected to rise

only modestly at a rate of less than 3olo over fiye yeals. IFF l5l .] The RMA also faces unique

geographic constraints, and does not encompass a full ten mile radius. Several census tracts within

the RMA have little to no population or registrations because oflarge commercial, industrial, and

govemment areas such as the Port ofLong Beach, Long Beach Naval Complex, the Long Beach

Airport, and the Seal Beach National Wildlife Refuge, and ofcourse there is the Pacific Ocean as a

geographical barrier to the south. [FF 152.]

In particular, the RMA is concentrated with several large and highly competitive Toyota

dealers, especially those surrounding Cabe Toyota. [FF 154.] The RMA's market share ofToyota

vehicles is rather high al24.9yo in 2Ol2 higher than the Califomia average and about double the

national average - rndrcating a highly competitive market. [FF ] 53.1 The RMA dealers' market

penetration ofToyota vehicles is among the highest, ifnot the highest, in the country Both

individual Toyota dealers within the RMA (with the exception ofPenske Toyota) and the RMA

dealers collectively exhibit more than adequate market sales penetration even when compared to

aggressrve benchmarks. [FF 155.] These dealers sell a lot, and they do very well representing the

Toyota brand, which is in line with Toyota's goal to sell as many cars as possible.

D. Cabe Toyota particularly faces a challeDge with the smallest PMA, resulting in 
-

virtually'tro ;arket advaDtage aud is iuheretrtly disadvaDtaged by TMS's unspoken
policy trot to relocate a deal€r withitr atrother dealer's PMA.

Cabe Toyota's PMA is a long narrow shape where its areas ofresponsibility lie at the top

and very bottom ofthe geography. The PMA is exactly one census tract wide at the waist with a

drstance of about 1 .2 miles and a distance of about seven miles from north to south [FF 156'] As a

consequence ofthis odd shape, it does not have its orr'n exclusive zip code [FFI58'] It rs largely

dominated by the Pon ofLong Beach and lower income households to the south. separating it flom

Hooman Toyota ts the geographical feature known as "Signal Hill " tFF 157 1

It has the least number of Toyota registrations in 2012 out of all 33 PMAS in the Los

Angeles-South Bay, Orange County, and San Gabriel markets lt also has the smallest number of

expected registBtions measured at the Los Angeles-South Bay, Orange Cor-rnty' and San Gabriel
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markets in 2012 within those markets. With respect to unils in operation, Cabe Toyola has the

smallest number out ofany dealer in the Los Angeles region. [FF 159.]

By contrast, its sunounding dealers are more regularly shaped with the dealer located at thc

center ofthe PMA. Cabe Toyota is bordered by Carson Toyota at 3.6 miles to the west, Hooman

Toyota at 3.1 miles to the southeast, and Power Toyota Cerritos at 6.3 miles to the north. [FF 156.]

These crrcumstances present Cabe Toyota with a very difficult situation. First, its very small

size and particularly odd shape significantly dimitushes any locarion advantage and proportionally

diminishes its market advantage it may have. [FF 156.] This means that it cannot attract customers

close to its dealership as well as other, dealers with a larger and more normal-sized PMA. Second, it

has difficulty competing within its PMA because ofrts relative location to its surrounding,

competitive dealers and the inhereflt cross-sell in a metro market, especially because ofits minimal

location advantage.

Its PMA's small size not only affects its competitive advantage, but it also affects its

territorial protection. TMS has an unspoken policy that it will not approve any relocatron lfthe

relocating dealer requests to move into arother dealer's PMA. TMS's general manager of the Los

Angeles region, Mr. Eroh, characterized it as a "non-starter" in the approval process. [FF 160.]

Therefore, a:ry dealer with a large PMA enjoys more protection ftom any encroachment ofany

potential relocating dealer simply by vinue ofbeing larger. In other words, a large PMA is

"buffered" by a relocation and more protected by TMS's relocation approval process.

This is not the case for Cabe Toyota. Its PMA is exactly one census tract wlde at its

narrowest point, which also happens to be where the dealership is located. Thus, based on TMS's

unspoken policy, Cabe Toyota has no tefitorial protection ftom a relocation, especially this one

where the Proposed Relocation is directly east fiom its narowest poinl.

E. Carson Toyota's, Cabe Toyota's, aDd Hooman Toyota's facilities generallymeetor
exceed TMS's guidelines, and their deficiencies reflect the inherent constraints of a
metro market,

The Carson Toyota, Cabe Toyota, and Hooman Toyota dealershlps exhibit no exhaordinary

facility deficiencies generally found in metro markets. Generally, all three dealerships, includrng

Ca$on Toyota and its new facility, show that they are deficient in parking Hooman Toyota lacks

-20-
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only one sales display unit, and Cabe Toyota and Hooman Toyota both do not meet their land

requirements. But all ofthese supposed shortcomings are inherent and t)?ical in any metro market.

[FF l6l .] Land is scarce and expensive. TMS understa.ds these limitations, and will generally

overlook its land guidelines for those metro dealers. [FF 229.] And any theoretical shoicomings

associated with those facility deficiencies can be measured by customer surveys. Good customer

ratings will show that a dealership has overcome any facrlity deficiency. [FF 230.] As explained

more thoroughly below, customers from all three dealerships are actually very satisfied based on

their generally high survey scores. [PF 226.]

F, Dr. Matthews opined that the Propos€d Relocation will have an uncertain degree of
negative effect otr both the retail motor vehicle market atrd coDsumitrg public within
the RMA.

Carson Toyota's expert witness, Dr. John Matthews is a distinguished former professor with

an MBA and a Ph.D in quantitative analysis from the Kellogg School ofBusiness, Northwestem

University. He is an expert in automotive analysrs, including network planning and drstribution, and

has worked in the field since the 1980s as its expert witness in this matter. He has been qualified as

an expert witness in several relocation cases, and has testified before this Board. IFF 162.]

Based on Dr. Matthews's expertise and analysis of this relocation, he opined that: (1) Cabe

Toyota's inability to sell withrn its PMA is a slmptom of its virtually nonexistent territorial

advantage; (2) Hooman Toyota will encroach on Cabe Toyota's PMA by 24% ard funher drminish

its little tenitorial advantage if permitted to relocate; (3) the Proposed Relocation's facilities will

result in redundant sales and service capacity within the dealer network, and Hooman Toyota's

significant flxed costs savrngs will better enable it to shift those idle-time costs to other dealers; and

(4) the Proposed Relocation will create uncertainty within the dealer network and cause the

sunounding dealers within the RMA to pass rts forced idle-time costs to the consuming publc.

1. Dr. Matthews's "dot map" analysis shows that Cabe Toyota's inability to sell within
its PMA is a symptom ofits virtually trotrexistent territorial advantage.

Dr. Matthews performed a "dot map" analysis showing registratrons for selected dealerships

wrthin the Los Angeles Metro area. He has performed this tlpe ofanalysis about 100 cities and

thousands ofdealers. He plotted all the registrations by the dealership for September 2012 year'to'

)l-
PROTESTANT ALDON, INC, DBA CARSON TOYOTA AND CARSON SCION'S OPENINC BRIEF



1

2

3

4

5

6

7

8

9

t0

1l

l2

13

14

l5

I6

17

l8

19

20

2l

22

23

24

25

26

27

2a

date, indicated the location ofthe dealer with a red star, and also drew a blue s-mile ring

surrounding the dealer's location. Generally, Dr. Matthews expected to find a concentration of

"dots" or registrations associaled with a dealer relatively close to the location of the dealer's store

and an attenuated concentration ofdots the fufther the distance from the store. These "dots" reflect

the market power, or tenitorial advantage, that is associated with territorial distance between

dealers. [FF 163.]

Carson Toyota's dot map analysis shows the highest concentration ofregistrations right

around where Ca$on Toyota is located and within the 5-mile circle sunounding its location. Carson

Toyota also sells in the surrounding eas. IFF 164.] This paltem is t]pical for the dealers within the

Los Angeles Metro area selected by Dr. Matthews. IFF 165.]

Hooman Toyota's dot map analysis generally shows the same pattem as Carson Toyota and

the other select dealers with a hrgh concentration ofregistration closesr lo the dealershrp and within

the 5-mile cr.cle. [FF t66.]

But Cabe Toyota's dot map analysis shows a much less concentration ofregistrations around

the dealershrp compared to the other select dealers, because ofits lack ofterritorial advantage ftom

its neighboring dealers. [FF 167.]

Dr. Matthews has two concems with the relocation as it relates to his dot map analysis: (1)

the Proposed Relocation will put more pressure on Cabe Toyota to extract sales liom its rmmediate

territory; and (2) Cabe Toyota will have an even less ofan already small tenitorial advantage,

because every one ofCabe Toyora's census tracts within its PMA will be no morc than 6 miles from

both Carson Toyota and Hooman Toyota. [FF 168.] Cabe Toyota's PMA is long and narrow with its

area ofresponsibility only at the top and bottom ofthe PMA'S geography in contrast to the

surrounding dealers that have a more normal-shaped PMA with the dealers generally located at the

center. He concluded thal Cabe Toyota's difficulty in capluriflg sales wilhin its own PMA is a

sfnptom of its abno.mally-shaped PMA, a highly competitive market, and its relative distance to

the surrounding dealers which ultimately diminishes rts territorial advantage. [FF 169; ree FF 194.]

PROTESTANT ALDON,INC, DBA CARSON TOYOTA ANDCARSON SCION'S OPENING BRIEF
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2. Dr. Matthews determined that Hoomatr Toyota will etrcroach on Cabe Toyota's
PNIA,by 24yo and further diminish its little territorial advantage iI permitted to
relocate.

Because ofCabe Toyota's lack ofterritorial advantage, this relocation presents unique

cfcumstances where traditional analysis will not accurately predict its effecl. In his entire

experience, Dr. Matthews had never encountered a PMA smaller than Cabe Toyota's, especially one

that was as narrow as L2 miles. As a result, he determined that traditional approaches that assume

territorial market power would not accurately reflect the impact fiom the Proposed Relocation,

because Cabe Toyota's is mrnimal. [FF 170-] Instead, Dr. Matthews chose to employ a novel

approach [o account for the very close distances among Cabe Toyota, Hooman Toyota, and the

Proposed Relocation. In thrs respect, he performed his "frontier analysis" to detemine Hooman

Toyota's encroachment on Cabe Toyota's PMA resulting from the Proposed Relocation. IFF 171.]

Dr. Mafthews observed the "ftontier" that delineates the Cabe Toyota and Hooman Toyota

PMAS assigned by TMS. He determined that the Proposed Relocation would be 1.2 mtles in a

northwesterly direction closer thar Hoomar Toyota's current location, and he moved the "frontier"

6/l0th ofa mile (halfthe distance ofthe move) in thar drrecrion. He then removed the 4 8 square

mile census tract containing the Port ofLong Beach liom Cabe Toyota's PMA, because there are

virtually no registrations in that tract. [FF 172.]

Based on this analysis Dr. Matthews observed that by moving the "frontier" by the degree

and direction ofthe relocation, the area ofencroachment into Cabe Toyota's PMA ftom the

Proposed Relocation accounts for roughly 3.2 square miles. After removing the Port of Long Beach

census tract, Dr. Matthews found that the Cabe Toyota PMA has a total area of approximalely 13.2

square mrles. He then determined that the encroachment from the Ptoposed Relocation accounrs for

roughly 24% ofCabe Toyota's PMA. IFF 173.] Dr. Matthews concluded that this degee of

encroachment is problematic because it renders Cabe Toyota's PMA smaller and increases the

narrowness ofrts already odd shape. Cabe Toyota and the Proposed Relocahon would be the closest

dealers between each other amongst all the dealers within the RMA and surrounding area. [FF 195.]

This presents a serious threat to Cabe Toyota's viability, because it is unreasonable to expect Cabe

Toyota to rely on capturing even more sales outside ofits PMA. [FF 174.]
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3. The Proposed Relocatiotr's facilities will result in redundant sales and service

capacidwfthitr the dealer tretwork, aDd Hooman Toyota's significant lix€d costs

saiings will better €nable i1 to shift thos€ idle costs to other dealers.

Dr. Matthews opined that the public interest is best served by systems that are corectly sized

for the task, efficient, and absent ofhigh idle time costs The public community is not well-sen'ed

\\'hcn it rs asked, for instance, to pay for:u excess number ofhosPitals far beyond the needs ofthe

community, too many schools that are underused and excessively costly to support, too many

shopping center that staid empty/panially filled The public interest is not to increase even more

capacity when the current capacity is more than adequate. [FF 175 ]

Therefore his next analysis was to compare the current Hooman Toyota facilities with the

Proposed Relocauon facilitres to determine whether the ProPosed Relocation facililies wlll serve the

needs and provide the appropriate caPacity for dealer network and consuming public based on

TMS'S 2012 facility standards. [FF 176.] He determined that the average ratio or overall change of

the facility measures used by TMS ftom the Hooman Toyota facilily to the Proposed Relocation

facrhty would be 1.90. ln other words, the Proposed Relocation facility would almost double in size

and capacity fiom the current facilities IFF 17? ]

Dr. Matthews then evaluated the number ofservice bays among Carson Toyota, Cabe

Toyota, and expected at the Proposed Relocation He calculated a total ofl55 service bays among

the three. But based on TMS's 2012 guidetines only 66 or 67 service bays are requrred based on the

number ofunits in operation in the three PMAS. This results in an excess capacity of99 service

bays. [FF 178.]

He also determined that the size ofthe Proposed Relocation facilitres would be appropriate

for a dealershrp that sells approxrmately 4,000 new vehicle units based on TMS's 2012 facility

guidelines. But based on an average ofnew unit sales from 2009 through 2012, Hooman Toyota

only sold roughly 1,500 new units per year - a difference ofmore than double current vehicle sales.

IFF r79.1

These circumstances are problematic. A rational dealer is assumed to act in its self-interest in

a reasonable, fair, and legal manner as a profit maximizer. [FF 180, 193 '] And no dealer would let

their capacity go to waste. To maximize profits, a dealer with excess capacity will lower price to
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increase the number ofsales to the point where marginal costs equals marginal revenue. But those

additional sales, relative the automotive industry, can come from either dealers ofother brands or

dealers ofthe same brand depending on the market and the characteristlcs ofthe brand itself. ln this

particular context, the RMA shows a saturated market with a very high level ofcompetition among

Toyota dealers competing for Toyota sales. Thus, any increase in Toyota sales by the Proposed

Relocation as a result ofa price reduction is most Iikely to come from other Toyota dealers.

This problem is compounded when factoring in Hooman Toyota's drastic, expected fixed

costs reduction from the Proposed Relocation. Hooman Toyota would be expected to cover its fixed

costs relatively quickly. Assuming that it recovers its fixed costs halfway through the year at thc

Proposed Relocation (based on a 60o% expected reduction in fixed costs), Dr. Matthews concluded

that in its self-interest as a profit maximizer, Hooman Toyota will slash his prices to reach the

expected number ofnew unit sales that the Proposed Relocation facility can accommodate. IFF

l8l.l Ir fact, Mr. Nissani confirmed exactly that:

"Q.Do you expect a cost savrngs as a result ofthe relocation?

A A tremendous savings, yes.

Q. Do you think you will be a more effective competitor as a result of the cosl savings you

will realize from the relocation with respect to new vehicle sales against all competrtors?

A. Sure. By offering better deals, yes.

Q. What about for service?

A. Absolutely."

[FF 181.]

Dr. Matthews also concluded that the surrounding dealers will not be able to effectively

compete against Hooman Toyota at the Proposed Relocatron, because they will not be able to match

Hooman Toyota's expected pdce cuts as is evident by both Carson Toyota's and Cabe Toyota's

substantially geater fixed costs. IFF 182.]

The next analysis is to determine whether the dealer network has sufficient potential sales to

support the expected capacity that the Proposed Relocation will bring online. The historical

evidence shows that the additional facility capacity ftom the Proposed Relocation rs unnecessary,
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because the existing dealer network within the RMA has supported a much larger automobile

market than the curent one. Dr. Mafthews found that five years ago, the RMA dealeE supported a

level ofsales around 37,000 Toyota vehicles. The current level ofsales in the same geography is

approxrmately 30,000 Toyota vehicles. Therefore, the RMA dealer network has a proven abilily to

market and support at least 37,000 Toyota vehicles, and can support an additional 7,000 vehicles in

its current configuration. Notably these historical figures reflect sales before Carson Toyora

rntroduced its much larger current facility in the dealer network, which suggests that the RMA

dealers may actually be able to service and support 40,000 vehicles. The additional capacity that the

Proposed Relocation wrll bring is, at best, premature for the Los Angeles dealer network. [FF 183.]

And TMS's expert witness, Mr. Farhat, generally agrees with the general theory behind Dr.

Matthews's analysis: "a good cause not to allow would be, for example, if the proposed relocation

were to create was to plan for 5,000 additional sales, but there are only 1,000 available. That

would be a significant potential impact on the mdketplace." IFF 184.]

Dr. Matthews concluded, because there is no significant shortfall ofToyota sales, the

additional sales that Hooman Toyora is expected to capture at the Proposed Relocation for irs own

profit ma,\imrzation will come from the surrounding Toyota dealers. Therefore, the idle hme cost

stemming from the Proposed Relocation facility's surplusage will be pushed on to the surrounding

dealers, particularly Carson Toyota a.nd Cabe Toyota, because Hooman Toyota will be a more

effective competitor. [FF 185.]

4. The Proposed Relocatiotr will create uncertaitrty withitr the deal€r n€twork and
cause the surroutrding dealers within the RMA to pass its idle.time costs to the
consumitrg public.

tn summary, Dr. Matthews opined that Cabe Toyota's threatened viability, based on the

Proposed Relocatron's encroachment to Cabe Toyota and redundancy ofCabe Toyota-provided

service, creates uncertainty and a disruption within the dealer network. This degree ofuncertainty is

compounded by the unknown burden ofbearing the idle-time costs fiom the excess capacity that the

Proposed Relocahon will bring to the dealer network. In tum, the dealers will push rhese idle_time

costs onto the public through lower levels ofservices, sharper business practices, or personnel

cutbacks. [FF 186.]
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Dr. Matthews's conclusions are consistent with the market behavior. Based on TMS'S Sales

Rejecter Study Reporl for Cabe Toyota, the evidence shows that the number one reason a buyer did

not purchase a new vehicle from Cabe Toyola was because of pnce, which is certainly impacted by

the pricing behavior ofsunounding, competitive dealerships. IFF 187.] Therefore, rt alrcady appears

that Cabe Toyota may not be able to support a pnce war. And compared to Hooman Toyota's

drastic fixed cost reduction expected from the Proposed Relocation, Camon Toyota and Cabe

Toyota experienced quite the opposite effecl with their fixed costs based on their significant

permanent investments in their existing facilities. [FF 188.] Consequently, Carson Toyola expects

that it would probably terminate about 25 of its employees and potentially cut other consumer

provided se.vices to eliminate costs ifrt were to effectively compete with the Proposed Relocation.

IFF 18e.1

G. The other expert witresses agree that the Proposed Relocatiotr will result in some
degree of Eegative impact on both the retail motor vehicle busitress and consumitrg
public within the RMA.

l. Cabe Toyota's expert witDess, Mr. Watkitrs, opined that the Proposed RelocatioE
will r€duce coDvenietrce [or customers itr Long Beach and the RMA and will
irtercept Toyota customers trav€ling otr the I-405 freeway.

Mr. Watkrns concluded that the Proposed Relocation is less convenient than the current

Hooman Toyota location. The curent location is well-positioned in a population center around

income-qualified households, and it serves the Long Beach community well by being visrble and

accessible specifically to that community. The Proposed Relocation is located offofthe I-405

freeway, which is more appropriate for a "regional reach dealership," and away from potential and

actual customers in an area that is surounded by the Long Beach Airport and commercial and

industrial areas. [FF 190.]

He also determined that the Proposed Relocation would create an analogous market to the

cast ofcabe Toyota as the market currently exists to its west with Carson Toyota on the I-405

freeway. Based on this analogous market, Mr. Watkins opines that the Proposed Relocation will

"intercept" Toyota customers traveling on the I-405 ftom the east that would otherwise have been

captured by Cabe Toyota but for the Proposed Relocation. IFF l9l.] Mr. Watkins opined that based

on this "intercept analysis," Cabe Toyota will lose its proximity advantage in the analogous east

PROTESTANT ALOON, INC, DBA CARSON TOYOTA AND CARSON SCION'S OPENINC BRIEF
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market resulhng in an expected conservative loss ofabout 9.20% ofits sales or $455,000 in prolits

based on Cabe Toyota's 2011 goss sales. [FF 192.]

2. Hooman Toyota's expert witness, Mr. Stocktotr, also opined that the Proposed
Relocation will reduce cotrvenietrce for custoDers itr Lotrg Bcach and the RMA and
negativ€ly impact CarsoD Toyota's aDd Cabe Toyota's sales.

Findings ofnegative rmpact resulting fiom the relocation are not limited only to Protestanls'

experts. Hooman Toyota's expert witness found that the reconfigured dealer network would be less

convement for consumers, and that the Proposed Relocation will have a negative impact on both

Carson Toyota and Cabe Toyota.

Mr. Stockton conoborated Mr Watkins's findings in that the Proposed Relocation is rn a

1es-r convenren! location relative to Hooman Toyota's consumerc. IFF 197.] The sarne applies to

customers within the RMA; the Proposed ReJocation is in a /e.rJ convenient location relative [o

them. IFF 198.]

In one analysis that he performed, Mr. Stocllon concluded that Cabe Toyota would lose

10.6% ofregistrations at the Califomia average if Hooman Toyota moved to the Proposed

Relocation. IFF 196.]

In another analysis, he employed his hybrid Newton's law of universal gravitation/Reilly's

law ofretail gravitation./extension ofReilly's law, which theory Carson Toyota disputes. Mr.

Stockton's model showed that Hooman Toyota would increase its share of Toyota sales amongst

dealers in Los Angeles and Orange County and the census tracts touching the RMA based on dnve

hme at the expense ofboth Carson Toyota and Cabe Toyota. [FF I99.] Even upon fu her extensron

of Mr. Stockton's disputed model, he expected Cabe Toyota, Carson Toyota, and South Bay Toyola

all to lose sales as a result ofthe Proposed Relocation. And because Toyota dealers face a highcr

level ofintrabrand competition, there is less likelihood ofincremental Toyota registations. or in

other words, the availability ofinterbrand competition. IFF 200.]

3. TMS'S expert wittress, Mr. Farhat, found that the Proposed Relocation will b€ less
convenient for customers itr the LoEg Beach PMAS and that the RMA dealers's
market petretratioo exceeds ooe of the highest Los Aogeles Metro area benchmarks.

Mr. Farhat corroborated both Mr. Stockton's and Mr. Watkins's findings; the Proposed

Relocation will be less convenient for customers in both Hooman Toyota's PMA and combined
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Hooman Toyota and Cabe Toyota PMAS. Though the Toyota brand is currently ranked first in

customer convenience in Hooman Toyota's PMA, Toyota will drop down a rank behind Ford as a

result ofthe Proposed Relocation. [FF 201.]

Mr. Farhat's analysis shows that the RMA dealers'market penetration is slightly better than

the five Los Angeles Markets without Long Beach PMAS benchmark. This benchmark is relalively

aggressive, which Mr. Farhat identified as 26.25% market share over 1% higher than the Califomia

average thai TMS uses to measure dealer performance. IFF 202.]

H, The Proposed Relocation will negatively impact serice business proportioDate to the
degative sales impact.

As for service business, proximity in terms of both place ofresidence and place of

emplo),rnent, is ar imponant factor, even more so than new vehicle sales. [FF 203.] Again, Cabe

Toyota's service business is disadvantaged to a higher a degree because of minimal territorial

advantage.

And generally the impact on parts and service sales is p.oportionate to impact on new

vehicle sales in the long-run, but in the short{erm the impact lags. [FF 204.] Partrcularly for Cabe

Toyota's service business, Hooman Toyota's expert wrtness opined that the negative impact from

the Proposed Relocation would follow fairly closely to the negative impact on its new vehicle sales.

IFF 205.] Cabe Toyota's expert witness provided a more detailed analysis. He showed that the

dealership will experience a negatiye impact ofar),where betweenl.3Yc to l2.8Yo, averaging

approximately to the same proportionate negative impact that he fould for Cabe Toyota,s new

vehicle sales. IFF 206.]

VI. The relocation will be injurious to tbe public welfare by crea(ing a less convenient
dea-ler network, fo-rciog job terminatiotrs. forcing cutbicks in pr-o-coDsumer servi(es,
and perpetuating ill€gal, anticompetitive programs such as Hooman Toyota,s VIp
Program in an already aggressive competitive RMA.

All expert wrtnesses in thrs protest found there to be some injurious effect on the public

welfare, and tn many different forms. The undisputable negative impact, reached by a consensus

among the expen witnesses including Mr. stockon and Mr. Farhat, is that the proposed Relocation
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will be a less convement location for customers within Hooman Toyota's PMA, the combined

Hooman Toyota and Cabe Toyota PMAS, and the RMA. [FF 207 ]

Dr. Matthews also found that the Proposed Relocation will be injurious to the public because

ofHooman Toyota shifting its idle{ime costs to the surrounding dealers, and in tum, those dealers

offsetting those costs by either cuttingjobs or pro-consumers services. Hooman Toyota's expert

wrtness generally agrees with the theory behind Dr. Matthews's observation. He testilied that

diminishing market power and increasing competrtion may have unintended consequences that

would force retailers cut pro-consumer services to effectively compete. In this context, the

precompetilive effects of a price reduction would need to be balanced with the anlicomperirive

effects from that price reduction. And Cabe Toyota shows that it is already compering on price in

thc existing configuratiofl ofthe dealer network, and in fact losing because it oftentimes cannot

match price. And because ofits relatively high fixed costs structure, Carson Toyota is already

expecting to cutjobs and services to effectively compete. The surrourding dealer will also likely

follow suit. This translates to an injurious effect on the public. [FF 208.]

The expert witnesses generally agree that the relevant market area rs highly competitive, and

in response, the dealers offer programs like free car washes and the VIP Program to differentiate

themselves from other Toyota dealers. [FF 209.] But under Califomia law, it is unlawf,rl for any

licensed dealer to "Ia]dvertise fiee merchandise, gifts, or services provided by a dealer contingent on

the purchase ofa vehicle. 'Free' includes merchandise or services at a price for sale at a price less

than the seller's cost ofther merchandise or services." (Veh. Code g I 1713.1(h).) IFF 210.] It is also

unlawful for any licensed dealer to "[u]se "rebate' or similar words, including, but not limiled to,

'cash back,' in adveiising the sale ofa vehicle unless the rebate is expressed in a specrfic dollar

amount and is in fact a rcbate offered by the vehicle manufachrer or distributor directly to the

purchaser ofthe vehicle or the assignee ofthe retail puchaser.(Veh.Code{11713.1O.)[FF21l.]

Here, Mr. Nissani touts his VIP Progam and attributes much ofHooman Toyota,s success

to it. The dealeNhip adverbses its VIP Program through fliers in its showroom and service area,

banners throughout the store, and in its television advertising. The program offers services such as

oil changes, car washes, and replacement tires contingent on a vehicle pulchase from the dealership.
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[FF 212.] In the flier, Hooman Toyota advertises to its customers "you save 56747." [FF 214.] And

Mr. Nissani intends to continue offering the VIP Pro$am ifHooman Toyota is permitted to

relocate. IFF 216.]

But the VIP Progam is unlawful. Hooman Toyota advertises the Program rot only within its

stores, but also through television ads. And the Progam olferc free services to its cuslomers, Iike car

washes, oil changes, and free merchandise, like oil and tires that correspond to those services. These

free services and merchandise are contingent on its customer buying the vehicle, i.e., a customer

does not get those services for free if he or she did not buy the car ftom Hooman Toyota. Therefore,

the Program is unlawflul lndet l/ehicle Code sectron 11713.l, subdivision (h).

Similarly, the Program is unlawful under Vehicle Code sectiorr 1l713.l , subdivisron 0). The

"cost savings" that the Program advertises is equivalent to an offer of"cash back" ftom the

dealership. The evidence shows that the Program is offered by Hooman Toyota not a manufacturer

or distributor. Thus, the Program is also unlawful under Vehicle Code sectrol l l7l3.l, subdivision

0).

This is problematic, because the Program is indicative ofthe already aggressive competition

within the RMA. In fact, it is so aggessive that Hooman Toyota resorts to engaging in unlawful and

unfat business practices. This signifies that the RMA market does not need any additional

stimulation. And any additional competitive stimulation will only lead to a greater degree of

unlawful business practices. These business practices are injurious to the public.

Based on these circumstances, Carson Toyota established its burden that the relocation will

be injurious to the public welfare.

VIl. The Toyota dealers in the RJVIA are providiDg adequate competition and convenient
cotrsumer care for Toyota vehicles, itrcluding adequate motor yehicle sales and services
facilities, equipment, supply of vehicle paras, aDd qualilied personnel.

A. Tbe dealers in the RMA ar€ highly comp€titive aEd perform well above their
benchmark.

Toyo ta's market share wi thin the RMA is h idr at 24.9yo in 2Ol2 higher than the Califomia

average and about double the national average. IFF 217.] And he RMA dealers' collectively exhibit

more than adequate market sales penetration even when compared to the aggressive 5 Los Angeles
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Markets without Long Beach PMAS benchmark. The market penetrations at the CaLfomia average,

unless othenvlse noted, are as follows:

. Carson Toyota: 254.2% (September 2012 YTD)

. Cabe Toyota: 191.7% (December 2012 YTD)

. Hooman Toyota: 124.9% (December 2012 YTD)

. RMA Dealers: | 15.3% (2012\

. RMA Dealers: 114.2% (2007-2012\

. RMA Dealers: l0l.2% (al5 Los Angeles Markets without Long BeachPMAS average,

September 2012 YTD).

IFF 218.1

The RMA performs well in that they have a net pump out in te.ms ofcross-selling amond

Toyota dealers. GeDerally, substantial cross-sell is prevalent in metro areas. Dr. Matthews found that

the average number of dealers selling into one of the PMAS of the l0-mile dealers (as defined by

Mr. Farhat) is around 49 and in one case is around 62. An even more detailed look shows that the

average number ofdealers that sell within a census tract ofthe Los Angeles-South Bay, Orange

County, and San Gabriel markets is t0.32. [FF 219.]

Vrewrng insell (pump in) alone, which was Mr. Farhat's analysis, is not indicatrve ol

"opportunity" for sales, whrch is why Dr. Matthews analyzed the RMAs outsell (pump out) to

determire whether the RMA dealers are providing adequate competition. And he found that the

RMA dealers (as defined by Mr. Farhat) have sold more outside ofthe RMA (pump out), by a factor

ofalmost 3,000 sales in September 2012 YTD, than other dealers outsrde ofthe RMA have sold

inside the RMA (pump in) for every year from 2007 tbrough September 2012 YTD. A more in-

depth look at the Carson Toyota, Cabe Toyota, afld Hooman Toyota dealers shows that these three

dealers follow the same pattem as the RMA in that they have a net pump out of550 sales, about

34% more than its Toyota competrtors pump in into their collective PMAS. Dr. Matthews concluded

that the RMA dealeG, and Carson Toyota, Cabe Toyota, and Hooman Toyota particularly, are

competing with other Toyota dealers very effectively. [FF 220.]
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B. The Toyota brand is one ofthe highest ratrked amotrg competitive bratrds itr terms of
customer convetrience iE the RMA atrd combined Hooman Toyota aDd Cabe Toyota
PMAS, aDd surveys show satisfied customers generally otr all measures,

The Toyota brand is the highest ranked in tems ofcustomer convenience measured by

average distance to the nearesl dealer in bolh Hooman Toyota's PMA and the combined Hooman

Toyota and Cave Toyota PMAS compared to other lifteen competitors. [FF 223.] The PMAS within

the RMA rank second on average among competitive brands. A Toyota customer within the RMA

only has to dnve 3.1 miles on average to reach the nearest Toyota dealer. [FF 224.]

And customer suveys genelally indicate satisfied coNumers, at least those that patronize

Carson Toyota, Cabe Toyota, and Hooman Toyota- TMS provides guidelines to inlerpret its

customer survey scores. Reaching a "green" standard indicates that the dealership is doing well iD

that area ofmeasure. "Yellow" means caution, and "red" indicates an area ofconcem that the dealer

needs to focus on. IFF 225.]

TMS'S sales diagnostrcs su eys show that the three dealers are performing well andthat

customers are happy. Carson Toyota rs wrthin the "grcen" standard on all measures. Cabe Toyota is

in the "red" standard as to ils facilities, which it is in the process ofremodeling. Hooman Toyota

shows that it is in the "yellow" standard for four measures. but the ones that relate 10 its facillties,

r.e. "facilities" and "prcduct presentatiofl," it is within approximately l% ofreaching the "green"

standard. [FF 226.]

The three dealers perform much better i[ terms ofservice, though Hooman Toyota's expert

opined that his concems with Hooman Toyota's facilities lie more with its sewrce facilrty. All three

dealers are wi(hin the "green" standard on all customer survey measures for service except Carson

Toyota, which only has one measure within the "yellow" standard. [FF 227.]

C, Carsotr Toyota, Cabe Toyota, atrd Hoomatr Toyota all have adequate sales and service
facilities per TMS's 2012 facility standards.

Again, the dealerships generally meet TMS's facility guidelines within the constraints ofa

metro market area. [FF 228, 229.] And any theoretical shortcomings ofthe perceived deficiencies,

are at best, acute when considering the positive customer surueys that suggest otherwise. IFF 230.]

And as for their capacity, Dr. Matthews concluded that the existing facilities within the RMA are
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adequate even when considering reasonable sales levels that might occur in the future. IFF 231.]

Therefore, the evidence shows that any facrlrty deficiencyposes vtrtually no impact on Toyota's

sales when considering the generally satisfied consuming public.

D. Carsotr Toyoaa, Cabe Toyota, and Hooman Toyota provide adequate qualilied
persoonel, especially certified and expert techniciatr.

Carson Toyota, Cabe Toyota, and Hooman Toyota all provide adequate, and oftentimes

double, the recommended number qualilied and expen technicians based on TMS's 2012

guidelines. IFF 232.]

VIII. When balancing TMS's opporaunisaic actions with the consequential impact on its
dealer tr€twork and the overwhelming anticompetitive effects on its consumers, the
r€location would not increase competitiotr and therefore not be in the public interest.

A. TMS carelessly approved the relocatiotr without performing any market study despite
signilicant events affecting its market atrd without evaluatitrg information that the
Califortria Legislature deems material to any r€location.

Hooman Toyota's expen explarned that there is an inherent and real fnctron between the

marufacturer and dealer because ofan uneven bargaining power favoring the manufacturer the

dealer is at the mercy ofthe manufacturer lo protect its territorial advantage subject to this Board's

intervention. This creates an incentive for the manufacturer to behave in an opportunistrc fashion.

[FF 233.] And Mr. Skinner unapologetically agreed. IFF 234.]

Here, TMS's interest is for its dealers to build, Iarge, single-purpose, visible, and accessrblc

facilities that conform to its imagrng-guidelines. These facilities serve as an advertisement for

Toyota to promote the brand, increase market share, and keeping in line with its business objective,

sell as many Toyota vehicles as rt can. But TMS always wants its dealeG to invest more in their

facilitres than the dealers are willing to invest. Therein lies the fi]chon.

And so TMS incorporates its facility requirements in its dealer agreement i[ an attempt to

force its dealerships to comply with its empty threats oftermination ifthey do not. But in practice,

TMS has no way ofenforcing its requirement. It has never terminated a dealership for not

compllng with i1s facilify requirement. And in Hooman Toyota's specific case, the only way it has

"enforced" its requirements is by merely including those requirements in its dealer agreement. IFF

23s.l
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In this case, TMS found an opponunity to update the non-image-compliant Hooman Toyota

store and promotes its brand where it otherwise was not able to enforce through its dealer

agreement. And that is simply by approving the Proposed Relocation. Normally, there rs a

significant cost to TMS when making this decision in the form ofsubstantial litigatron defensc costs

associated wrth potential protests. But here, TMS even shifted those costs to the dealership, and

conditioned the Proposed Relocation's approval upon Hooman Toyota contributing one-halfmillion

dollars towards its defense costs. Wrth no cost to TMS, the choice was srmple: approve the

relocation. But it did so irresponsibly and carelessly, and without accounting for the impact that may

have on its dealer and the consuming pubhc. And those factors greatly outweigh TMS's

opportunistic incentive to approve this relocation.

l. TMS approved the relocation without cotrductitrg a market study since 1993 despite
signilicatrt events that chatrged the automobile industry generally and the Toyota
brard particularly.

Throughout the hearing, many witnesses discussed lhe recent significant events that affected

the automobile industry generally and TMS specifically. For insta.nce, TMS referenced the

srgnificance ofthe recession during the years 2008 through 2011 and how vehicle sales plummeted

and TMS's dealershrp struggled. [FF 236.] [n addition to the recession, Toyota experienced other

srgnilicant issues that generally affected the brand's sales, including the tsunami in 201 I affecling

its supply chain, the bad press from the unintended accelerations, and increase competition from the

Korean brands. [FF 237.]

In this context, TMS's policies and procedures for reviewing and analyzing a relocation

request require a market study recommendation to be provided before TMS approves any request.

[FF 238.] But TMS has not conducted a market study ofthe area in over 20 years. [FF 238.]

Based on these circumstances, TMS acted imprudently by approving the relocation without

first conducting a market study. This particular dealer network configuration has generally remalned

in its same form for over 35 years. And TMS acknowledges that the industry has gone through

significant events. The prudent thing to do would be to conduct a market study to fully evaluate the

potential disruption to a long-standing dealer network that has been battered by recent events,

especially when the market has not been evaluated in over 20 years. But seeing its opportunity,
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TMS chose not to do this. And the cursory review that it did perform is insufficient to evaluate the

full effects ofchanging a 35 year old dealer network.

2. TMS approved the Proposed Relocatiotr approximately otrly one month after
extenditrg Hooman Toyota's Notice to Cure time period, without verifyitrg Hooman
Toyota's ability to utrdertake the relocation, and only after Mr, Nissani agreed to
coDtribute $500,000 towards TMS's defense costs of atry potential protests.

TMS originally informed Mr. Nissani that it would not approve the Proposed Relocation

because it was over one mile from its cuftent location, it was closer to Cabe Toyota, and Hooman

Toyota still faced rts capitalization and financial issues. IFF 240.] TMS represented and made clear

to Mr. Nissani that it would not evaluate its proposed relocation until Hooman Toyota cued all of

its capitalization deficiencies. [FF 241.] And then TMS verified to Mr. Nissani that it would not

support the Proposed Relocation because ofthe responses it received fiom multiple dealers and

other relevant factors. IFF 242.]

TMS was consistently concemed about Hooman Toyota's linancial wherewithal to

undertake the Proposed Relocation. IFF 243.] TMS acknowledged there is an obvious financial

burden related to a proposed relocation. And rn this respect, in an unprccedented move, rt lequrred,

and made its relocation approval contingent on, Hooman Toyota providing a written

acknowledgment and commitment for the source ofthe relocatron and facility constructiol costs.

IFF 244.] But other than the $l million tenant improvement allowarce provided by the Proposed

Relocation's landlord, Hoomar Toyota provided no evidence to show any commitment to fund the

Proposed Relocation renovation, estimated to cost approximately S2.95 million. IFF 245.]

Yet TMS changed its tune when it realized that approving the relocation would result in to

consequences to it ifit conditioned its approval upon Hooman Toyota agreeing to contribute one-

half mrllion dollars towards its defense costs for any potential protest. [FF 247.] And inconsistent

with its previous representations, TMS undertook the Proposed Relocation review though it was

concurrently reviewing Hooman Toyota's finances. [FF 246.] As late as June 8, 2012 Hooman

Toyo(a had not yet cured all ofthe financial deficiencies outlined in TMS'S notice to cure. [FF 248 ]

But on July 27,2012, TMS approved the Proposed Relocation [FF 249.]
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TMS's hasty approval of the relocation within approximately one month of extending

Hooman Toyota's notice to cure rs not rn line with its beliefthat a dealership should have a good

financial foundation before rt undertakes a relocation. Nor are TMS's previous representations to

Hooman Toyota about llot approving the relocation consistent with its subsequent approval oI rt.

Instead, such an approval suggests TMS's own, self-interested molives.

3. TMS approved the relocation without corsidering any planning potetrtial or pro
forma, which the California Legislature considers material relative to any
relocation protest,

TMS did not produce or analpe any projected sales, planning potential, or pro forma, nor

does Mr. Nissani have any estimates ofthis infomation- [FF 252.] But its polictes and procedures

require a pro forma for any relocation, and the pro forma is required before approval: "Even rf the

relocation is adjacent to the existing store, a site request is requiredbecarse Pro Forma awl Fucility

reviev,s are necessary to obtai a complele site approval." IFF 251.1

And the Califomia Legislature Iinds these two components material to any relocalion

protest. Under Califomia law, a manufacturer to obtain from a dealer a voluntary wai!er agreement

to waive its right to a prctest undet Yehicle Code section 3062 provided that the manufacturer

discloses to the dealer "[t]he planning potential used to establish the proposed dealership's facrlity,

personnel, and capital requiremenls," and "[a]n approximation ofprojected vehrcle and parts sales,

and number ofvehicles to be servrced at the proposed dealership." (Veh. Code $

11713.3(g)(3)(HXi).) This statute suggests that in order for a dealer to make an rnformed decision

before waivilg its rights to challenge a relocation, it should Iirst know what the manufacturer

expects the relocated dealer's potential would be based on its facilities a.nd the relocated dealer's

expected sales after the relocation.

This same information should have been evaluated by TMS before approving the relocalion.

Its policies and procedures requrre it. But this information is unavailable even to thrs day in breach

of its policies and procedures.
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B. The negative impact on the dealer netrlork, the anticompetitive effects on the
coDsumers, atrd TMS's imprudent, opportuDistic actiors far outw€igh aDy marginal
betrelit served by the relocation.

The factors weight heavrly in favor ofnot permitting the relocation.

Carson Toyota meets it burden regarding permanency. Carson Toyota and Cabe Toyota

relied on the permanency and stabrLty ofthe existing dealer network in making substanlial

investments in their dealershrps at therr cunent locations. IFF 253.] And since its inception, Hooman

Toyota has demonshated fiscal inesponsibility, instabrlity, and unreliability, especially when

compared to Carson Toyota and Cabe Toyota. IFF 254.]

The evidence supports an uncertain degree ofnegative impact on the dealer network. Thc

Proposed Relocation's 24o% encroachment on Cabe Toyota's PMA threatens Cabe Toyota's

viability. [FF 255(a)] Hooman Toyota's drastic fixed cost reduction will allow it compete more

effectively and shift the idle time cosls flrom its excessive capacity onto the dealer network that is

already competing in a highly competitive market with no perceived shortfall. [FF 255(b)]. And thc

Proposed Relocation will resull in lost sales and service business for both Ca$on Toyola and Cabe

Toyota in a saturated market with high intrabrand competition and marginal opponunity for

interbrand competition. [FF 255(c).]

The Proposed Relocation will be injurious to the public by establishing a less convenient

deaLer network and promoting unfah competition. Mr. Watkins, Mr. Stockton, and Mr. Farhat all

agree that the Proposed Relocation will be less convenient for consumers. [FF 256(a).] As a result of

the expected excess capacity, the dealer network will push idle time costs onto the public through

lower levels ofservices, sharper business practices, or personnel cutbacks. [FF 256(b).] This hrghly

competitive market has already forced the dealers to engage in unfair competitive practices, such as

the VIP Progam, and Mr. Nissani intends to continue with the Program ifthe Proposed Relocation

is allowed. [FF 256(c).]

TMS acted opponunistrcally to enforce its otherwise unenforced imaging standards upon

Carson Toyota, Cabe Toyota, and Hooman Toyota, by carelessly approving the relocation without

any consequence to itself. TMS did not conduct a market study, and has not conducted a study in

over 20 years despite significant changes to the automobile market turd Toyota brand. [FF 257(a).]

PROTESTANT ALDON- 1NC, DBA CARSON TOYOTA AND CARSON SCION'S OPENINC BRIEF



I

2

3

4

5

6

7

8

9

10

11

t2

l3

l4

15

I6

).7

18

19

20

22

24

26

2a

TMS approved the Proposed Relocatron only one month after extending Hooman Toyota's Notice to

Cure time period though it first required the dealership to establish fiscal responsibiltty, and then

only agreed to approve the relocation after originally rejecting it upon Mr. Nissani contributing one-

half million dollars to its defense costs. [FF 257(b).] TMS did not anal]ze any pro forma or planning

potential before approvi[g the relocation though its own policies afld procedues requre a pro forma

and the Califomia Legislature finds both to be materially impo(ant. IFF 257(c).]

And any acute customer complaints or marginal facility deficiencies are illusory, and

overcome by the aggregate consumer survey scores that show otherwise. IFF 258.]

For these reasons, Carson Toyota meets it burden of establishing that good cause exists to

not permit the relocation. Therefore, Carson Toyota respectfully requests that the Board sustain its

protest.

IX. AlterDatively, ifthe Board does not find erough evidence to sustaitr this protest, the
Board should rematrd the protest for further heariDg to obtaill additioDal evidetrce otr
issues that were trot explored because of the overly-restrictive relevance standard
imposed throughout the h€aring,

Altematively, the Board should remand this protest for further heanng on issues that were

precluded from examination due to the overly-restnctive relevancy standard employed al the

hearing. Throughout the hearing, the relevance threshold imposed by the ALJ was much higler than

appropriate stardard under the Vehicle Code section 3063 and related statutes. [FF 259.] Also, the

record suggests that a more stringent burden ofproof and evidentiary threshold was imposed here on

the mistaken beliefthat the stardard for a relocation protest differed and was much higher than the

standard for an establishment protest under the same stalute. [FF 260.]

As an additional ground, Judge Ryerson granted a mohon to strike Dr. Matthews's "opttmal

Iocation" analysis that was intended to illustlale consumer convenience But ALJ Ryerson

inadvertently misinterpreted the "optimal location" analysis as evidence ofpotential altemative

locations though the analysis contained neither potential nor altemative locations Therefore, he

mistakenly ganted the motion under his ruling excluding evidence ofpotential altemative locations.

[FF 261.] Additionally, a motion in limine was granted excluding evidence ofaltemative facrlities

locatrons, with the understanding that Hooman's existing location was one ofthe altemative
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facilities to be excluded. lt is contended by Protestant that this ruling is inconsistent with the propcr

evidentiary standard for protests under Vehicle Code section 3062 and was prejudicial to

Protestant's case. Based on these facts, rfthe Board does not find sufficienr evidence and findings

to sustain this protest, Carson Toyota respectlully requests that the Board remand it for further

hearing on these issues.

DATE: August 15, 2013 MANNING. UDER & BERBERICH

, Esq., Attomeys
Inc. dba Carson Toyota and

Carson Scion
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ProoIof Service
I, the undersigned, declare and say as follows:

laml8vearsofaceorolder.emplovedat lhebusrness noled above mv siBnature which ls ln
the counry wher'e any maiYing herein statbd 5ccurred. and nor a pany to rhe $ i[hin action.

On Auuusr I5 201'1. I caused to be served the document(s) Iisted belo$ mv sipn ure undcr
the headina "D-ocumentr s l Served" bv Dlacinu a coov of the documentr st r or the orisin;1. lf so nored
belowt in indivrdual envelooes for eic'h of tEe oaliies listed below mv sisnature ui'der thc headrnu
"Panies Served" texceDt foi lax-only service).'addressed to them ar iheii lasr krown addresses rfi
lhis action exactly as shown lexcepting parenthetical references lo lheir capacity), there being U.S.
Mail delivery service to lhose addresses used for service by mail. and by sealing said envelopes, and
on the sameilay, as marked with "X," by --

I X I placitrg each envelope for colle(tion atrd I X I electronically setrditrg lxl by email or I I
proceasiDg for mailing following my llrm's by far each page o[ each document and this
ordinarv business oraclice wilh which I am oroof oI service to the oanies served al thelr last
readilv-familiar and under which on lhe sarne knovl,n email address br fax numbers as Lsted
dav corresoondence is so olaced for mailinu it is below fiom a email or fa,\ svstem located al m\
deiosited in the ordinary iourse ofbusinesiwith business address which rcpirned no errors anil
the U.S. Postal Service at mv business address. which. if bv fax. produced a transmissron
lsr-class postage illlyprepaid. conllrmarion 

-reDort. h rrue copv of uhich is

I I deposiritrs each enverope inro rhe u.s. mair lllXti-d^l"j-"'^"- ^l:.::^,":.ll-l 
f elecrronrc sen rce

;iih i!t:;6s'D;;t.s;;i,lviiii-iia ut "ffii'iii 
authorized or as a supplement l

or collection facililv in the citv and state of mv I I deDositinp each enveloDe al a droD box or
business address. 

-"Panies 
Served' lisrs aI bth'er fricilitv in the citv and'stare oImr'busincss

Daflies and counsel served in the withm matter. address rithin the 
-time and ouisuanl to

lnd their resoective caoacities. lreouired for orocedures readilv familiar to me riecessarv for
lederal cases.' includitrg batrkruptci. arnong ilelivery | | by Federal Express on the moinincothersl 

3i,lX" Hll 
t'"..l:.'.'"fi',?'lol,llJnl':1" 

"3i,J,[:service arithcirized or is a supplem"ent I

| _ | persotral delivery by l_l travelling to lhe address shown on the envelope and delivering ir lhere
dunng normal business hours or I I handing lhe documenls lo lhe person served.

I declare under penalty of perjury under lhe laws ol the Srate ol- Califomia and rhe Unired
States that the foresorne is rue and correcl and thai this declaration was executed on Aucust 15.
2013 at my busrnesi adilress, 5750 Wilshrre BIvd.. Suite 655. Los Argeles.-Califomja q0035. in rhe
County oflos Angeles.

Document(s) Served (exact
PROTESTANT ALDON, INC. DBA CARSON TOYOTA AND CARSON SCION'S
OPENING BRIEF

Parties Served (exact envelope address)

See Attached Service List
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Certilicate of Service
Service List

Michael J. Flanagaq Esq.

Gavm M. Hughes, Esq.

LAW OFFICES OF MICI1AEL J, FLANAGAN
2277 Fair Oaks Blvd., Suite 450
Sacramento, CA 95825
(916) 646-9138 (fax)
Email: lawmj f@msn.com

Atlomeys fot H-T-L. Automolive Inc , dba Hooman
Toj,otd of Lo g Beach .tnd Hooman Scion of Long
Baach

New Motor Vehicle Board
Email: nmvb@nmvb.ca.gov
1507 2l'' Street, Suite 330
Sacrarnento, CA 9581 I

(Send ORIGINAL Via US Mail)

Gregory J. Fem.rzzo, Esq.

Jarnes P. Barone, Esq.
Vasko R. Milzev, Esq.
FERRUZZO & FERRUZZO. LLP
3737 Birch Street, Suite 400
Newport Beach, CA 92660
(9a9) 608-699a (fa..()

Email: gfern zo@ferruzzo.com

Altorneys for Proteslants Cabe Toyota and Cahe
Scion

Steven A. McKelvey, Jr., Esq.

S. Keith Hutto, Esq.

Steven B. McFarland, Esq.

NELSON MULLINS RILEY &
SCARBOROUGH. LLP
1320 Main Street, 176 Floor
PO Box I1070 (29211-1070)
Columbia, SC 29201
(803) 255-9043 (fax)
Email: steve.mckelvey@nelsonmullins.com

keith.hutto@,nelsonmullins.com
steven.mcfarland@,nelsonmullins.com

Atlomeysfor Resporulent Toyoto Motor Sales,

U.S,A,,INC,


