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Respondent, Nissan North America, Inc., (“Respondent” or “Nissan”) files this Brief on
Remand in support of its proposal for the conditions to be imposed by the Board on Protestant,
for the purposes of assuring performance of binding contractual agreements in the Nissan Dealer
Sales and Service Agreement (“Dealer Agreement”) of Santa Cruz Nissan, Inc., dba Santa Cruz
Nissan (“Protestant” or “SCN” ), or for otherwise serving the purposes of Article 4 of Chapter 6
of the Vehicle Code, as provided in Vehicle Code Section 3067(a)..

I. INTRODUCTION

At its meeting on July 15, 2014 the Board conditionally sustained the Protest and
remanded the matter to ALJ Hagle with the following instructions in its order dated July 17,

2014 (“Order”):
The ALJ shall recommend conditions for the Board to impose consistent with Section

3067" and establish a time frame for Protestant to comply with those conditions. The ALJ
shall have discretion, if deemed necessary, to order additional evidence, briefing, and/or

arguments.

The events occurring during the Board meeting on July 15, 2014 are particularly pertinent
for understanding the Board’s remand of the proposed decision, and in order to impose
appropriate conditions with which Protestant must comply. At the meeting, Ms. Robin Parker
announced the Board’s decision as being carried by three votes to remand and impose conditions
on the dealer; Board member Ms. Doi separately concurred with the majority, but wanted further
clarification as to whether Administrative Law Judge Hagle had applied Vehicle Code section
11713.13(G)(1)(B); and the fifth board member, Mr. Lizarraga, opposed the proposed decision.

Notably, not a single board member voted to either (i) unconditionally sustain the Protest, or (ii)

! Vehicle Code section 3067 permits the Board to impose conditions upon its decisions so long as the conditions are
such as they meet the following language:
...Conditions imposed by the board shall be for the purposes of assuring performance of binding
contractual agreements between the franchisees and franchisors or otherwise serving the purposes
of this article. ..
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adopt the proposed decision. (RT Board Hearing 45:3-16). The conditions to be proposed to the
Board after remand, therefore, are not necessarily restricted by the conclusions or findings in the

proposed decision.

Also during the July 15, 2014 Board meeting, in response to Protestant’s counsel’s
request for more detail on the conditions and time frame to be imposed on Protestant, Board
President Mr. Glenn Stevens replied: “You’re going to have to hit certain condition marks that
the ALJ is going to set”. (RT Board Hearing 46: 23-24). Board member Mr. Brooks further
remarked that Protestant’s Nissan sales were not growing commensurate with the market and
although they had implemented some marketing strategies, it sounded like they were
implemented “under a gun” of a termination. (RT Board Hearing 29:2-7). Mr. Brooks also
disclosed to Protestant that he “...felt, personally [it] almost malpractice in how [Protestant]
run[s] [its] business in terms of Nissan.” (Clarification in brackets added) (RT Board Hearing

45:21-23).

The Order also stated that the parties were strongly encouraged to engage in settlement
discussions and to appear at a MSC with a Board appointed ALJ. Accordingly, the parties
participated in an MSC before ALJ Merilyn Wong (“ALJ Wong”) on August 19, 2014 prior to
which each party submitted proposed conditions to further the settlement discussions. Further,
Respondent drafted and on August 21, 2014 sent to counsel for Protestant a [Proposed]
Stipulated Decision of the Board, which contained a detailed settlement proposal. In a telephonic
conference hearing on August 22, 2014, despite Protestant’s counsel stating that it couldn’t
digest and respond to the Proposed Stipulated Decision before the briefing and oral argument
before ALJ Hagle on August 25 and 26, 2014 respectively, AL] Wong stated that she would

remain available to schedule additional telephonic conferences for the purposes of assisting
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settlement discussions. Counsel for both parties agreed that settlement discussions could

continue

until September 5, the date the proposed decision after remand is to be issued, and

Protestant’s counsel stated the discussions could continue until the Board’s meeting on

September 17, to consider the proposed decision after remand. Settlement discussions, therefore,

have not formally been terminated by either the parties or ALJ Wong.

1I. FINDINGS OF THE PROPOSED DECISION

The Notices of Default and Notice of Termination issued by Nissan to Protestant make

quite clear that the grounds asserted by Nissan for termination related to prolonged inadequate

sales performance of Santa Cruz Nissan. The proposed decision included several findings that

relate to

Protestant’s failure to meet its sales performance obligations under the Dealer

Agreement, These findings do not, contrary to Protestant’s argument, indicate a wholesale

rejection

of Nissan’s right to use sales effectiveness measurements and standards to evaluate

Protestant’s performance. For example, the proposed decision contains the following statements

with their respective numbered paragraph in the proposed decision:

a)

b)

d)

Respondent contends that “Santa Cruz Nissan has breached the parties’ Dealer
Agreement by its “unsatisfactory sales penetration performance”. Since 2006, Santa
Cruz Nissan has failed to meet “...100% regional sales effectiveness [i.e., “100%
RSE”]...” which is “...the minimum compliance level per Dealer’s Sales and Service
Agreement”. (Paragraph 39 of Proposed Decision)

The proposed decision attached certain pertinent provisions of the Dealer Agreement as
Exhibit A2

Section 3.B. of the Dealer Agreement describes the calculations Nissan will take to
evaluate dealers’ sales performance...Nissan current use of “performance metrics” for
evaluations is a reasonably foreseeable extension of the calculations described in the
[dealer] agreement. (Paragraph 111 of Proposed Decision).

RSE may be used as a standard, even in termination cases, as long as its limitations are
recognized and “rigid performance metrics” are tempered with the kinds of inquiries
required by Section 3.D. of the Dealer Agreement. (Paragraph 126 of Proposed
Decision).

2 Exhibit A
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e) Santa Cruz Nissan’s sales figures and RSE scores are the following:

Year Number of Sales RSE Score
2005 366 113.70%
2006 237 68.30%
2007 304 84.40%
2008 202 81.80%
2009 152 56.30%
2010 150 45.90%
2011 204 51.60%
2012 173 32.00%
2013 246° No data’

(Paragraph 128 of Proposed Decision) (Footnotes added.)

f) Nissan’s RSE calculations from 2009 through 2011, even though based on the
overlarge “West Region”, provide information that may be considered in regard to
protestant’s sales performance in its PMA during those years. It appears that there were
sales opportunities in the Santa Cruz market which protestant failed to capture: it fell
significantly below the average opportunity sales figures: 56.3% in 2009, 45.9% in
2010 and 51.6% in 2011. (Paragraph 130 of Proposed Decision).

g) In sales effectiveness rankings of all Nissan dealers in the “West Region” in 2009,
Santa Cruz Nissan ranked 178/194; in 2010 it ranked 188/197; and in 2011 it ranked
188/195. The bar graphs’ reflect Santa Cruz Nissan’s performance in context and, for
the years 2009 to 2011, show Santa Cruz Nissan to be a poor sales performer.
(Paragraph 136 of the Proposed Decision). (Footnote added.)

h) As of August 2013, Nissan abandoned RSE in favor of the California Region (SSER)
standard. (Paragraph 116 of Proposed Decision)

i) Neither Lee Courtright nor James Courtright challenged Nissan’s observations over the
years that Santa Cruz’s sales performance was deficient, in fact, [they] agreed with the
assessment. (Paragraph 145 of the Proposed Decision) (Clarification in brackets added).

® Per Protestant’s reported sales figures.

4 Such data currently exist but did not at the time the Notice of Termination was issued (dated January 14, 2013,
Joint Exhibit 4) which is attached hereto as Exhibit B, or at the time of commencement of the merits hearing on
January 27, 2014.

> Bar charts (Exh. 200.C NNA04721-4723) referenced in proposed decision are attached hereto as Exhibit C.
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j) It is true that Santa Cruz Nissan is a below-average performer and that the deficiencies
are due to an insufficient level of resources to accomplish the task, no sense of urgency
to change the situation, and no one in charge capable of executing plans for
improvement. (Paragraph 189 of the Proposed Decision).

k) The failure to be open for service on Saturdays does not comply with one of the
provisions of the Dealer Agreement; however, this is not [to] a great extent. (Paragraph
200 of the Proposed Decision). (Clarification in brackets added).

I. ANALYSIS

A, The Nissan Dealer Agreement Governs The Conditions On Remand.

The Board has directed ALJ Hagle to make “recommended conditions for the Board to
impose consistent with Section 3067 and establish a time frame for Protestant to comply with
those conditions.” (Order at 1b). Under Veh. Code Section 3067, the Board . . . shall sustain,
conditionally sustain, overrule, or conditionally overrule the protest. Conditions imposed by the
board shall be for the purpose of assuring performance of binding contractual agreements
between franchisees and franchisors or otherwise serving the purposes of this article”
(emphasis added). Hence, while the California Legislature has given the Board authority to issue
a conditional order, Vehicle Code section 3067 also limits the Board’s power in such orders to
enforcing binding contractual provisions (or to serving the non-contractual purposes of Article 4
of Chapter 6 of the Vehicle Code, e.g., to serve the public). The Board is not authorized to re-
write the contractual terms between the parties. See, BMW of North America v. New Motor Veh.
Bd. (1984) 162 Cal. App. 3d 980, 994 (Board exceeds its jurisdiction if it purports to rewrite the
terms of the franchise agreement).

In particular, the issue of Protestant’s sales performance deficiencies is governed by the
terms of the parties’ Nissan Dealer Agreement. (Joint Exh. 1). Therefore, any conditional order
that the Board intends to issue must comply with the reasonable sales performance criteria as
Nissan may develop from time to time, as set forth in the Dealer Agreement. (Section 3.B of
Dealer Agreement). As a result, any proposed condition to be considered on remand must
comport with Nissan’s current sales performance standard for dealers, which is SSER (State

Sales Effectiveness in Represented markets), as recognized in the proposed decision at paragraph
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116 and any other recommended conditions must also support this existing contractual

requirement.

B. Any Conditional Order Requirements Imposed By The Board Must Be
Supported By Substantial Evidence.

Furthermore, any conditions imposed by the Board must be supported by substantial
evidence, as any decision will be subject to review by the Superior Court on a substantial
evidence standard. Code Civ. Proc. § 1094.5(c); Kawasaki Motors Corp. v. Superior Court
(2000) 85 Cal. App. 4th 200, 205; British Motor Car Distributors, Ltd. v. New Motor Vehicle
Board (1987) 194 Cal. App. 3d 81, 90.

A hearing on the merits was held on January 27 — 31, 2014; February 3-7, 2014; and
March 6 and 7, 2014. The record for this Protest leaves off with Protestant’s sales performance
against “RSE” (Regional Sales Effectiveness”) for calendar year 2012 (173 unit sales at 32%
RSE) and only raw sales of 246 units for calendar year 2013 (as reported by Protestant). There
has been no evidence of Protestant’s 2013 sales performance as it compares to Nissan’s current
sales performance standard of SSER.® The SSER standard is what every Nissan dealer in
California is contractually obligated to meet under Section 3 of the Dealer Agreement, as stated
in the proposed decision issued on July 3, 2014. (Paragraph 116 of Proposed Decision).

As a result, ALJ Hagle can neither assess (i) whether Protestant’s 2013 year-end raw
sales of 246 units is reasonable as compared with the business available to Protestant, nor (ii)
whether Protestant has met its contractual obligations under the Dealer Agreement.
Additionally, 2013 data is now stale; demand for new vehicles in general and Nissan vehicles in
particular have significantly increased in the state, the area and the district since that time.
Nissan should not, therefore, be precluded from showing current data (as of May, 2014) or the
most current data (as of June, 2014) in order to argue what sales conditions would be reasonably

placed on Protestant prospectively. However, it is clear that any performance standard to be met

® 1t is for this reason that Respondent urged ALJ Hagle to re-open the hearing in this case, so that the evidence could
be updated with a comparison of Protestant’s recent sales performance as compared to SSER. ALJ Hagle declined
to allow additional evidence to be submitted supplementing the record.
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by Protestant must be based on SSER.

C.

Nissan Provided Ample Evidentiary Support For Protestant’s Failure to
Meet Its Contractual Oblisations With Regard To Sales Performance.

The proposed decision also failed to include an uncontradicted and overwhelming

amount of relevant evidence in the record, as demonstrated by the citations to the record below:

a)

b)

d)

g)

Santa Cruz Nissan was not even close to sales effective under any applicable standard:
District, California, West Region, or U.s’ (Exh. 200.B NNA04700 - 4701)

In sales effectiveness rankings of all Nissan dealers in California, Santa Cruz Nissan
ranked 95/99 in 2009; 97/99 in 2010; 96/98 in 2011; and, 98/99 in 2012. (Exh. 200.C
NNA04725, NNA04727-4729).°

The 2012 changes in Santa Cruz’s Primary Market Area (“PMA”) resulted from Nissan
conducting a comprehensive review of all Nissan Dealer PMAs on a national basis.
The national PMA audit was conducted after the 2010 US census, and assignment of
census tracts were based on criteria such as: air distance, drive distance, natural
boundaries, buyer shopping patterns, and other objective factors. Detailed maps and
census tract data were provided to Protestant.” (Joint Exh. 1 NNA00082)

The 2012 PMA change made an immaterial change in Protestant’s RSE. In 2012, the
RSE score of 32.0% would have been 40.1%, or only approximately 8 basis points
higher, but still significantly below the average of 100%.'° (Exh. 200.E NNA04743)

Santa Cruz Nissan is the closest and most convenient dealer to the census tracts
representing Watsonville based on drive distance and time."" (Exh. 200.E. NNA04738 —
4739)

The census tracts representing Watsonville are almost evenly split between Santa Cruz
Nissan and Gilroy Nissan in Gilroy, CA (and not My Nissan in Salinas, CA) if assigned
to the nearest dealer based on air distance.'” (Exh. 200.E. NNA04737)

The reason that Jim Courtright believed that the PMA was incorrectly drawn is because
the census tracts in Watsonville were in the southern part of Santa Cruz County, which,
according to Mr. Courtright, has a population which is "educationally, economically,
ethnically and geographically different” from the northern part of the County. (RT VII,
27:21 - 28:2)

" Chart (Ex
California,

h. 200.B NNA04700 - 4701) showing Santa Cruz retail sales penetration compared to District,
West Region and US is attached hereto as Exhibit D.

® Bar charts (Exh. 200.C NNA04725, NNA04727-4729) are attached hereto as Exhibit E.
® Documents (Joint Exh. 1 NNA00082-86) are attached hereto as Exhibit F.
"% Bar chart (Exh. 200.E NNA04743) showing Santa Cruz RSE using prior PMA definition is attached hereto as

Exhibit G.

" Charts (Exh. 200.E. NNA04738 — 4739) are attached hereto as Exhibit H.
"2 Chart (Exh. 200.E NNA04737) is attached hereto as Exhibit 1.
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h) The City of Watsonville, which, as of the last Census, is included in Protestant’s
Primary Market Area, has an 81% Hispanic population, in which 74% speak a language
other than English at home, according to U.S. Census Bureau figures, of which a
Request for Administrative Notice was granted;

i) After the Notice of Default was issued, Santa Cruz Nissan failed to amend the
dealership’s annual sales objective, which had been written on a white board just two
months before. (RT XII, 111:21 - 112:2)

j) Santa Cruz Nissan failed to make or submit a written plan of sales improvement for the
dealership to any Nissan representative despite it being requested by Ms. Novoa
(Nissan’s Dealer Sales Operations Manager). (RT XII, 24:25 — 25:6).

k) Santa Cruz Nissan failed to set a separate sales objective set for Nissan, despite the
gravity of the situation. (RT XI, 116:4 — 117:14)

1) Santa Cruz Nissan failed to set a separate sales goal set for any individual salesperson
to sell Nissan vehicles, so that a salesperson could theoretically meet their sales goals
by selling any of the other 3 line-makes at the dealership, and not sell a single Nissan
vehicle. (RT X1, 116:4 —117:14)

m) Santa Cruz Nissan failed to have a method of tracking the “ups” for Nissan (or for any
other brand) at the dealership, in order to determine whether the increased advertising
expenditure was effective in generating customer traffic at the dealership. (RT XII,
126:23 — 129:2).

n) In 2005, when Protestant last achieved sales performance above 100% RSE, it was
from the current location of the dealership with the current owners and managers. (RT
I, 157: 20 — 158: 4).

o) Starting with the April 27, 2007 letter and through June, 5 2012, Nissan sent Protestant
8 poor sales performance letters that identified that Dealer’s sales performance was less

than average as compared to all other Nissan dealers in Protestant’s Sales Region.
(Resp Exh. 206).

p) Based on the years of continued monitoring Protestant’s sales performance as compared
with all other Nissan dealers in Protestant’s Sales Region, using a standard of Regional
Sales Effectiveness, Nissan determined that Protestant’s sales performance deficiencies
were prolonged, severe and chronic. (RT I, 110: 2-7; 113: 5-12; 119: 7-13).

q) Ms. Novoa (Nissan’s Dealer Operations Manager) backed out the Prius numbers out of
the RSE calculations to show Jim Courtright that Protestant was still deficient and Prius
was not skewing the numbers. (Resp. Exh. 209 at bates stamp NNA01015.)

r) Many markets in addition to Santa Cruz have an out-commute pattern: Selma, San
Rafae], Dublin, Redwood City, Petaluma. A heavy out-commute pattern is not a reason
for poor service retention. (RTVII, 122:13 - 123:25).
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s) The Honda and Toyota dealers in the Santa Cruz market have the same out-commute
problem that Protestant faces. Those dealers would have the same issues as Protestant
in selling vehicles to customers that work in the San Jose area. (RT XI, 86:3 — 87:10).
Yet those competitive dealers substantially outperform Santa Cruz Nissan. (RT I, 81:
11-82:10).

t) During her tenure as Nissan’s Dealer Operations Manager, Ms. Novoa knew that the
Nissan dealers in Salinas, San Jose, West San Jose, Dublin and Freemont all had
Spanish speaking sales staff. (RT II, 305: 15-25 - 306:1)

u) Ms. Novoa remembers recommending that Protestant should have at least one fluent
speaking Hispanic bilingual sales consultant on the floor and/or on the internet to
accommodate those customers that did not speak English. During conversations with
Protestant, she recalls that the Courtrights mentioned they did not have any Spanish
speaking staff members. (RT II, 304: 22-25 — 305: 1-4,317: 12-25 - 318: 1-11).

v) Jim Courtright refused to accept additional allocations of vehicles because of color or
trim level despite having a deficiency of the model in inventory. (RT II, 277:11 —
278:13)

w) Santa Cruz Nissan failed to hire any Hispanic salespersons until shortly before the
merits hearing (and failed to employ any salesperson who speaks Spanish for at least 6
years prior to that). (RT XI, 72:5 — 23).

x) Section 3.F of the Dealer Agreement requires Protestant to maintain a sales
organization that includes a sufficient number of qualified and trained sales managers
and sales people to enable Dealer to effectively fulfill its sales performance
responsibilities. (Joint Exh 1.NNAOS626).13

y) In the year 2012, including sales people and one sales manager, Protestant had a total of
7 people who could sell vehicles, fewer than it had in 2008. (RT XI, 68:23 — 69:14).

z) Santa Cruz Nissan failed to change the dynamic (either by changing the advertising or
the salespeople) when the dealership was not getting sufficient customer traffic at the
sales closing ratio being achieved in order to meet the sales objectives set by Protestant
for the dealership. (RT X1, 116:4 —117:14).

D. Using Any Sales Measurement (such as Raw Sales Figures) As Opposed to
100% SSER to Impose Conditions Requires the Record to be Reopened to
Allow Evidence of Protestant’s Current Performance against SSER for
California.

Despite producing an initial report, a rebuttal report and even a surrebuttal report in this

matter, Protestant’s expert, Ted Stockton, ultimately admitted he could not calculate a reliable

'3 Section 3.F of the Dealer Agreement is attached hereto as Exhibit J.
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estimate of the business available to SCN in the Santa Cruz PMA. (RT IX, 252: 4-9). In terms of
setting conditions for sales performance, the only evidence in the record of expected sales
performance methodology was provided by Respondent and Respondent’s expert, Mr. John
Frith.

In order to arrive at an expected performance in the market, Mr. Frith’s methodology
makes segment—adjusted calculations for product popularity in the market. If the segment
adjustments were not made, a manufacturer could erroneously come to the conclusion that a
dealer was underperforming (or performing above average) when in fact because of the product
mix that the consumers prefer in that particular market, the dealer is actually performing at
expectations. (RT III, 228:17 — 229:9). So, using the West Region market share or RSE by
segment as applied to the Santa Cruz PMA competitive group registrations (adjusted for product
popularity), it would be expected that 540 new Nissans would have been registered in the Santa
Cruz PMA for calendar year 2012. Based on Santa Cruz Nissan’s total retail sales (whether sold
within or outside the PMA) of 173 for this same period, Protestant had achieved only 32% of the
opportunity available to it in the PMA. This shortfall was not made up by other Nissan dealers
outside the PMA. (RT II1, 248:12- 252:1)

John Gardner notified Protestant in his contact at SCN on September 26, 2013 that
Nissan made a change in the market penetration metrics from RSE to SSER. (Exh. 212 at
NNA00562). Evidence was presented at the merits hearing in this Protest that 2012 Nissan car
and truck retail sales penetration in California Markets was 9.03% and Protestant’s 2012 Retail
Sales Penetration was 2.88%. (Exh. 200.B, NNA04701). New evidence would show that as of
May, 2014 Nissan’s 12-month rolling retail sales penetration in California Markets was 11.15%
and Protestant’s was 3.85%. (Exhibit K attached hereto). The gap, therefore, is actually
increasing between Protestant’s retail sales penetration and that of SSER for California

(approximately 6 basis points difference in 2012 versus approximately 7 basis points as of May,

2014).
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As a result, conditions imposed by the Board in order to assure Protestant prospective
compliance with the Dealer Agreement will need to reflect both Protestant’s and Nissan’s current
sales performance (in California’s represented markets - SSER). Setting a sales condition based
on 2013 sales or 2012 sales penetration cannot account for the current rate of sales increase for
Nissan vehicles. For example, setting a condition that Protestant sell 500 vehicles annually
would represent a shortfall of approximately 265 vehicles using current sales performance data
for all dealers in California (12-month rolling expected for Santa Cruz is 765 vehicles as of May,
2014 and slightly higher using the most current data as of June, 2014). The record should be
reopened, therefore, for the purposes of supporting any condition that sets any sales performance
objectives other than achieving average sales penetration performance against the current SSER
standard (or 100% SSER).

Even if the record is not reopened, however, the Board should impose 100% of SSER as
a standard to be met by Protestant, as based on the current state of the record, SSER was found to
be the current standard used by Nissan to measure dealer performance (Paragraph 116 of
Proposed Decision), and as future sales both of Protestant and of competing dealers will
necessarily not be known until such time as they occur or don’t occur. Therefore, the proposed
decision and the Board’s ultimate decision should still set a condition that Protestant achieve

100% of SSER on a timetable. See table set forth in Proposed Conditions section below:

E. Prior Board Decisions Regarding Termination have Set Conditions that
Directly Relate to Remedying the Gravamen of Respondent’s Contentions.

There are seven final decisions from past termination protests that may provide helpful
guidance on how the Board sets conditions for Protestant to meet.'* In every instance, the
conditions were directly related to remedying the gravamen of Respondent’s contentions under
the terms of the dealer agreement:

a) University Ford Chrysler Plymouth v. Chrysler (PR-448-83) conditionally sustained

the protest provided Protestant: (i) relocated to a suitable existing or new facilities

" These decisions are not cited herein as precedent, but rather only to provide guidance.

11
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b)

d)

6050021341

within 2 years and (ii) in the interim modified the existing facility. Respondent
contended that Protestant relocated and “dualled” franchise without its prior
authorization.

Brian Chuchusa’s Jeep, dba Brian Chuchusa’s Four Wheel Drive Center v. American
Motor Sales Corporation (PR-871-87, P-146-87) conditionally sustained the protest
provided Protestant performed its contractual warranty obligations to all customers,
including customers that did not purchase their vehicle from Protestant. Respondent
contended that Protestant repeatedly refused to provide warranty repair service to
owners of AMC vehicles because the owners did not purchase their AMC vehicle from
Protestant.

Tara Motors dba Toyota of El Cajon v. Toyota Motors Distributors, Inc.; (PR-976-88)
overruled the protest and conditionally sustained the termination provided Protestant:
(i) within 90 days appointed a new General Manager approved by Toyota, (ii) within 1
year, sold a 10% interest to a buyer approved by Toyota, and (iii) within 3 years, the
buyer owned at least 51% of dealership. Respondent contended that Protestant had
unilaterally changed General Managers without the prior approval of Toyota resulting
in a management dispute adversely affecting dealership operations.

West Covina Motors dba Clippinger Chevrolet v. General Motors (PR-2213-10)
conditionally sustained the protest provided Protestant: (i) within 80 days establish
flooring or submit a buy/sell, or (ii) on the 81st day Protestant terminated. Respondent
contended that Protestant failed to comply with a stipulated settlement agreement to
obtain flooring in 90 days or submit a buy/sell.

Laidlow’s Harley Davidson Sales, Inc. dba Laidlow’s Harley Davidson v. Harley
Davidson Motor Company (PR-2299-11) conditionally sustained the protest provided
Protestant complied with Harley Davidson’s Non-Retail Sales Policy for 3 years.
Respondent contended that Protestant failed to comply with its Non-Retail Sales

Policy.
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f) Riverside Motorcycle, Inc. dba Skip Fordyce Harley Davidson v. Harley Davidson
Motor Company (PR-2310-11) conditionally sustained the protest provided Protestant
reimbursed Harley Davidson for audit and legal expenses resulting from audit finding
Protestant violated the Non-Retail Sales Policy. Respondent contended that Protestant
per its audit failed to comply with its Non-Retail Sales Policy.

g) Burbank Kawasaki, Inc. v. Kawasaki Motors Corp., USA (PR-2328-12, PR-2333-12)
conditionally sustained the protest provided Protestant: (i) within 45 days establish
flooring in the amount of $885,219 (failure to do so resulted in termination); (i1) stock
an inventory of 75 motorcycles during peak times (Board reserved the right to
determine if a failure would result in termination); and, (iii) use its best efforts to sell
150 motorcycles annually (Board reserved the right to determine if a failure would
result in termination). Respondent contended that Protestant failed to maintain
adequate flooring to run its business, and failed to stock or sell adequate amounts of

Kawasaki products.

1IV. PROPOSED CONDITIONS.

Allowing Protestant to operate under conditions which do not directly hold Protestant
accountable for measurable sales improvement, compared to the business available(Vehicle
Code section 3061(a)) and within a specified period of time, will result in business as usual and a
continued failure of Protestant to serve the public (Vehicle Code section 3061(d)). The Board
remanded the protest so that the ALJ recommend conditions for the Board’s approval in order to
assure Protestant complies with its contractual responsibilities to promote and sell Nissan
vehicles, in addition to serving the public interest. Protestant’s 2012 sales performance was the
worst in the state of California (except for a recently appointed dealer) and this fact remains

unchanged to this date."

Protestant must not only fundamentally change its poor business
practices, but also must improve Nissan sales to at least average dealer performance in

California. Based on the gravamen of Respondent’s contentions (i.e., that Protestant has severely

'® May 2014 SSER attached as Exhibit K.
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breached

its sales performance obligations under the Dealer Agreement for many years),

Respondent seeks conditions that will result in Protestant achieving sales performance objectives

on the basis of such reasonable criteria as Nissan develops from time to time, as required by the

Dealer Agreement. At this time, the sales criteria for all Nissan dealers are SSER and is defined

below. (Exh. 212 at NNA00562). Respondent proposes the following conditions:

1.

6050021341

The sales performance standard will be the same as set for all Nissan dealers, i.e.,
SSER. SSER is calculated by dividing a dealer’s nationwide Nissan sales by the
dealer’s “expected” Nissan sales. A dealer’s expected sales are calculated by dividing
the total of all Nissan dealer sales in the state (here California) by the total competitive
registrations in represented PMAs in the state each month for each segment in which
Nissan offers a product. That calculation creates a sales penetration standard for each
segment for each month. The dealer’s expected sales for a given month and in a given
segment is calculated by multiplying the sales penetration standard by the segment
competitive registrations in the dealer’s PMA. Adding the expected sales for each
segment provides a dealer’s total expected sales for the month. Adding the monthly
calculations together provides the dealer’s expected sales for the applicable period (i.e.
rolling 3 month, rolling 12 month or calendar year to date). A dealer’s SSER for each
applicable period is expressed as a percentage of the dealer’s Nissan sales made
anywhere in the U.S., compared to the dealer’s “expected” sales, with a 100% SSER
reflecting a dealer achieving its expected sales.

Protestant must achieve average sales performance of Nissan dealers in i.e., 100%
segment-adjusted SSER, within two years, with milestones on a timetable as set forth
below. SSER is a uniformly applied standard and one that takes into consideration
local product popularity preferences, shopping habits, geographic and demographic
conditions in the State of California. (Section 3.B of Dealer Agreement).

In order that Protestant show progress toward achievement of 100% SSER within 2
years, Protestant must achieve performance milestones in “stair steps” of 3 months at a
time. Protestant will, therefore, be required to meet or exceed the following SSER
scores by no later than the end of the subject month/year. Commencing with September
30, 2015, should Santa Cruz Nissan not meet or exceed each of the four (4) 12-month
rolling State Sales Effectiveness in Represented markets (“SSER”) scores set forth in
the 1% chart below (as measured with the most current data then available by the
timeframes indicated, then upon written notice by Nissan to Santa Cruz Nissan, it will
trigger a cure period of three (3) months during which Santa Cruz Nissan must either (i)
meet or exceed the next incremental 12-month rolling SSER score set forth in the chart
or (ii) timely produce a complete buy/sell application package involving all of its stock
or assets to an independent third party acceptable to Nissan, as set forth herein, by no
later than close of business on the last day of the cure period, or Protestant’s Dealer
Agreement shall be deemed automatically terminated. Below is the chart showing the
12-month rolling SSER scores and the time-frame to achieve the scores for the period
commencing with September 30, 2014:

14



Month/Year SSER Score
12/31/2014 45%
03/31/2015 55%
06/30/2015 65%
09/30/2015 80%

4. Commencing with September 30, 2015, should Protestant not meet or exceed each of
the four (4) 12-month rolling SSER scores for the timeframes set forth in the 2" chart
below, then it will trigger a sale period of no more than 90 days during which
Protestant must timely produce a complete buy/sell application package involving the
sale of all of its stock or assets to an independent third party acceptable to Respondent
by close of business on the last day of the sale period or Protestant’s Dealer Agreement
shall be deemed automatically terminated. For avoidance of doubt, there is no cure
period for failure to achieve the required SSER score during the second twelve (12)
month period commencing after 9/30/2015, there is only a period providing an
opportunity to sell. Should Protestant fail to sell, then Protestant’s Dealer Agreement
will be deemed automatically terminated. Below is the chart showing the 12-month
rolling SSER scores and the timeframes to achieve the scores for the period
commencing after September 30, 2015 and lasting until September 30, 2016:

Month/Year SSER Score
After 09/30/2015 80%
12/31/2015 80%
03/31/2016 80%
06/30/2016 80%
09/30/2016 100%

5. If the 100% of SSER condition is met in a timely manner, it must be maintained by
Protestant annually for a period of two consecutive calendar years. (Section 3.B of
Dealer Agreement).

6. Protestant must undertake the necessary sales and marketing promotion activities to
achieve these objectives. (See Section 3.A. of Exhibit A). In order to do so, Protestant

15
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10.

must spend at least (on a per unit sold basis) for advertising (dedicated to only the
Nissan brand vehicles) an amount equal to the 2013 NADA average'® per unit
advertising expense for all dealerships (or $616 per unit sold). Protestant must achieve
this spending level each month for the period of time starting now through September,
2015. Nissan will require that it be able to verify this advertising amount, using the
appropriate advertising line that appears on the monthly financial statements submitted
to Nissan. Protestant must also provide the supporting invoices, tear sheets or any other
reasonable documentation necessary and required by Nissan to prove that the subject
advertising was dedicated to promoting only the Nissan brand of vehicles.

Protestant must at all times employ a sufficient number of qualified and trained sales
persons to achieve this objective. (See Exhibit J, Section 3.F of Dealer Agreement).

Protestant must recognize and serve all current and potential Nissan customers in its
PMA as being part of its assigned territory, regardless of their educational, economic,
ethnic or geographic status, and take all necessary steps to serve those customers,
including employing adequate numbers of sales staff that speak the predominant
languages spoken by the public in its PMA (including Spanish), and adequately
advertise and market in the predominant languages spoken in all parts of its PMA. (See
Section 3.A of Exhibit A).

Protestant must conduct its dealership operations during hours which are reasonable
and convenient for customers during such days and hours as competitive dealers are
customarily and lawfully open in Protestant’s primary market area, including opening
for service on Saturdays. (See Section 6 of Exhibit A).

The failure by Protestant to meet any one of above conditions, including the failure to
meet any 3-month “stair step” sales objective provided above, except as otherwise
expressly provided, will result in the immediate termination of Protestant’s Nissan
franchise.

These conditions will ensure that Protestant meets its obligations to promote and sell

Nissan products, and to serve the public in its Primary Market Area.

Dated: A

BAKER & HOSTRTLER LLP
ugust 25, 2014 _,

U

V4
Magu‘rlce Sarichez
Lisa M. Gibson

Attorneys for Respondent
NISSAN NORTH AMERICA, INC.

'® NADA Data, page 18 attached hereto as Exhibit L.

605002134.1
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TL:EE BEATLER AGREEMIENT

The “Standard Provisions” of the “Nissan D ealer Sales and Service Agreement” provids,
in periinent part, the following:

Section 1. Weumﬁmns

G. “Competitive Vehicles” shall mean those new vehicles which are considered by
Seller [Nissan] to be directly competitive with Nissan Vehicles.

N. “Primary Market Area” shall mean the geo graphic area which is designated from
time to time as the area of Dealei’s sales and service responsibility for Nissan
Products,..Seller reserves the right, in its reasonable discretion, to issue nEW, supe erseding
“Notices of Primary Market Area” to Dealer from time fo time.

Q. “Executive Manages™ shall mean the pexson named as Exccutive Manager in ... this
Agreement upon whose personal qualifications, expertise, reputation, integrity,
experience, ability and representations that be or she shall devote his or her primary
efforts to and have full managerial anthority and responsﬂnhty for the day-to-day
menagement and performance of Dealer, Seller has relied in entering info this
Agreement. '

\ g
Section 3. Vehicle Sales Respdnsibﬁiﬁes of Dealer
A, General Obligations of Deales,

Dealer shall actively and ef ecuvely promote through its own advértising and sales

S

promotion activities the sale at retail ... of Nissan Vehicles to customers located within Dealer’s

Primary Market Area. Dealer’s Primary Market Avea is a geographic area which Seller uses as .

a toal to evaluate Dealer’s performance of its sales obligations. .. Seller may, in its reasonable
" discretion, change Dealer’s Primary Market Area from tims to time.

B. Sales of Nissan Cars and Nissan Trucks.

Dealer’s performance of ifs sales responsibility for Nissan Cars and Nissan Trucks will
be evaluated by Seller on the basis of such Les.sonable criteria as Seller may develap from time
to time, including for example:

1.. Achievement of reasonable sales objectives which may be established from time to
time by Seller for Dealer as sxandards of performance;




i

[N

-Dealer’s sales of Nissan Cars and Nissan. Trucks in Dealer’s Primary Market Avea
and/or metropolitan avea in which Dealer is located, as applicable, or Dealer’s sales as
a percentage of: '

- (i) regisirations of Nissan Cars aﬂd Nissan Trucks;

(i1) registrations of Competitive Vehicles;

3. A comparison of Dealer’s sales and/or registrations to sales and/or registrations of ali
ather Authorized Nissan Dealers combined in Seller’s Sales Region and District in
which Dealer is located. . .; and .

4. A comparison of sales and/or registrations achieved by Dealer to the sales or
registrations of Dealer’s competitors,

D. Additional Factors for Consideration

Where appropriate in evaluating Dealer’s sales performance, Seller will take into account
such reasonable criteria as Seller may determine from time to time, including, for example, the -
following: the Dealership Location; the genéral shopping habits of the public in such market
avea; the availability of Nissan vehicles to Dealer ...; any special local marketing condiiions that
would affect Dealer’s sales performance differently from the sales performance of other '
Authorized Nissan Dealers; the recent and long term trends in Dealer’s sales performance; the
manmner in which Dealer has conducted its sales operations (including advertising, sales
promotion, and {reatment of customers); and the other faciors, if fany, dvrecﬂy affecting Deales’s
sales opportunities and performance.

P

H. Evaluation of Dealer’s Sales Performance

Seller will periodically evaluats Dealer’s peuormarzce of its [sales]
responsibilities... Dealer shall have the opportunity to comment, in writing, on such evaluaﬁons
Dealer shall promptly telee such action as may be required to correct any deficiencies in Dealex’s
perrolmance of its [sales] responsibiliiies, ..

Section 6. Qther Se}_-exr and Dealer Responsibilities

. Hours of Operations.

Dealer recognizes that the service and maintenance needs of the owners of Nigsan
Products and Dealer’s own responsibilities to actively and effectively promote the sale of Nissan
Producis can be met only if Dealer keeps fts Dealership Facilities open and conducts all of its
Dealership Operations ... during hours which are reasonable and convenient for Dzaler’s




]

i

sustomers: Accordingly, Dealer shall maintain its Dealership Facilities open for business and.
shall conduct all Dealership Operations required under this Agreement during such days and
hours as automobile dealers’ sales and service facilifies are customarily and Iawfully open in-
Dealer’s Primary Market Avea... '

Section 12. Termination

B. Termination by Seller for Non-Performance by Dealer.

1. If, based upon the cvaluations thereof made by Beller, Dealer shall fail to
substantially fulfill its responsibilities with respect to:

a. Sales ofnew Nissan Vehicles and the other responsibilities of Diealer set forth in
Section 3 of this Agreement;

!

Seller shall notify Dealer of such failure and will review with Dealer the natiure and
extent of such failure and the reasons which, in Seller’s or Dealer’s opinien, account for such
taifure,

Thereafter, Seller will provide Dealer with'a reasonable opportunity to comect the failure.
If Dealer fails to make substantial progress towards remedying such failure before the expiraiion
of such period, Seller may terminate this Agreement by giving Dealer notice of termination...
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HISSAN NORTH AMERICA, NC,

West Region
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January 14, 2013

Mr. Ernest L. Courtright
Principa! Cwner

Santa Cruz Nissan
1636 Spauel Avenue
Santa Cruz, CA 85062

Ra: Heotice of Termination Pursuant to the Niscan Dealer Sales and Servlee
Agreement and Fursuant to Seciion 3060¢x)1{ 21{A} of the California Yehide

Code

Dear M. Courtrighk:

NOTICE TO DEALER: You have the rdght to fle a protest with the
NEW MOTOR YEHICLE BCARD in Szeramento pnd have = hearing in
which you may protest the terminatfon of yvour franchise vhder
provisiens of the Califernia Vehicle Code. You must file your protest
with the board within 30 calendar days sfter receiving this notice or
within 30 days after the end of any appeal procedure provided by
the franchisor or vour protest right will be walved.

Effective February 2, 1983, the Nissan Motor Corparation in U.S.A., now known as
Nissan North Americs, Ine. ("Nissan” or “Seller”} and Sante Cruz Nissan {"Dealer"), entered
into & Nissan Dealer Szles and Service Agreament (the “Agreement”) establishing Dealer as
an guthorized dealer of Nissan Producis. Dealer agreed under the terms and conditicns of
the Agreement, to assume ceitsin obligations and responsibilities as 2 Nissan Dealer, in
exchange for the dghts granted to it under the Agreement. Nisszan has determined that
Dealer has faifed to comply with its obligations under the Agreament,

Oa March 19, 2012, Nissan sent a letter to provide Dealer with formal writken Notice
of Default pursuant to section i2.B of the Agreement. The Notice of Default outlined the
szverity of Dealer’s substantizl and matedzf breaches of the Agresment and gave the
Dealar at oppertunity to improve and cure thesa brezches of the Agreement. To allow
Dealer additional time to reet its contractual obligaions and cure the materizl breaches of
the Agreement, Nissen extended the Bme frame to cure the outlined dafults by letter dated
Oetober 5, 2012 {this extensier and the Notice of Default Wil be collectively refarred to as
the "NOD"). Since the issuance of the NOD, Dealer has not teken necessary acton to cura
the substantizl and material breaches that led to the NOD, no substential and sustained

1of5
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M. Bmest L Cowrteight, Pandpat Qwner
Santa Cruz Nissen
Jenuary 12, 2013

progress towards improvernent or compliance with Dsafer's obligations under the
hgreement has been made, and the severity of these defaults continlies.

Notwithstanding the additional time provided, as of the date of this lstter; Dealer has
falled ta cdre the defaults cutiined in the NOD &5 extended. Accordingly, Missan Herebir
gives netica of &s intent to termifnate Beafer's Agreement purstant to Sectlon 32,8
af the Standard Provisiens of the Agreswent and Sexifon Z06C{aIIHAY of the
Califernia Vehicle Code; effestive sixty (607 days from recelpt of this retice.

As outlined tn the NOD, tha faciors listed below, separately or jointly, constitute good
cause for this Notce of Termination,

e &

Ernsatisfeciorny Sales Pencltration Performance

Section 3 of the Standard Provisions of the Agreement provides the sales
respensibilities of the Dealer, as follows:

“Sectlon 3, Vehicle Ssles Responsibifitics of Bealer
A Generaf Gbfigations of Desfer,

Dealer shall actively and effectively promote through jts own
advertising aad sales promotion acilvities e sale a% revail (and if Dealer
elects, the leasing and renfal} of Nissan Vehicles to customers focated within
Dealer’s Primary Market Arez. Desler’s Pimary Mariet Area is 2 geographic
area which Seller uses as s foof to evaluate Dealer’s parformance of its sales
abiigations hereunder. . ..

& Sales of Nissan Cars and Nissarr Trucks.

Dealer’s perfarmance of [ts salas responsibificy for Nissan Cars and
Nissan Trucks will be evaluated by Sefler on the hasis of such reasonabie
criteria as Seller may develop frem time o tirne, incdluding for example:

i. Achizvement of reasonable sales vbjeciives which may be
estabifshed from fime to fime by Seller for Dealer as standards for
performance;

2. Bealer's sales of Nissan Cars and Nissan Trucks in Dealer’s
Primary Market Area and/or the metropofiian area in which Dealer fs located,
25 applicable, or Dealer’s sales as a percentage of:

(i} registration: of Nisssn Cars and Nissan Trucks)

£if) regisiretion of Compeliifva vehidles;

{iii}  registration of Industry Cars;

(iv)  registrstion of vehitles in the Compekiive Truck

Segment;
3, A comparison of Dealer’s sales and/or registrations to seles

and/or registrations of alf octher Authcrized Nissan Dealers combined irs
Seller’s Seles Reglon end District jn which Dezter s focated, . .7
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Fir. Emest L Courlright, Principat Gwner . -
Sants Cruz Nissan
January 34, 2013

The NOD summarlzed Deslers sales penetration padformance in both e
competiive v and competitive fruck segments with a2 comparison of the average
reglenal sales penclration in the tofal competitive vehlde seaments and demonstiated
Dealers failure to comply with these performance obligations. The fSllowing pravides an
update of Dealer’s sales peretration performance since the Issuarncs of the NOD,

Eetail Seles Pencti=tidn: Sahitn Crus 6

Combietitive Safes Penctration zc p Percentans

Sahfa Cruz Nissan - Santa Cruzg, ©4 Ced-12

R-i2 CY¥2041 | LY 2040 | €¥ 3400 | ©F 2008
Dealer Sales Penefration 340% | 5.41% 475% F 530% 5.28%
Regional Sales Penefration 887% } 1002% | 938% | B88% | 7.45%
Segment Adjusfed RSE | 37.3% 516% | 45.8% 56.3% 81.8%
Dealer Vehicle Seles - | g4 204 7| 180 ] i52 § oop
Frojesied Sales at 100% BESE 520G 395 327 270 247
et Unit GalnfiLoss) {326} {152} {17z} 1. {118} {45}
Reglonal Ranking 181196 § 187194 | 1817136 | s75M1e4 | 1o6fiaa
State Ranking a8/29 95/97 25/38 S3/88 20/102

The above data demonstrates Dealer’s profonged failura o adequataly represent
Missan in the Sanfa Cruz market or to fulfill s responsibilites regarding sales of Missan
vehicles under Section 3 of the Agreement. As described i mote detall in the NOD,
Nissan has been counseling Dealer regarding dedining sales penetration performance for
many years. Desler’s sales penetration for &t least the past six (6) full calendar yeasrs,
has not met 100% regional sales sffectivensss. Dealer now ranks 1931 of 195 it the
West Reglon and 98 of 99 deslars in the Stete of California, Dealer’s sales penefration
performance has continued ko dacline since the issuance of the NOD.

Sinea the issuance of the NOD, Nissan continuad to meet wikth Dealer to discuss
the deitcient sales penetration performance. During many of these contacts, tha Bealer
Operations Manager {"DOMY), Area General Manager ("AGM™), andfar Reglonal Vice
President ("RVP"} discussed with Dealer the inadequate safes penetration PErORmanca.
Additionally, Nissan has also communicated in writing with Dealer r'egardiqg Nissan's
serious concerns with Dealer's poor sales penetration and operational defidencies.
Notwithstanding the tommunications regarding the need for impreved performance,
Pealer's performance has net improved, and as of the date of this notice remains
alarmingly below regional average. As an alternative response to the NOD deficiencles,
Dealer submitted a Buyer Assist Lelter dated September 18, 2012, indicating Dealers
willingness to divest of the Nissan deafership assets. However, te date, Nissan has vei
fo receive any propesed asset purchase agreement.

For the reasons stated in fhe NOB, and withsph
B ez of the Agreemant which sazy exist or cec
Desler has breached the Agraament (v 2 manner thal we
b the terms
fo ferminate De
Frovisions of
witfs Velhicle Co
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by, Ernest L. Courtright, Frincpst Ownrer
Sanis Cruz Nissan
January 14, 2083

As of the effective date of termination, you must refrain from the further disteibution
and sale of new Nissan Producks, remove from: vour place of business and discontinue tise of
all signs, rademarks of trade nameés of Kissén vsed by you In conrection with the sale znd
distribution bf Nissan Producks, refrain from suy further adverlsing or publiciey referring o
Nissan Products, Nissan Motor Co., Lid,, or Missan Novth Amerlaa, Inc., returm to Nissen all
advertising materlals provided by Nissan to vou free of charge and otherwise comply fully
with all of the provisions of the Nissan Dealer Sales and Sewvlee Agreement regarding a
deafer's duties upon termination.

Terrnination of the Nissan Dealer Sales and Servics Agreement terminates any rights
provided to Dealer under the Agreement to use Nissan rademarks and/or trade dress,
inciuding, witheut Hmitation, Dealer"s Nissan signage. Pursuent to Sectlon 15,1 of Dealer's
NREDRE Slgn Program — Lease and Maintepance Agresment (“Slgn Lease™), rerpination of
Nissan's Sales and Service Agresment shall constitute a default under the Sign Lease. fis
such, Nissan Moter Acceptance Corparation’ ("NMACT shal be eatfiled to pursue its rlghts
set forth within Sectfon 15.2 of the Sign Lease, icluding, without lmitation, the tight to
terminate tha Sign Lease {on behalf of NMAC, this document consHiutes written notice of
terminsiion of the Sign Lease), the right fo recover past and future Rents owed by Dealer
uvnder the Sign tesse, and the right to recover Rents aad other amounts owed girectly from
Dealer’s NNA Non-Vehicle Account. Further, pursuant to Sections 6.1, 15.2 and 35.5 of the
Sign Lease, Nissan, NMAC and/or their designated Supplier shall hava the rght (with or
without notice to Dezler} to enter Dealer’s premises and disassernble, pack and crata [zt
Dealers cost and expense} all signs subject to the Sign Leases and remove sald sions from
Dealer’s possession andfor premises. The Sign Lease shall govemn the terms and condidons
under which Dealer’s fissan signage shall be rermoved from Dealer’s Dealership Faclfifes.

Termination of the Nissan Deafer Sales and Service Agreement alsa terminates any
Dealer Equipment Lease and/or Seftware License between Dealer and Nissan. You will he
advised in writing of your ebligations under that license and the procedures for retu ming the
software and/or equipment to Missan.

Within thirty (30} days frem the effective date of termination, you should deliver to
Missan's West regionat offica a defailed inventory listing any items referred te in Sectians
12.B.2 and 12.B.3 of the Standard Provisions, and reguesting that Missam G any
repurchase obligations that it may have thereunder or under any applicable state law and of
witich you wish to teke advantage.

Nissan does not waive any additional breaches of the Agreement that may exist novwr
oi in the future, or to IS right t issue & Notice of Fermination or Notice of Default as to

suich breach or breaches &t & later Hime.

IF any dlarification or assistance is required regarding the foregoing, please contact
the ¥est Region - North Reglonal Vice President, Fric Rodgers.

Sof S
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Hr. Emmest L, Courtrisht, Prindips) Sener
Sants Cruz Nlssan -
Jenuary 14, 2033

Sincerely,

s { }/C/é/f%e peloll 4 Gt odiers

Albert Castignatt ) {/Fric Rodgers
Vice President Regionai Vice-President
Generzl Manager, flissan Division West Region - Morth

ce: California New Motor Vehicle Board
1507 21 Street, Suite 330
Sacramento, CA 25814

Sof s
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evailahiliy of Nissan Yehicles fo Dealer and o
other Authorized Nissan Deslers; any special focal
maiketing conditions that would affect Dealer’s
sales performancs differently frorn the sales per
formance of other Authorized Nissan Dealers; the
recent and long ferm frends in Dealer's sales per-
formance; the mannst in which Desler has con-
ducted iie safes operations {including advertising,
seles promotion, and freatment of customersy; and
the other factors, if any, directly affecting Dealer’'s
sales opportunities and performance.
£. Usad Motor Vehicle Sales.
Dealer shall engage in used motor vehicle opera~
Hions as and fo the ewent reasonahly required for
Dealer fo sffectively periorm s responsibilities
for the sale of Nissan Vehicles. Subject fo re-
guirements and guidelines ssizhlished by Seller,
Nealer shall be entitled fo ideniify such used motor
vehicle operations as a paft of iis Desalership
Operaiions and 10 apply the Nissan Warks relating
+0 used motor vehicle operations.
E Dealer Sales Parsonnet,

Dealer shall organize and mainiain & sales organi-
setion that includes a sufficlent number of qualified
and trained sales managers and sales people o
cnahle Desler to effectively fulfilt its respon-
sibilities under this Section 3. Seller may, from time

to time, somment on of adyise Dealer concerming

the qualifications, performance and abifity of

Nesler's ales personnel as the same affect Dealer’s
pesformance of its chligatians under this Section 3.
@, Assistance Provided by Selier.
1. Sales Training Courses.
Sefler will offer from fime to time sales iraining
courses for Dealer sales personniel. Based on its
need therefor, Dealer shall, without expense fo
Seller, have members of Dealer's sales organization
attend such training courses and Dealer shall coop-
erate in such courses as may from fime to fme be

affered by Seller.

ot

5. Sales Personnel.

To further assist Dealer, Seller will pravide
Desler advice and counsel on mafters relating o
new vehicle ssles, sales personnel iraining and
management, merchandising, and facilifes used for
Nealer's vehicls sales operations.

W, Evaluation of Desler's Sales Perormance.
Seller will periodically evaluate Desaler's peifor-
mance of its responsibilities under this Section 3.
Evaluations prepared pursuant o this Section 3.H
will be discussed with and pravided 1o Dealer, and
Dealer shall have ant opportunity io commernt, i
witing, on such evelustions. Dealer shall pramptly
iake such action as may be requived fo corract any
deficiencies in Dealer's performance of is respor-

sihilities undet this Section 3,

Section 4. Determination &f

Dealer Representstion

&, Development of Market Studies.
Seller may, from fime to time and in fts sole discre-
tion, conduct studies of various geographic areas
so evaluate markst conditions. Such market studies
may, where appropriate, take inta account such fac-
tors as geographicel characteristics, eonsumer
shopping peftems, existence of ather automebils
retail outlets, sales opportunities end service
requirsmenis of the geographic area in which
Desaler's Primary Market Area is located, irends
in marketing conditions, current end prospeociive
trends in population, income, oceupation, and such
other demographic characieristics as may be deter-
mined by Seller to be relevant o fts study. Such
siudies will make recommendations concerning the
market, the Dealershin Facllities, and the Dealer-
ship Location. Prior to conducting a study which

includes the geographic area in which Dealer's

CONFIDENTIAL NNAQSE26
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Advertising and the Dealership

Franchised new-car dealerships spent
$7.6 billion on advertising in 2013,
up 6.1 percent from $7.2 billion the
previous year. '

Average ad e}cpense per new-vehicle
retailed fell to $616, down 0.8 percent.
For various advertising (newspapers,
radio, television, direct mail, Internet
and other), dealer advertising for news-
paper, print and radio has declined

since 2003—with newspaper advertis-

1 BETE

ing declining the most, down more
than 30 percentage pofnts. Internet
advertising increased the most since
2003, up nearly 30 percentage points.

The average dealership spent 33
percent of advertising on the Internet
in 2013, up from 26.5 percent. Radio
advertising fell 1o 14.5 percent, from
15.9 percent. Television advertising
increased slightly o 20.8 percent, from
20.2 percent.

Estimated advéﬁising expenses

By number of new units sold

per dealership

in 2013

Average of all 750 or

By media used dealerships 1-149 150-399 400-749 more
Newspapers $66,253 $26,910 $32,907 $47,892 $81,020
Radio $65,690 $19,336 $28,770 $62,840 $91,617
Television $97,657 $17,451 $36,598 $92,6094  $162,376
Direct Mail $46,208  $11,064  $19,999 $39,132  $75,002
Internet $111,822 $26,828 $52,758 $95,557 $172,453
Other $42,114 $11,046 $21,364 - $35,249 $61,476
Total §429,744 $112,635 $192,436 $373,371 $643,942
Total advertising as a

% of total sales 1.04% 1.11% 1.05% 1.01% 0.92%
Total advertising per ’

new vehicle sold $616 $862 $616 $517 $410

Source: NADA

Taté!ﬁealersh?p advertising
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dvertising expenditureé,
by medium, 2013

Percent of fofal

Sourcz: NADA
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PROOF OF SERVICE

I, Elly Cordero, declare:

I am employed in Orange County, California. I am over the age of eighteen years
and not a party to the within-entitled action. My business address is 600 Anton Boulevard,
Suite 900, Costa Mesa, California 92626-7221. On August 25, 2014, I served a copy of the

within document(s):
RESPONDENT’S BRIEF ON REMAND

¢ by placing the document(s) listed above in a sealed envelope with postage
thereon fully prepaid, in the United States mail at Costa Mesa, California
addressed as set forth below.

X by transmitting via electronic mail the document(s) listed above to the e-mail
address(es) set forth below on this date before 12:00 p.m. and the transmission
was reported as complete and without error.

Michael J. Flanagan, Esq. Counsel for Protestant
Gavin M. Hughes, Esq. SANTA CRUZ NISSAN,
LAW OFFICES OF MICHAEL J. FLANAGAN INC., dba SANTA CRUZ
2277 Fair Oaks Boulevard, Suite 450 NISSAN

Sacramento, CA 95825
Telephone: (916) 646-9100/Facsimile: (916) 646-9138
Email: lawmjf(@msn.com

I am readily familiar with the firm’s practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal
Service on that same day with postage thereon fully prepaid in the ordinary course of
business. I am aware that on motion of the party served, service is presumed invalid if
postal cancellation date or postage meter date is more than one day after date of deposit for
mailing in affidavit.

[ declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

Executed on August 25, 2014, at Costa Mesa, California.

Efb{/%rderof’

[

|
&

\V/

PROOF OF SERVICE
605002134.1



