STATE OF CALIFORNIA

MEMO

To : POLICY AND PROCEDURE COMMITTEE Date: November 7, 2014
KATHRYN ELLEN DOI, CHAIR
BISMARCK OBANDO, MEMBER

From : WILLIAM BRENNAN

ROBIN PARKER

Subject: CONSIDERATION OF REVISIONS TO PROPOSED REGULATORY
AMENDMENTS TO SECTION 551.21 OF TITLE 13 OF THE CALIFORNIA CODE
OF REGULATIONS (SANCTIONS - BAD FAITH ACTIONS) - POLICY AND
PROCEDURE COMMITTEE.

At the February 4, 2014, General Meeting, the members adopted proposed regulatory
amendments to Section 551.21, which clarify that sanctions could also be ordered by the Board
in addition to the ALJ (see Attachment 1).

At the April 9, 2014, Special Meeting, the Public Members considered the “Proposed Order
Granting Respondent’s Motion to Dismiss for Lack of Jurisdiction” in McConnell Chevrolet Buick,
Inc. v. General Motors, LLC, Protest Nos. PR-2382-14 and PR-2383-14. The motion to dismiss
also included a motion for sanctions. This was the first time a motion for sanctions was filed
pursuant to Section 551.21. As indicated in the ALJ’s Proposed Order, there were a number of
ambiguities with the regulation that made it difficult to rule on General Motors’ motion without an
evidentiary hearing. Therefore, the ALJ recommended that the portion of the motion seeking an
award of sanctions be remanded to an ALJ for further proceedings, and the dismissal be issued
once the issue of sanctions was determined by the Board. After considering the administrative
record and the comments of counsel, the Board ultimately dismissed the protests with prejudice
and denied the motion for sanctions (see Attachment 2).

Before proceeding with the approved regulatory amendments, the staff asked ALJ Skrocki to
review the text of the regulation and make suggestions to address the ambiguities encountered
in the McConnell motion. The proposed amendments are contained in Attachment 3 and
summarized, in part, as follows:

= Eliminates a reference to bad faith because it is open to many interpretations and difficult
to define;

= Defines a “party” or “representative of a party” for purposes of this regulation;

= Enhances the meaning of “actions or tactics” and “frivolous”;



= Clarifies that a motion for sanctions can be on the record or in writing;

= Authorizes an ALJ on his or her own motion to recommend that the Board impose
sanctions;

= Authorizes the Board to order or an ALJ to recommend that the party or party’s
representative or both pay the movant’s reasonable expenses and attorney’s fees
incurred in bringing and pursuing the motion for sanctions, if the motion is granted.

= Specifies when attorney’s fees and expenses will not be ordered even if the motion for
sanctions is granted.

= Authorizes the Board to order or an ALJ to recommend that the movant or movant’s
representative or both pay the party or party’s representative who opposed the sanctions
motion reasonable expenses and attorney’s fees incurred in bringing and pursuing the
motion for such expenses and attorney’s fees, if the motion for sanctions is denied.

= Authorizes the Board to order or an ALJ to recommend that an award of reasonable
expenses and attorney’s fees incurred in connection with bringing or opposing the motion
for sanctions be apportioned if the motion is granted in part and denied in part.

This matter is being agendized for consideration at the December 11, 2014, General Meeting. If
you have any questions or require additional information, please do not hesitate to contact me at
(916) 324-6197 or Robin at (916) 323-1536.

cc: Glenn Stevens, President



Proposed Amendments Approved by the Board at the February 4, 2014, General Meeting
§ 551.21. Sanctions - Bad Faith Actions.

(a) The board may order, or an ALJ designated by the board may recommend
ordering a party, a party's representative or both, to pay reasonable sanctions, including
attorney's fees and costs, incurred by another party as a result of bad faith actions or
tactics that are frivolous or solely intended to cause unnecessary delay.

(1) "Actions or tactics" include, but are not limited to, the making or opposing of
motions or the failure to comply with a lawful order or ruling of the board.

(2) "Frivolous" means:

(A) Totally without merit; or

(B) For the sole purpose of harassing an opposing party.

(b) The board shall not order sanctions, or an ALJ designated by the board shall not
recommend an award of sanctions, without providing notice and an opportunity to be
heard.

(c) Whether there has been bad faith by a party shall be determined by the ALJ based
upon testimony under oath or other evidence. Any proposed order recommending
sanctions by the ALJ shall be on the record, or in writing, setting forth the factual
findings on which the sanctions are based, as well as setting forth the factual findings as
to the reasonableness of the amount(s) to be paid.

(d) A proposed order recommending an award of sanctions shall be considered by the
board members at their next regularly scheduled meeting. A determination not to award
sanctions is shall not be considered by the board members and is final upon issuance
by the ALJ.

(e) The board members' consideration to affirm, reject or modify the ALJ's award of
sanctions does not alone constitute grounds for continuance of any previously
scheduled dates in the proceeding.

Note: Authority cited: Section 3050(a), Vehicle Code. Reference: Section 128.5, Code of Civil Procedure;
Section 11455.30, Government Code; and Section 3050.2, Vehicle Code

Attachment 1



NEW MOTOR VEHICLE BOARD
1507 — 21% Street, Suite 330
Sacramento, California 95811
Telephone: (916) 445-1888

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of

MCCONNELL CHEVROLET BUICK, INC.,, Protest Nos, PR-2382-14 and

. Protestant, PR-2383-14
V.
GENERAL MOTORS, LLC,
Respondent.

DECISION.

At its regularly scheduled meeting of April 9, 2014, 'ﬂ"le Public Members of the
Bdaxd met and considered the administrative record and Administrative Law Judge’s
“Proposed O;dér Grahting Respondent’s Motion fo Dismiss Protests for Lack of
' Jurisdiction”, in the above-entitled matters, After such consideration, the Board adopted
 the Proposed Order as its final Decision in these matters with the following amendments. |

1. The word “fact” in Paragraph 28, page 8, line 9 is rei:laced with the word
“face”.

2. Paragraphs 80-102 are stricken. ;

3. The Proposed Ordér of Remand Regarding the Motion for Award of
Sanctions on page 23, lines 13-16 is stricken.

4. The Proposed Order Adopting the Recommendation Regarding the Motion

to Dismiss the Prf_)tests on page 23, lines 17-20 is stricken.

1

ATTACHMENT 2




After consideration of the pleadings, exhibits, and oral arguments, IT IS
HEREBY ORDERED that Respondent’s Motion to Dismiss is granted. Protest Nos. PR~
2382-14 and PR-2383-14 (McConﬁell Chevrolet Buick, Inc. v. General Motors, LLC) are
dismissed with prejudice.

" After conéideration of the plgadings, exhibits, and oral arguments of counsel, IT
IS HEREBY ORDERED that Respondent’s Motion for an Award of Sanctions is denied.

This Decision shali become effective fortllvvifh.
IT IS SO ORDERED THIS 10" DAY OF APRI]

ew Motor Vehicle Board
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In the Matter of the Protest of -
McCONNELL CHEVROLET BUICK, INC.,

GENERAL MOTORS, LLC,

11\15%\;\7 I\g?l;OR VEHICLE BOARD
Sacramento, California 95811
Telephone: (91 6) 445-1888

Street, Suite 330

CERTIFIED MAIL

STATE OF CALIFORNIA -

" NEW MOTOR VEHICLE BOARD

. Protestant,

V.

Respondent.

mn
n

T_o:.

Kent Steffes

In Pro Per for Protestant

366 N. Skyewiay Road

Los Angeles, California 90049

Gregory R. Oxfbrd |
Attorney for Respondent

ISAACS CLOUSE CROSE & OXFORD LLP

21515 Hawthorne Boulevard, Sulte 950
Torrance, California 90503 -

Of Counsel

Brian K. Cullini

GENERAL MOTORS LLC
Mail Code 482-028-205

400 Renaissance Center

P.O. Box 400

Detroit, Michigan 48265-4000

1

" Protest Nos. PR-2382-14 and PR-2383-14

‘PROPOSED ORDER GRANTING
. RESPONDENT’S MOTION TO

DISMISS PROTESTS FOR LACK OF

JURISDICTION .

Fhas

PROPOSED ORDER GRANTING RESPONDENT’S MOTION TODISMISS PRQTESTS FOR LACK OF JURISDICTION]|
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1. This matter came 4.o'n iegularly forl telephonic heaﬁng on .Ménda};, Mallch 17, 2014, before
Ahthony M. Skrocki (“ALJ Skrocki”), Administrative Law Judge for the New Motor Vehicle Board
(“Board”). Kent Steffes' in Pro Per represented Protestant, Gregory R. Oxford, Esq. of Isaacs Clouse -
Crose & Oxford LLP represAented Réspondent. Also presént during the telephonic hearing was Mr.

Terty Libbon, who identified himself as a “25% owner” of Protéstant.

2. The matter before the Board is whether the Board should grant Respondent’s motion to

dismiss the protests for lack of jurisdiction and award sanctions. '

' FACTUAL AND PROCEDURAL BACKGROUND

Prbtest Nos. PR-2382-14 and PR-23834-14 - New Protests

3. Protestant McConnell Chevrolet Buick, Inc. in these new protests contends it “is a new
motbr vehicle dealer selling Chevrolets, Buiélcs, and Pontiacs? and is located at 1646 Hwy 99E, Gridley,
California.” (Prbtest Nos. PR-23 8.2-14, p. 1 (B,uick)? and PR-23.83‘-'14?vp. 1 (Chevro_let))' ' y:

| 4. Protqstant is represented by Kent Steffes‘, in Prp Per. . 'v '

3, General Motors, LLC (“GM” of “Respondent’f) isa licenséd manufaculfer of new motor
vehicles. GM is located at 100 Renaissance(Center, Detroit,’Michigan.
6.  Respondent is répresented by Gregory R. Qxford, Esq. of Isaacs Clouse Crose & Oxford
LLP. N o | |

' 7. Protestant contends that on or about January 17, 2014, it received a'notice from GM that .

GM intends to terminate Protestant’s franchises to sell Chevrolet and Buick vehicles.® (Protest Nos. PR-

2382-14, p. 2 and PR-2383-14, p. 2)

"' Mr. Steffes is a shareholder, a member of the Board of Directors, and the Chairman of the Board of Directors of McConnell
Chevrolet Buick, Inc. See minutes of meeting held on January 14, 2013, Attachment D to Opposition.

2 As Pontiac vehicles are no longer being manufactured, there is no franchise in existence for the Pontiac line-make. As stated
below, Respondent asserts that the remainder of this statement is factually inaccurate as Protestant no longer has a license from| |
the Department of Motor Vehicles, its franchises for Chevrolet and Buick were terminated on November 14, 2013, and
Protestant has been evicted from the stated premises six months ago. (Motion, page 4, lines 1-10)

3 1t is uncertain to which letter or letters Protestant refers and whether the notice referred to was a notice of termination or some
other correspondence. None of the letters before the Board sent on or about January 17, 2014, from GM or its counsel contain
the statutorily required “notice to dealer” language. The letter referred to is likely that of Mr. Oxford’s that was sent to Mr.
Steffes’ attorney, Mr. Donald F. Woods, Jr. This letter contains a “Received” stamp of Mr. Woods’ law firm, showing the date
of January 17, 2014. Tt is not however a notice of termination, Its topic was a response to inquiries by Mr. Steffes as to the
“procedures for requesting parts return pursuant to Article 15 of the Dealer Agreements” upon termination of the franchises.
(Attachment H to Opposition) : :

2
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8.. On February 14,2014, Protestant filed two separate protests (one for Buick and one for |
Chevrolet) pursuant to the provisions of Vehicle Code section 3060 ‘o
9. By order dated March 3, 2014, the protests were consolrdated for purposes of heanng
.Protest Nos. PR-2369-13 and PR-2370-13 - Prior Protests

10.  The termination of the two McConnell franchises has been before the Board in prior
proceedings bearing ‘Protest Nos. PR-2369-13 and .PR-23 70-13. These nrotests were the subject of an
evidentiary hearing on their merits conducted before ALJ Diana Woodward Hagle. |

11.  These nrior proceedlngs came before the Board when GM, by letter dated June 18‘, 2013;
GM gave notice to Protestant pursuant to Seotion 3060 of GM’s intention to terminate the Chevrolet and .
Buiek franchises of Protestant.5 In error, this letter referred to both Protestant’s franchises for the

Chevrolet and Buick line-makes. On June 25, 201 3, GM corrected the mistake and mailed-two separate

_term1nat1on letters o Protestant one for Buick and one for Chevrolet

12, OnJune 27, 2013, Protestant filed a timely protest. On July 1 2013, Protestant ﬁled an
Amended Protest (PR-2369-13) and a new Protest (PR-2370-13). Protest No. PR-23 69-13, as amended
then related only to Protestant’s Chevrolet franchise and Protest No. PR-2370-13 te its Buick franchise.

13. . OnlJuly 12, 20;13,‘l3rote'st Nos. Pl{;2369-l3 and PR~2370-13 were ordered,consolidated

‘for purposes of ‘"hearing.

14, A hearmg on the mer1ts of the consolidated protests was held on October 22,2013, before
Admrmstrauve Law Judge D1ana Woodward Hagle.

15. - Atthe November 12,2013, Specral Meetmg, the Public Members of the Board adopted the
Proposed Deersron overruling Protest Nos. PR—2369 13 and PR-2370-13, and found that GM had “.
sustained its burden of proof of establishing ‘good cause’ to terminate the Chevrolet and Buick franchises
of McConnell Chevrolet Buick, Inc. ...”. (Board Decision dated Novernber 12,2013)

~ The New Protests Presently Before The Board

16.  The protests presently before the Board (PR-23 82 14 and PR-2383- 14) bear the exact

4 Unless otherwise indicated, all statutory references are to the California Vehicle Code.
3 Such notice is requlred whenever a franchisor seeks to terminate an existing motor vehicle franchise. (Sectlon 3060(a))
§ Reflecting the error in Respondent’s initial termination letter, the protest covered the franchises for both line-makes,

3
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same caption as did thé prior protests (PR—2369-13 and PR-2370-13), that‘ is all four‘pr(.)tests are
“McConnell Chevrolet Buick, Inc. v. General Motors, LLC”, with PR-2369-1 3 aﬁd PR-2383-14 for the
Chev'rolet franchise, and PR-2370-13 and PR-2382-14 for the Buick franchise. |

17.  Among the differences between the two Buick protests and the two Chevrolet protests are
that the prior two proAtestsA(from June and July 2013) Wére filed by the “Carter Law Office” and - o
contained statements that, “Protestant is repiesented in this matter by the John Jeffery Carter Law Office,
whose éddress 'is P.0. Box 3606, Chico, California.. 2 whereas the two new protests (filed over six
months later, on Febrqary 14, 2014) were filed by “Kent Steffes” and contained statements that,
“Protestant is r'epresén_fed in this matter In Pro Per by Ken’i Steffes,, tﬁga President and Chairman of the
Board of McConnell Chevrolet Buick, In;:., whose address is 366 N, Skyewiay Rd. Los Angeles,
California, 90049...”8

18.  Inresponse to the two new protests, on February 28,2014, Respondent filed a “Motion to

| Consolidate and Dismiss Protests for Lack of Jurisdiction, and for an Award of Sanctions”. The Motion

was filed with Responderit’s notices of appearance.

19.  Asthe (;aption of the Motiop_indicates, there are three motions contained withiﬁ the -
pleading. . | ' | | |

(a) | The ﬁrst is the “Motion to Consolida;ce” the new protests. s v

()  The second is the Motion to Dismiss for Lack of Jurisdiction.

() Thé third is the Motion for An Award of Sanctions. |

Ti-IE MOTION TO DISMISS FOR LACK OF JURISDICTION

20, This portion of Respondent’s Motion asserts that, since the Board already “found that GM
had demonstrated that there was ‘good cause’ for termination”, GM terminated McConnell’s dealer

agreements on November 14, 2013. (Motion, p. 2) Therefore, Respondent contends that the new protests

7 See Amended Protest PR-2369-13, page 1, lines 26-28. ‘ . . .

8 See Protest PR-2382-14, page 2, lines 1-3, Prior to the filing of the protests, Mr, Steffes (and perhaps McConnell Chevrolet
Buick, Inc.) was represented by Donald F. Woods, Jr., Esq..of the law firm of McKool Smith Hennigan LLC, 865 South
Figueroa Street, Suite 2900, Los Angeles, California 90017, with phone calls, e-mails and letters between counsel for GM and
Mr, Woods. :

9 No Board action is needed at this time as, on March 3, 2014, prior to the hearing of this motion, the Board’s Executive
Director had already issued an order consolidating these two protests.
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“1rnproper1y seek to challenge the termination of Dealer Agreements z‘haz‘ already have been terminated
pursuam o a Jmal deczszon of the: Board, Whether by reason of the fact that the Dealer Agreements are |
no 1onger in effect or by reason of the res Judloata bar_- created by the Board’s Decxs1on, or both, the Board
has no jurisdiction of (sic) the New Protests and must dismiss them.” (Motion, p. 2, italics in-original)
| 21.  Although the new protests contend that Protestant “is a new motor vehicle dealer selling

Chevrolets, Buicks, and Pontiacs and is located at 1646 Hwy 99E, Gridley, California...” GM contends
in its motion that the McConnell dealership: .

* is not a Chevrolet or Buick dealership because its franchises were terminated for those line~

' ~ makes in 2013; | | | |

. has'not conducted business operations at 1646 Hwy 99E since.its. eviction six months ago;

* according to ‘rhe DMYV Occupational Licensing website, the McConnell dealership closed on

July 31, 2013 and its dealership li:cense is 1o longer.valid; |
. 'is not e‘transaoting an adeq.uate arnount' of salzes' an.d serv_ice business”;
- w has not “fulfilled rts'wmranty obli g.ations”,; and, |
»  “does not have any, let alone ‘adequate ; ‘motor vehicle sales and,seryice facilities, equipment,
vehicle parts and quahﬁed service personnel ” |

(Mot1on pp. 4-5, bold in or1g1nal Exhibit D to Motlon, Protest Nos PR-2382-14,p. 2 and. PR-23 83-14,
p.2) - | | | |

22.  For these reasons and out of respect for the integrity and finality of Board proceedings,
GM argues that the new protests are “totally without merit’ and that their filing and cont1nu1ng
prosecution constitute a ‘failure to comply Wlth a lawful order or ruhng of the board,’ i.e. the ﬁnal
Decision in the prior protests that permrtted GM to termlnate the Dealer Agreements.” (Motlon -5,
lines 19-33) |

PROTESTANT’S OPPOSITION TO RESPONDENT’S
MOTION TO DISMISS FOR LACK OF JURISDICTION

23.  On March 12, 2014, Protestant filed its “Opposition to Respondent’s Motion to Dismiss for

Lack of Jurisdiction”.

24.  Protestant’s Opposition states the following unsupported conclusions: That the Board does

S,

PROPOSED ORDER GRANTING RESPONDENT’S MOTION TO DISMISS PROTESTS FOR LACK OF JURISDICTION |
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'have jurisdiction ... pursuant to Vehicle Code Section 3050”; That “Section 3060 entitles McConnell

Chevrolet to file Protests to prevent its terrnination; and, V.C. Section 3066 entitles it to a merits hearing
on such Protests.” (Opposition, page 1, 'lines 24-25; page 2, lines 3-6) -

25, After stating that the: above “adequately addressed the issue of jurisdiot‘ion” (Qpposition,
page 3, lines 11-15), Protestant then makes the following assertlons 10 o

(a) GM had unreasonably wrthheld approval for a change of ownershrp of Protestant and that

GM’s conduct of injecting itselfinto a minor shareholder dispute “was the prox1mate cause of the failure

of the Dealership and the destruction of corporate value.” (Opposition, page 3, lines 16-22)

, (b) ~ Protestant “believes that notice of termination was improperly delivered or not dehvered at
all;’ and that the termination proceedings “should rightly proceed under Veh. Code §3060(a)(1)(B)(i)",
rather than “§3060(a)(1)(B)(v)”)1-1 (Opposition, page 3, lines 24-27)

(e GM was made aware of various transfers of stock ovmershlp and control of the corporation
durlng the time perlod fromJ anuary 2013 through Aprrl 2013 and that “GM denied Protestant’s Change
Request”: (Opposmon page 5, 11nes 3 22)

‘ (d  Sometime after Aprll 10 2013, GM refused to deal with the new shareholders and that
..GM Would only ‘deal’ with the -Dealer Operator Miohael McConnell instead of the authorized Ofﬁcers
and Directors of the Dealer Company even though the franch1se stated that the “,.. Dealer Company is
the only party to the Dealer Agreement Wlth GM.” (Opposmon page. 6, hnes 8-22) .
B ()  The initial notices of termmatlon (that resulted in- Protest Nos. PR-23 69 13 and’ PR-2370-
13 and the Board Decision of November 12, 2013 ﬁndmg good cause for termmatlon of the franchlses).
. “[were] not. properly served on Protestant”; and, o | |

“GM 1mproper1y ﬁled notlce under Vehicle Code §3060(a)(1)(B)(v) When they should

' These assertions, to be discussed later, are apparently being made in support of the claims that, as to the intended
termination, GM should have been dealing with and giving notices to the new shareholders personally. -
"'Vehicle Code section 3060(a)(1)(B)(D)-(v) provrdes the grounds for issuing a 15-day notice of termination, as follows:
(i) Transfer of any ownership or interest in the franchlse without the consent of the franchisor, which consent
shall not be unreasonably withheld,.

(v) Failure of the motor vehlcle dealer to conduct its customary sales and service operations during its customary
hours of business for seven consecutive business days, giving rise to a good faith belief on the part of the franchisor
that the motor vehicle dealer is in fact going out of business, except for circumstances beyond the direct control of
the motor vehicle dealer or by order of the department. :

.
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| page 7, lines 6-10)

have been filed under Ve.hiclev Code §3060(a)(1)(B)(i)”"; (Opposition, page 7, lines 1-6)
63) “It is improper that GM’s failure to perform under the Dealer Sales & Service Agreement
that bdireotly led to the financial crisis at Protestant would allow them to terminate the franchise agreement

on the basis of the financial state of Protestant which GM had caused.” (Bold in original; Opposition,

()  OnlJanuary 17, 2014, Protestant received a letter from Respondent’s attorney stating
«_. that Protestant’s Dealer Agreement had been terminated. Although improperiy noticed, in order to
protect our rights, Protestant filed a timely Protest on February 14, 2014.” (Opppsitiqn, page 7, lines 16~
20; see footnote 3) | '

RESPONDENT’S REPLY IN SUPPORT OF MOTION TO CONSOLIDATE AND DISMISS
PROTESTS FOR LACK OF JURISDICTION, AND FOR AN AWARD OF SANCTIONS

26.  On March 14,2014, GM filed its “Reply In Support of Motibn'. ..to Dismiss Protests for
Lack of J u:isdictidn. ..” Respondent alleges that “. .. it remains undisputed that:”

1'3 notice las{ summer that it intended to

(1) GM*“.. gawe12 the required registeréd mai

terminate the McConnell dealership’s Chevrolet and Buick Dealer Agreements; o
| '(2) - The McConnell dealership [the franchisee] timely invoked the Board;s jurisdiction by

filing two termination protests pursuant to Veh. Code § 3060; o | o

3 On October 23, 2013, representatives 'of GM and the McCoﬁnell dealership app,eare_d ata
hearing on the protests that Administrativg Law Judge Diana Woédwérd Hagle conducted in accordance
with the Board’s normal procedures; | |

(4)  Judge Hagle subsequently p;epared a proposed Deciéion overruling the protests;

" (5) . The Board considered and’-adopted- Judge Hagle’s proposéd-Décision as the Board’s final

Decision at its regular meeting on November 12, 2013; and |

(6)  Two days later, on November 14, 2013, GM term_inated the McConnell dealership’s

12 55 discussed, Section 3060 requires that the notices not just be “given” but that they be “received” by the franchisee,

13 The notices, at the top of the first page, each contain language indicating they were sent “CERTIFIED MAIL” “RETURN
RECEIPT REQUESTED?, rather than “registered mail”, as stated in the pleadings and as pointed out by Protestant. However,
as there is no requirement that the notices be sent by either method, whether they were sent by certified mail or registered mail
is not material. So long as the notice is “received”, the manner of transmission, whether by mail or by hand delivery, is not
material.

-
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Chevrolet and Buick Dealer Agreements.” (Italics in original; Reply, page\I , line 28; page 2, lines 1-14)

, 27.  Respondent agrees that the Board has jurisdiction to hear termination protests pursuant to

‘Section 3060 but “ti"ze present protests are not authorized by section 3060 because GM already has

terminated the Dealer Agreements in question as permitted by a final decision of the Board.” (Italics,
bold, and underline in original) “Without more, the Board lacks jurisdiction to proceed. A contrary
ruling disregarding the Board’s Decision would affront the most elementary principles of finality under
the salutary doctrine of res judicata.” (Reply, page 2, lines 15-20) ‘

28.  Respondent characterizes Mr. Steffes’ assertion that GM failed to give proper notice to
Prot.éstant és “uﬁéubstaﬁtiated” and “flies in the fact of j'udicialiy noticeable documents showing that the
address to Wthh GM’s termination notices were dehvered by registered mail was the authorized
Department of Motor Vehicles address for Protestant » ( Reply, page 2, lines 21-15; Motion, Exhibit D;
and Golusm Declaration, paragraph 3)

29, Theaddressto which the notwes from GM were sent “also is the same dealersh1p address
given by Mr. Steffes in the current protests.” (Reply to Opposition, page 2, hnes 25-26)

30.  “And, \;vhile [Mr. Steffes] says ‘Protestant will offer proofé and testimony fthat statutory
notice was riot properly sen_/ed- on Prqtestagt’ ey [Mr.: Sfeffes] has failgd gonspicu_ously to present any’
such eyidenoé to the Board and dogs not even hint what alleged ‘proofs a_ﬁd tcles_t'irnony'.’ ‘he;.mi ght bé .
talki—ng about.” (Reply, page 2, lines 26-28; page 3, line 1)

31, . Respondent also asserts tha‘; Mr Steffes cites ,no‘authority for “holding that GM in serving
termination notices last summer had a duty to look behind th_g_ terms of the Dealer Agreements, including
the dgsignaﬁon of Mr. MoConnell as ’ghe dea_lefsﬁip’s sble owner and Dealer-Operator, or to provide
additional or different notic;as to Mr. Steffes or other people that Veh.;Co_de §3060 does not _require,”
(Reply, page 3, lines 2-5)

32. Respondent' asserts that Mr. Steffes “knew about the prio_r Board proceedings long before
the Qctober 22,2013 héaring before Jﬁdge Hagle” and could have intervened or taken other action to
advise the Board of his position. ;nstead Mr., Steffes.qhose. to do nothing and now seeks to relitigate an
“ady.erse‘ de.c.isionf’ after “the, timq fqr seekir{g judicj;gl re_YieW ha; gxpirgd.” (Reply, 'page 3, lines. 13-21)

33, In addition, Respondent asserts that relitigation would not “serve any. pufpose or permit

8
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any different result” as the “McConnell dealeréhips had-past tense-been closed for months. anci therefore
vdid not and could not conduct customary sales and service operations in violation of Article 14.5.3 of the
Dealer Agreement.” (Italics in original; Reply, page 3, lines 22-26) This constitutes “a historical fact”
that cannot be cured. Even though Mr. Steffes now claims the dealership" could he re-opened he admits |
the dealership has been closed aIid remains closed, (_Repiy, page 4, lines 3-7)

34,  Respondent disputes the assertion that it viongfully denied approval of several proposed -
purchasers of the McConnell dealership and that even if Respondent had, this issue is not only not before

(11

the Board but the Board has no jurisdiction over such disputes. ... to be effective any such changes in
dealership ownership would have required written approval of GM under Article 12.2 of the Dealer
Agreements, which GM never gave. In fact, only the third proposed change was ever even submitted to
GM. GM declined to approve that change because it di(i not receive complete ttnd accurate
information concerning the propo;ed share owrtefs and thei_r prqpo;ed sh_are ownings. 'Speciﬁ.cally,
the proposal sought approval for the sale of 55 percent of the dealership to Mr, Marker“and 30 percent to |
Mr, Steffes, yet GM was informed by Mr. lebon that he st111 owned 25 percent. Thus, together W1th M.,
McConnell’s retained 15 percent interest, the purported oWwners together claimed to own 125 percent of
the ciealersh1p! Under these circumstances Mr, Steffes’ claim that GM unreasonably declined approval is
just silly.” (Bold, underiine and italic in o.rig'ina'l; Reply, page 4, lines 23-28; page"S, lines 1-6) . |

35.  Respondent also points out that Mr. Steffes’ claim that GM should not h_dve relied upon
Section 3060 (a)(1)(B)(v) (the closure of the dealership),hiit rather could have sought to terminate the
Dealer Agreements pursuant to Section 3060(a)(1)(B)() (the uriatithorized change of ownership) is an
aokhowledgment of the right to terminate the Dealer Agieemerits for yiolation of Article 12.2.1 of the
Dealer Agreemehts. However, GM’s décision to terminate the .Deal;er Agreements due to closure of the
dealership (in violation of Article 14.5.3) means that “any issue about the 'purported change in owi'iership
w1thout GM’s approval is simply moot.” (Reply, page 5, hnes 7- 18)

ISSUES RE: JURISDICTION OF THE BOARD

36.  There are two major issues that relate to the jurisdiction of the Board over the protests
presently before the Board. These are:
A The legal significance of the Board’s Decision of November 12,2013, that overruled the |

5"
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prior protests and permitted thé termination of the two franchises; and, -
B. Even if the Board’s Decisioh.of November 12,' 2013, is of no legal significance, whether
the new protests were timely filed.* |
| ' " A

The Legal Significance of the Board’s Decision of November 12, 2013,
that Overruled the Prior Protests and Permitted the Termination of the Two Franchises

37, Inorder to determine the legal significance of the Board’s Decision regarding the prior
protests it will be necessary to determine if the requirements of the Vehicle Code were met as to the
notices required to be provided by GM, and 'thén, whether the prior protests were properly before the
Board. ' . | | | ,

38.  This will require an examination of the applicable statutes starting with Section 3050 and .
Section 3060 and contipuing with other statutes thét are relevant, Specific terms contained in these
statutes will be _highlighted in bold and underlined as deemed necessary and may be further defined '
and/or discussed. |

39.  Aswill be seen from the statutes, the “Board” is empowered to hear a protest presented by
a ‘.‘franchisee” and, as to this situation, the ﬁoticés of terminétion are reduired'from GM only if there is a
“franchise” in existence u_nder which GM is the “franchisor” and MéConnell- Buick:-Chevrolet, Iné. is the
“franchisee”. |

40,  As the statutes will indicate, the crucial terms are “franchise”, “franchisee” and .
“franchisor”. _

41.  Section 3050 provides in applicable part:

3050. The board'’ shall do all of the following;

) '(d) Hear and decide, within the limitations and in accordance with the procedure

provided, a protest presented by a franchisee pursuant to Section 3060, ...

42,  Section 3060 states in part:

14 1f a protest is not timely filed the Board would not have jurisdiction to act upon it. As this is a jurisdictional issue, it may be
raised by a court, or in this case, the Board, on its own volition. :
15 Qection 232 defines the “board” as the New Motor Vehicle Board.

10
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3060. (a) Notwithstanding. .. the terms of any franchise, no franchisor shall terminate or

refuse to continue any existing franchise unless all of the following conditions are met:

. gll) The franchisee and the board have received written notice from the franchisor as
ollows:

(A) Sixty days before the effective date thereof setting forth the specific grounds for
termination or refusal to continue.

(B) Fifteen days before the effective date thereof setting forth the specific grounds with
respect to any of the following: ' . , —_— ,
(i) Transfer of any ownership or interest in the franchise without the consent of the

franchisor, which consent shall not be unreasonably withheld. '

(i) Misrepresentation by the franchisee in applying for the franchise.

(iii) Insolvency of the franchisee, or filing of any petition by or against the franchisee
under any bankruptcy or receivership law.

(iv) Any unfair business practice after written warning thereof,

(v) Failure of the motor vehicle dealer to conduct its customary sales and service
operations during is customary hours of business for seven consecutive business days,
giving rise to a good faith belief on the part of the franchisor that the motor vehicle
dealer is in fact going out of business, except for circumstances beyond the ‘

direct control of the motor vehicle dealer or by order of the department.

”'(2) ... The franchisee may file a protest with the board within 30 days after receiving a
60-day notice, satisfying the requirements of this section, or within 30_days after the end of
any appeal procedure provided by the franchisor, or within 10 days after receiving a 15—

© day notice, satisfying the requirements of this section, or within 10 days after the end of -

any appeal procedure provided by the franchisor. When a protest is filed, the board shall
advise the franchisor that a timely protest has been filed, that a hearing is required
pursuant to Section 3066, and that the franchisor may not terminate or refuse to continue
until the board makes its findings. = . L A

(3) The franchisor has received the written consent of the franchisee, or the appropriate
period for filing & protest has elapsed. '

43, Section331.1 defines a franchisee as “.~.~'.a.ny' person'®who; pursuant to a franchise,
receives new motor vehicles...from the franchisor and who offers for salé or lease, or sells or leases the
vehicles at retail or is granted the Tight to perform authorized warrarity' repairs and service, or the right to

perform any combination of these activities. -

44, Section 331 defines a franchise as follows:

(a) A "franchise" is a written agreement between two or more persons having all of the *
following conditions: - : Lo R

(1) A commercial relationship of definite duration or continuing indefinite duration.

(2) The franchisee is granted the right to offer for sale or lease, or to sell or lease at
retail new motor vehicles...manufactured or distributed by the franchisor or the right to
perform authorized warranty repairs and service, or the right to perform any combination
of these activities. ' - ‘ » :

16 Under this statute, one cannot be a “franchisee” unless one has the status of a “person”. Although McConnell Chevrolet .
Buick, Inc. is not a “natural person” it is a “person” as defined in Section 470 of the Vehicle Code which states that a “person”
includes a natural person, firm, copartnership, association, limited liability company, of corporation.”
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45, Itis undisputed th'at at the time the prior protests were filed, there was a Chevrolet '

“franchise” and a Byick “franchise” in existence between McConnell Chevrolet Bulck Inc., the

'“franchlsee” and GM the “franehlsor” Under the definitions above, it is clear that the only “franchisee”

was McConnell Chevrolet Buick, Inc and the only “person” that would have needed to have “received”
notice of the termlnatlon of the franchises was the: “franchlsee” McConnell Chevrolet Buick, Inc Itis
also clear that'the Board would have the.power to hear and consider any protests that were timely and
properly filed by or 1n behalf of McConnell Chevrolet Buick, Inc. if there were any “franchises” in

existence.

46. Thus 1f the requlrements of Sectlons 3050 and 3060 were sat1sﬁed the Board’s Dec151on '

dated November 12, 2013 resulted in the right of GM to ferminate both the Chevrolet anid Buick
franchises of McConnell Chevrolet Buick, Inc. '

47.  Ttwas determmed in the Board’s Dee1s1on of November 12, 2013, that the notices:of .
termination from Respondent had been recelved' by Protestant,l ,the .franehrsee (as admitted in the protests
themselves), that the protests were timely filed, and that Respondent had established good cause for.the -
termination. “ : | - .. ’ _ | N | - ‘ ,‘ .

" 48,  As aresult thereof,. both the.Chevrolet ﬁanchlse and the Bui_cR 'franchise, were legally Aan.d
effectively terminated shortly thereafter, on November l'ﬁl,.2013,' as stated by Respondent. '

The Effect joi: the Termination of the'Franchise.s in November 2013

49.  The legally effective termination of the franchises in November 2013, leads to the legal _
conclusion that the “franchise(s)” (as defined in Section.33 l) oeased to exist. Thus, McConnell
Chevrolet Buick was no longer a “franchlsee of’ Respondent |

_ As to the Second Set of Protests Flled on Februarv 14,2014 and Presently Before the Board

50. Respondent was not-obligated to again give notice of t_erml_natwn pursuant to Section 3060
for two reasons: | | | |
1) There was 10 franchrse to termmate and
2) McConnell Chévrolet Buick was no longer a franchisee. '
51.  Thus there is no right in McConnell Chevrolet .Buick Inc. to file a protest pursuant to
Section 3060. | | | |

2
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52. And, the Board has no jurisdiction pursuant to Section 3050(d) to conduct a hearlng onthe |
protests that were filed in behalf of McConnell Chevrolet Buick, Inc. on February 14, 2014.

53. As the Chevrolet and Buick franchises had terminated on November 14,2013, as of |
February 14, 2014, when the new protests were submitted by Mr. Steffes in behalf of McConnell

Chevrolet Buick, Inc., there was 10 ldnger a “franchise” in existence between McConnell Chevrolet

‘ Buick Inc. and GM. Although McConnell Chevrolet Buick Inc., may remain a “person”, it would no

longer be a “franchisee”, as defined in the Vehicle Code and required by Sections 3050 and 3060.
MeConnell Chevrolet Buick, Inc, would not have the right te filea proteét challenging whether there is
good cause to terminate the franchises that ho'loﬁger exist. The franchises had already been terminated.
Thus, when the new protests were filed (on February 14, 2014) the Board would be without power to
notify Respondent that it could not terminate the franchises until a hearing was held and the Board would
be without power to conduct a hearing on the protests. o |

54, However, the contention .has been made by Mr. Steffes, in bringing the new protests
before the Board, that (as to the notiees of terr_ninatiOn dated June, 2013) “Protestant beli_eves ‘Fhat hotice
of the termination was improperly delivered er_hot delivered at all and Protestant will argue that. the
proceedings should rightly proceed under V’eh‘. Code '3060'(a)(1)(B_)(i).” (Opposiﬁieh, page 3, lines 24-
n o o | |

S5, Although Mr. Steffes did not, either in his pleadings or in the telep'honic hearing on the
mo_hon to dismiss, present any factual information as to the reasons for what are stated above as |
“Protestant believes. ” it is necessary to evaluate Whe’;her as amatte;,of law, Respondent has
established that the protests should be dismissed. In this case, the claim of Respondent is that the
franchises had already been properly terminated in compliance with the Vehicle Code requifements. ,

56,  Again, it is noted that Section 3060 provides in part:

3060. (a) Notwithstanding.. .the terms of any franchise, no franchisor shall terminate or
refuse to continue any existing franchise unless all of the following conditions are met:

(1) ‘The franchisee and the board have received written notice from the franchisor as -
follows: ... (Bold and underline added. )

57.  Thus, it must first be determined whether the notices of termination dated June 25,. 2013,

had been “received” by the franchisor, McConnell Chevrolet Buick, Inc.

13
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following:

58.  The Vehicle Code does not déﬁne the term “received”. However, there are definitions in- -

the California Uniform Cdmmércial Code (“UCC™).'7 UCC section 1202 provides in part:

18 «

(e) Subject to subdivision (f), a person’* “receives” a notice or notification when:

(1) it comes to that person's attention; or . : :
(2) it is duly delivered in a form reasonable under the circumstances at the place of
business through which the contract was made or at another location held out by that

person as the place for receipt of such communications.

59.  Itis undisputed that the notices dated June 18, 2013 and June 25, 2013 were sent to the |

| franchisee at that time, McConnell Chievrolet Buick, Inc., and that they were sent to 1646 Hwy 99 E, |

Gridley, CA 95948. Tﬁis is the business address of the frénéhisee and is the address shown in the Dealer
Saleé and Service Aéreement (the franchise). The records of the DMV Occup:ational Licensing show the
licensee “main l'ocatioh”"to be 1646 Hwy 99, Gridley, CA 95948 (Witﬁout the word “East?). (Exhibit D
to ﬁotion) o N ' |

- 6Q. Mr. Steffes, in the protelzsts.submitted by him, also state;‘ fchat Protestant is:located at “1646
Hwy 99E, Gridley, California 95948-261 '1”'. (Protests, page 1, lines 21-23) |

61.  The notice dated June 25, 2013, for the Chevrolet franchise, contains on the first page the

CERTIFIED MAIL: 7002 2410 0006 5390 9341 1%

RETURN RECEIPT REQUESTED |
(Simiiar information is confained on the notice regarding the Bgick franchise.)

62.  The prior protests filed on J uly 1, 2013, in béhalf of McConnell Chevrolet ‘Bui'ck, Inc.

7 The franchises at issue are contracts for the sale of goods and would likely come within Division 2 of the California Uniform
Commercial Code (“UCC"), and thus the definitions in-Article 1 of the UCC would be applicable. Even if the UCC is found
not to apply to these contracts, the definitions contained in Article 1 are persuasive even if not mandatory that they be applied
here.

18 «person” is defined in UCC section 1201(b)(27) as follows:

(27) “Person” means an individual, corporation, business trust, estate, trust, partnership, limited liability company,
association, joint venture, government, governmental subdivision, agency, or instrumentality, public corporation, or
any other legal or commercial entity.” :

As is the case with the Vehicle Code, the definition includes a corporation.

19 Mr. Steffes points out that the information from GM submitted in connection with this motion indicates that the notices were
sent “registered mail”. (Declaration of Milan Golusin, page 2, lines 6-8) Whether they were sent certified or registered is
irrelevant. The Vehicle Code does not require a manner of sending, The only requirement is that the notice be received.
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expressly state that the notices of termination were “feceivéd;’ bS/ the franchisee. These first protests
were filed by the “Carter Law Office”, stated that “Protestant is represented by the John J effrey Carter
Lav;' O'fﬁce”,' aﬁd wefe lsi gned by Maximilian G. Barteau, Attorney for Protestant, with the date of June
28, 2012. The protests expressly state that the notices were “received” in the following language:

“4,  On or about June 19, 2013, Protestant received from Respondent written notice that

Respondent intended to terminate its franchise agreement to sell Chevrolet [Buick] vehicles with

Protestant effective 15 days from Protestant’s receipt of said notice. A _copy of this notice is attached as
Exhibit “A”” (Emphasis added; Protest Nos. PR-2369-13 and PR-2370-13, page 2, iines 1-4)

63. There is sufﬁcien‘g evidence to conclude as a matter of law that the'noticeé required by |
Secﬁon 3060 were received in June (or July) by the franchisee, McConneil Chevrolet Bﬁick, Inc.

There was no issue raised in the prior proceedingé before the Board and there was no claim to the
contrary until thg unsupported claim of Mr Steffes, in the Op'p,osition;to the Motion to Dismiss, c_iated
Merch12,2014. | o H |

64. . To the extent that Mr. Steffes is claiming that the notices should have been directed to him
or the Bda;d of Directors of other shareholders, or that the notices were “not pr:oper_ly served on
Protestant”, his position is unfounded. As Mr. Steffes has stated, the franchisee was the corporate entity.
(Opposition, page 6, lines 8-22) Service is not reéuireci. All that is needed is that the “franchisee”
“re_cgive” the notice. ‘ | '

65.‘ The proper notices were seﬁt to and recéived at the addrgss of the corporate éntity (fhe
franéhisee), in June and July 2013. To the ex;tent that there had been a chén’ge in the ownership of the
stock of the entity, with new natural persons in control, does not change the fact that the “franéhiseé” is
McConnell Chevrolet Buick, Inc. It would be up to those individuals claiming to be in control of the
corporation to take steps to be sure they were aware of what communications were being received By the
corporate entity that they allegedly controlled. | _

66. GM, by statute, was required only to be certain that the notiqes _mandatg;d by Section 3060
\fverq “received by the franchisee”, which was McConnell Che{/rolet Buick, Inc. This GM had done. |

67.  Thereafter there was a hearing before an ALJ of the Board. At that hearing, McConnell
Chevrolet Buick, Inc. was represented by John Jeffrey Carter, Esq., of the _iaw firm that had filed the
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notices.2

protests in behalf of Protestant. Also present during the hearing was Mr. Michael A. McConnell, the

| dealer operator named as such under the franchise, and Mr. Bill Marker, a shareholder of the 'cofporation.

68.  Even though Mr. Steffes, as of at least Octob.e'r 7, 2013 (or perhaps earlier) had actual
knowledge of the upcoming hearing on the merits of the términation (held on October 22, 2013), there
was no appearance by Mr. Steffes or anyone representing him. Nor was there any claim made by anyone
asserting that Mr. Carter was not authorized to represent the corporate entity that was the franchisee.
(See Exhibit B to Motion, and Declaration of Gregory R. Oxford)

B.

Even if the Board’s Decision of November 12, 2013 is of No Legal Significance,
the New Protests were Not Effective as they were Not Timely Filed

' 69.  Vehicle Code section 3060 states in part that: - ' ' S
(2) ...The franchisee ‘may file a protest with the board ,...within 10 days after receiving a
15-day notice, satisfying the requirements of this section, or within 10 days after the end
of any appeal procedure provided by the franchisor. When a protest is filed, the board shall
advise the franchisor that a timely protest has been filed, that a hearing is requiréd pursuant
to Section 3066, and that the franchisor may not terminate or refuse to continue until the
board makes its findings. © ' ' : '

' 70.  The notices of termination here (received by McConnell Chevrolet Buick, Inc. in June-and
July 2013) gave reasons that are specifically included among those within Section 3060(A)(1)(b). This
gives rise to- what are called “15-day notice(s)”, meaning that the franchises could terminate after 15 days
unless McConnell Chevrolet Bﬁick, Inc.. filed its protests w,ifthin only 10 days from receipt of the
2

~ 71, Respondent has raised this as an issue in its motion where it states: “Also, of course, the
right to file a protest is triggered by statutory notices of termination that wefe given in this case in June

2013; to invoke the Board’s jurisdiction under Veh, Code §3060(a)(1)(B)(v), a dealership must file a

protest within fifteen (sic) days-of receiving the termination notice, which Mr. Steffes obviously did not

20 The grounds for termination were within Section 3060(A)(1)(b)(v). Mr, Steffes has asserted that GM should have utilized
Section 3060(A)(1)(b)(i). (See paragraph 42) There are two problems with this assertion: (1) GM is free to choose whichever
basis for termination exists and could have chosen both; and (2) Mr. Steffes’ contention is akin to an admission that there was
good cause to terminate the franchises due to the unauthorized transfers of “any ownership or interest...without the consent of
the franchisor.”
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do here.”, (Motion, page 2, lines 15-195 |

72. Tthas been found that the noticee of termination were “received” by the “franchisee” in
June and July 2013. Mr. Steffes did not file the second eet of protests until February 14, 2014, which is
certainly not within 10 days of when the notices were received by McConnell Chevrolet Buick, Inc.
February 14,2014 is more than 7 months from the time when McConnell Chevrolet Buick, Inc. received
thenr. . |

73, Contrary to the above, Mr. Steffes stated in the new protests that:

“4,  On or about January 17, 2014, Protestant received from Respondent a notice that
Respondent intends to terminate its existing franchise agreement to sell Buick [Chevrolet] vehicles,”

74:  However, there is nothmg before the Board to indicate such notices were sent by
Respondent and counsel for GM is unaware of any such notices. Mr. Steffes, in the Opposrtlon did
include as Attachment H, a letter from GM’s counsel, Mr. Oxford, dated January 16, 2014, to Mr.
Woods, the attorney then represtenting Mr. ‘Steffes. This letter indicates it was received by Mr. Woods on

January 17, 2004, but, as stated earlier,. it addresses, the possible buy-back of parts in connection with the

"terminations that had already occurred. It is inconeeivable that GM or its counsel would.send out

A . .
“notices of termination” in January 2014 when from their perspective the franchises had been legally and

effectively terminated in November 2013 after a finding b‘y the Board of good cause to terminate both
franchises. In addltron it is difficult to understand how one could refer to the letter identified in |
Attachment Hasa notlce of termlnatlon” even though it was eharactenzed by Mr. Steffes as
“1mproperly noticed”. | _ |

75. © KM Steffes is correct that Mr. Carter was not authonzed to represent McConnell
Chevrolet_Burck, Inc., the resnlt must be that the protests filed by Mr. Carter were not authorized.
However, if the only authorized‘protests_ are those filed by Mr. Steffes on Fehruary 14,2014, as Mr.
Steffes now contends, these protests were filed long after the 10-day time period from when-the notices
were received by the “franchisee” in June ‘and July 2013. This would bring into operation the language
of Section 3060(a)(3) which perrmts termination of a franch1se without a hearlng before the Board if “the
appropnate period for filing a protest has elapsed.” |

76.  Mr. Steffes contentions that GM should have been deahng with the new shareholders or
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the Directors of the corporation are -not well taken. The only “franchisee” is the corporate entity,
McConnell Chevrolet Buick, Inc. and the Vehicle Code requires only that notices be “received” by-the
“franchisee”. | N

77, GMis not required to be certain that the shareholders or directors ofa franchlsee

. corpora‘uon receive the not1ces of term1nat1on The difficulties and 1mpract1cab1l1ty of domg SO have

been recognized by the legislature. Tlie statutes require only that the notices be “received” by the
“franchisee”, not its officers, not its diréctors, not its shareholders. Due delivery at the proper address of
the franchisee could satisfy the requirement that the notices were “1‘ec'eived” as of that time,'whether
anyone in control of the dealersh1p read the not1ces or was even aware of their existence.

78. Clearly the leglslatme 1ntended fo allocate to the franchlsor the rlsks inherent in the
transmission of notlces to the franchisee. The risks of delay in delivery or loss of the notices prior to
their ‘receipt has been allocated to the franch1sor This is ev1dent in the statutes as the notlces W1ll not be
effecnve until the notlces are “recelved” by the franchise. However, the leg1slature has allocated to the
franch1see the risk of a failure to “read the mail”, Under the circumstances here, a franch1see has only lO
days from the time the notice '1.s .,rece1._v_ed” to ﬁle_ a protest. The Astatutes clearly indicate that, once the
notices have been “received”, any delay in reading them, or even loss of thern, is a risk allocated to the
franchisee, with the consequence being that the franchlSee will lose the right to ﬁle' a protest withbthe

B_oard.

CONCLUSIONS
"~ 79, It is concluded that: | _ ,
x 'The prior protests (Protest Nos PR-23 69-13 and PR-237O 13) were properly before the
Board, as the notices of termination were received by the franchisee at that time,
. McConnell Chevrolet Buick, Inc.;
» The Board’s Decision of November 12 2013 overruled these protests and permitted the
" Chevrolet franchise and the Bu1ck franchise of ‘McConnell Chevrolet Buick, Inc. to.be
termmated |
*  The Chevrolet franch1se and the Buick franchlse of McConnell Chevrolet Bulck Inc.

terminated on or about November 14, 2013;
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» As of the date of termination, there was no longer a “franchise” relationship between
McConnell Chevrolet Buick, Inc. and Generél Motors, LLC;

*  When the new protests (Protest Nos. PR-2382-14 and PR-2383-14) were filed on February
14, 20‘1 4, McConnell Chevrolet Buick, Inc. was no longer a “franchisee” of General |
Motors, LLC. and‘Geﬁefal Motors, LLC was not a “franchiso‘r” of McConnell Chevrolet
Buick, Inc. There Was no “franchise” in existeﬁce between them; and,

= Agthere is no “franchise” between the parties and becanse McConnell Chevrolet Buick,
Inc. is no longer a “franchisee”, the Board lacks jurisdiction to hear Protest No. PR-2382-
14 and Protest No. PR-2383-14, | -

| RECOMMENDATION |
80.  Itisrecommended that Protest Nos, PR-2382-14 and. PR-2383-14 be dismissed with
prejudice but that the order of dismissal be fleld in abeyance pending resolution of Respondent’s,Motidn
for an Award of Sanctions. - |
81.  For the reasons stated below, there is no present recommendation ffom.the ALJ regarding

the Motion for an Award of Sanctions.

RESPONDENT’S MOTION FQR AN AWARD OF SANCTIONS
82.  Respondent’s Motion forl an Award of Sanctipns is b_'ased upon the Board’s.regulation
Which states as follgws: | | |
-Section 551.21 Sanctions - Bad Faith Actions

(a) The ALJ may recommend ordering a party, a party's representative or both, to pay
reasonable sanctions, including attorney's fees and costs, incurred by another party as a
result of bad faith actions or tactics that are frivolous or solely intended to cause -
unnecessary delay. ' S »

(1) “Actions or tactics” include, but are not limited to, the making or opposing of motions
or the failure to comply with a lawful order or ruling of the board. o

(2) “Frivolous” means:

(A) Totally without metit; or

(B) For the sole purpose of harassing an opposing party.

(b) The ALJ shall not recommend an award of sanctions without providing notice and an
opportunity to be heard. .

(c) Whether there has been bad faith by a party shall be determined by the ALJ based upon
testimony under oath or other evidence. Any proposed order recommending sanctions by the
ALJ shall be on the record, or in writing, setting forth the factual findings on which the -
sanctions are based, as well as setting forth the factual findings as to the reasonableness of
the amount(s) to be paid. - - - R

(d) A proposed order recommending an award of sanctions shall be considered by the
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board fnembers at their next regularly scheduled meeting; A determination not to award
sanctions is not considered by the board members and is final upon issuance by the ALJ.

(e) The board members' consideration to affirm, reject or modify the ALJ's award of
sanctions does not alone constitute grounds for continuance of any previously scheduled
dates in the proceeding. :

83 During the he.aring‘ on the Motion, the ALJ stated the following concerns regatding the
applicétion of this regulation to what was a “law and motion” pr’éceeding during which no testimony was
being taken.

84, ~ The above section allows an ALJ to recommend sanctions be imposed if the ALJ finds
that the moving party has incurred attorney’s fees or costs “.. .aé a result of bad faith actions or tactics
that are frivolous or solely intended to cause unﬁeces‘safy delay.”

85, Subsection (a) of the regulation can be interpreted to apply to three classes of conduct: |
1) “bad faith actions” or |
2) “tactics that are frivolous” or ' '
3) “tactics ... solely iﬁteﬁded to"dau:se unnecessary delay”
There; are no commas in the regulation. | ' A
86. The regulation cquld also be interpreted to be limited to two situations, so that it applies
to: . . »
| ) “bad faith actions or tactics that are frivolous” or
' 2) “bad faith actions or tactics that are .., solely intended to cause unnecessary delay’f. )
If these latter two _interpretations are correct, then “bad faith” is a necessary element of either of them.

87. Some examples of ‘facftions or _tac_tics” are provided in the regulation as is a definition of
what is “frivolous”. However, there is no gujdance as té wha_t»standa}rd. ého_uld be applied for evaluating
the “bad faith” (or the absence of good faith) of a party. | |

88. In additioh, subsection (b) of the regulatioﬁ prohibits an ALJ from making a
recommendation for an award of sanctions “W@thout providing notice and an opportunity to be heard.”
This provision may require more than just the Anotic;,e of the hearif;g.

89,  And, somewhat tangentially tied to the need for “noticg and an opportunjty to be heard”
under (b) is the languége in (c) which states: -

n
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(c) Whether there has been bad faith by a party shall be determined by the ALJ based upon
testimony under oath or other evidence. Any proposed order recommending sanctions by the
ALJ shall be on the record, or in writing, setting forth the factual findings on which the
sanctions are based, as well as setting forth the factual findings as to the reasonableness of
the amount(s) to be paid. (Underline added.)

90. As can be seen from the underlined portion of the first sentence, if “bad faith” is at issue,
there must be: an oppoftunity for the presentation of “testimony .under oath” (which was not available in
the hearing on the inotion). And, the second sentencé requires that “Any proposed order...” (whether
there has been “bad faith” or not?) must contain two sets of factual findings (presumed to be based on the
“testimony under oath oerther evidence”). These factual ﬁndings must be as to both the basis for the
awarding of the sancfions as wel’l as the reasonableness of the amounts of the sanctions recommended. |
Neither_of these could have been accomplished during or as a result of the hearing on the motion held
before the ALJ on March 17, 2014. If nothing else, Mr. Steffes did not have an dpportunity to address
the reasonableness of the amounts of the sanctions sought by GM as the amounts were not mentioned
until the Reply had been filed on the Friglay before the Monday hearing; . |

91: - Thereisalso the pqssibility of‘ir}terioréting' tha.t poriign of 't‘hé iénéuage 1n (c) as requiring
“testimoﬁy uﬂder oath br other evidence” only if the qlaim is that there has been “bad faith” but not if the
claim is that the “action or tactics” were “frivolous or solely intended to cause unnecessary delaj”. This
could b_e‘so as the language in (c) expressly states “whether there has been bad faith....” but makes no
referenée to the need for “testimony under oafch or cher e.vidence” if the claim is 'that of “frivolous or
éolely intended to cause unneceséary délay.” Of course, “bad faith” could-be implicitly included in either
of these situations, | . v | . \ |

92, V, Complicating things somewhat fqrther is the possibility of interpreting the regulation to
determine if the monetary sanctions sought should be limited to the fees and costs incurred solely in
bringing the rhotion to dismiss the protests (that GM asserts was “tqtaﬂjr Withput merit” and thus
“frivolous™) or whether the monetary sanctions sought should also include the fees and costs incurred in
bringing the motion fqr sanctions and doing so in compliance with the requirements of the regulation.

93. It may well be that the aftorney’s fees and oosts- incurred in pursuing the claim for
monetary sanctioris will be significantly greater than the claim for gttorney’s fees and costs in seeking to

obtain dismissal of the protests. GM’s claim for attorney’s fees and costs incurred in connection seeking
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dismissal of the protests is in the amount of $6,745 which 1ncludes 17 hours of attorney’s fees and a $200
filing fee 1t is quite posmble that, due to the emphasis on “live testlmony” and the need for two sets of
findings of facts, that, in pursuing the claim for monetary sanctions, there-will be the need'for discovery
(including depositions). The additional attorney’s fees and costs for pursuing the claim for monetary
sanctions could greatly exceed $6,745. | A

94, - Whether aﬁ award of sanctions can or cannot include the costs of pursuing the motion for
sanctions may be a major factor in any decision of the parties to continue to pursue the claim or continue
to defend against the cla1m |

95. The ALJ stated that, based upon what was before him as of the time of the hearing, he was
of the opinion GM had established prima facie that the filing of the two protests was “totally without
merit” and therefore would be “frivolous” within the'z deﬁnition contained in Section 551.21 of the -
regulation. Howe.ver, the ALJ is not permitted t.o. make such a vr‘ecommendation___to the Board as there
must first be an opportunity for both sides, a_nd especially Protestant and Mr. Steffes, to introduce
evidence as to the decisiop to file the new protests. And, in addition, the ALJ cannot make a
recommendation Without specific “factual findings on which fhé_ sanctions are based” along with specific -
“factual findings as to the reasonableness of the amount(s) to be p'aid.” (13 CCR § 551.21(c))

96. In supp‘ort' of the l_ikelihopd that sanctions may be appropriate here are f_chat rather than -
waiting for months prior to filing the_sg new brotests,l’.th.ere was ample opportunity for Mr. Steffes and the

others claiming an ownership interest in the franchisee to seek to be heard before the hearing on the

merits of the prior protests, or during the hearing on the merits of the protest, or even before the Board

when it was considering the Proposed Decision.
97. M. Steffes had knowledge of the prior protests, and the upcoming"hearing on them, no
later than October 7, 2013, approximately two weeks prior to the hearing held on October 22, 2013,
before ALJ Hagle. |
-9 Mr. Steffes could have filed a motion to intervene pursuant to Section 551.13 of the
Board’s regulations. If granted, Mr. Steffes may have been permitted to engage in discovery as well as
putting on evidence and crossjexgmination of witnesses, perhaps participgting in settlemgnt negotiations,

and including the filing of an amicus curiae brief.
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99.  And, Mr. Steffes may have sought to present evidence before AEJ Hagle, both oral and
docurnented as “other interested individuals and groups” as stated in Section 3066.

100. In addltlon, Mr. Steffes could have sought to make an appearance before the Board itself
when it was cons1der1ng the Proposed Decision of ALJ Hagle on November 12, 2013.
| 101. Ttis difﬁcnlt ‘_co. believe thaf Mr. Steffes was not aware of the Decision of the Board issued
on November 12, 2013 at some time far in advance of February 14, 2013-, when he filed the two neV\.r
protests. Although Mr. Steffes filed the new protests on February 14, 2014, in pro per, as stated earlier,
Mr. ‘-Steffes had been repre_sented by counsel whlo had .exchanged corflmnnicatione with counsel fcr
Respondent | .

RECOMMENDATION AS TO THE MOTION FOR AN AWARD OF SANCTIONS

102. Itis recommended that this portion of the Motion be remanded to an ALJ of the Board for
further consideration taking into account the language of the Board’s'reg'ulation.' _

PROPOSED ORDER OF REMAND REGARDING THE
"~ MOTION FOR AWARD OF SANCTIONS - "

" It is hereby ordered that the portion of the motion seeking an-award of sanctions is remanded to
an ALJ of the Boafd for further nroceedings in accordance with the provisions cf 13 CCR § 551.21.

PROPOSED ORDER ADOPTING THE RECOMMENDATION REGARDIN(J
. THE MOTION TO DISMISS THE PROTESTS

It is hereby: _determined that the portion of the motion regarding dismissal of tne protests shall be
adopted and orders of dismissal be issued'upon the determination by the Board of the issues regarding
that portion of the motion seeking an award of sanctions.

-] hereby subrnlt the fore gomg wh1ch cons‘ntutes my .
proposed order in the above-entitled matters, as the
. result of a hearing before me, and I recommend this
proposed order be adopted as the decision of the
- New Motor Vehicle Board.
DA..TED:, March 27, 2014

. 7 .
By: MM v
ANTHONY FLSKROCKI |

Admmlstratlve Law Jodgé-*

Jean Shiomoto, Director, DMV *
Mary Garcia, Branch Chlef
Occupatmnal Licensing, DMV
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8 551.21. Sanctions -Bad-Faith-Actions.

(a) In any proceeding before the board or an ALJ, no party or representative of a
party shall engage in or participate in any actions or tactics that are frivolous, or that are
intended to cause or will result in unnecessary delay.

(b) _For purposes of this section, “party” or “representative of a party” includes, but is
not limited to, a party’s officer, director, managing agent, dealer principal or the
equivalent, or their attorney.

(1) "Actions or tactics" include, but are not limited to, the making or opposing of
motions or the failure to comply with a lawful order or ruling of the board or an ALJ

including a failure to comply timely with a pre-hearing conference order or discovery
order.

(2) "Frivolous" includes, but is not limited to means:

(A) Totally without merit as there is an absence of reasonable support, under the facts
or law, for making or opposing the motion(s), or for the failure to comply; or

(B) For the sele purpose of harassing an opposing party or counsel.

(C) Actions or tactics, whether consisting of affirmative conduct or failure to act or
respond, that will result or do result in unnecessary delay or costs, or are otherwise not
in good faith.

(c) A party asserting a violation of this section may, by way of written motion in
compliance with Article 1, section 551.19, or oral motion made on the record during
reported proceedings, request that the board or an ALJ recommend that the board
impose sanctions upon a party, or party’s representative, or both.

(d) An ALJ presiding over the matter who believes there has been a violation of this
section may on his or her own initiative recommend that the board impose sanctions
upon a party, or party’s representative, or both.

b} (e) The board shall not order sanctions, or an ALJ shall not recommend an award
of sanctions, without providing the party or party’s representative against whom
sanctions are sought notice and an opportunity to be heard.

(f) The board or ALJ shall make determinations as to whether the actions or tactics
were frivolous based upon the administrative record and any additional testimony or
documentary evidence presented.

{6} (@) W
based—upomesumonyﬁndepea%hopo%he#ewdene& Any proposed order

recommending sanctions by the ALJ or board order imposing sanctions shall be on the
record, or in writing, setting forth the factual findings on which the recommended or
board ordered sanctions are based, as well as setting forth the factual findings as to the
reasonableness of the sanctions, including the reasonableness of any amount(s) to be
paid.

) (h) A proposed order recommending an award of sanctions shall be considered by
the board members at their next regularly scheduled meeting. A determination not to
award sanctions is shall not be considered by the board members and is final upon
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issuance by the ALJ.

(e} (i) The board members' consideration to affirm, reject or modify the ALJ's award of
sanctions does not alone constitute grounds for continuance of any previously
scheduled dates in the proceeding.

(1) If the motion for sanctions is granted, the board may order or an ALJ may
recommend that the party or party’s representative or both pay the movant’s reasonable
expenses and attorney’s fees incurred in bringing and pursuing the motion. However,
attorney’s fees and expenses will not be ordered if:

(A) The movant filed the motion before attempting in good faith to obtain compliance
by the opposing party without board action;

(B) The opposing party’s noncompliance, nondisclosure, response, or objection was
substantially justified; or

(C) Other circumstances make an award unjust.

(k) If the motion for sanctions is denied, the board may order or an ALJ may
recommend, after giving an opportunity to be heard, the movant or movant’s
representative or both to pay the party or party’s representative who opposed the
motion reasonable expenses and attorney’s fees in bringing and pursuing the motion for
such expenses and attorney’s fees. However, attorney’s fees and expenses will not be
ordered if the motion for sanctions was substantially justified or other circumstances
make an award unjust.

(D If the motion for sanctions is granted in part and denied in part, the board may
order or an ALJ may recommend that an award of reasonable expenses and attorney’s
fees incurred in connection with bringing or opposing the motion be apportioned.

Note: Authority cited: Section 3050(a), Vehicle Code. Reference: Sections 128.5, 2023.010 2023.020,
2023.030, and 2023.040, Code of Civil Procedure; Section 11455.30, Government Code; and Section
3050.2, Vehicle Code.
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