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}bk1{Form 1. Voluntary Petition (CDC Local Version)}bk{

B1 (Official Form 1)(12/11)         
United States Bankruptcy Court Voluntary Petition

 Name of Debtor (if individual, enter Last, First, Middle):

All Other Names used by the Debtor in the last 8 years
(include married, maiden, and trade names):

Last four digits of Soc. Sec. or Individual-Taxpayer I.D. (ITIN) No./Complete EIN
(if more than one, state all)

Street Address of Debtor (No. and Street, City, and State):

County of Residence or of the Principal Place of Business:

Mailing Address of Debtor (if different from street address):

Location of Principal Assets of Business Debtor
(if different from street address above):

Name of Joint Debtor (Spouse) (Last, First, Middle):

All Other Names used by the Joint Debtor in the last 8 years
(include married, maiden, and trade names):

Last four digits of Soc. Sec. or Individual-Taxpayer I.D. (ITIN) No./Complete EIN
(if more than one, state all)

Street Address of Joint Debtor (No. and Street, City, and State):

County of Residence or of the Principal Place of Business:

Mailing Address of Joint Debtor (if different from street address):

ZIP Code ZIP Code

ZIP Code ZIP Code

 

 
Type of Debtor

(Form of Organization)  (Check one box)
 Individual (includes Joint Debtors)
 See Exhibit D on page 2 of this form.
  Corporation (includes LLC and LLP)
  Partnership
  Other (If debtor is not one of the above entities,

check this box and state type of entity below.)
 

Chapter 15 Debtors
  Country of debtor's center of main interests:
 
  Each country in which a foreign proceeding
 by, regarding, or against debtor is pending:
  
  

Filing Fee (Check one box)
 Full Filing Fee attached

 Filing Fee to be paid in installments (applicable to individuals only). Must
attach signed application for the court's consideration certifying that the
debtor is unable to pay fee except in installments. Rule 1006(b). See Official
Form 3A.

 Filing Fee waiver requested (applicable to chapter 7 individuals only). Must
attach signed application for the court's consideration. See Official Form 3B.

Nature of Business
(Check one box)

 Health Care Business
 Single Asset Real Estate as defined

in 11 U.S.C. § 101 (51B)
 Railroad
 Stockbroker
  Commodity Broker
  Clearing Bank
  Other

Tax-Exempt Entity
(Check box, if applicable)

 Debtor is a tax-exempt organization
under Title 26 of the United States
Code (the Internal Revenue Code).

Chapter of Bankruptcy Code Under Which
the Petition is Filed (Check one box)

    Chapter 7
   Chapter 9
   Chapter 11
   Chapter 12
   Chapter 13

   Chapter 15 Petition for Recognition
of a Foreign Main Proceeding

   Chapter 15 Petition for Recognition
of a Foreign Nonmain Proceeding

Nature of Debts
(Check one box)

   Debts are primarily consumer debts,    Debts are primarily
defined in 11 U.S.C. § 101(8) as business debts.
"incurred by an individual primarily for
a personal, family, or household purpose."

Chapter 11 DebtorsCheck one box:
Debtor is a small business debtor as defined in 11 U.S.C. § 101(51D).
Debtor is not a small business debtor as defined in 11 U.S.C. § 101(51D).

Check if:
Debtor’s aggregate noncontingent liquidated debts (excluding debts owed to insiders or affiliates)
are less than $2,343,300 (amount subject to adjustment on 4/01/13 and every three years thereafter).  

Check all applicable boxes:
A plan is being filed with this petition.

 Acceptances of the plan were solicited prepetition from one or more classes of creditors,
in accordance with 11 U.S.C. § 1126(b).

 

THIS SPACE IS FOR COURT USE ONLYStatistical/Administrative Information
Debtor estimates that funds will be available for distribution to unsecured creditors.
Debtor estimates that, after any exempt property is excluded and administrative expenses paid, 
there will be no funds available for distribution to unsecured creditors.

Estimated Number of Creditors

1- 50- 100- 200- 1,000-  5,001- 10,001- 25,001- 50,001-  OVER
49 99 199 999 5,000 10,000 25,000 50,000 100,000 100,000

Estimated Assets

$0 to $50,001 to $100,001 to $500,001 $1,000,001 $10,000,001 $50,000,001 $100,000,001 $500,000,001 More than
$50,000 $100,000 $500,000 to $1 to $10 to $50 to $100 to $500 to $1 billion $1 billion

million million million million million

 Estimated Liabilities

$0 to $50,001 to $100,001 to $500,001 $1,000,001 $10,000,001 $50,000,001 $100,000,001 $500,000,001 More than
$50,000 $100,000 $500,000 to $1 to $10 to $50 to $100 to $500 to $1 billion $1 billion

million million million million million

Central District of California

West Covina Motors, Inc.

DBA Clippinger Chevrolet; DBA Clippinger Chrysler Jeep
Dodge

95-4444923

2000 East Garvey Avenue South
West Covina, CA

Los Angeles

91791

Case 2:12-bk-52197-ER    Doc 1    Filed 12/28/12    Entered 12/28/12 18:15:36    Desc
 Main Document      Page 1 of 13



B1 (Official Form 1)(12/11) Page 2 

Voluntary Petition
(This page must be completed and filed in every case)

Name of Debtor(s):

All Prior Bankruptcy Cases Filed Within Last 8 Years (If more than two, attach additional sheet) 
 Location Case Number: Date Filed:

Where Filed:

 Location Case Number: Date Filed:
Where Filed:

Pending Bankruptcy Case Filed by any Spouse, Partner, or Affiliate of this Debtor (If more than one, attach additional sheet)
Name of Debtor: Case Number: Date Filed:

District: Relationship: Judge:

Exhibit A 

(To be completed if debtor is required to file periodic reports (e.g.,
forms 10K and 10Q) with the Securities and Exchange Commission
pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934
and is requesting relief under chapter 11.)

  Exhibit A is attached and made a part of this petition.

Exhibit C
Does the debtor own or have possession of any property that poses or is alleged to pose a threat of imminent and identifiable harm to public health or safety?

  Yes, and Exhibit C is attached and made a part of this petition.

  No.

Exhibit D
(To be completed by every individual debtor. If a joint petition is filed, each spouse must complete and attach a separate Exhibit D.)

  Exhibit D completed and signed by the debtor is attached and made a part of this petition.
If this is a joint petition:

  Exhibit D also completed and signed by the joint debtor is attached and made a part of this petition.

Information Regarding the Debtor - Venue
(Check any applicable box)

Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180
days immediately preceding the date of this petition or for a longer part of such 180 days than in any other District.
There is a bankruptcy case concerning debtor's affiliate, general partner, or partnership pending in this District.
Debtor is a debtor in a foreign proceeding and has its principal place of business or principal assets in the United States in
this District, or has no principal place of business or assets in the United States but is a defendant in an action or
proceeding [in a federal or state court] in this District, or the interests of the parties will be served in regard to the relief
sought in this District.

Certification by a Debtor Who Resides as a Tenant of Residential Property
(Check all applicable boxes)

Landlord has a judgment against the debtor for possession of debtor's residence. (If box checked, complete the following.)

 
(Name of landlord that obtained judgment)

  
(Address of landlord)

Debtor claims that under applicable nonbankruptcy law, there are circumstances under which the debtor would be permitted to cure
the entire monetary default that gave rise to the judgment for possession, after the judgment for possession was entered, and 
Debtor has included in this petition the deposit with the court of any rent that would become due during the 30-day period
after the filing of the petition.
Debtor certifies that he/she has served the Landlord with this certification. (11 U.S.C. § 362(l)).

Exhibit B
(To be completed if debtor is an individual whose debts are primarily consumer debts.)

I, the attorney for the petitioner named in the foregoing petition, declare that I
have informed the petitioner that [he or she] may proceed under chapter 7, 11,
12, or 13 of title 11, United States Code, and have explained the relief available
under each such chapter. I further certify that I delivered to the debtor the notice
required by 11 U.S.C. §342(b).

X
Signature of Attorney for Debtor(s) (Date)

 

 

West Covina Motors, Inc.

- None -

Hassen Imports Partnership 2:11-bk-42068-ER  7/27/11

Central District of California (Los Angeles Division) Potentially Related Entity Ernest M. Robles

Case 2:12-bk-52197-ER    Doc 1    Filed 12/28/12    Entered 12/28/12 18:15:36    Desc
 Main Document      Page 2 of 13



B1 (Official Form 1)(12/11) Page 3  

Voluntary Petition
(This page must be completed and filed in every case)

Name of Debtor(s):

Signatures
Signature(s) of Debtor(s) (Individual/Joint) 

I declare under penalty of perjury that the information provided in this
petition is true and correct.
[If petitioner is an individual whose debts are primarily consumer debts and
has chosen to file under chapter 7] I am aware that I may proceed under
chapter 7, 11, 12, or 13 of title 11, United States Code, understand the relief
available under each such chapter, and choose to proceed under chapter 7.
[If no attorney represents me and no bankruptcy petition preparer signs the
petition] I have obtained and read the notice required by 11 U.S.C. §342(b).

I request relief in accordance with the chapter of title 11, United States Code,
specified in this petition.

 X
Signature of Debtor

 X
Signature of Joint Debtor

 
Telephone Number (If not represented by attorney)

 
Date

Signature of Attorney*

 X
Signature of Attorney for Debtor(s)

 
Printed Name of Attorney for Debtor(s)

 
Firm Name

 
Address

 
Telephone Number

 
Date
*In a case in which § 707(b)(4)(D) applies, this signature also constitutes a
certification that the attorney has no knowledge after an inquiry that the
information in the schedules is incorrect.

Signature of Debtor (Corporation/Partnership)
 

I declare under penalty of perjury that the information provided in this
petition is true and correct, and that I have been authorized to file this petition
on behalf of the debtor.

The debtor requests relief in accordance with the chapter of title 11, United
States Code, specified in this petition.

 X
Signature of Authorized Individual

 
Printed Name of Authorized Individual

 
Title of Authorized Individual

 
Date

Signature of a Foreign Representative 
I declare under penalty of perjury that the information provided in this petition
is true and correct, that I am the foreign representative of a debtor in a foreign
proceeding, and that I am authorized to file this petition.
(Check only one box.)

I request relief in accordance with chapter 15 of title 11. United States Code.
Certified copies of the documents required by 11 U.S.C. §1515 are attached.

Pursuant to 11 U.S.C. §1511, I request relief in accordance with the chapter
of title 11 specified in this petition. A certified copy of the order granting
recognition of the foreign main proceeding is attached.

 X
Signature of Foreign Representative

 
Printed Name of Foreign Representative

 
Date

Signature of Non-Attorney Bankruptcy Petition Preparer

I declare under penalty of perjury that: (1) I am a bankruptcy petition
preparer as defined in 11 U.S.C. § 110; (2) I prepared this document for
compensation and have provided the debtor with a copy of this document
and the notices and information required under 11 U.S.C. §§ 110(b),
110(h), and 342(b); and, (3) if rules or guidelines have been promulgated
pursuant to 11 U.S.C. § 110(h) setting a maximum fee for services
chargeable by bankruptcy petition preparers, I have given the debtor notice
of the maximum amount before preparing any document for filing for a
debtor or accepting any fee from the debtor, as required in that section.
Official Form 19 is attached.

 
Printed Name and title, if any, of Bankruptcy Petition Preparer

 
Social-Security number (If the bankrutpcy petition preparer is not
an individual, state the Social Security number of the officer,
principal, responsible person or partner of the bankruptcy petition
preparer.)(Required by 11 U.S.C. § 110.)

 
Address

 X
 

Date

Signature of bankruptcy petition preparer or officer, principal, responsible
person,or partner whose Social Security number is provided above.

Names and Social-Security numbers of all other individuals who prepared or
assisted in preparing this document unless the bankruptcy petition preparer is
not an individual:

If more than one person prepared this document, attach additional sheets
conforming to the appropriate official form for each person.

A bankruptcy petition preparer’s failure to comply with the provisions of
title 11 and the Federal Rules of Bankruptcy Procedure may result in
fines or imprisonment or both. 11 U.S.C. §110; 18 U.S.C. §156.
 

West Covina Motors, Inc.

/s/ Martin J. Brill

Martin J. Brill 53220

Levene, Neale, Bender, Yoo & Brill LLP

10250 Constellation Blvd.
Suite 1700
Los Angeles, CA 90067

(310) 229-1234

December 28, 2012 53220

Ziad Alhassen

/s/ Ziad Alhassen

President

December 28, 2012

Case 2:12-bk-52197-ER    Doc 1    Filed 12/28/12    Entered 12/28/12 18:15:36    Desc
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B4 (Official Form 4) (12/07)

United States Bankruptcy Court
Central District of California

In re West Covina Motors, Inc. Case No.
Debtor(s) Chapter 11

LIST OF CREDITORS HOLDING 20 LARGEST UNSECURED CLAIMS

Following is the list of the debtor's creditors holding the 20 largest unsecured claims. The list is prepared in
accordance with Fed. R. Bankr. P. 1007(d) for filing in this chapter 11 [or chapter 9] case. The list does not include (1)
persons who come within the definition of "insider" set forth in 11 U.S.C. § 101, or (2) secured creditors unless the value of
the collateral is such that the unsecured deficiency places the creditor among the holders of the 20 largest unsecured claims.
If a minor child is one of the creditors holding the 20 largest unsecured claims, state the child's initials and the name and
address of the child's parent or guardian, such as "A.B., a minor child, by John Doe, guardian."  Do not disclose the child's
name.  See 11 U.S.C. § 112; Fed. R. Bankr. P. 1007(m).

(1)

Name of creditor and complete
mailing address including zip
code

(2)

Name, telephone number and complete
mailing address, including zip code, of
employee, agent, or department of creditor
familiar with claim who may be contacted

(3)

Nature of claim (trade
debt, bank loan,
government contract,
etc.)

(4)

Indicate if claim is
contingent,
unliquidated,
disputed, or
subject to setoff

(5)

Amount of claim
[if secured, also
state value of
security]

City of West Covina
c/o James H. Broderick, Jr.
555 South Flower Street,
31st Floor
Los Angeles, CA 90071

City of West Covina
c/o James H. Broderick, Jr.
555 South Flower Street, 31st Floor
Los Angeles, CA 90071

Loan/Judgment Disputed 7,586,603.92

(0.00 secured)

State of California
Employment
Development Department
10330 Pioneer Blvd., Suite
150
Santa Fe Springs, CA 90670

State of California Employment
Development Department
10330 Pioneer Blvd., Suite 150
Santa Fe Springs, CA 90670

Taxes 488,078.34

Reynolds & Reynolds
One Reynolds Way
Dayton, OH 45430

Reynolds & Reynolds Services 400,000.00

Farhat Chamani Farhat Chamani Trade Debt 268,000.00

William Larry Colvin
1568 Green Drive
Chino Hills, CA 91709

William Larry Colvin
1568 Green Drive
Chino Hills, CA 91709

Trade Debt 200,000.00

Kaiser Foundation Health
Plan, Inc.
One Kaiser Plaza
Oakland, CA 94612

Kaiser Foundation Health Plan, Inc.
One Kaiser Plaza
Oakland, CA 94612

Services Disputed 189,357.24

Smeal Manufacturing
Company
610 West 4th Street
Snyder, NE 68664

Smeal Manufacturing Company
610 West 4th Street
Snyder, NE 68664

Trade Debt 79,200.00

State of California
Board of Equalization
P.O. Box 1500
West Covina, CA

State of California
Board of Equalization
P.O. Box 1500
West Covina, CA

Taxes 74,100.00

A&G Custom Auto Sound
5747 Whittier Blvd.
Los Angeles, CA 90022

A&G Custom Auto Sound
5747 Whittier Blvd.
Los Angeles, CA 90022

Trade Debt 33,000.00

Software Copyright (c) 1996-2012 CCH INCORPORATED - www.bestcase.com Best Case Bankruptcy
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B4 (Official Form 4) (12/07) - Cont.
In re West Covina Motors, Inc. Case No.

Debtor(s)

LIST OF CREDITORS HOLDING 20 LARGEST UNSECURED CLAIMS
(Continuation Sheet)

(1)

Name of creditor and complete
mailing address including zip
code

(2)

Name, telephone number and complete
mailing address, including zip code, of
employee, agent, or department of creditor
familiar with claim who may be contacted

(3)

Nature of claim (trade
debt, bank loan,
government contract,
etc.)

(4)

Indicate if claim is
contingent,
unliquidated,
disputed, or
subject to setoff

(5)

Amount of claim
[if secured, also
state value of
security]

Fisher & Phillips LLP
444 South Flower Street,
Suite 1590
Los Angeles, CA 90071

Fisher & Phillips LLP
444 South Flower Street, Suite 1590
Los Angeles, CA 90071

Services Disputed 4,187.80

DECLARATION UNDER PENALTY OF PERJURY
ON BEHALF OF A CORPORATION OR PARTNERSHIP

I, the President of the corporation named as the debtor in this case, declare under penalty of perjury that I
have read the foregoing list and that it is true and correct to the best of my information and belief.

Date December 28, 2012 Signature /s/ Ziad Alhassen
Ziad Alhassen
President

Penalty for making a false statement or concealing property:  Fine of up to $500,000 or imprisonment for up to 5 years or both.
18 U.S.C. §§  152 and 3571.

Software Copyright (c) 1996-2012 CCH INCORPORATED - www.bestcase.com Best Case Bankruptcy
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Verification of Creditor Mailing List - (Rev. 10/05) 2005 USBC, Central District of California

MASTER MAILING LIST
Verification Pursuant to Local Bankruptcy Rule 1007-2(d)

Name Martin J. Brill 53220

Address 10250 Constellation Blvd. Suite 1700 Los Angeles, CA 90067

Telephone (310) 229-1234

Attorney for Debtor(s)
Debtor in Pro Per

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

List all names including trade names used by Debtor(s)
within last 8 years:
West Covina Motors, Inc.
DBA Clippinger Chevrolet; DBA Clippinger Chrysler Jeep
Dodge

Case No.:

Chapter: 11

VERIFICATION OF CREDITOR MAILING LIST

The above named debtor(s), or debtor's attorney if applicable, do hereby certify under penalty of perjury that the attached
Master Mailing List of creditors, consisting of    0    sheet(s) is complete, correct, and consistent with the debtor's
schedules pursuant to Local Rule 1007-2(d) and I/we assume all responsibility for errors and omissions.

Date: 12/28/2012 /s/ Ziad Alhassen
Ziad Alhassen, President
Signer/Title

Case 2:12-bk-52197-ER    Doc 1    Filed 12/28/12    Entered 12/28/12 18:15:36    Desc
 Main Document      Page 6 of 13



}bk1{Creditor Address Matrix}bk{

West Covina Motors, Inc.
2000 East Garvey Avenue South
West Covina, CA 91791

Martin J. Brill
Levene, Neale, Bender, Yoo & Brill LLP
10250 Constellation Blvd.
Suite 1700
Los Angeles, CA 90067

U.S. Trustee
Ernst & Young Plaza
725 S. Figueroa Street, 26th Floor
Los Angeles, CA 90017

A&G Custom Auto Sound
5747 Whittier Blvd.
Los Angeles, CA 90022

Centerline Dynamics

City of West Covina
c/o James H. Broderick, Jr.
555 South Flower Street, 31st Floor
Los Angeles, CA 90071

CorePointe Capital Finance LLC
c/o Kim Gage, Esq.
535 Anton Blvd., 10th Floor
Costa Mesa, CA 92626

Dighton America, Inc.
100 North Barranca Avenue
Suite 900
West Covina, CA 91791

Case 2:12-bk-52197-ER    Doc 1    Filed 12/28/12    Entered 12/28/12 18:15:36    Desc
 Main Document      Page 7 of 13



Farhat Chamani

Fisher & Phillips LLP
444 South Flower Street, Suite 1590
Los Angeles, CA 90071

Franchise Tax Board
Special Procedures
POB 2952
Sacramento, CA 95812

General Motors LLC
300 Renaisance Center
Detroit, MI 48265

Hassen Holding Company
100 North Barranca Avenue
Suite 900
West Covina, CA 91791

Hassen Imports Partnership
100 North Barranca Avenue
Suite 900
West Covina, CA 91791

Internal Revenue Service
Insolvency I Stop 5022
300 N. Los Angeles St., #4062
Los Angeles, CA 90012-9903

Internal Revenue Service
9350 Flair Drive
El Monte, CA 91731

Case 2:12-bk-52197-ER    Doc 1    Filed 12/28/12    Entered 12/28/12 18:15:36    Desc
 Main Document      Page 8 of 13



Kaiser Foundation Health Plan, Inc.
One Kaiser Plaza
Oakland, CA 94612

Kay Automotive Distributors
14650 Calvert Street
Van Nuys, CA 91411

Los Angeles Treasurer and Tax
Collector
PO Box 54110
Los Angeles, CA 90054

Preferred Auto Dealers Self
Insurance Program
P.O. Box 7138
Folsom, CA 95763

Preferred Auto Dealers Self
Insurance Program
248 Baurer Circle
Folsom, CA 95630

Reynolds & Reynolds
One Reynolds Way
Dayton, OH 45430

Smeal Manufacturing Company
610 West 4th Street
Snyder, NE 68664

State of California
Board of Equalization
P.O. Box 1500
West Covina, CA

Case 2:12-bk-52197-ER    Doc 1    Filed 12/28/12    Entered 12/28/12 18:15:36    Desc
 Main Document      Page 9 of 13



State of California Employment
Development Department
10330 Pioneer Blvd., Suite 150
Santa Fe Springs, CA 90670

Warren Distributing, Inc.
8737 Dice Road
Santa Fe Springs, CA 90670

West Covina Ford, Inc.
2000 East Garvey Avenue South
West Covina, CA 91791

William Larry Colvin
1568 Green Drive
Chino Hills, CA 91709

Case 2:12-bk-52197-ER    Doc 1    Filed 12/28/12    Entered 12/28/12 18:15:36    Desc
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Memorandum: Automatic Stay Does Not 
Apply to Dealer Agreement  

 

GREGORY R. OXFORD (State Bar No. 62333) 
goxford@icclawfirm.com 
ISAACS CLOUSE CROSE & OXFORD LLP 
21515 Hawthorne Boulevard, Suite 950 
Torrance, California 90503 
Telephone:  (310) 316-1990 
Facsimile: (310) 316-1330 
Attorneys for General Motors LLC 

UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 

 
In re: 
 
WEST COVINA MOTORS, INC., 
 
  Debtor. 

Case No.:  Case 2:12-bk-52197-ER  
 
Chapter 11 
 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF 
MOTION FOR ORDER 
CONFIRMING THAT AUTOMATIC 
STAY OF 11 U.S.C. § 362(a) DOES 
NOT BAR TERMINATION OF 
DEBTOR’S GENERAL MOTORS 
DEALER AGREEMENT  
[11 U.S.C. § 362(j)] 
 
Date: February 12, 2013 
Time: 10:00 a.m. 
Courtroom 1568 
Honorable Ernest M. Robles 

General Motors LLC (“GM”) respectfully submits this memorandum in support of 

its motion for an order pursuant to Section 362(j) of the Bankruptcy Code confirming that 

the automatic stay of Section 362(a) does not bar it from treating the Chevrolet Dealer 

Sales and Service Agreement between GM and the Debtor (“Dealer Agreement”) as 

having been terminated under non-bankruptcy law pursuant to the termination provisions 

of a Settlement and Deferred Termination Agreement and Release between the Debtor and 

GM (“Settlement Agreement”). 

Case 2:12-bk-52197-ER    Doc 51    Filed 01/22/13    Entered 01/22/13 12:56:34    Desc
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Memorandum: Automatic Stay Does Not 
Apply to Dealer Agreement  

 

i 

TABLE OF CONTENTS 

PRELIMINARY STATEMENT                 1 

STATEMENT OF FACTS                           3 

A. WCM’s Repeated Flooring Defaults                  3 

B. The Settlement and Deferred Termination Agreement and Release           3 

C. WCM’s Loss of Flooring (Again) Breaches the Settlement Agreement           6 

D. WCM Fails To Close the “Buy-Sell” Transaction and Files Chapter 11           7 

E. GM Seeks Termination To Re-Establish Chevrolet Representation           9 

ARGUMENT               10 

CONCLUSION               15
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Memorandum: Automatic Stay Does Not 
Apply to Dealer Agreement  

 

ii 

TABLE OF AUTHORITIES 

Cases                Page(s) 

Aetna Casualty & Surety Co. v. Gamel,  

 45 B.R. 345 (N.D.N.Y.1984)               13 

Counties Contracting and Const. Co. v. Constitution Life Ins. Co.,  

 855 F.2d 1054 (3d Cir.1988)                11 

Fed. Aviation Admin. v. Gull Air Inc. (In re Gull Air, Inc.),  

 890 F.2d 1255 (1st Cir.1989)                12 

Gloria Mfg. Corp. v. Int'l Ladies Garment Workers' Union,  

 734 F.2d 1020 (4th Cir.1984)               14 

In re ANR Advance Transp. Co.,  

 247 B.R. 771 (Bankr.E.D.Wis.2000)               13 

In re B & K Hydraulic Co.,  

 106 B.R. 131 (Bankr.E.D.Mich.1989)               13 

In re Balco Equities Ltd.,  

 312 B.R. 734 (Bankr.S.D.N.Y.2004)                 14 

In re Beck,  

 5 B.R. 169 (Bankr.D.Haw.1980)               11 

In re Child World, Inc.,  

 147 B.R. 847 (Bankr.S.D.N.Y.1992)                14 

In re Claremont Acquisition Corp.,  

 113 F.3d 1029 (9th Cir.1997)               10 

In re Diversified Washes of Vandalia, Inc.,  

 147 B.R. 23 (Bankr.S.D.Ohio 1992)               11 

In re Government Sec. Corp.,  

 101 B.R. 343 (Bankr.S.D.Fla.1989)               14 

In re Heaven Sent, Ltd., 

 37 B.R. 597 (Bankr. E.D.Pa.1984)               13 
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Apply to Dealer Agreement  

 

iii 
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PRELIMINARY STATEMENT 

For several years before the filing of this case, GM and the Debtor, West Covina 

Motors, Inc. (“WCM” or “Dealer”), were parties to the Dealer Agreement under which 

WCM sporadically operated an authorized Chevrolet dealership in West Covina.  

In 2010, after WCM had repeatedly defaulted on its obligation under the Dealer 

Agreement to maintain a wholesale “floor plan” credit line to finance its purchase of new 

Chevrolets from GM in a quantity sufficient to support expected sales to retail customers, 

GM gave written notice of its intent to terminate the Dealer Agreement.  If WCM did not 

have the credit necessary to purchase new Chevrolets from GM, it obviously could not 

sell enough vehicles to satisfy its retail sales obligations under the Dealer Agreement. 

In response to the termination notice, WCM filed a “protest” with the New Motor 

Vehicle Board of the State of California (“New Motor Vehicle Board” or, simply, 

“Board”) pursuant to Section 3060 of the California Vehicle Code.  Section 3060 and 

related Vehicle Code provisions entitled WCM to a hearing before the Board at which 

GM would have been required to prove that there was “good cause” for termination of the 

Dealer Agreement.  In lieu of a hearing, GM and WCM entered into the Settlement 

Agreement and asked the Board to adopt it as a Stipulated Decision of the Board pursuant 

to Cal. Veh. Code § 3050.7(a), which the Board did on December 15, 2010. 

In a nutshell, the Settlement Agreement required WCM to establish and maintain a 

new floor plan credit line and, if it did not do so, WCM agreed to terminate the Dealer 

Agreement voluntarily or present a proposal to GM to sell the dealership to an unaffiliated 

party.  After WCM again lost its floor plan credit line in December 2011, it presented such 

a “buy-sell” proposal and GM approved it, but the sale did not close by December 31, 

2012, as required by the Settlement Agreement and Stipulated Decision, triggering 

WCM’s agreement under Section 2.6 to voluntarily terminate the Dealer Agreement.   

On December 28, 2012, three days before the deadline for closing, WCM filed its 

chapter 11 petition for the avowed purpose of avoiding termination of the Dealer 

Agreement.  The issue presented by the present motion is whether the bankruptcy filing 
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and resulting automatic stay actually accomplished that goal.  It did not.  Under well-

settled principles of bankruptcy law, neither the filing of a bankruptcy petition nor the 

automatic stay could stay the passage or time or “undo” WCM’s voluntary agreement 

under non-bankruptcy law to terminate the Dealer Agreement if it failed to close the 

proposed buy-sell transaction within the period prescribed by the Settlement Agreement.  

As a result, the automatic stay does not bar the agreed voluntary termination of the Dealer 

Agreement or preclude GM from taking prompt steps unilaterally to identify and appoint a 

new Chevrolet dealer to serve West Covina and the surrounding communities.   

Simply put, WCM’s repeated contractual defaults, protracted legal proceedings and 

other delays have deprived Chevrolet of dealer representation in West Covina for years 

while at the same time preventing GM from appointing a replacement dealership with the 

financial capability of actually doing business there.  In fact, with the exception of 2011 

and a brief period in 2009 the Chevrolet brand has been “out of business” in West Covina 

since late 2008 – four and one-half years ago.  During most of this extended period, 

WCM’s empty dealership facility – adjacent to the I-10 freeway and fully visible to the 

tens of thousands of potential customers who drive past each day – has severely damaged 

Chevrolet’s good will and the reputation of its products, and that damage deepens with 

each passing day that the Clippinger Chevrolet “ghost town” persists beneath the ample 

and conspicuous Chevrolet signage at the deserted dealership.   

GM believes that the Dealer Agreement terminated by operation of law when the 

proposed “buy sell” transaction failed to close by December 31, 2012, but it has not taken 

any of the administrative steps necessary to complete the termination because it did not 

want to do anything that could somehow be interpreted as violating the automatic stay.  

Based on the undisputed facts, however, GM believes that no principle of bankruptcy, 

state or federal law interfered with the agreed termination of the Dealer Agreement or 

justifies delaying further GM’s legal right to identify and appoint a new Chevrolet dealer 

freed from the long-running legal obstacles and entanglements sponsored by WCM and its 

Dealer-Operator, Mr. Alhassen.  Thus, GM respectfully urges that its motion be granted. 
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STATEMENT OF FACTS 

A. WCM’s Repeated Flooring Defaults 

Article 10.2 of the Standard Provisions of the Dealer Agreement requires GM 

dealers like WCM “to have and maintain a separate line of credit from a creditworthy 

financial institution reasonably acceptable to General Motors and available to finance the 

Dealer’s wholesale purchase of new [GM] vehicles.”  Such “floor plan” financing, or 

“flooring,” enables the Dealer to finance and maintain an inventory of new vehicles to 

support its expected rate of new vehicle sales.  Oxford Decl., ¶ 2 & Exh. A. 

In late 2008, WCM’s floor plan financing provider, General Motors Acceptance 

Corporation (“GMAC”), suspended WCM’s flooring.  In May 2009, WCM obtained new 

flooring from GMAC, but GMAC withdrew WCM’s flooring again on September 15, 

2009.  Thereafter, WCM was not able to purchase from GM, and therefore could not sell 

to retail customers, enough new Chevrolets to meet its obligations under the Dealer 

Agreement.  Oxford Decl., ¶ 3 & Exhs. B, C and D. 

Based on WCM’s extended history of non-compliance with Article 10.2, GM in 

January 2010 gave notice of its intent to terminate WCM’s Dealer Agreement.  WCM 

filed a “protest” with the New Motor Vehicle Board pursuant to California Vehicle Code 

§ 3060.  Filing of the protest had the legal effect of enjoining termination of the Dealer 

Agreement pending an administrative hearing at which GM would have had to show there 

was “good cause” for the termination.  Oxford Decl., ¶ 4 & Exhs. E and F. 

B. The Settlement and Deferred Termination Agreement and Release 

The Board protest hearing was scheduled to begin on November 15, 2010.  As the 

hearing approached, WCM had been without any floor plan financing for nearly two years 

(late 2008 to late 2010, except for about three and one-half months in mid-2009).  Pictures 

taken in October 2010 dramatically illustrate the resulting dealership “ghost town” – a 

large, empty dealership lot devoid of new vehicle inventory – that then had persisted for 

many months beneath the Chevrolet signage clearly visible from the I-10 freeway.  

Oxford Decl., ¶ 5 & Exh. G.  The damage to the reputation and good will of Chevrolet 
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and its products was incalculable, to say nothing of the dealership’s abysmal new vehicle 

sales performance.   See Oxford Decl., ¶ 5 & Exh. H (excerpt from 2010 Sales Evaluation 

Report showing that WCM was last in the entire State of California in terms of combined 

new Chevrolet car and light-duty truck sales and had a “retail sales index” of 7.81 versus 

the minimum level of 100.00 required by Article 9 of the Dealer Agreement). 

In October 2010, about three weeks before the protest hearing, WCM delivered to 

GM’s counsel a new flooring commitment from GMAC.  Oxford Decl., ¶ 6 & Exh. I.  

Given WCM’s extended lack of flooring, GM was concerned that WCM’s flooring could 

again lapse, resulting in still another lengthy period in which WCM could not perform its 

key inventory-stocking and sales obligations under the Dealer Agreement and in which 

the damage to Chevrolet’s good will and reputation would resume.  To address this 

concern and obviate the need for a hearing at the Board, GM and WCM negotiated the 

Settlement Agreement and requested that the Board adopt it as a Stipulated Decision.  The 

Board did so on December 15, 2010.  Oxford Decl., ¶ 6 & Exhs. J, K and L.    

Under the Settlement Agreement GM agreed to withdraw its termination notice and 

WCM agreed – insofar as is pertinent here – substantially as follows: 

(a) that it would obtain from GMAC and maintain a new floor plan line 

of credit for Chevrolet of at least $3 million;  

(b) that if it lost its floor plan financing again, it would terminate its 

Dealer Agreement voluntarily if it did not within ninety days either:  

(1) provide GM with written confirmation that it had obtained a new 

floor plan line of credit of at least $3 million; or  

(2) present for GM’s approval a fully executed agreement and 

complete proposal for the sale of its dealership company stock or dealership 

business assets to an unaffiliated party (a “buy-sell” proposal);  

(c)  that if WCM presented and GM approved or conditionally approved 

a buy-sell proposal, WCM would voluntarily terminate its Dealer Agreement 
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unless the proposed buy-sell transaction closed within a prescribed period of 

time (30 days after the day after receipt of the approval notice from GM); and  

(d)  that if the approved buy-sell transaction did not close within the 

prescribed period, WCM would not “protest said voluntary termination 

pursuant to section 3060 of the Vehicle Code or file any other litigation of any 

nature whatsoever concerning termination of the Dealer Agreement.” 

Specifically, the relevant provisions of the Settlement Agreement are set out in 

pertinent part below [Exh. J (pp. 2-3)]: 

“2.2.  WCM agrees that until at least November 30, 2012 it will maintain 

a line of floor plan credit of at least $3 million with GMAC (or other financial 

source acceptable to GM pursuant to its normal business policies) for the sole 

purpose of acquiring, financing and carrying in dealer stock new Chevrolet 

vehicle inventory … ("Dedicated Chevrolet Flooring").  Further, WCM shall 

direct GMAC (or any subsequent floor plan lender approved by GM) to notify 

GM immediately if WCM loses its Dedicated Chevrolet Flooring or its amount 

declines below $3 million….   

“2.3.  If at any time before November 30, 2012, WCM loses its Dedicated 

Chevrolet Flooring or its total amount decreases below $3 million, WCM shall 

have ninety days to either (a) provide written evidence of a commitment for 

replacement Dedicated Chevrolet Flooring in the amount of at least $ 3 million 

from GMAC or another GM-approved financial institution or (b) present GM 

with a fully-executed "buy- sell" agreement and complete proposal for the 

transfer of the stock or assets of WCM to a person or entity not affiliated with 

WCM or Owner.  If WCM does not satisfy either of these conditions (a) or (b) 

within ninety days of the date it loses its Dedicated Chevrolet Flooring or its 

total amount decreases below $3 million, WCM agrees that its Dealer 

Agreement will terminate voluntarily effective 30 days later (i.e., 120 days after 

the loss of the Dedicated Chevrolet Flooring or its decrease below $ 3 million) 
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pursuant to Article 14.2 of the Dealer Agreement;…  WCM and Owners agree 

not to protest said voluntary termination pursuant to section 3060 of the Vehicle 

Code or to challenge said termination in any judicial or administrative forum and 

hereby agree that they will have no legal right to do so….   

“… 

“2.5.  If prior to the expiration of 90 days after WCM loses the Dedicated 

Chevrolet Flooring or its amount declines below $3 million, WCM submits a 

fully- executed "buy-sell" agreement and complete proposal for the transfer of 

the stock or assets of the dealership to a person or entity not affiliated with 

WCM or Owner, GM will consider WCM's proposal pursuant to its normal 

business policies and respond with either an approval, a conditional approval or 

a rejection of the proposal within sixty days in accordance with its normal 

business practices.  If GM approves or conditionally approves the proposal, and 

the "buy-sell" transaction closes within thirty days of the date that WCM is 

notified of such approval, this Agreement shall be of no further force or effect…. 

“2.6.  If a GM-approved "buy-sell" transaction does not close within 

thirty days of GM's notifying WCM of the approval, then WCM agrees that its 

Dealer Agreement will terminate voluntarily pursuant to Article 14.2 of the 

Dealer Agreement and that said termination will be effective 150 days after the 

date it loses its Dedicated Chevrolet Flooring or it decreases below $3 million; 

upon such termination, WCM shall be entitled to termination assistance pursuant 

to Article 15 of the Dealer Agreement with the exception of Article 15.3.  WCM 

agrees not to protest said voluntary termination pursuant to section 3060 of the 

Vehicle Code or file any other litigation of any nature whatsoever concerning 

termination of the Dealer Agreement.”  

C. WCM’s Loss of Flooring (Again) Breaches the Settlement Agreement 

As required by the Settlement Agreement, WCM initially did obtain a floor plan 

credit line of $3 million from GMAC and maintained it for approximately one year.  On 
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December 1, 2011, however, GM received notice from GMAC that it was again 

terminating WCM’s flooring.  Oxford Decl., ¶ 7 & Exh. M.  Under Section 2.3 of the 

Settlement Agreement, WCM then had ninety days either to obtain a replacement $3 

million floor plan line of credit or to submit a complete buy-sell proposal.  WCM did not 

satisfy either of these conditions within the specified ninety-day period.  However, WCM 

claimed – and instituted proceedings in which it obtained a Board decision – that WCM 

and its counsel had not received proper notice from GM under section 4.9 of the 

Settlement Agreement and, as a result, the ninety-day period had not yet expired.  Oxford 

Decl., ¶ 7 & Exh. N.   

The Board’s decision extended the deadline for WCM to obtain a replacement $3 

million floor plan line of credit or submit a complete buy-sell proposal until the 80st day 

after the mailing of the Board’s decision to the parties on August 24, 2012; consistent with 

the voluntary termination clause of the Settlement Agreement, the Board’s decision stated 

that if WCM failed to satisfy one of the conditions set forth in Section 2.3 of the 

Settlement Agreement, “Protestant’s franchise shall terminate on the 81st day after the 

date of mailing to the parties and their counsel by U.S. Postal Service certified mail a copy 

of the Board’s [decision].”  Exh. N, pp. 17-18.  Thus, if WCM failed to satisfy one of the 

conditions set forth in Section 2.3 within eighty days, its Dealer Agreement would 

terminate automatically. 

D. WCM Fails To Close the “Buy-Sell” Transaction and Files Chapter 11 

On November 12, 2012, WCM and a proposed purchaser, West Covina C, LLC 

(“WCC”), completed their submission to GM of a buy-sell proposal.  On November 29, 

2012, GM conditionally approved the buy-sell proposal.  Oxford Decl., ¶ 8 & Exh. O.  

Pursuant to Sections 2.5 and 2.6 WCC and the Debtor then had 30 days after the day after 

WCM’s receipt of GM’s approval notice, i.e., until December 31, 2012, to close the buy-

sell transaction.1  It is undisputed that the buy-sell transaction did not close by that date.   

                                                 
1  Oddly, the debtor’s motion for approval of bid procedures asserts that GM gave WCM 
only two weeks to close the proposed WCC transaction.  Under the clear language of 
Sections 2.5, 2.6 and 4.9, however, WCC and WCM actually had 32 days to close.  
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Recognizing that the proposed WCC transaction would not close on time (or at all), 

WCM commenced the present bankruptcy case on December 28, 2012.  As the Court 

knows, Hassen Imports Partnership (“HIP”), an affiliate of WCM that also is owned and 

controlled by WCM’s President, Ziad Alhassen, is the debtor in a long-running chapter 11 

bankruptcy case that recently was converted to chapter 7.  The conversion was ordered 

based on the inability of HIP, which owns the real estate on which the WCM dealership 

formerly operated, to confirm a plan of reorganization that depended, among other things, 

on the closing of the same proposed buy-sell transaction with WCC and on the execution 

by WCC and its affiliates of leases of HIP’s real estate.  In a last ditch effort to save the 

HIP case from conversion to chapter 7, HIP on New Years Day filed a supplemental 

memorandum and a supporting declaration in which Mr. Alhassen stated, among other 

things, the following: 

“14.  On December 28, 2012, WCM had no choice but to seek the 

protection of a chapter 11 bankruptcy filing.  GM required the closing of the 

GM Transaction with [WCC, an affiliate of] Y Transport by no later than 

December 31, 2012 and further required Y Transport to submit an executed 

letter by December 29, 2012 committing to close the GM Transaction by such 

a date.  GM asserted that, in the event that either condition was not timely 

performed, WCM’s Chevrolet (GM) franchise would be terminated. 

“15.  Because, among other things, the parties had not been able to 

obtain Bankruptcy Court approval for the leases of the Chevrolet Property or 

Hummer Property by the GM-imposed deadline, the GM Transaction was not 

capable of closing by the end of the year, and Y Transport was unwilling to 

return an executed letter to GM stating otherwise. As a result, WCM faced the 

very real possibility that it would lose all value associated with its Chevrolet 

(GM) franchise if it did not seek the protection of a bankruptcy filing.” 

Oxford Decl., ¶ 9 & Exh. P (emphasis added).  Thus, it is apparent that a primary goal of 

this bankruptcy case is to avoid WCM’s agreement that the Dealer Agreement would 
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terminate automatically under the Settlement Agreement and Stipulated Board Decision if 

it did not satisfy the condition that it timely close the proposed “buy-sell” transaction. 

E. GM Seeks Termination To Re-Establish Chevrolet Representation 

Following the loss of GMAC flooring on December 1, 2011, WCM has been 

without flooring – and Chevrolet has been without dealer representation in West Covina – 

for more than one year.  In fact, WCM’s inability to maintain the required line of floor 

plan financing has essentially put Chevrolet “out of business” in West Covina for more 

than three of the last four years (late 2008 until May 2009, from September 2009 to 

December 2010, and December 2011 to present).   

After its most recent loss of floorplan, the WCM dealership rapidly reverted to 

“ghost town” status, as graphically depicted in the photos that GM representatives took in 

mid-September 2012.  Navari Decl., ¶¶ 4-12 & Exhs. 1-9.  During calendar year 2012, the 

dealership sold only a single current model year new Chevrolet vehicle to a retail 

customer, and GM business records show that, with the exception of a single 2012 

Chevrolet Suburban, the Dealer appears not to have had any significant inventory of 

current model year Chevrolet vehicles at any time after that single retail sale and that the 

few units (approximately five) that briefly showed up in his inventory during the first half 

of 2012 were never delivered by the Dealer to a retail customer, but instead likely were re-

sold to another dealer.  Id., ¶ 3.  Further, as explained in Mr. Navari’s declaration, the 

dealership’s service department was essentially deserted for the entire nine-day period in 

September 2012 in which GM monitored daily business activity at the dealership.  GM 

did not observe a single sales or service customer at the dealership until the ninth day.  For 

all practical purposes, the dealership was closed. 

  Recognizing that this state of affairs was a flagrant and continuing breach of 

WCM’s obligation to conduct customary dealership sales and service operations during 

normal business hours, GM served WCM with another termination notice on October 3, 

2012 pursuant to Article 14.5.3 of the Dealer Agreement.  Oxford Decl., ¶ 10 & Exhs. A 

& Q.  Article 14.5.3 entitles GM without more to terminate a Dealer Agreement if the 
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Dealer “fail[s] to conduct customary sales and service operations during customary 

business hours for seven consecutive business days.”  Exh. A (p. 27).  WCM responded 

by filing a second protest with the New Motor Vehicle Board (“Second Protest”) that the 

parties have agreed to stay on the ground that it may be moot because, for the reasons set 

forth in this memorandum, the Dealer Agreement has terminated under Section 2.6 of the 

Settlement Agreement.  Oxford Decl., ¶ 10 & Exh. R.  

Regardless of any future proceedings in the Second Protest, WCM’s default under 

Article 14.5.3 in failing to conduct customary business operations during normal business 

hours is an incurable default that – separate and apart from the automatic termination of 

the Dealer Agreement under Section 2.6 of the Settlement Agreement – would bar WCM 

in any event from assuming and assigning its GM Dealer Agreement to a purchaser as a 

matter of law.  In re Claremont Acquisition Corp., 113 F.3d 1029, 1032-35 (9th Cir.1997).   

ARGUMENT 

Under section 362(c)(1) of the Bankruptcy Code, the automatic stay of section 

362(a) “of an act against property of the estate … continues until such property is no 

longer property of the estate.”  The present motion seeks an order pursuant to section 

362(j) and LBR 4000-1(e) that the Debtor’s former interest in its GM Dealer Agreement is 

no longer “property of the estate” (if, indeed, it ever was) – and therefore is not subject to 

the automatic stay – because the Dealer Agreement has terminated by operation of non-

bankruptcy law. 

Like a “franchise” agreement (which the Dealer Agreement technically is not), an 

automotive dealer agreement that is in effect on the date of a dealer’s bankruptcy filing is 

normally considered an executory contract and, as such, is “property of the estate” that is 

subject to the automatic stay absent contrary provisions of the agreement itself or state 

law.  See, e.g., Lauderdale Motorcar Corp. v. Rolls-Royce Motors, Inc. (In re Lauderdale 

Motorcar Corp.), 35 B.R. 544, 547 (Bankr.S.D.Fla.1983) (“The Debtor's property rights 

included the Dealer Agreement as it existed on July 27, 1983.  On the Filing Date, the 

Dealer Agreement was an executory contract the vitality of which must turn on the 
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agreement's own terms and applicable state law.”) (emphasis added; citations omitted); 

Counties Contracting and Const. Co. v. Constitution Life Ins. Co., 855 F.2d 1054, 1061 

(3d Cir.1988) (“Once the contract is no longer in existence, the right to assume it is 

extinguished.  A contract may not be assumed under § 365 if it has already expired 

according to its terms.”); Texscan Corp. v. Commercial Union Ins. Co. (In re Texscan 

Corp.), 107 B.R. 227, 230 (B.A.P. 9th Cir.1989) (“It is axiomatic that before 11 U.S.C. § 

365 can apply a contract must exist.  If a contract has expired by its own terms then there 

is nothing left to assume or reject.”). 

It is well-settled, therefore, that a franchise or dealer agreement that has expired or 

that has terminated under the contract terms and/or non-bankruptcy law, either before or 

after the bankruptcy filing, is not property of the estate, not an executory contract and not 

subject to the automatic stay, even if the termination does not become effective until after 

the date of the bankruptcy filing.  See, e.g., Turnpike Nissan, Inc. v. Nissan Motor Corp. 

in U.S.A. (In re Turnpike Nissan, Inc.), 150 B.R. 345, 346 & n.1 (Bankr.M.D.Pa.1992) 

(“The automatic stay created by the Debtor's bankruptcy on June 4, 1991, cannot extend 

the [June 7, 1991] termination date of the franchise agreement”), citing Moody v. 

AMOCO Oil Co., 734 F.2d 1200 (7th Cir.), cert. denied 469 U.S. 982 (1984); White 

Motor Corp. v. Nashville White Trucks, Inc. (In re Nashville White Trucks, Inc.), 5 B.R. 

112 (Bankr.M.D.Tenn.1980) (dealer agreement ceased to be an executory contract when it 

expired by its own terms several weeks after the bankruptcy filing); In re Diversified 

Washes of Vandalia, Inc., 147 B.R. 23, 25-27 (Bankr.S.D.Ohio 1992) (automatic stay did 

not prevent running of time until pre-petition notice terminating Shell Dealer Agreement 

became effective).  The same principles govern the analogous expiration or termination of 

leases and licenses.  See, e.g., In re P.I.N.E., Inc., 52 B.R. 463, 465 (Bankr.W.D.Mich. 

1985) (“a lease that expires by its own terms after the filing of the bankruptcy petition 

leaves nothing to assume or reject”); In re Beck, 5 B.R. 169, 170-71 (Bankr.D.Haw.1980) 

(“the filing of the petition for relief with the Bankruptcy Court in no way gives rise to a 
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right in the … debtor in possession to extend the … License Agreements, which expired 

by their terms [one month after the filing of the petition]”). 

Stating most broadly the legal principle that is dispositive here, the United States 

Court of Appeals for the First Circuit said this:  

“Regardless of whether Gull Air's proprietary interest in the [airport 

landing and take-off] slots rises to the level of ‘property of the estate’ within 

the meaning of the bankruptcy laws, Gull Air lost its limited proprietary 

interest by its failure to satisfy a qualifying condition.  The Bankruptcy Code 

does not create or enhance property rights of a debtor.  Thus, when a 

debtor's proprietary interest expires by operation of an express condition, the 

Bankruptcy Code does not preserve that interest and prevent termination.  

Accordingly, Gull Air's filing of a bankruptcy petition did not preserve Gull 

Air's interest in the LaGuardia slots and prevent that interest from 

automatically expiring upon Gull Air's failure to use the slots as required.” 

Fed. Aviation Admin. v. Gull Air Inc. (In re Gull Air, Inc.), 890 F.2d 1255, 1261-62 (1st 

Cir.1989) (emphasis added; citations and footnote omitted).   

This conclusion follows from the most basic principle governing the assumption of 

executory contracts by a trustee or, here, a debtor-in-possession:  as stated by the U.S. 

Supreme Court, an executory contract must be assumed cum onere, i.e., subject to all of its 

express terms, including any applicable expiration date or termination provisions:   

“Cancellation of a contract pursuant to its terms alters, of course, 

rights and duties of the trustee.  But the bankruptcy rule is that he takes the 

contracts of the debtor subject to their terms and conditions.  Contracts 

adopted by him are assumed cum onere.  The general rule is … that if the 

other party had a right to terminate the arrangement, that right survives 

adoption of the contract by the trustee….” 

Thompson v. Texas Mexican Ry. Co., 328 U.S. 134, 141, 66 S.Ct. 937, 90 L.Ed. 1132 

(1946) (footnote omitted).   
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Many decisions apply this rule.  E.g., Texas North Western Ry. Co. v. Diamond 

Shamrock Refining & Mktg Co. (In re Chicago, Rock Island & Pac. R.R. Co.), 865 F.2d 

807, 815 (7th Cir.1988) (“The fact that Rock Island had filed a bankruptcy petition in 

1975 did not prevent Diamond Shamrock from treating the contracts as terminated [based 

on Rock Island’s anticipatory repudiation].  A bankruptcy trustee ‘cannot accept the 

benefits of an executory contract without accepting the burdens as well.’  Therefore, ‘if 

the debtor has committed, or the trustee commits, an incurable breach, the trustee has no 

continuing rights under the contract.’”); In re Trigg, 630 F.2d 1370, 1374 (10th Cir.1980) 

(“A contract that provides for termination on the default of one party may terminate under 

ordinary principles of contract law even if the defaulting party has filed a petition under 

the Bankruptcy Act”); Schokbeton Indus. v. Schokbeton Prods. Corp., 466 F.2d 171, 176 

(5th Cir.1972) (“[T]he principle is in all instances the same -- a contractual termination 

provision is unaffected by the filing of a petition in bankruptcy and may be enforced 

against the trustee or debtor in possession”); In re Penn Traffic Co., 322 B.R. 63, 72 

(Bankr.S.D.N.Y.2005)  (“[T]he mere filing of a bankruptcy petition does not enhance a 

debtor's contract rights or diminish its obligations,” citing numerous authorities2); Shell 

Oil Co. v. Anne Cara Oil Co. (In re Anne Cara Oil Co.), 32 B.R. 643, 647 (Bankr.D.Mass. 

1983) (“‘Generally, a bankruptcy court may not extend a contract beyond its original 

terms.  The Bankruptcy Code neither enlarges the rights of a debtor under a contract, nor 

prevents the termination of a contract by its own terms.’”).  

                                                 
2  E.g., Moody supra, 734 F.2d at 1213 (“The filing of the Chapter 11 petition cannot 
expand debtors’ rights as against [the counter-contracting party, the franchisor]”); In re 
Sanders, 969 F.2d 591, 593 (7th Cir.1992) (“Filing a bankruptcy petition does not ‘expand 
or change a debtor's interest in an asset….’”); In re ANR Advance Transp. Co., 247 B.R. 
771, 774 (Bankr.E.D.Wis.2000) (same) In re M.J. & K Co., 161 B.R. 586, 593 (Bankr. 
S.D.N.Y.1993) (“The filing of a petition under the Code does not expand those rights 
[under a license agreement at issue]”); In re Nemko, Inc., 143 B.R. 980, 987 (Bankr. 
E.D.N.Y.1992) (“This contractual right is not affected by the filing of a Chapter 11 
petition.  The rights of a debtor to the property of the estate do not expand when the 
debtor files a petition in bankruptcy”); Aetna Casualty & Surety Co. v. Gamel, 45 B.R. 
345, 349 (N.D.N.Y.1984) (same); In re Heaven Sent, Ltd., 37 B.R. 597, 598 (Bankr. 
E.D.Pa.1984) (same); Valley Forge Plaza Assoc. v. Schwartz, 114 B.R. 60, 62 (E.D.Pa. 
1990) (“A debtor in bankruptcy has no greater rights or powers under a contract than the 
debtor would have outside of bankruptcy”). 
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As a result, despite WCM’s announced intent to seek approval for, among other 

things, its assumption of the Dealer Agreement and assignment of it to a potential auction 

purchaser of the dealership assets, the Court cannot approve the proposed assumption and 

assignment because, among other reasons, WCM has no remaining interest in the Dealer 

Agreement and, as a result, it is no longer an executory contract.  See Texscan Corp. v. 

Commercial Union Ins. Co. (In re Texscan Corp.), 107 B.R. 227, 230 (9th Cir. B.A.P. 

1989), aff’d on other gds 976 F.2d 1269 (9th Cir.1992) (“It is axiomatic that before 11 

U.S.C. § 365 can apply a contract must exist.  If a contract has expired by its own terms 

then there is nothing left to assume or reject….  [S]ince the [subject insurance] Plan 

expired five weeks after the bankruptcy case commenced and before either party filed a 11 

U.S.C. § 365(a) motion there was nothing for Texscan to assume or reject.”) (citation 

omitted).3  

                                                 
3  It is well settled that, while the “executoriness” of a contract is determined initially on 
the date the bankruptcy petition is filed, the subsequent termination of the contract under 
its own terms or non-bankruptcy law precludes assumption.  Gloria Mfg. Corp. v. Int'l 
Ladies Garment Workers' Union, 734 F.2d 1020, 1022 (4th Cir.1984) (“Once a contract 
has expired on its own terms, there is nothing left for the trustee to reject or assume....  
Because the contract expired before [the debtor] was able to obtain court approval for its 
attempt at rejection, the contract was no longer executory.”); In re Government Sec. 
Corp., 101 B.R. 343, 349 (Bankr.S.D.Fla.1989) (same); In re Balco Equities Ltd., 312 
B.R. 734, 750 (Bankr.S.D.N.Y.2004) (“It is well settled that 'events after the filing of the 
bankruptcy petition' may cause the contract to be regarded as not executory when the 
motion to assume or reject was made, such as contracts which expired post-petition by 
their own terms after the date of the petition but before the motion was heard”); In re 
Riodizio, Inc., 204 B.R. 417, 421 (Bankr.S.D.N.Y.1997) (“Sometimes … postpetition 
events alter the executoriness of a contract, as when a contract expires post-petition. In 
those circumstances, a court will look to the date the motion to assume or reject is made or 
heard rather than the petition date.”); In re Spectrum Information Technologies, Inc., 193 
B.R. 400, 404 (Bankr.E.D.N.Y.1996) (“[E]vents after the filing … may cause the contract 
to be regarded as not executory when the motion to assume or reject was made, such as 
contracts which expired post-petition by their own terms after the date of [filing] but 
before the motion was heard”); In re Child World, Inc., 147 B.R. 847, 851-52 (Bankr. 
S.D.N.Y.1992) (same); West Virginia Hosp. Ins. Corp. v. Broaddus Hosp. Ass'n (In re 
Broaddus Hosp. Ass'n), 159 B.R. 763, 771 (Bankr.N.D.W.Va.1993) (“‘The critical date 
for determining the executory nature of a contract is the date on which the bankruptcy 
court considers the debtor's application to assume or reject the contract’”); In re Wang 
Laboratories, Inc., 154 B.R. 389, 391 (Bankr.D.Mass.1993) (“The determination of 
whether a contract is executory is to be made not at the time of filing but at the time that 
the issue is before the Court”); In re B & K Hydraulic Co., 106 B.R. 131, 132 (Bankr.E.D. 
Mich.1989) (“when the time duration of an executory contract expires before the Court 
considers the issue of assumption or rejection, the issue is moot”). 
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This case is precisely analogous:  under the Settlement Agreement and Stipulated 

Decision of the Board, the parties stipulated and the Board ordered that the Dealer 

Agreement would terminate by operation of law upon the failure of the condition set forth 

in Section 2.6 of the Settlement Agreement:  that the GM-approved buy-sell transaction 

with WCC close no later than December 31, 2012.  WCM’s last minute filing of a chapter 

11 bankruptcy petition did not affect the operation of this termination clause.  Both non-

bankruptcy law in the form of the Board’s Stipulated Decision and the Dealer Agreement 

itself, as modified by the Settlement Agreement and Board Decision, compel this 

conclusion.  Thus, WCM no longer had any legal or equitable interest in the Dealer 

Agreement, its former interest therein is no longer “property of the estate,” the Dealer 

Agreement is no longer an executory contract, and the automatic stay does not restrain 

GM from treating the Dealer Agreement as having been voluntarily terminated in 

accordance with WCM’s express pre-petition agreement. 

CONCLUSION 

For all the foregoing reasons, GM respectfully requests that the Court grant its 

motion in all respects. 

DATED:  January 21, 2013  GREGORY R. OXFORD  
 ISAACS CLOUSE CROSE & OXFORD LLP 

 
 
 

By: [s] Gregory R. Oxford  
  Gregory R. Oxford 
Attorneys for Moving Party  
General Motors LLC 
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PROOF OF SERVICE OF DOCUMENT 
 
I am over the age of 18 and not a party to this bankruptcy case or adversary proceeding.  My business 
address is: 
 

21515 Hawthorne Blvd., Suite 950 
Torrance, CA 90503 

 
A true and correct copy of the foregoing document entitled (specify): Memorandum of Points and 
Authorities in Support of Motion for Order Confirming that Automatic Stay of 11 U.S.C. § 362(a) 
Does Not Bar Termination of Debtor’s General Motors Dealer Agreement 11 U.S.C. §§ 362(j) will be 
served or was served (a) on the judge in chambers in the form and manner required by LBR 5005-2(d); 
and (b) in the manner stated below:  
 
1.  TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF):  Pursuant to 
controlling General Orders and LBR, the foregoing document will be served by the court via NEF and 
hyperlink to the document. On (date) January 22, 2013, I checked the CM/ECF docket for this bankruptcy 
case or adversary proceeding and determined that the following persons are on the Electronic Mail Notice 
List to receive NEF transmission at the email addresses stated below: 

• Todd M Arnold     tma@lnbyb.com 

• Martin J Brill     mjb@lnbrb.com 

• James H Broderick     Jbroderick@ssd.com, 
stephen.owens@ssd.com;christopher.petersen@ssd.com;juanita.vasquez@ssd.com;jordan.kroop
@ssd.com 

• David I Brownstein     brownsteinlaw@gmail.com 

• Kim P. Gage     kgage@cookseylaw.com 

• Robert P Goe     kmurphy@goeforlaw.com, rgoe@goeforlaw.com;mforsythe@goeforlaw.com 

• Mark S Hoffman     mshllh@aol.com 

• Daniel A Lev     dlev@sulmeyerlaw.com, asokolowski@sulmeyerlaw.com 

• Halvor R Melom     halvor.r.melom@irscounsel.treas.gov 

• United States Trustee (LA)     ustpregion16.la.ecf@usdoj.gov 

• Hatty K Yip     hatty.yip@usdoj.gov 

  Service information continued on 
attached page 
 
2.  SERVED BY UNITED STATES MAIL:   
On (date), I served the following persons and/or entities at the last known addresses in this bankruptcy 
case or adversary proceeding by placing a true and correct copy thereof in a sealed envelope in the 
United States mail, first class, postage prepaid, and addressed as follows. Listing the judge here 
constitutes a declaration that mailing to the judge will be completed no later than 24 hours after the 
document is filed. 
 
 
 
 
 

Case 2:12-bk-52197-ER    Doc 51    Filed 01/22/13    Entered 01/22/13 12:56:34    Desc
 Main Document      Page 21 of 22



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 
 

17 

Memorandum: Automatic Stay Does Not 
Apply to Dealer Agreement 

 

  Service information continued on 
attached page 
 
3.  SERVED BY PERSONAL DELIVERY, OVERNIGHT MAIL, FACSIMILE TRANSMISSION OR EMAIL 
(state method for each person or entity served):  Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on (date) 
January 22, 2013, I served the following persons and/or entities by personal delivery, overnight mail 
service, or (for those who consented in writing to such service method), by facsimile transmission and/or 
email as follows.  Listing the judge here constitutes a declaration that personal delivery on, or overnight 
mail to, the judge will be completed no later than 24 hours after the document is filed. 
 
Board of Equalization: P.O. Box 942879, Sacramento, CA 94279-0001 
 
Employment Development Department: P.O. Box 826880, Sacramento, CA 94280-0001 
Franchise Tax Board Special Procedures: POB2952, Sacramento, CA 95812-2952 
 
Hassen Imports Partnership c/o H Ehrenberg Chapter & TTEE: 333 South Hope Street, 35th Floor, Los 
Angeles, CA 90071-1406 
 
LA County Tax Collector-Unsecured- P.O. Box 514818, Los Angeles, CA 90051-4818 
 
Los Angeles Treasurer and Tax Collector: P.O. Box 54110, Los Angeles, CA 90054-0110 
 
Hon. Ernest M. Robles 
United States Bankruptcy Court 
Central District of California 
Edward R. Roybal Federal Building and Courthouse 
255 E. Temple Street, Suite 1560 / Courtroom 1568 
Los Angeles, CA 90012 
 
  Service information continued on 
attached page 
I declare under penalty of perjury under the laws of the United States that the foregoing is true and correct. 
 
January 22, 2013            Gwendolyn Oxford  [s] Gwendolyn Oxford  
Date Printed Name  Signature 
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UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION 
 

In re: 
 
WEST COVINA MOTORS, INC., 
 
  Debtor. 

Case No.:  Case 2:12-bk-52197-ER  
 
Chapter 11 
 
ORDER GRANTING MOTION FOR 
ORDER CONFIRMING THAT 
AUTOMATIC STAY DOES NOT 
BAR TERMINATION OF 
DEBTOR’S GENERAL MOTORS 
DEALER AGREEMENT  
 

For the reasons set forth in the attached tentative ruling, the Court hereby 

GRANTS the Motion of General Motors LLC for an Order Confirming That Automatic 

Stay of 11 U.S.C. § 362(a) Does Not Bar Termination of Debtor’s General Motors Dealer 

Agreement.  

IT IS SO ORDERED. 

 

 

 

 

 

FILED & ENTERED

FEB 14 2013

CLERK U.S. BANKRUPTCY COURT
Central District of California
BY                  DEPUTY CLERKgonzalez
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### 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Date: February 14, 2013
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NOTICE OF ENTERED ORDER AND SERVICE LIST 
 

 
Notice is given by the court that a judgment or order entitled (specify): Order Granting Motion for Order 
Confirming That Automatic Stay Does Not Bar Termination of Debtor's General Motors Dealer Agreement  
was entered on the date indicated as AEntered@ on the first page of this judgment or order and will be 
served in the manner stated below: 
 
1. SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF) B Pursuant to controlling 
General Orders and LBRs, the foregoing document was served on the following persons by the court via 
NEF and hyperlink to the judgment or order. As of February 12, 2012, the following persons are currently 
on the Electronic Mail Notice List for this bankruptcy case or adversary proceeding to receive NEF 
transmission at the email addresses stated below.     
 

• Todd M Arnold     tma@lnbyb.com 

• Martin J Brill     mjb@lnbrb.com 

• James H Broderick     Jbroderick@ssd.com, 
stephen.owens@ssd.com;christopher.petersen@ssd.com;juanita.vasquez@ssd.com;jordan.kroop
@ssd.com 

• David I Brownstein     brownsteinlaw@gmail.com 

• Marina Fineman     mfineman@stutman.com 

• Ben G Gage     bgage@cookseylaw.com 

• Kim P. Gage     kgage@cookseylaw.com 

• Barry S Glaser     bglaser@swjlaw.com 

• Robert P Goe     kmurphy@goeforlaw.com, rgoe@goeforlaw.com;mforsythe@goeforlaw.com 

• Mark S Hoffman     mshllh@aol.com 

• Daniel A Lev     dlev@sulmeyerlaw.com, asokolowski@sulmeyerlaw.com 

• Halvor R Melom     halvor.r.melom@irscounsel.treas.gov 

• Krikor J Meshefejian     kjm@lnbrb.com 

• Yen Nguyen     nguyenjea@yahoo.com 

• Aram Ordubegian     ordubegian.aram@arentfox.com 

• Christine M Pajak     cpajak@stutman.com 

• Lisa M Peters     lisa.peters@kutakrock.com 

• United States Trustee (LA)     ustpregion16.la.ecf@usdoj.gov 

• Hatty K Yip     hatty.yip@usdoj.gov 

 Service information continued on 
attached page 
 
2. SERVED BY THE COURT VIA UNITED STATES MAIL: A copy of this notice and a true copy of this 
judgment or order was sent by United States mail, first class, postage prepaid, to the following persons 
and/or entities at the addresses indicated below:   
 
 

 Service information continued on 
attached page 
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3. TO BE SERVED BY THE LODGING PARTY: Within 72 hours after receipt of a copy of this judgment 
or order which bears an AEntered@ stamp, the party lodging the judgment or order will serve a complete 
copy bearing an AEntered@ stamp by United States mail, overnight mail, facsimile transmission or email 
and file a proof of service of the entered order on the following persons and/or entities at the addresses, 
facsimile transmission numbers, and/or email addresses stated below: 
 
Board of Equalization: P.O. Box 942879, Sacramento, CA 94279-0001 
 
Employment Development Department: P.O. Box 826880, Sacramento, CA 94280-0001 
 
Franchise Tax Board Special Procedures: POB 2952, Sacramento, CA 95812-2952 
 
Hassen Imports Partnership c/o H Ehrenberg Chapter & TTEE: 333 South Hope Street, 35th Floor, Los 
Angeles, CA 90071-1406 
 
 
 
 
 
 

 Service information continued on attached page 
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MARTIN J. BRILL (State Bar No. 53220) 
TODD M. ARNOLD (State Bar No. 221868) 
KRIKOR J. MESHEFEJIAN (State Bar No. 255030) 
LEVENE, NEALE, BENDER, YOO & BRILL L.L.P. 
10250 Constellation Boulevard, Suite 1700 
Los Angeles, California 90067 
Telephone:  (310) 229-1234 
Facsimile:  (310) 229-1244 
Email: mjb@lnbyb.com, tma@lnbyb.com, kjm@lnbyb.com   
 
Proposed Attorneys for Debtor and Debtor in Possession    

 
 

UNITED STATES BANKRUPTCY COURT 
 

CENTRAL DISTRICT OF CALIFORNIA 
 

LOS ANGELES DIVISION 

 

In re: 
 
WEST COVINA MOTORS, INC.  
d/b/a Clippinger Chevrolet and Clippinger 
Chrysler Jeep Dodge 
 
                         Debtor and Debtor in Possession.
 

Case No.: 2:12-BK-52197-ER  
   
Chapter 11 Case 
 
 

DEBTOR’S OPPOSITION TO MOTION 
FOR ORDER CONFIRMING THAT 
AUTOMATIC STAY OF 11 U.S.C. § 362(a) 
DOES NOT BAR TERMINATION OF 
DEBTOR’S GENERAL MOTORS 
DEALER AGREEMENT; 
MEMORANDUM OF POINTS AND 
AUTHORITIES AND DECLARATION OF 
ZIAD ALHASSEN IN SUPPORT 
THEREOF 
 
 
 
Hearing: 
Date: February 12, 2013 
Time: 10:00 a.m. 
Place: Courtroom “1568” 

255 East Temple Street 
Los Angeles, CA 90012 
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West Covina Motors, Inc. d/b/a Clippinger Chevrolet and Clippinger Chrysler Jeep 

Dodge, the debtor and debtor in possession in the above captioned Chapter 11 case (the “Debtor”), 

hereby files its opposition (the “Opposition”) to the Motion (the “Motion”) for Order Confirming that 

Automatic Stay of U.S.C. § 362(a) Does Not Bar Termination of General Motors Dealer Agreement 

(the “Dealer Agreement”) and the memorandum of points and authorities in support of the Motion 

(the “Memorandum”) filed by General Motors, LLC (“GM”). 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

  GM admits that the Dealer Agreement had not terminated as of the date the Debtor filed 

its bankruptcy petition on December 28, 2012.  Therefore, the Dealer Agreement and the Debtor’s 

rights thereunder became property of the Debtor’s bankruptcy estate on the petition date.  GM is 

now seeking a determination that the Dealership Agreement automatically terminated after the 

petition date due to the Debtor’s failure to satisfy a condition to close a sale of its Chevrolet 

dealership by December 31, 2012.  In effect, GM is seeking an order of the Court declaring whether 

or not the Debtor has an interest in the Dealer Agreement.  Pursuant to Fed.R.Bankr.P. 7001(2) and 

(9), such determinations can only be made in the context of an adversary proceeding.  Thus, the 

Motion is procedurally improper.  Even if GM could seek its requested relief pursuant to its Motion, 

the Motion lacks merit.  Under 11 U.S.C. § 108(b), the Debtor has an additional 60 days from the 

petition date – i.e., until February 26, 2013 – to close a sale of its Chevrolet dealership.  In 

consideration of the foregoing, the Motion must be denied.   

II. 

STATEMENT OF FACTS 

A. BACKGROUND. 

On December 28, 2012 (the “Petition Date”), the Debtor commenced its bankruptcy case 

by filing a voluntary petition for relief under Chapter 11 of title 11, United States Code § 101, et seq. 

(the “Bankruptcy Code”).1  No trustee has been appointed, and the Debtor is continuing to operate 

                                           
1  Unless otherwise stated, all section references herein are to the Bankruptcy Code. 
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its business and manage its financial affairs as a debtor in possession pursuant to Sections 1107 and 

1108. 

The Debtor, which has been operating since 1993, is in the business of selling and 

servicing new Chevrolet, Chrysler, Jeep, and Dodge vehicles and various models of previously 

owned vehicles.  The Debtor operates its Chevrolet Dealership pursuant to, among other things, the 

Dealer Agreement.  A copy of the Dealer Agreement is attached to the Declaration of Gregory R. 

Oxford in support of the motion (the “Oxford Dec.”) as Exhibit “A.”  Without the Dealer 

Agreement, the Debtor cannot operate its Chevrolet Dealership.  Prior to the termination of the 

Hummer brand by GM, the Debtor was also in the business of selling and servicing Hummer 

vehicles.  In addition, the Debtor operates an auto body shop and a truck fabrication shop, which 

take truck chassis and adds various body parts and equipment to make work trucks.  Additional 

information regarding the Debtor and its business operations can be found at clippingerchevy.com 

and clippingertruckequipment.com.   

A related entity, Hassen Imports Partnership (“HIP”), is a debtor in Case No. 2:11-bk-

42068-ER (the “HIP Case”) pending before this Court.   The HIP Case was converted from Chapter 

11 to Chapter 7 by order entered January 2, 2013.  Howard Ehrenberg is the Chapter 7 Trustee for 

the HIP Case.  HIP owns various parcels of real property (the “HIP Properties”), including, but not 

limited to, the real property upon which the Debtor and a related entity, West Covina Ford (“WCF”), 

operate their businesses.  In particular, among other real property assets, HIP owns the following 5 

parcels of land, (1) 1932 East Garvey Avenue, South, West Covina California from which the 

Debtor operates its Chevrolet dealership (the “Chevrolet Property”), (2) 298 North Azusa Avenue, 

West Covina, California from which the Debtor operates its Chrysler/Jeep/Dodge dealership, (3) 

2000 East Garvey Avenue, South, West Covina California from which WCF operates a Ford 

dealership (the “Ford Property”), (4) 1900 East Garvey Avenue, South, West Covina, California, 

from which WCM previously operated a Hummer dealership until the cessation of the Hummer 

brand and which is now vacant (the “Hummer Property”), and (5) 2539 East Garvey Avenue, North, 

West Covina, California on which there was previously located a Mazda dealership, which is no 

longer operational (the “Mazda Property”).   
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As discussed in the Debtor’s Omnibus Statement of Facts in Support of First Day 

Motions (the “Omnibus Facts”) [Docket No. 17], there were a host of circumstances that resulted in 

the Debtor’s decision to file for bankruptcy protection, including unresolved issues with GM, 

CorePointe Capital Finance, LLC (“CorePointe”), the Debtor’s primary secured creditor, and the 

City of West Covina (the “City”).  

B. THE DEBTOR’S RELATIONSHIP WITH GM AND THE DEALER 

AGREEMENT. 

As discussed in the Omnibus Facts, the financial crisis that began in 2008 left an 

indelible mark on many businesses, and the Debtor’s dealerships were no exception.  The damage to 

the Debtor and its business resulted largely from the bankruptcies filed by GM and Chrysler, and the 

discontinuation of flooring financing by Ally, the successor to GMAC, and Chrysler Financial to the 

Debtor.  As part of their bankruptcies, GM and Chrysler terminated about 30% of their 

underperforming dealerships.  The dealerships whose dealership agreements were terminated 

received nominal consideration. For example, the Debtor invested approximately $3.75 million into 

its Hummer dealership, which was spent on the unique design of the dealership suited solely for 

Hummer's use, to promote the product, to purchase fixtures, etc., in order to meet Hummer's 

standards, but received only a $1.25 million payment when GM terminated the Hummer brand.   

Despite the foregoing setbacks, the Debtor attempted to continue its operations.    

However, disputes arose between the Debtor and GM, which sells the Debtor its new Chevrolet 

vehicles pursuant to the Dealer Agreement.  On January 28, 2010, GM sent a letter (the “First 

Termination Letter”) to the Debtor notifying the Debtor that, due to alleged breaches of the Dealer 

Agreement, GM would seek to terminate the Dealer Agreement 60 days after the date of the First 

Termination Letter.  A copy of the First Termination Letter is attached to the Oxford Dec. as Exhibit 

“E.”  In response, on February 22, 2010, the Debtor filed a protest (the “First Protest”) with the 

California New Motor Vehicle Board (the “Board”).  A copy of the First Protest is attached to the 

Oxford Dec. as Exhibit “F.”  In November 2010, in an effort to resolve these disputes, the Debtor 

and GM entered into a stipulated order (the “First Board Order”) and settlement agreement (the 

“Settlement Agreement”) resolving the Debtor’s First Protest before the Board  of GM’s efforts to 
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terminate the Dealership Agreement.  A copy of the First Board Order is attached to the Oxford Dec. 

as Exhibit “K.”  A copy of the Settlement Agreement is attached to the Oxford Dec. as Exhibit “J.”  

The Settlement Agreement and First Board Order were adopted by the Board.  See Oxford Dec. 

Exhibit “L.”  Importantly, the Settlement Agreement has specific requirements regarding all notices 

under the Settlement Agreement (the “Notice Requirements”).  See Oxford Dec. Exhibit “J,” at ¶ 

4.9.    

Disputes eventually arose between the parties regarding compliance with the First Board 

Order and Settlement Agreement.  In summary, in November 2011, Ally, the successor to GMAC, 

sent a letter (the “Ally Letter”) to GM indicating that Ally would no longer provide loans (“flooring 

loans”) to the Debtor to purchase new vehicle inventory from GM.  A copy of the Ally Letter is 

attached to the Oxford Dec. Exhibit “M.”  In December 2011, GM sent a letter (the “Second 

Termination Letter”) to the Debtor notifying the Debtor that, pursuant to the Settlement Agreement, 

due to the loss of the Debtor’s ability to obtain flooring loans from Ally, the Debtor would have to 

either obtain a replacement lender acceptable to GM to provide flooring loans or submit a fully 

executed agreement to GM to sell the Debtor’s Chevrolet dealership.  GM asserted that, if neither 

occurred by February 28, 2012, and there was no protest by the Debtor, the Debtor’s GM Dealership 

Agreement would terminate on March 30, 2012. 

Soon after the receipt of the Second Termination Letter, the Debtor sought to remedy 

issues with GM by obtaining a replacement flooring loan provider and/or to sell the Chevrolet 

dealership to WestCovina C, LLC, an affiliate of YTransport, pursuant to a buy-sell agreement that 

was submitted to GM but rejected by GM because it was allegedly incomplete.  The Debtor and GM 

disputed whether the Second Termination Letter and responses thereto, including the submission of 

the WestCovina C, LLC/YTransport buy-sell agreement to GM, which GM refused to consider, 

satisfied the conditions of the First Board Order and Settlement Agreement for the termination of the 

GM Dealership Agreement, and the Debtor protested the termination of the GM Dealership 

Agreement.  The parties submitted briefs and statements to the Board regarding their positions.   

On August 13, 2012, the administrative judge presiding over the dispute issued a 

proposed decision (the “Second Board Order”) regarding the disputes between the Debtor and GM.  
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A copy of the Second Board Order is attached to the Oxford Dec. as Exhibit “N.”  The Second 

Board Order was premised, in large part, on the failure of GM to satisfy the Notice Requirements of 

the First Board Order and the effect of such failure on the timelines set forth in the First Settlement 

Agreement.   See Oxford Dec. Exhibit “J,” at ¶¶ 29, 45, 46, 54-71.   The Second Board Order 

provides, in relevant part, as follows: 

 
After consideration of the pleadings, exhibits, oral arguments and 
the transcripts of this proceeding, IT IS HEREBY ORDERED 
THAT, [the Debtor’s] franchise [and the Dealer Agreement] shall 
continue in existence pending the timely occurrence of one of the 
two alternatives available to it, that are (1) Obtaining floor-plan 
financing as required by the Settlement Agreement; or (2) The 
submission by [the Debtor] to GM of the complete buy-sell 
package as required by the Settlement Agreement.  If neither of 
these alternatives occur, [the Debtor’s] franchise [and the Dealer 
Agreement] shall terminate on the 81st day after the date of mailing 
to the parties and their counsel by U.S. Postal Service Certified 
Mail a copy of the Board’s Order adopting this Proposed Decision. 

 

Second Board Order [Oxford Dec. Ex “N], at p. 18.  On August 24, 2012, the members of the Board 

adopted the (“Second Board Order”) and mailed it as required by the Second Board Order.  See 

Motion, 7:10-12 (confirming date Second Board Order was mailed as required).  Accordingly, 

November 12, 2012, was the deadline for the Debtor to take one of the actions required by the 

Second Board Order.  It is undisputed that the Debtor indeed took one of the actions.    

  On October 3, 2012, GM sent a letter (the “Third Termination Letter”) to the Debtor 

notifying the Debtor that it intended to terminate the Dealership Agreement because the Debtor 

allegedly failed to conduct customary sales and service operations during customary business hours 

for seven consecutive days (i.e., “going dark”).  Oxford Dec., ¶ 10 and Exhibit “Q.”  In response, on 

February 22, 2012, the Debtor filed a protest (the “Second Protest”) with the Board.  Oxford Dec., ¶ 

10 and Exhibit “R.”  The Second Protest is still pending with the Board.     

After the issuance of the Second Board Order, the Debtor continued its efforts to sell its 

Chevrolet dealership (and the Chrysler/Jeep/Dodge dealership) to YTransport and its affiliates.  As 

admitted by GM, WestCovina C, LLC/ YTransport and the Debtor timely submitted a complete buy-
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sell package to GM.  See Oxford Dec. ¶ 8.  On November 29, 2012, GM approved YTransport and 

its buy-sell package.  See Oxford Dec., ¶ 8 and Exhibit “O.”  It took GM only approximately 2 

weeks to approve the YTransport buy-sell package when it usually takes at least 30 to 60 days to 

approve such a buy-sell package.  Upon approval of the buy-sell package, GM gave only until 

December 31, 2012, for the Debtor and YTransport to close the sale of the Chevrolet dealership.  

With weekends, and the Thanksgiving, Christmas, and New Years’ holidays, this only gave the 

parties 19 days to close.  Due to the holiday period and the related unavailability of critical GM 

personnel, YTransport requested an extension of time to close the transaction.  GM denied the 

request.  Likewise, on December 19, 2012, the Debtor sent a letter (the “12/19/12 Letter”) to GM 

indicating that, due to the foregoing circumstances, it would probably be impossible to close the 

proposed transaction by December 31, 2012.  A true and correct copy of the 12/19/12 is attached 

hereto as Exhibit “2.”  Based on the foregoing, in the 12/19/12 Letter, the Debtor also requested a 

short extension of time to January 15, 2013 to close the transaction.  On December 21, 2012, GM 

sent a letter (the “12/21/12 Letter”) to the Debtor denying the requested extension.  A true and 

correct copy of the 12/21/12 is attached hereto as Exhibit “3.”  Under the foregoing circumstances, 

and for other reasons, YTransport was unable or unwilling to close the sale of the Chevrolet 

dealership in such a short amount of time.  Moreover, even assuming YTransport was prepared to 

proceed with the sale on an expedited basis, it would have been impossible for YTransport to obtain 

required approvals from GM and the Department of Motor Vehicles in such a short period of time 

during the holiday period.  Thus, the closing requirements established by GM created a situation 

where it would be very difficult, if not impossible, to comply.   

Due to the existing and continuing uncertainty as to whether or when YTransport would 

close any or all of the contemplated sale transactions, the Debtor and various of its affiliates sought 

other back-up buyers to complete the proposed sales transactions.  On December 21, 2012, the 

Debtor and various of its affiliates entered into letters of intent with B&B regarding the sale of their 

Chrysler/Jeep/Dodge and Ford dealerships, respectively.   

On December 31, 2012, the Debtor and several of its affiliates entered into a letter of 

intent with Carlos Hidalgo (“Hidalgo”) regarding the contemplated global sales transaction.  On 
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January 16, 2013, after substantial, arms-length negotiations, the Debtor and its affiliates entered into 

asset purchase agreements and lease agreements with Hidalgo to effectuate the proposed global 

transaction for the sale of the dealerships.  The Chevrolet APA entered into by the Debtor and 

Hidalgo regarding the Chevrolet Assets is attached hereto as Exhibit “1.”  The Debtor believes that 

Hidalgo is a qualified buyer and should obtain the required approval from GM.   

On January 17, 2013, in conjunction with seeking to close the sale of the Chevrolet 

dealership to Hidalgo pursuant to the Chevrolet APA, the Debtor filed a motion to approve bidding 

procedures related to the sale of substantially all of its assets, including the Chevrolet Dealership (the 

“Bid Pro Motion”).  Responses to the Bid Pro Motion were filed by GM, the City, the Trustee, 

Chrysler and CorePointe.  Notably, all parties, other than GM, essentially were in favor of a sale of 

the Chevrolet dealership, but had issues with the proposed procedures under the Bid Pro Motion.  

GM opposed the sale based on the arguments that the Dealer Agreement had terminated pursuant to 

the Second Board Order and, therefore, the Debtor could not sell its rights under the Dealer 

Agreement or seek to assume or assign it.  As discussed below, these arguments have no merit.  At 

the January 24, 2013 hearing on the Bid Pro Motion, the Court denied the Bid Pro Motion, without 

prejudice. 

The Debtor is still in contact with YTransport regarding the potential for YTransport to 

close on the buy-sell agreement previously approved by GM.  YTransport has not definitively 

indicated that it will not close on such transaction.  Thus, it is still possible that it may close, albeit 

subject to Court approval. 
II. 

DISCUSSION 

A. THE MOTION SHOULD BE DENIED BECAUSE IT SEEKS RELIEF THAT 

CAN ONLY BE OBTAINED THROUGH AN ADVERSARY PROCEEDING. 

Section 541 defines what constitutes property of the estate.  11 U.S.C. § 541(a).  Section 

541’s definition is extremely broad and includes contracts and rights thereunder.  Carroll v. Tri–

Growth Centre City, Ltd. (In re Carroll), 903 F.2d 1266, 1271 (9th Cir. 1990) (executory contract is 

property of the estate that can only be terminated after a grant of relief from the stay); see also In re 

Ryerson, 739 F.2d 1423 (9th Cir.1984) (holding a contract right to severance pay contingent on 
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termination of employment, which employment did not cease until nine months after bankruptcy 

was filed, includable in the bankruptcy estate to the extent of the debtor's pre-petition service); In re 

National Environmental Waste Corp., 191 B.R. 832, 834 (Bankr. C.D. Cal. 1996); Lauderdale 

Motorcar Corp. v. Rolls-Royce Motors, Inc. (In re Lauderdale Motorcar Corp.), 35 B.R. 544, 547 

(Bankr S.D. Fla. 1983).  Under Section 362(a), the automatic stay applies to, among other things, 

“the enforcement … against property of the estate, of a judgment obtained before the [Petition 

Date]” and “any act to obtain possession of property of the estate … or to exercise control over 

property of the estate”. 11 U.S.C. § 362(a).  Thus, the question of whether the automatic stay applies 

requires an inquiry into whether the underlying property is property of the debtor’s bankruptcy 

estate. 

As discussed by GM in its motion, Section 362(j) allows bankruptcy courts to issue 

orders confirming that the automatic stay has been terminated.  However, Section 362(j) only relates 

to confirming that the automatic stay has been terminated under Section 362(c).  Section 362(c)(1) 

indicates that the stay of an act against property of the estate continues until such property is no 

longer property of the estate.  Thus, as with Section 362(a), in the end, the issue is whether the 

bankruptcy court is dealing with property of the bankruptcy estate.     

The Motion indicates that it is made pursuant to Section 362(j) and that GM is seeking 

“an order confirming that the automatic stay of Section 362(a) does not bar it from treating the 

[Dealer Agreement] as having been terminated under non-bankruptcy law pursuant to the 

[Settlement Agreement].  [Motion, 1:24-2:2; Memorandum, 1:21-27]  More particularly, GM asserts 

that the Dealer Agreement is no longer part of the Debtor’s bankruptcy estate, because “GM believes 

that the Dealer Agreement terminated by operation of law when the proposed ‘buy sell’ transaction 

failed to close by December 31, 2012.”  [Memorandum, 2:20-23]  GM also asserts that the 

Dealership Agreement terminated because of the Debtor “going dark.”  [Memorandum, 9:3-10:12]       

The Debtor adamantly disputes GM’s assertion that Dealer Agreement terminated.  This 

assertion is largely premised on GM believing that the Second Board Order “stated that if [the 

Debtor] failed to satisfy one of the conditions in Section 2.3 of the Settlement agreement” then the 

Dealer Agreement would terminate on November 12, 2012.  [Memorandum, 7:10-17]  In actuality, 
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as discussed above, the Second Board Order only required that the Debtor either obtain new floor 

financing or submit a complete buy-sell package to GM by November 12, 2012.  Only failure to 

meet one of those requirements would result in automatic termination of the Dealer Agreement, as 

modified by the Second Board Order.  By GM’s own admission, the Debtor satisfied one of the 

foregoing requirements by submitting the complete WestCovina C, LLC/YTransport buy-sell 

agreement to GM by November 12, 2012.  

In addition to the foregoing,  the Debtor believes that GM breached the Settlement 

Agreement, the First Settlement Order, and the Second Settlement Order by not acting in good faith 

by, among other things, (1) giving the Debtor and YTransport only 30 days to close the proposed 

sale transaction and requiring it to be done in the middle of the holiday season, which GM knew, or 

should have known would be nearly, of not actually, impossible, and (2) continuing to litigate the 

Second Protest over the “going dark” issues, as no buyer, including YTransport, would be interested 

in purchasing the Chevrolet dealership knowing that they would still have to defeat GM in the 

Second Protest in order to operate the dealership.  

The Debtor also disputes all of the allegations at issue in the Second Protest of the Debtor 

allegedly going dark.  The Board is the proper venue for a determination of such issues, not on a 

summary basis pursuant to the Motion without a full opportunity for discovery.  As GM knows, GM 

would have to obtain relief from stay, which has not been requested by it, in order to proceed on the 

Second Protest.   

As can be seen above, there are material disputes between the parties as to whether or not 

the Dealership Agreement terminated and, therefore, whether the Debtor has an interest in the 

Dealership Agreement.  GM cites to a number of cases saying that contracts that expire by their own 

terms are no longer property of a debtor and its bankruptcy estate.  [Memorandum, 10:21-12:16.]  

However, this case is not as simple as those cases.  Here, there is not a bright line where the Court 

can determine if the Dealership Agreement terminated or the Dealership Agreement did not 

terminate.  Instead, the Court is really being asked to issue declaratory relief based on complex facts 

regarding whether or not the Debtor has an interest in the Dealership Agreement.  Pursuant to 

Fed.R.Bankr.P. 7001(2) and (9), this requires an adversary proceeding.  See Johnson v. TRE 
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Holdings (In re Johnson), 346 B.R. 190, 195 (9th Cir. 2006) (“Under Federal Rules of Bankruptcy 

Procedure, the determination of interests in property requires and adversary proceeding.”)2 

Therefore, GM’s Motion is procedurally improper and must be denied.   

B. THE MOTION SHOULD BE DENIED BECAUSE THE DEALERSHIP 

AGREEMENT HAS NOT TERMINATED. 

Even if this Court finds that GM’s motion is procedurally proper, the Motion must still be 

denied.  GM asserts that the only way the Debtor could have satisfied paragraph 2.6 of the 

Settlement Agreement and avoided alleged automatic termination of the Dealer Agreement was to 

close the YTransport transaction approved by GM by December 31, 2012.  The Debtor filed its 

bankruptcy petition on December 28, 2012.  Therefore, pursuant to Section 108(b), the Debtor has 

an additional 60 days from the petition date – until 2/26/13 – to close the YTransport transaction and 

the Dealership Agreement cannot terminate or be terminated before that date.  As discussed above, 

YTransport is still considering closing on the proposed transaction.  Thus, while closing the 

YTransport transaction would admittedly likely require emergency motions for approval before this 

Court, closing with YTransport is not impossible.   

Moreover, contrary to GM’s contentions, the YTransport transaction is not the only 

transaction that could be consummated in order to satisfy Section 2.6 of the Settlement Agreement.  

That section provides, in relevant part, that “[i]f a GM-approved buy-sell” transaction does not close 

within 30 days of GM’s notifying [the Debtor] of the approval, then [the Debtor] agrees its Dealer 

Agreement will terminate voluntarily.”  Thus, even despite the denial of the Bid Pro Motion, the 

Debtor still may be able to close the proposed transaction with Hidalgo.  Since the Hidalgo 

transaction is on essentially the same terms as were previously approved by GM for the YTransport 

                                           
2 The Debtor is aware of the ruling in Wade v. State of Arizona (In re Wade), 115 B.R.. 222 (9th Cir. BAP 1990).  In that 
case, the BAP held that, where a party seeks a determination that the automatic stay does not apply, or, alternatively, for 
relief from the automatic stay, that such relief may be sought by motion as a contested matter pursuant to Fed.R.Bankr.P. 
4001(a) and 9014.  Wade 115 B.R., at 230-31.  The facts in Wade are distinguishable from the facts herein.  In Wade, the 
movant was seeking a determination that one of the exceptions to the imposition of the automatic stay under Section 
362(b) (specifically the police power exception of Section 362(b)(4)) was applicable).  Here, GM is seeking a 
determination as to whether the automatic stay terminated, which requires a direct determination of whether or not the 
Debtor has an interest in the Dealer Agreement.  More importantly, in Wade, the request for a determination that the stay 
did not apply was joined with an alternative request for relief from stay.  Here, GM has not made a request for relief from 
stay.     
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transaction, GM could not reasonably reject Hidalgo as a buyer, nor would it be allowed to do so 

under California law. Cal.Veh.Code §11713.3(d)(1) and (e).   

Based on the foregoing, it is clear that the Dealer Agreement has not yet expired.  

Accordingly, the Motion must be denied.  

III. 

CONCLUSION 

WHEREFORE, the Debtor respectfully requests that the Court enter an order: 

1. Denying the Motion, and   

2. Affording such other and further relief as is appropriate under the circumstances. 

Dated: January 29, 2013    WEST COVINA MOTORS, INC.  
d/b/a Clippinger Chevrolet and  
Clippinger Chrysler Jeep Dodge 

 
      By:      /s/ Martin J. Brill    
       MARTIN J. BRILL 

TODD M. ARNOLD 
KRIKOR J. MESHEFEJIAN 
LEVENE, NEALE, BENDER, YOO  
   & BRILL L.L.P.  
Proposed Attorneys for Debtor and  
Debtor in Possession  
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DECLARATION OF ZIAD ALHASSEN 

I, Ziad Alhassen, hereby declare as follows: 

1. I am over 18 years of age.  Except where otherwise stated, I have personal 

knowledge of the facts set forth below and, if called to testify, I could and would testify competently 

thereto. 

2. I make this declaration in support of the Motion to which this declaration is 

attached.  Unless otherwise stated, all capitalized terms herein have the same meanings as in the 

Motion to which this declaration is attached. 

3. On December 28, 2012 (the “Petition Date”), the Debtor commenced its 

bankruptcy case by filing a voluntary petition for relief under Chapter 11 of title 11, United States 

Code § 101, et seq. (the “Bankruptcy Code”).  No trustee has been appointed, and the Debtor is 

continuing to operate its business and manage its financial affairs as a debtor in possession pursuant 

to Sections 1107 and 1108. 

4. The Debtor, which has been operating since 1993, is in the business of selling and 

servicing new Chevrolet, Chrysler, Jeep, and Dodge vehicles and various models of previously 

owned vehicles.  The Debtor operates its Chevrolet Dealership pursuant to, among other things, the 

Dealer Agreement.  A copy of the Dealer Agreement is attached to the Declaration of Gregory R. 

Oxford in support of the motion (the “Oxford Dec.”) as Exhibit “A.”  Without the Dealer Agreement, 

the Debtor cannot operate its Chevrolet Dealership.  Prior to the termination of the Hummer brand by 

GM, the Debtor was also in the business of selling and servicing Hummer vehicles.  In addition, the 

Debtor operates an auto body shop and a truck fabrication shop, which take truck chassis and adds 

various body parts and equipment to make work trucks.  Additional information regarding the Debtor 

and its business operations can be found at clippingerchevy.com and clippingertruckequipment.com.  

5.  A related entity, Hassen Imports Partnership (“HIP”), is a debtor in Case No. 

2:11-bk-42068-ER (the “HIP Case”) pending before this Court.   The HIP Case was converted from 

Chapter 11 to Chapter 7 by order entered January 2, 2013.  Howard Ehrenberg is the Chapter 7 

Trustee for the HIP Case.  HIP owns various parcels of real property (the “HIP Properties”), 
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including, but not limited to, the real property upon which the Debtor and a related entity, West 

Covina Ford (“WCF”), operate their businesses.  In particular, among other real property assets, HIP 

owns the following 5 parcels of land, (1) 1932 East Garvey Avenue, South, West Covina California 

from which the Debtor operates its Chevrolet dealership (the “Chevrolet Property”), (2) 298 North 

Azusa Avenue, West Covina, California from which the Debtor operates its Chrysler/Jeep/Dodge 

dealership, (3) 2000 East Garvey Avenue, South, West Covina California from which WCF operates 

a Ford dealership (the “Ford Property”), (4) 1900 East Garvey Avenue, South, West Covina, 

California, from which WCM previously operated a Hummer dealership until the cessation of the 

Hummer brand and which is now vacant (the “Hummer Property”), and (5) 2539 East Garvey 

Avenue, North, West Covina, California on which there was previously located a Mazda dealership, 

which is no longer operational (the “Mazda Property”).   

6. As discussed in the Debtor’s Omnibus Statement of Facts in Support of First Day 

Motions and my prior declaration in support thereof (the “Omnibus Facts”) [Docket No. 17], there 

were a host of circumstances that resulted in the Debtor’s decision to file for bankruptcy protection, 

including unresolved issues with GM, CorePointe Capital Finance, LLC (“CorePointe”), the Debtor’s 

primary secured creditor, and the City of West Covina (the “City”).  

7. As discussed in the Omnibus Facts and my prior declaration in support thereof, the 

financial crisis that began in 2008 left an indelible mark on many businesses, and the Debtor’s 

dealerships were no exception.  The damage to the Debtor and its business resulted largely from the 

bankruptcies filed by GM and Chrysler, and the discontinuation of flooring financing by Ally, the 

successor to GMAC, and Chrysler Financial to the Debtor.  As part of their bankruptcies, GM and 

Chrysler terminated about 30% of their underperforming dealerships.  The dealerships whose 

dealership agreements were terminated received nominal consideration. For example, the Debtor 

invested approximately $3.75 million into its Hummer dealership, which was spent on the unique 

design of the dealership suited solely for Hummer's use, to promote the product, to purchase fixtures, 

etc., in order to meet Hummer's standards, but received only a $1.25 million payment when GM 

terminated the Hummer brand.   
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8. Despite the foregoing setbacks, the Debtor attempted to continue its operations.    

However, disputes arose between the Debtor and GM, which sells the Debtor its new Chevrolet 

vehicles pursuant to the Dealer Agreement.  On January 28, 2010, GM sent a letter (the “First 

Termination Letter”) to the Debtor notifying the Debtor that, due to alleged breaches of the Dealer 

Agreement, GM would seek to terminate the Dealer Agreement 60 days after the date of the First 

Termination Letter.  A copy of the First Termination Letter is attached to the Oxford Dec. as Exhibit 

“E.”  In response, on February 22, 2010, the Debtor filed a protest (the “First Protest”) with the 

California New Motor Vehicle Board (the “Board”).  A copy of the First Protest is attached to the 

Oxford Dec. as Exhibit “F.”  In November 2010, in an effort to resolve these disputes, the Debtor and 

GM entered into a stipulated order (the “First Board Order”) and settlement agreement (the 

“Settlement Agreement”) resolving the Debtor’s First Protest before the Board  of GM’s efforts to 

terminate the Dealership Agreement.  A copy of the First Board Order is attached to the Oxford Dec. 

as Exhibit “K.”  A copy of the Settlement Agreement is attached to the Oxford Dec. as Exhibit “J.”  

The Settlement Agreement and First Board Order were adopted by the Board.  See Oxford Dec. 

Exhibit “L.”  Importantly, the Settlement Agreement has specific requirements regarding all notices 

under the Settlement Agreement (the “Notice Requirements”).  See Oxford Dec. Exhibit “J,” at ¶ 4.9.  

9.   Disputes eventually arose between the parties regarding compliance with the First 

Board Order and Settlement Agreement.  In summary, in November 2011, Ally, the successor to 

GMAC, sent a letter (the “Ally Letter”) to GM indicating that Ally would no longer provide loans 

(“flooring loans”) to the Debtor to purchase new vehicle inventory from GM.  A copy of the Ally 

Letter is attached to the Oxford Dec. Exhibit “M.”  In December 2011, GM sent a letter (the “Second 

Termination Letter”) to the Debtor notifying the Debtor that, pursuant to the Settlement Agreement, 

due to the loss of the Debtor’s ability to obtain flooring loans from Ally, the Debtor would have to 

either obtain a replacement lender acceptable to GM to provide flooring loans or submit a fully 

executed agreement to GM to sell the Debtor’s Chevrolet dealership.  GM asserted that, if neither 

occurred by February 28, 2012, and there was no protest by the Debtor, the Debtor’s GM Dealership 

Agreement would terminate on March 30, 2012. 
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10. Soon after the receipt of the Second Termination Letter, the Debtor sought to 

remedy issues with GM by obtaining a replacement flooring loan provider and/or to sell the 

Chevrolet dealership to WestCovina C, LLC, an affiliate of YTransport, pursuant to a buy-sell 

agreement that was submitted to GM but rejected by GM because it was allegedly incomplete.  The 

Debtor and GM disputed whether the Second Termination Letter and responses thereto, including the 

submission of the WestCovina C, LLC/YTransport buy-sell agreement to GM, which GM refused to 

consider, satisfied the conditions of the First Board Order and Settlement Agreement for the 

termination of the GM Dealership Agreement, and the Debtor protested the termination of the GM 

Dealership Agreement.  The parties submitted briefs and statements to the Board regarding their 

positions.   

11. On August 13, 2012, the administrative judge presiding over the dispute issued a 

proposed decision (the “Second Board Order”) regarding the disputes between the Debtor and GM.  

A copy of the Second Board Order is attached to the Oxford Dec. as Exhibit “N.”  The Second Board 

Order was premised, in large part, on the failure of GM to satisfy the Notice Requirements of the 

First Board Order and the effect of such failure on the timelines set forth in the First Settlement 

Agreement.    

12. On August 24, 2012, the members of the Board adopted the (“Second Board 

Order”) and mailed it as required by the Second Board Order.  See Motion, 7:10-12 (confirming date 

Second Board Order was mailed as required).  Accordingly, November 12, 2012, was the deadline 

for the Debtor to take one of the actions required by the Second Board Order.  It is undisputed that 

the Debtor indeed took one of the actions.    

13. On October 3, 2012, GM sent a letter (the “Third Termination Letter”) to the 

Debtor notifying the Debtor that it intended to terminate the Dealership Agreement because the 

Debtor allegedly failed to conduct customary sales and service operations during customary business 

hours for seven consecutive days (i.e., “going dark”).  Oxford Dec., ¶ 10 and Exhibit “Q.”  In 

response, on February 22, 2012, the Debtor filed a protest (the “Second Protest”) with the Board.  

Oxford Dec., ¶ 10 and Exhibit “R.”  The Second Protest is still pending with the Board.     
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14. After the issuance of the Second Board Order, the Debtor continued its efforts to 

sell its Chevrolet dealership (and the Chrysler/Jeep/Dodge dealership) to YTransport and its 

affiliates.  As admitted by GM, WestCovina C, LLC/ YTransport and the Debtor timely submitted a 

complete buy-sell package to GM.  See Oxford Dec. ¶ 8.  On November 29, 2012, GM approved 

YTransport and its buy-sell package.  See Oxford Dec., ¶ 8 and Exhibit “O.”  It took GM only 

approximately 2 weeks to approve the YTransport buy-sell package when it usually takes at least 30 

to 60 days to approve such a buy-sell package.  Upon approval of the buy-sell package, GM gave 

only until December 31, 2012, for the Debtor and YTransport to close the sale of the Chevrolet 

dealership.  With weekends, and the Thanksgiving, Christmas, and New Years’ holidays, this only 

gave the parties 19 days to close.  I am informed that, due to the holiday period and the related 

unavailability of critical GM personnel, YTransport requested an extension of time to close the 

transaction.  I am further informed that GM denied the request.  Likewise, on December 19, 2012, the 

Debtor sent a letter (the “12/19/12 Letter”) to GM indicating that, due to the foregoing circumstances, 

it would probably be impossible to close the proposed transaction by December 31, 2012.  A true and 

correct copy of the 12/19/12 is attached hereto as Exhibit “2.”  Based on the foregoing, in the 

12/19/12 Letter, the Debtor also requested a short extension of time to January 15, 2013 to close the 

transaction.  On December 21, 2012, GM sent a letter (the “12/21/12 Letter”) to the Debtor denying 

the requested extension.  A true and correct copy of the 12/21/12 is attached hereto as Exhibit “3.”  

Under the foregoing circumstances, and for other reasons, YTransport was unable or unwilling to 

close the sale of the Chevrolet dealership in such a short amount of time.  Moreover, even assuming 

YTransport was prepared to proceed with the sale on an expedited basis, it would have been 

impossible for YTransport to obtain required approvals from GM and the Department of Motor 

Vehicles in such a short period of time during the holiday period.  Thus, the closing requirements 

established by GM created a situation where it would be very difficult, if not impossible, to comply.   

15. Due to the existing and continuing uncertainty as to whether or when YTransport 

would close any or all of the contemplated sale transactions, the Debtor and various of its affiliates 

sought other back-up buyers to complete the proposed sales transactions.  On December 21, 2012, the 
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Debtor and various of its affiliates entered into letters of intent with B&B regarding the sale of their 

Chrysler/Jeep/Dodge and Ford dealerships, respectively.   

16. On December 31, 2012, the Debtor and several  of its affiliates entered into a letter 

of intent with Carlos Hidalgo (“Hidalgo”) regarding the contemplated global sales transaction.  On 

January 16, 2013, after substantial, arms-length negotiations, the Debtor and its affiliates entered into 

asset purchase agreements and lease agreements with Hidalgo to effectuate the proposed global 

transaction for the sale of the dealerships.  The Chevrolet APA entered into by the Debtor and 

Hidalgo regarding the Chevrolet Assets is attached hereto as Exhibit “1.”  I believe that Hidalgo is a 

qualified buyer and should obtain the required approval from GM.   

17. On January 17, 2013, in conjunction with seeking to close the sale of the Chevrolet 

dealership to Hidalgo pursuant to the Chevrolet APA, the Debtor filed a motion to approve bidding 

procedures related to the sale of substantially all of its assets, including the Chevrolet Dealership (the 

“Bid Pro Motion”).  Responses to the Bid Pro Motion were filed by GM, the City, the Trustee, 

Chrysler and CorePointe.  Notably, all parties, other than GM, essentially were in favor of a sale of 

the Chevrolet dealership, but had issues with the proposed procedures under the Bid Pro Motion.  

GM opposed the sale based on the arguments that the Dealer Agreement had terminated pursuant to 

the Second Board Order and, therefore, the Debtor could not sell its rights under the Dealer 

Agreement or seek to assume or assign it.  At the January 24, 2013 hearing on the Bid Pro Motion, 

the Court denied the Bid Pro Motion, without prejudice. 

18. The Debtor is still in contact with YTransport regarding the potential for 

YTransport to close on the buy-sell agreement previously approved by GM.  YTransport has not 

definitively indicated that it will not close on such transaction.  Thus, it is still possible that it may 

close, albeit subject to Court approval. 

19. I believe that GM breached the Settlement Agreement, the First Settlement Order, 

and the Second Settlement Order by not acting in good faith by, among other things, (1) giving the 

Debtor and YTransport only 30 days to close the proposed sale transaction and requiring it to be done 

in the middle of the holiday season, which GM knew, or should have known would be nearly, of not 

actually, impossible, and (2) continuing to litigate the Second Protest over the “going dark” issues, as 
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no buyer, including YTransport, would be interested in purchasing the Chevrolet dealership knowing 

that they would still have to defeat GM in the Second Protest in order to operate the dealership.  

20. I also dispute all of the allegations at issue in the Second Protest of the Debtor 

allegedly going dark.   

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

Executed this 29th day of January 2013, at West Covina, California. 
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ASSET PURCHASE AGREEMENT 
 

THIS ASSET PURCHASE AGREEMENT (this “Agreement”) is entered into effective 
January 16, 2013 (the “Effective Date”) by and among Carlos Hidalgo or nominee, 
(“Purchaser”), on the one hand, and West Covina Motors, Inc., a California corporation, and 
Debtor and Debtor in Possession under Chapter 11 (“Seller”) West Covina Automotive Holding, 
Inc., a California corporation (“Holding”), which owns all of the outstanding capital stock of 
Seller and Ziad Alhassen (“Owner”) on the other, and is made with respect to the following 
facts and circumstances. 

A. Owner owns substantially all of the capital stock of Holding. 
 
B. Seller owns and operates a Chevrolet automobile dealership operated under the business 
name of “Clippinger Chevrolet” (the “Dealership”) and located at 1932 East Garvey Avenue 
South, West Covina, California (the “Premises”). 
 
C. Seller desires to sell to Purchaser, and Purchaser desires to purchase from Seller, certain 
of the assets, property and business of Seller in connection with the Dealership and to either 
enter into: (1) a new lease for the Premises (“New Lease”); or (2) a sublease (the “Sublease”) 
with Seller regarding Seller’s current lease (the “Premises Lease”) of the Premises, or, 
alternatively, take an assignment of the Premises Lease. 

NOW, THEREFORE, in recognition of the foregoing premises, in exchange of the 
covenants, agreements, representations and warranties herein contained, and for other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 
parties agree as follows: 
 
1. Definitions.  For the purposes of this Agreement, the following terms shall have the 
following meanings: 

1.1 Acquired Assets  The “Acquired Assets” are the assets and property to be 
purchased by Purchaser hereunder, as more fully described in Section 2 hereof. 

1.2 Closing Date.  Unless otherwise mutually agreed between Purchaser and Seller, 
the “Closing Date” shall be ten (10) business days from the date the conditions specified in 
Sections 9 and 10 herein are satisfied; subject however to the provisions of Section 17 below.  
The closing ("Closing") shall take place at the Dealership on the Closing Date commencing at 
10:00 a.m.   

1.3 Damaged Vehicles.  “Damaged Vehicles” are any new vehicles which have 
incurred “material damage”, as such damage is defined in California Vehicle Code Section 9990. 

1.4 Employee Benefit Plan.  “Employee Benefit Plan” means any (a) nonqualified 
deferred compensation or retirement plan or arrangement which is an Employee Pension Benefit 
Plan, (b) qualified defined contribution retirement plan or arrangement which is an Employee 
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Pension Benefit Plan, (c) qualified defined benefit retirement plan or arrangement which is an 
Employee Pension Benefit Plan (including any Multiemployer Plan), or (d) Employee Welfare 
Benefit Plan or material fringe benefit plan or program. 

1.5 Employee Pension Benefit Plan.  “Employee Pension Benefit Plan” has the 
meaning set forth in ERISA Section 3(2). 

1.6 Employee Welfare Benefit Plan.  “Employee Welfare Benefit Plan” has the 
meaning set forth in ERISA Section 3(1). 

1.7 ERISA.  “ERISA” means the Employee Retirement Income Security Act of 1974, 
as amended. 

1.8 Sales and Service Agreement.  “Sales and Service Agreement” means the 
Chevrolet automobile Sales and Service Agreement currently held by Seller in connection with 
the Dealership at the Premises. 

1.9 Manufacturer.  “Manufacturer” means Chevrolet Division of General Motors 
Corporation. 

1.10 Hazardous Materials.  “Hazardous Materials” shall mean any hazardous or toxic 
substance, material or waste which is or becomes regulated by any local governmental authority, 
the State of California or the United States Government.  The term “hazardous material” 
includes, without limitation, any material or substance which is (i) defined as a “hazardous 
waste,” “extremely hazardous waste” or “restricted hazardous waste” under Section 25115, 
25117 or 25122.7, or listed pursuant to Section 25140, of the California Health and Safety Code, 
Division 20, Chapter 6.5 (Hazardous Waste Control Law), (ii) defined as a “hazardous 
substance” under Section 25316 of the California Health and Safety Code, Division 20, Chapter 
6.8 (Carpenter-Presley-Tanner Hazardous Substance Account Act), (iii) defined as a “hazardous 
material,” “hazardous substance,” or “hazardous waste” under Section 25501 of the California 
Health and Safety Code, Division 20, Chapter 6.95 (Hazardous Materials Release Response 
Plans and Inventory), (iv) defined as a “hazardous substance” under Section 25281 of the 
California Health and Safety Code, Division 20, Chapter 6.7 (Under Storage of Hazardous 
Substances), (v) petroleum, (vi) friable asbestos not in compliance with applicable laws or 
regulations, (vii) listed under Article 9 or defined as hazardous or extremely hazardous pursuant 
to Article 11 of Title 22 of the California Administrative Code, Division 4, Chapter 20, (viii) 
designated as a “hazardous substance” pursuant to Section 311 of the Federal Water Pollution 
Control Act (33 U.S.C. Section 1317), (ix) defined as a “hazardous waste” pursuant to Section 
1004 of the Federal Resource Conservation and Recovery Act, 42 U.S.C. Section 6901 et seq. 
(42 U.S.C. Section 6903), or (x) defined as a “hazardous substance” pursuant to Section 101 of 
the Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. 
Section 9601 et seq. (42 U.S.C. Section 9601).  

1.11 Major Documents.  “Major Documents” shall mean: Seller's Sales and Service 
Agreement with Manufacturer; a schedule of assets for the Dealership; all contracts and leases 
set forth in Schedule 2.7 attached hereto and any Phase I or II environmental studies or 
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investigations concerning the Dealership including any documents related to environmental 
remediation and governmental closure reports. 

1.12 Obsolete Parts.  “Obsolete Parts” means factory parts which are not listed in the 
most current Manufacturer's wholesale price book or, if listed therein, are valued at Zero Dollars 
($0.00), parts which are not returnable to the manufacturer (as defined by the Manufacturer) for 
any reason other than on account of being unboxed or in an opened or damaged container, or 
parts indicated as discontinued, parts for which there has been no sale in the last twelve (12) 
months, and broken or damaged parts, regardless of whether listed in the manufacturer's current 
wholesale price book.  

1.13 Signs.  “Signs” shall mean any signs owned or leased by Seller of a type 
recommended or required by the Manufacturer and bearing the Manufacturer's trademark or 
logo. 

1.14 Tax.  “Tax” means any federal, state, local, or foreign income, gross receipts, 
license, payroll, employment, excise, severance, stamp, occupation, premium, windfall profits, 
environmental (including taxes under Internal Revenue Code Section 59A), customs duties, 
capital stock, profits, withholding, social security (or similar), unemployment disability, real 
property, personal property, sales, use, transfer, registration, value added, alternative or add-on 
minimum, estimated, or other tax of any kind whatsoever, including any interest, penalty, or 
addition thereto, whether disputed or not. 

1.15 Knowledge of Seller.  “Knowledge of Seller” means the actual knowledge of 
Ziad Alhassen without any duty of investigation or examination. 
 
2. Sale of Assets.  Seller agrees to sell, convey, transfer, assign and deliver to Purchaser, 
and Purchaser agrees to buy, receive and accept from Seller, on the Closing Date all of the 
following assets utilized in the operation of the Dealership (the “Acquired Assets”): 

2.1 Fixed Assets.  All of the fixed assets owned by Seller used in the operation of the 
Dealership, and located at the Premises as of the Effective Date, including, without limitation, all 
machinery and shop equipment, Chevrolet special tools, signs, all as more particularly listed on 
Schedule 2.1 attached hereto.  All of such fixed assets shall be in substantially the same 
condition and repair on the Closing Date as existed on the date on which Purchaser approves 
their condition as of the Effective Date, normal wear and tear excepted. 

2.2 Goodwill, Sales and Service Agreement and Intangible Property.  All of Seller's 
goodwill developed and utilized in connection with the Dealership and all other intangible assets 
of a similar nature including without limitation the service and sales customer lists; vehicle sales 
and service records; telephone and facsimile numbers; website, URLs, domain name; computer 
software; approvals, permits, licenses, orders, registrations, certificates, variances and similar 
rights obtained from governmental authorities; creative materials, product advertising and 
promotional materials, studies, reports and other printed or written materials relating to the 
Dealership; finance and insurance information; parts inventory history; training materials; 
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reference books; shop reference books; parts reference manuals; accounting forms; the Sales and 
Service Agreement.   

2.3 Vehicles.  All 2012 and 2013 new, unregistered, unused but excluding any 
Damaged Vehicle; Chevrolet vehicles owned by Seller and offered for sale at the Dealership 
with not more than three hundred (300) miles as shown on the odometer, or in transit, on the 
Closing Date but excluding any Damaged Vehicle; no more than two (2) 2012 or 2013 new 
unregistered demonstrator Chevrolet vehicles owned by Seller and offered for sale at the 
Dealership with not more than five thousand (5000) miles as shown on the odometer; and all 
used vehicles on which Purchaser and Seller can agree on a purchase price. 

2.4 Parts and Accessories.  All returnable current, unused, undamaged, new factory 
(i.e., Manufacturer) parts and accessories, excluding any Obsolete Parts, on hand on the Closing 
Date which are listed in the most recent factory parts catalogue, and all parts return privileges 
associated therewith (collectively, “Factory Parts”).  All useable new parts and accessories 
from any supplier other than the Manufacturer and located on the Premises on the Closing Date 
which are listed in the applicable supplier's most recent parts catalogue (collectively, “Non-
Factory Parts”).  Purchaser shall not be obligated to purchase, and the definitions of Factory 
Parts and Non-Factory Parts shall not include, any used, damaged or Obsolete Parts or 
accessories.   

2.5 Miscellaneous Inventory.  All miscellaneous inventories including without 
limitation gas, oil, grease and the like, on hand at the Dealership on the Closing Date. 

2.6 Work in Process and Sublet Repairs.  All work in process and sublet work related 
to the Dealership not completed by Seller prior to the Closing Date.  Work in process shall refer 
to service work or repair orders (customer, insurance/service contract and warranty) written by 
Seller in relation to the operation of the Dealership prior to the Closing Date but not complete on 
that date; work in process shall be further limited to only those vehicles in the actual possession, 
custody or control of Seller on the Premises on the Closing Date.  

2.7 Unexpired Leases and Executory Contracts.  All unexpired leases and executory 
contracts (the “Assumed Contracts”) are set forth in Schedule 2.7 hereto.  Schedule 2.7 also 
includes the amounts and other consideration (the "Cure Amounts") that, pursuant to 
Bankruptcy Code Section 365(b), to the best knowledge of Seller, as of the Closing Date, will be 
required to cure any default on the part of Seller under the Assumed Contracts or that will be 
otherwise due to the parties under the Assumed Contracts, which amounts or other consideration 
must be delivered to the nondebtor parties under the Assumed Contracts, or with respect to 
which adequate assurance of prompt delivery must be provided, as a prerequisite to the 
assumption and assignment of such Assumed Contracts under Bankruptcy Code Section 365(b).  
The Cure Amounts shall be paid by Seller from the Purchase Price out of Escrow. 
 
 Notwithstanding the inclusion of the Premises Lease on Schedule 2.7 hereto, Seller and 
Purchaser intend for Seller and Purchaser to enter into the New Lease, substantially in the form 
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set forth in Schedule 13.1, if approved by the United States Bankruptcy Court for the Central 
District of California (the “Bankruptcy Court”). 

 However, in the event that the New Lease is not entered into, and the parties enter into 
the Sublease or assign the Premises Lease, instead, attached hereto as Schedule 2.7.1, to the 
extent the rent specified in the Sublease or the Premises Lease for a particular month is higher 
than the rent for such month specified in the New Lease, Purchaser shall pay the lower rent 
amount specified in the New Lease.  To the extent the rent specified in the Sublease or the 
Premises Lease for a particular month is lower than the rent for such month specified in the New 
Lease, Purchaser shall pay Seller the difference between the two amounts as additional rent.  
 
 Only in the event the Bankruptcy Court does not approve the New Lease in conjunction 
with the approval of the other transactions described herein, Seller will seek to either (i) enter 
into, and obtain approval of the Sublease, or (ii) assume the Premises Lease and assign it to 
Purchaser. 

2.8 Excluded Assets.  Notwithstanding anything in this Section to the contrary, the 
following assets and property shall be retained by Seller and shall not be sold or transferred to 
Purchaser (the “Excluded Assets”): 

(a) Customer and Manufacturer accounts receivable, marketable securities, cash 
and cash equivalents.   

(b) Any of Seller's accounting or personnel records. 

(c) Supplies consumed and all vehicles, parts, accessories and other inventory 
sold in the normal course of business prior to the Closing Date. 

(d) Any contracts, leases, concessions or other assets of Seller not specifically 
included in this Agreement. 

(e) Seller's dealership-related reserves at banks and finance companies. 

(f) Books and records relating to tax returns of the Dealership, its shareholders, 
as well as minute books, stock registers, or other books and records relating to changes in 
ownership of the Dealership. 

(g) Any claims and causes of action arising under Chapter 5 of 11 U.S.C. § 101 
et seq. (the “Bankruptcy Code”). 

(h) Any assets located at, and utilized in connection with, Seller’s body shop and 
truck fabrication shop located at 137 West San Bernardino, Covina, California. 

(i) Any assets located at, and utilized in connection with, Seller’s 
Chrysler/Jeep/Dodge dealership located at 298 North Azusa Avenue, West Covina, California 
and Ford Dealership located at 2000 East Garvey Avenue South, West Covina, California. 
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3. Consideration for Acquired Assets.  Subject to the terms and conditions of this 
Agreement, the consideration to be paid by Purchaser for the Acquired Assets (the “Purchase 
Price”) shall be the aggregate value of the Acquired Assets determined in accordance with this 
Section 3.  The Acquired Assets shall be valued as provided below: 

3.1 Fixed Assets.  The purchase price for the fixed assets identified in Section 2.1 
shall be the sum of One Million Three Hundred and Eighty-Five Dollars ($1,385,000). 

3.2 Goodwill, Sales and Service Agreement and Intangible Property.  The value of 
the Goodwill, Sales and Service Agreement and Intangible Property shall be the sum of Three 
Million Six Hundred Fifteen Thousand Dollars ($3,615,000). 

3.3 Vehicles.  The vehicles identified in Section 2.3 shall be valued as follows: 

(a) The price for all 2012 and 2013 new, unregistered, undamaged unused 
Chevrolet model vehicles with not more than three hundred (300) miles as shown on the 
odometer shall be valued at the sum of the following: 
 

(i) The wholesale cost of each new vehicle determined in accordance 
with the factory invoice, including advertising charges; plus 
 

(ii) The wholesale cost of all optional parts and accessories installed by 
Seller in the new vehicles plus the cost of labor (determined at the internal rate pursuant to the 
standard factory formula) for installation of the same; plus 
 

(iii) The cost of pre-delivery expenses actually performed related to 
specific automobiles transferred at Closing, but only to the extent that such pre-delivery expense 
has not previously been reimbursed to Seller, or is not payable to Seller, in which event the right 
to assign reimbursement shall be assigned to Purchaser at the Closing; less  
 

(iv) The sum of all distributor's allowances as of the Closing including, 
but not limited to, inventory allowances, floor plan assistance, interest credits, advertising 
credits, discounts, holdbacks, rebates, contests, model changes and similar distributor's 
allowances applicable to specific automobiles, including dealer trades, transferred on the 
Closing; less 

(v) The cost (as reasonably determined by the parties) to repair any 
damage to any new vehicle existing as of the Closing Date; provided, however, that in the event 
the reasonable cost of both parts and labor to repair any damage to a new vehicle exceeds Five 
Hundred Dollars ($500), such vehicle shall be considered a used vehicle and shall be valued in 
accordance with Section 3.3(d); less 

(vi) The wholesale cost of any missing accessories, equipment or parts. 
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(b) All amounts due for pre-delivery inspection (“PDI”) for the new motor 
vehicle inventory will be the property of Seller with respect to any new vehicle for which Seller 
performed the PDI prior to the Closing Date. 

(c) Up to two (2) 2012 or 2013 new, unregistered Chevrolet model demonstrator 
vehicles with more than five hundred (500) miles but less than five thousand (5,000) miles as 
shown on the odometer, shall be valued pursuant to the provisions of Section 3.3(a), less the sum 
of twenty cents ($0.20) per mile for each mile as shown on the odometer for each vehicle. 

(d) All used vehicles located at the Premises (which shall include new, 
unregistered vehicles not acquired pursuant to Section 3(a) and 3(b) above, all company vehicles 
and loaner vehicles and all demonstrator vehicles) shall be valued as mutually agreed between 
Purchaser and Seller.  Any vehicles about which Purchaser and Seller cannot agree on the value 
shall be retained by Seller and Seller shall have ten (10) days after the Closing Date to remove 
such vehicles from the Premises.   

3.4 Parts and Accessories.  Parts and accessories shall be valued as follows: 

(a) All Factory Parts which are in the possession of Seller as of the Closing Date 
shall be valued at dealer cost in accordance with the manufacturer's or distributor's most current 
wholesale parts and accessories price book as of the Closing Date, less any dealer discounts (if 
applicable).  The value of Factory Parts with no sale within the last twelve (12) months shall 
equal the actual fair market value as determined by the appraisal service. 

(b) All Non-Factory Parts which are in possession of the Seller at the Premises as 
of the Closing Date shall be valued at Seller's cost in accordance with the applicable supplier's 
most current wholesale parts and accessories price book as of the Closing Date, less any 
applicable discounts; provided that Purchaser shall have no obligation to purchase in excess of 
Twenty Thousand Dollars ($20,000) of Non-Factory Parts.  

(c) Seller shall assign to Purchaser Seller’s terminating dealer parts return 
privilege under the Sales and Service Agreement, if any, with respect to the Factory Parts and the 
Non-Factory Parts purchased hereunder.  Seller shall keep any Factory Parts and Non-Factory 
Parts located at the Premises not purchased by Purchaser hereunder and shall remove such 
Factory Parts and Non-Factory Parts from the Premises within thirty (30) days following the 
Closing 

3.5 Miscellaneous Inventory and Supplies.  All miscellaneous inventories, including 
gas, oil, and grease, in stock at the Premises on the Closing Date shall be valued at cost. 

3.6 Work in Process and Sublet Repairs.  All work in process and sublet repairs at the 
Premises shall be valued at Seller's actual cost, which shall consist of the actual cost of all parts 
and accessories which are a part of the work in process/repair plus the cost of labor (determined 
at the internal rate pursuant to the standard factory formula) associated therewith and incurred by 
Seller through the Closing Date; provided, however, that Purchaser shall not be obligated to 
purchase any work in process that Seller had not completed within thirty (30) days from the date 
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Seller began the work.  In the event Seller and Purchaser disagree as to the collectability of any 
work in process or sublet repair, Purchaser shall assume the work and complete it, and Seller's 
share of the invoice price for the work shall be paid to Seller upon receipt by Purchaser of 
payment for such work.   

3.7 Purchase Orders and Deposits.  At no charge to Purchaser, Seller shall transfer to 
Purchaser on the Closing Date all rights to existing, unfulfilled purchase orders incurred in the 
ordinary course of the Dealership's business and corresponding customer deposits for new 
Chevrolet vehicles.  All customer contracts for undelivered Chevrolet vehicles that Purchaser 
will be assuming at Closing will be valid and effective in accordance with their terms, and there 
will be no defaults or events of default or events which with notice or lapse of time or both 
would constitute defaults thereunder. 

3.8 Pre-closing Inventory.  As of the close of business on the day immediately 
preceding the Closing Date or on such other date as mutually agreed upon by Purchaser and 
Seller, a physical inventory to determine the value of the new and used vehicles, sublet repairs, 
miscellaneous inventories, and work-in-progress at the Premises shall be taken jointly by the 
parties.  Each party shall bear the expenses associated with its own personnel in connection with 
the valuation of the assets.  The parties shall jointly employ an independent inventory service 
selected by Seller and reasonably acceptable to Purchaser to take an inventory of parts and 
accessories immediately prior to the Closing.  The cost of such inventory shall be paid one-half 
by Purchaser and one-half by Seller. 
 
4. Payment of Purchase Price; Pro-rations; Sales Tax.  The Purchase Price to be paid by 
Purchaser pursuant to this Agreement shall be paid as follows: 

4.1 Deposit.  Purchaser shall deliver (i) the sum of Fifty Thousand Dollars ($50,000) 
(the “Initial Deposit”) to the Escrow Holder (as defined in Section 19) within three (3) business 
days of the full execution of this Agreement and the delivery thereof to Purchaser and (ii) a 
further deposit in the amount of One Hundred and Fifty Thousand Dollars ($150,000) within 
three (3) business days following the entry of an order of the Bankruptcy Court approving the 
Bid Procedures (as defined below) ("Additional Deposit").  The Initial Deposit and the 
Additional Deposit shall collectively be referred to as the “Deposit.”  The Deposit shall be held 
in an interest bearing account by Escrow Holder and shall be applied to the benefit of Purchaser 
toward the purchase price of the Dealership upon Closing.  If the transaction does not close, and 
this Agreement is terminated pursuant to Section 18, the Deposit, together with all accrued 
interest, shall be disbursed to Purchaser, unless the provisions of Section 22 are applicable, in 
which case the disposition of the Deposit shall be governed by the provisions of Section 22. 

4.2 Floor Plan Payment.  Purchaser shall receive a credit against the Purchase Price in 
the amount of the floor plan financing paid by Purchaser on behalf of Seller's current floor plan 
loan. 

4.3 Balance.  The balance of the Purchase Price shall be payable by Purchaser 
through Escrow to Seller in immediately available funds on the Closing Date. 
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4.4 Closing and Post-Closing Adjustments.  All adjustments normal in asset 
acquisitions, including but not limited to rents, lease deposits, utilities, telephone charges, 
personal property taxes, real property taxes, customer prepayments, if relating to a period before 
and after the Closing Date, and prepaid expenses inuring to the benefit of Purchaser shall be 
apportioned between Seller and Purchaser according to the number of days in the period covered 
thereby which occurred prior to and including the Closing Date and subsequent to the Closing 
Date.  The aggregate amount of any adjustment shall be determined and paid through Escrow as 
of the Closing Date.  Any additional amounts as reasonably determined by the parties after the 
Closing Date to be paid by either party under this Section 4.4 shall be paid by check delivered 
within seven (7) days following determination of the amount of any such adjustment.  In the 
event Seller and Purchaser are unable to agree on any post-closing adjustments in accordance 
with this Section 4.4, such dispute shall be resolved in accordance with Section 24 herein below. 

4.5 Sales Taxes.  To the extent applicable, Purchaser shall pay any sales tax in 
connection with this transfer.  Purchaser shall reimburse Seller through Escrow for the sales tax 
which may be imposed or payable on or in connection with the transfer of the Acquired Assets 
pursuant to this Agreement. 

4.6 Liabilities.  Purchaser shall have no obligation for any liabilities of Seller other 
than obligations for liabilities and claims that first accrue under the Assumed Contracts set forth 
on Schedule 2.7 or in relation to the Acquired Assets on or subsequent to the Closing Date.  
Purchaser and Seller shall execute such assignment and assumption documents in connection 
with the liabilities to be assumed by Purchaser as provided for herein.  Seller shall be fully 
responsible for any and all costs or charges of any kind whatsoever arising out of such Assumed 
Contracts for the period prior to the Closing Date.  Seller shall use commercially reasonable 
efforts to obtain Bankruptcy Court required for approval of the New Lease and the assumption 
and assignment of the Assumed Contracts and/or the Sublease.  Purchaser shall cooperate with 
Seller in obtaining such consents and approvals, including by providing information necessary to 
demonstrate adequate assurance of future performance under the Assumed Contracts as required 
by 11 U.S.C. § 365(b), and shall enter into an arrangement of assumption as may be reasonably 
requested by any lessor or contracting party of an Assumed Contract set forth on Schedule 2.7 or 
required by the Bankruptcy Court.  Without limiting the generality of the foregoing and except 
as may be specifically provided to the contrary in this Agreement, the parties acknowledge and 
agree that Purchaser is not assuming and Seller shall remain responsible for: employment 
agreements, labor agreements, collective bargaining agreements, retirement plans, Employee 
Benefit Plans or other similar contracts; any liability of Seller for Taxes; any liability of Seller 
relating to or arising out of the violation by Seller of any law (including rules and regulations) of 
any federal, state, local or foreign government (or agency thereof); any liability of Seller relating 
to or arising out of the sale of products or the performance of services by Seller or the conduct or 
operation of the Dealership prior to the Closing Date; and/or any liability of Seller relating to or 
arising out of any agreement, contract, lease, license or other arrangement not specifically 
identified on Schedule 2.7 attached hereto.  The parties acknowledge and agree that Seller shall 
terminate all of Seller's employees as of the Closing Date. 
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4.7 Factory Orders.  On the Closing Date, Purchaser will assume the obligation to 
purchase and pay when due any amounts relating to new, unused and undamaged 2012 and 2013 
model year Chevrolet vehicles, and OEM Parts and Accessories which have been ordered by 
Seller in its normal course of business prior to the Closing Date but which have not been 
delivered to the Dealership as of the Closing Date and which are not otherwise included among 
the Acquired Assets. 

4.8 We Owes.  On the Closing Date, Purchaser will assume the obligation to perform 
the services and/or provide the accessories due to customers of Seller as specifically listed on 
Schedule 4.8, which will be attached to this Agreement on the Closing Date and thereby made a 
part hereof (collectively “We Owes”).  Purchaser will receive a credit against the Purchase Price 
equal to the estimated costs to Purchaser determined at Purchaser’s internal rates of performing 
any such We Owes.  Purchaser shall promptly refund Seller the amount of the credit given for 
any We Owes which was not fulfilled by Purchaser within twelve (12) months after the Closing 
Date and Seller will reimburse Purchaser for the costs of satisfying the We Owes as later 
presented by the customer.   
 
5. Bidding Procedures Motion and Order and Sale Motion.  As soon as practicable, and no 
later than three (3) business days after the full execution of this Agreement, Seller shall file a 
motion (the “Bid Procedures Motion”) with the Bankruptcy Court seeking an order (the "Bid 
Procedures Order") approving the bid procedures (the “Bid Procedures”) described below.  
As soon as practicable, Seller shall file a motion to obtain Bankruptcy Court approval of the 
transactions contemplated hereby. 

5.1 Overbid Requirements, Qualifying Bidder Requirements, Breakup Fee.  

(a) Overbid Requirements.  The Bid Procedures Motion shall seek, and the Bid 
Procedures Order shall provide for, minimum overbid requirements of (i) $100,000 for 
the initial overbid and (ii) $50,000 over the then-highest bid for any additional bids. 

(b) Qualifying Bidder Requirements.  The Bidding Procedures Motion shall 
seek, and the Bid Procedures Order shall provide that, (i) only qualified bidders 
(“Qualified Bidders”) will be allowed to bid for the assets which are the subject of this 
Agreement, and (ii) in order to become a Qualified Bidder, a bidder must meet all of the 
requirements set forth below: 

 
(i)  Provide, not later than three (3) days prior to the auction date set 

by the Bid Procedures Order, a deposit, by wire transfer or cashier's check, of 
$200,000; 

 
(ii)  Provide, not later than three (3) days prior to the scheduled auction 

date, evidence, in the form of a letter of credit, non-contingent commitment from 
a recognized lending institution or substantial equivalent thereof, of such 
competing bidder’s ability to close the transaction;  
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(iii)  Provide, not later than three (3) days prior to the scheduled 
auction date, a redlined and clean copy of an asset purchase agreement, including 
all Schedules, substantially similar to the within Agreement and its Schedules 
(including, without limitation, the New Lease and the Sublease), to be used for 
the competing bidder’s purchase of the assets referenced herein, save and except 
for the final purchase price and certain other provisions only applicable to 
Purchaser; 

  
(iv)  Provide, not later than three (3) days prior to the scheduled auction 

date, information reasonably required by Seller to demonstrate adequate 
assurance of future performance by the competing buyer in order to effectuate an 
assumption and assignment of the Assumed Contracts; and 

(v)  Provide, not later than fourteen (14) days prior to the scheduled 
auction date, (x) bidder’s “CSI Scores,” which means manufacturer-issued 
customer satisfaction reports (sales and service) for all franchises owned (in 
whole or in part) or operated by bidder for the last three (3) years, including 
corresponding national average comparator score(s). 

(c) Stalking Horse.  Purchaser understands that the Acquired Assets are subject 
to competitive bidding, and will be sold to the highest and best bidder, subject to 
Bankruptcy Court approval.  Purchaser consents to the foregoing.  Seller acknowledges 
that Purchaser may choose to not participate in an auction, provided, however, that (i) if 
there are no other higher bids received by Seller, then this Agreement shall be binding on 
Purchaser, (ii) in the event another bid from a Qualified Bidder is approved by the Court, 
Purchaser shall keep its offer under this Agreement open for a period of sixty (60) days 
and, in the event the sale to the other Qualified Bidder is not consummated for any 
reason, Purchaser shall perform under the terms of this Agreement.  

(d) Break Up Fee.  If Purchaser is overbid at auction by another Qualified Bidder 
who acquires the Acquired Assets herein, Seller will pay Purchaser a break-up fee of 
$50,000 from the Purchase Price received from the Qualified Bidder. 

6. Representations and Warranties of Seller and Owner.  Seller and Owner represent, 
warrant, and agree with Purchaser as follows: 

6.1 Good Standing.  Seller is a corporation duly organized, validly existing and in 
good standing under the laws of the State of California and is entitled to and has the power and 
authority to own or lease its property and to carry on its business in the manner and in the places 
where such property is now owned, leased or operated and such business is now conducted.  
Seller is the debtor and debtor in possession in a chapter 11 proceeding pending in the 
Bankruptcy Court. 

6.2 Title to Assets; Liens and Encumbrances.  Except for signs and equipment leases 
to be assumed by Purchaser pursuant to Section 2.7 above, Seller will convey to Purchaser good 
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and marketable title to the Acquired Assets, free and clear of all security interests, liens, claims, 
restrictions, equities and encumbrances whatsoever. 

6.3  Authorization.  The execution and delivery of this Agreement and the 
transactions contemplated hereby have been duly authorized by the board of directors of Seller 
and all other corporate action, including all shareholder approvals necessary to authorize the 
execution and delivery of this Agreement and the transactions contemplated hereby, have also 
been taken.  Except for consent of the Bankruptcy Court, Manufacturer, lessors under leases, 
floor plan lenders, secured creditors, and other persons or entities disclosed in writing by Seller 
to Purchaser, no consent of any lender, trustee, security holder, lessor or any other person or 
entity is required to be obtained by Seller in connection with the execution, delivery and 
performance of this Agreement by Seller and the consummation of the transactions contemplated 
hereby.  Subject to Bankruptcy Court approval, this Agreement constitutes a valid and binding 
obligation of Seller enforceable in accordance with its terms except as enforceability may be 
limited by bankruptcy, insolvency, reorganization or other similar laws affecting the 
enforceability of creditors' rights generally.  Except for obtaining the consent of the 
Manufacturer, and except as may be provided in Seller's existing floor plan financing 
agreements, and except as otherwise disclosed in writing by Seller to Purchaser, the execution, 
delivery and performance of this Agreement and the consummation of the transactions 
contemplated hereby (a) do not violate or constitute a breach of or default under any contract, 
agreement or commitment to which Seller is a party, under which it is obligated or to which any 
of the Acquired Assets are subject, (b) do not violate any judgment, order, statute, rule or 
regulation to which Seller or any of the Acquired Assets are subject or the bylaws or other 
formation or governance documents of Seller, and (c) will not result in the creation of any lien, 
charge or encumbrance on any of the Acquired Assets. 

6.4 Representations and Warranties on Closing Date.  The representations and 
warranties of Seller contained in this Agreement shall be true and correct in all material respects 
on and as of the Closing Date with the same force and effect as though such representations and 
warranties had been made on and as of the Closing Date. 

6.5 Litigation.  Except as set forth on Schedule 6.5 attached hereto, there is not 
pending, or, to the best knowledge of Seller, threatened, any suit, action, arbitration, or legal, 
administrative, or other proceeding, or governmental investigation against or affecting Seller or 
any of the Acquired Assets.   

6.6 Environmental and Other Compliance Notices.  Seller has received no notice 
advising Seller of any defects, defaults or non-compliance in connection with the Acquired 
Assets and/or the Dealership pursuant to the laws, rules and regulations from any governmental 
agency dealing with environmental laws, except notices which have been previously complied 
with or expressly waived in writing by the governmental agency.  Seller represents to Purchaser 
that the Dealership and the Premises now meet and will at the Closing meet the requirements 
established by all governmental and regulatory agencies governing the operation of the 
Dealership, including, but not limited to, the Department of Motor Vehicles, the City of West 
Covina, California and all other state, city and/or county permit and license departments, 
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environmental regulatory authorities and other agencies.  There are no underground storage 
tanks located at the Premises.  Seller represents, to the best of Seller’s knowledge, there is no 
Hazardous Material or toxic waste located upon, below or in the immediate vicinity of the 
Premises which is not properly stored in compliance with all applicable law.  Seller has no 
knowledge of any release or discharge of Hazardous Materials at, on, or under the Premises 
which would require any remediation activities.  

6.7 Compliance With Law.  Seller has complied with, and is not in violation of, 
applicable federal, state or local statutes, laws or regulations the violation of which would have a 
material adverse effect on the financial condition of the Dealership. 

6.8 Collective Bargaining Agreements or Organizational Efforts; Labor Disputes.  
Seller has no collective bargaining agreements with respect to its employees.  There are no 
proceedings pending for union certification or representation before the National Labor 
Relations Board nor, to the best of Seller's knowledge, has there been any attempt within the past 
three (3) years to organize the employees of Seller into a collective bargaining unit.  There is no 
labor strike, dispute, slowdown or stoppage actually pending or, to the best of Seller's 
knowledge, threatened against or involving Seller, and no grievance which might have an 
adverse effect on Seller or the conduct of its business is pending.  Seller has fewer than 100 
employees. 

6.9 Employee Benefits.  Except as otherwise disclosed in writing by Seller to 
Purchaser, Seller neither maintains nor contributes to any Employee Benefit Plans nor any 
Employee Welfare Plans.  None of Seller's employees are participants in any Employee Benefit 
Plans or any Employee Welfare Plans by virtue of their employment by Seller. 

6.10 Taxes.   The sale of assets under this Agreement shall be free and clear of all tax 
liens, taxes and other interests, pursuant to the Bankruptcy Court's order approving the sale, to be 
entered in accordance with Bankruptcy Code Section 363.  

6.11 Insurance.  Schedule 6.11 to this Agreement (which shall be prepared and 
delivered to Purchaser within ten (10) days of the execution of this Agreement) sets forth the 
following information with respect to each insurance policy (including policies providing 
property, casualty, liability, and workers' compensation coverage and bond and surety 
arrangements) to which Seller has been a party, a named insured, or otherwise the beneficiary of 
coverage at any time that Seller has owned and operated the Dealership: 

(a) the risk covered; 

(b) the amount of coverage; and 

(c) the scope (including an indication of whether the coverage was on a claims 
made, occurrence, or other basis) of coverage. 
 
  With respect to each such insurance policy, the policy is legal, valid, binding, 
enforceable, and in full force and effect. 
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6.12 As-Is, Where-Is.  The sale of the Acquired Assets is on an "as-is, where-is" basis 
and without representations or warranties of any kind, nature or description by the Seller, or its 
agents.   

6.13 Untrue Statements and Omissions.  Subject to the written disclosures by Seller to 
Purchaser, to the best of knowledge of Seller, no statement by Seller contained in this Agreement 
or any exhibit or schedule attached hereto and no statement contained in any certificate or other 
instrument or document furnished by or on behalf of Seller pursuant to this Agreement, contains 
or will contain any untrue statement of a material fact or omits or will omit to state any material 
fact which is necessary to make the statements contained herein or therein not misleading as of 
the Closing Date. 

6.14 Purchaser’s Disclaimer.  Purchaser acknowledges that except as otherwise set 
forth in this Agreement, Seller and Owner make no representations, warranties or statements 
whatsoever respecting the Acquired Assets being purchased, Seller's business or the Premises 
and that in entering into this Agreement and in consummating the transactions contemplated 
herein, Purchaser is not relying upon any representation, warranty or statement made by Owner 
or by Seller nor any of its members, affiliates, employees, agents, brokers, or attorneys, other 
than those expressly set forth in this Agreement.  Without limiting the generality of the 
foregoing, and except as otherwise specifically set forth in this Agreement, neither Seller nor 
Owner makes any representations, warranties or statements of any nature whatsoever respecting 
the financial condition (past or present), results of Seller’s dealership operations for current or 
for prior periods, liabilities, employees, suppliers, customers, market position, reputation or 
prospects of Seller or the Dealership; the physical condition or the marketability for resale of the 
Acquired Assets; the physical condition of the Premises; or any matter which might affect 
Purchaser’s ability in the future to conduct business using the Acquired Assets which is in any 
manner similar to the current manner in which Seller conducts business.  For all purposes in 
connection with its decision to enter into this Agreement and to consummate the transactions 
contemplated herein, and except as to the representations and warranties set forth in this Section 
5 and elsewhere in this Agreement, Purchaser has undertaken and is relying upon such 
independent investigations and examinations of material facts as Purchaser, in its sole discretion, 
has deemed relevant, or necessary under the circumstances to make such decision. 
 
7. Representations and Warranties of Purchaser.  Purchaser represents, warrants, and agrees 
with Seller as follows: 

7.1 Good Standing.  To the extent Purchaser is a limited liability company, the 
Purchaser is duly organized, validly existing and in good standing under the laws of the State of 
California and is entitled to and has the power and authority to own or lease its property and to 
carry on its business in the manner and in the places where such property is now owned, leased 
or operated and such business is now conducted. 

7.2 Authorization.  The execution and delivery of this Agreement and the transactions 
contemplated hereby have been duly authorized by Purchaser and all other action necessary to 
authorize the execution and delivery of this Agreement and the transactions contemplated 
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hereby, have also been taken.  This Agreement is a valid and binding obligation of Purchaser 
enforceable against Purchaser in accordance with its terms except as enforceability may be 
limited by bankruptcy, insolvency, reorganization or other similar laws affecting the 
enforceability of creditors' rights generally.  Except for consent of the Manufacturer, no consent 
of any trustee, security holder or any other person or entity is required to be obtained by 
Purchaser in connection with the execution, delivery and performance of this Agreement by 
Purchaser and the consummation of the transactions contemplated hereby.  Except for obtaining 
the consent of the Manufacturer, the execution, delivery and performance of this Agreement and 
the consummation of the transactions contemplated hereby (a) do not violate or constitute a 
breach of or default under any contract, agreement or commitment to which Purchaser is a party 
or under which it is obligated, and (b) do not violate any judgment, order, statute, rule or 
regulation to which Purchaser is subject. 
 
8. Conduct Prior to Closing Date. 

8.1 Ongoing Operations.  Seller will use its reasonable efforts to preserve intact the 
Acquired Assets and to continue to operate the Dealership as a going concern to the extent 
financially able to do so.  The parties acknowledge that the Dealership is only operating on a 
limited basis and that the remaining vehicle inventory may be sold. Seller will not order vehicles 
or make other commitments to third parties except in the ordinary course of business and in a 
manner consistent with Seller's past business practices.  Seller will not dispose of any of the 
Acquired Assets except in the ordinary course of business consistent with past practices, and will 
not, without limiting the foregoing, hold a “going-out-of-business” or “liquidation” sale.  Seller 
shall maintain all of its insurance in effect with respect to its business and assets as of the 
Effective Date.  Seller shall not, without Purchaser's prior written consent, further encumber or 
suffer to be further encumbered any of the Acquired Assets or other Premises Lease or facilities 
(except for normal flooring of inventory vehicles in the normal and ordinary course of business). 

8.2 Approvals.  Each of Purchaser and Seller will use its commercially reasonable 
efforts to obtain all permits, approvals, authorizations and consents of third parties necessary or 
desirable for the consummation of the transactions contemplated by this Agreement and for the 
ownership and operation by Purchaser of the Acquired Assets and the Dealership.  Purchaser and 
Seller shall proceed as promptly as practicable after the date hereof to prepare and file with the 
Manufacturer all materials necessary to obtain the consent of Manufacturer as is necessary for 
Purchaser to acquire the Acquired Assets and for consummation of the transactions contemplated 
hereby.   

8.3 Covenant to Comply.  Seller and Purchaser shall not take any action or fail to take 
any action which will make any of their representations and warranties not true and correct in all 
material respects on the Closing Date.  Seller and Purchaser shall each use its commercial 
reasonable efforts to satisfy or cause to be satisfied all of the conditions precedent to obligations 
hereunder.  Seller and Purchaser shall give prompt written notice to the other of any material 
change in any of the information contained in the representations and warranties made in this 
Agreement or the schedules referred to herein which occur prior to the Closing Date; provided, 
however, that any change in the information contained in the representations and warranties or 
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schedules will not relieve the disclosing party of any obligations hereunder if such changes result 
in a breach of the representations and warranties contained herein. 

8.4 Seller's Employees.  At Purchaser's request, Seller will permit Purchaser to 
interview Seller's employees and to otherwise meet with Seller's employees, either individually 
or in groups, as Purchaser may determine.  Seller will pay all its employees in full for their 
services rendered through the Closing Date and will otherwise satisfy all of Seller's obligations 
to its employees through such date, including, but not limited to, any individual employment 
contracts, accrued vacation time, accrued bonuses, etc. 

8.5 WARN Act.  Seller shall comply in all respects (including, without limitation 
delivering notice to such employees which might otherwise be required) with the Federal 
Worker Adjustment and Retraining Notification Act (the “WARN Act”) and any state worker 
notification requirement applicable to the transaction described herein.  
 
9. Conditions to Purchaser's Obligations to Close.  The obligations of Purchaser under this 
Agreement are subject to fulfillment of the conditions set forth below.  Purchaser shall have the 
right to waive in writing all or part of any one or more of the following conditions without 
releasing Seller from any liability for any loss or damage sustained by Purchaser by reason of the 
breach by Seller of any covenant, obligation or agreement contained herein, or by reason of any 
misrepresentation made by Seller and upon such waiver may proceed with the transactions 
contemplated by this Agreement. 

9.1 Agreements and Conditions.  On or before the Closing Date, Seller shall have 
complied with and duly performed in all respects all agreements and conditions on its part to be 
complied with and performed pursuant to or in connection with this Agreement on or before the 
Closing Date, including, without limitation, delivering to Purchaser and/or the Escrow Holder all 
items described in Section 11 of this Agreement. 

9.2 Representations and Warranties.  The representations and warranties of Seller 
contained in this Agreement, or otherwise made in writing in connection with the transactions 
contemplated hereby, shall be true and correct in all respects on and as of the Closing Date with 
the same force and effect as though such representations and warranties had been made on and as 
of the Closing Date and Purchaser shall have received a certificate to that effect dated as of the 
Closing Date and executed by the President of Seller or such other corporate officer authorized 
to execute such certificate. 

9.3 No Legal Proceedings.  No action or proceeding shall have been instituted or 
threatened to restrain or prohibit the acquisition by Purchaser or the conveyance by Seller of the 
Acquired Assets or which might result in any material adverse change in the business, prospects 
or financial or other condition of the Acquired Assets. 

9.4 Loss, Damage or Destruction.  No material loss, damage or destruction of the 
Acquired Assets, or the Premises shall have occurred prior to the Closing Date.  The risk of any 
loss or damage to the Acquired Assets, or any part thereof, or to the Dealership, or any part 
thereof, from any casualty, including without limitation: acts of God; fire; explosion, tornado; 
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earthquake; accident; flood; riot, condemnation; theft; damage; or, activities of armed forces, 
shall be upon the Seller between the date hereof through and including the Closing Date.  The 
provisions of this section shall also apply to any actual or threatened condemnation of the 
Premises occurring on or before the Closing Date. 
 

If, on or prior to the Closing Date, there shall be an occurrence resulting in any 
kind of physical loss or damage to the Acquired Assets or to the Dealership, or to any part of the 
foregoing, to the extent such loss or damage is not restored by Seller prior to the Closing Date, or 
cannot be repaired at the Seller's cost within thirty (30) days after Closing, then the Purchaser 
shall have the option to elect to close the transaction contemplated herein, receive any and all 
insurance proceeds, and deduct from the Purchase Price the deficiency of any uninsured loss or 
damage and if applicable, the deductible, or terminate this Agreement. 

9.5 Consents.  Purchaser shall have received the written approval of the Manufacturer 
designating Purchaser as the duly authorized dealer for the sales and service of the 
Manufacturer's vehicles at 1932 East Garvey Avenue South, West Covina, California, or such 
other premises in West Covina, California as determined by Purchaser, on commercially 
reasonable terms and conditions, and Purchaser and Manufacturer shall have entered into a 
customary dealer sales and service agreement; provided, however, that if Manufacturer seeks to 
impose any facility or other conditions not consistent with conditions imposed by the 
Manufacturer related to its standard image programs as a condition to the granting of such Sales 
and Service Agreement to Purchaser that Purchaser in good faith finds unacceptable, Purchaser 
shall be free to reject such conditions and shall incur no liability to Seller as a result thereof.  All 
permits and licenses necessary to enable Purchaser to conduct the Sales and Service Agreement 
and service facilities shall have been obtained.  All other requisite consents and approvals shall 
have been obtained. 

9.6 Environmental Assessment.  Within thirty days (30) of the Effective Date, 
Purchaser shall have approved, in writing delivered to Seller and Escrow Holder and in its sole 
and absolute discretion, the results of Phase I and (if applicable) Phase II environmental 
investigation(s) of the Premises.  Purchaser shall have the right to conduct an environmental 
assessment (the “Environmental Assessment”) of the Premises.  Seller shall deliver to 
Purchaser copies of any Phase I or II reports or studies within Seller's possession or control 
pertaining to the Premises.  Purchaser shall bear the cost of any Phase I study to be obtained by 
Purchaser, which cost shall be paid out of the Initial Deposit.  In the event Purchaser's 
environmental consultant recommends that a Phase II investigation be conducted, then Purchaser 
shall bear the cost of the Phase II study to be obtained by Purchaser, which cost shall also be 
paid out of the Initial Deposit.  Seller shall make all Dealership facilities available to Purchaser 
on a reasonable basis and schedule in order to allow Purchaser's environmental consultant to 
complete a Phase I and/or II study or studies, including, without limitation, obtaining any 
required consent of the landlord(s) of such facilities, if any.  In the event a Phase II study is 
recommended by Purchaser's environmental consultant, Purchaser shall have an additional thirty 
(30) days to conduct its Phase II study..  In the event that Purchaser obtains actual knowledge 
regarding the presence of any Hazardous Materials at the Premises in violation of any applicable 
environmental law, Purchaser shall give Seller written notice of such information, which 
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notification requirement may be satisfied by delivery to Seller of copies of such report(s).  
Unless Seller agrees to remediate the condition at its sole costs and expense prior to the Closing 
Date, Purchaser may terminate all of its obligations under this Agreement by written notice to 
Seller, delivered in writing within three (3) business days following Purchaser's actual 
knowledge regarding the presence of any Hazardous Materials at the Premises.  Failure by 
Purchaser to timely notify Seller of its intent to terminate this Agreement shall be deemed a 
waiver of its right to terminate this Agreement.   

9.7 Physical Audit.  On or before the Closing Date the valuation of the Acquired 
Assets pursuant to the physical audit specified in Section 3.8 shall be completed. 

9.8 Tax Clearance.  Purchaser shall have received either an order from the 
Bankruptcy Court approving a sale to Purchaser free and clear of all tax liens and claims or, 
alternatively, a Certificate of Release (or other customary written confirmation) from the 
California Employment Development Department (“EDD”) stating that as of a date not more 
than fifteen (15) days prior to the Closing Date, no contributions, interest or penalties are due to 
the EDD from Seller or conditioned on payment of all sums due and owing upon the Closing 
through escrow.  Purchaser shall additionally have received a Certificate of Release (or other 
customary written confirmation) from the California Board of Equalization (“BOE”) stating that 
as of a date no more than fifteen (15) days prior to the Closing Date, that Seller has paid all sales 
taxes, interest and penalties which Seller owes to the BOE.  Seller shall have additionally 
furnished Purchaser with a Tax Clearance Certificate for Seller issued by the California Sales 
and Service Agreement Tax Board as of a date not more than fifteen (15) days prior to the 
Closing Date.  In the event such certificates are not reasonably available, the parties shall defer 
to the custom of the Escrow Holder with respect to the delivery of such certificates following the 
Closing Date (including without limitation the retention of a portion of the Purchase Price in 
escrow after closing until such certificates are available) 

9.9 List of Employees.  Seller shall have terminated or taken all other appropriate 
actions to terminate its employees' employment with Seller, effective as of the Closing Date.  
Seller shall have paid all employee benefits accrued prior to the Closing Date, including, without 
limitation, FICA, SDI and other payroll taxes, and all sales commissions and other 
compensation, including vacation pay and sick leave, for all employees of Seller.  Seller shall 
furnish to Purchaser a list of all employees, their rates of pay, including, separately, base pay, 
and incentive, commission plans and employee benefits.  Further Seller shall make reasonable 
efforts to deliver to Purchaser a certificate from each of such employees showing that such 
employee has received from Seller all compensation including all sick leave, vacation, and any 
and all other compensation due such employee through the Closing Date.  In addition thereto and 
if applicable, Seller shall have complied with any and all obligation of Seller under any 
collective union agreements and/or collective bargaining agreements. 

9.10 Assumption and Assignment of Assumed Contracts. 

 One of the following alternative conditions shall be satisfied:   
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 (1) Owner of the Premises and Purchaser shall have entered into the New Lease for 
the Premises in accordance with Section 13 below, in the form attached hereto as Schedule 13.1. 
 Purchaser shall have received a final order from the Bankruptcy Court approving the New Lease 
and providing in form and substance such assurances that, in the event of foreclosure by any 
lienholder on the Premises, the lease shall remain in full force and effect, unless Purchaser 
waives such condition; or  

 (2) Seller shall have: (A) either obtained (i) approval of the Sublease, or (ii) obtained 
an order of the Bankruptcy Court authorizing Seller to assume the Premises Lease, and to assign 
the Premises Lease to Purchaser; and (B) either obtained (y) an executed Non-Disturbance 
Agreement executed by all lien holders on the Premises as provided for in Section 13.1 herein 
below, or (z) an order of the Bankruptcy Court providing for equivalent non-disturbance 
protection for the Purchaser, unless Purchaser waives such condition.    
 
 In addition, Seller shall have obtained an order of the Bankruptcy Court authorizing 
Seller to assume the Assumed Contracts (other than the Premises Lease) and to assign them to 
Purchaser. 

9.11 Governmental Approvals.  Purchaser shall have obtained all governmental 
licenses and permits necessary to operate a Chevrolet dealership at the Premises. 

9.12 No Release.  During the period from the date hereof to the Closing Date, no 
release of petroleum or any Hazardous Material shall have occurred at the Premises of such a 
nature as would place the Premises in violation of any environmental law, unless Seller agrees to 
remediate the condition at its sole cost and expense prior to the Closing. 

9.13 No Adverse Event.  During the period from the date hereof to the Closing Date, 
no event, occurrence or condition shall have occurred specifically with respect to Seller or 
Seller’s dealership, which has a material and adverse effect solely on Seller's dealership 
operations. 

9.14 WARN Act.  All applicable waiting periods (and any extensions thereof) under 
the WARN Act and any state notification requirements, if applicable, will have expired or 
otherwise been terminated. 
 
10. Conditions of Seller's Obligations to Close.  The obligations of Seller under this 
Agreement are subject to the fulfillment of the conditions set forth below.  Seller shall have the 
right to waive in writing all or part of any one or more of the following conditions without, 
however, releasing Purchaser from any liability for any loss or damage sustained by Seller by 
reason of the breach by Purchaser of any covenant, obligation or agreement contained herein, or 
by reason of any misrepresentation made by Purchaser and upon such waiver may proceed with 
the transactions contemplated by this Agreement. 

10.1 Agreements and Conditions.  On or before the Closing Date, Purchaser shall have 
complied with and duly performed in all material respects all of the agreements and conditions 
on its part required to be complied with or performed pursuant to this Agreement on or before 
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the Closing Date, including, without limitation, delivering to Seller and/or Escrow Holder all 
items described in Section 11 of this Agreement.   

10.2 Representations and Warranties of Purchaser.  The representations and warranties 
of Purchaser contained in this Agreement shall be true and correct in all material respects on and 
as of the Closing Date with the same force and effect as though such representations and 
warranties had been made on and as of the Closing Date. 

11. Deliveries of Seller on the Closing Date.  Seller agrees on the Closing Date to deliver to 
Purchaser: 

11.1 Bankruptcy Court Orders.  The entry of one or more orders of the Bankruptcy 
Court acceptable to Purchaser: (a) either (x) approving the form of New Lease and authorizing 
the entry of the Seller and Purchaser into the New Lease, or (y) approving the Sublease, or (z) 
approving the assumption of the Premises Lease and subsequent assignment of the Premises 
Lease to Purchaser; and (b) authorizing the transfer of the Acquired Assets free and clear of all 
liens and claims; and (c) authorizing the assumption of the Assumed Contracts (other than the 
Premises Lease) by Seller and assignment thereof to Purchaser.   

11.2 Title to Acquired Assets.  All conveyances, covenants, warranties, deeds, 
assignments, bills of sale, motor vehicle titles, confirmations, powers of attorney, approvals, 
consents and any and all further instruments as may be necessary, expedient or proper in order to 
complete any and all conveyances, transfers and assignments herein provided for and to convey 
to Purchaser such title to the Acquired Assets as Seller is obligated hereunder to convey.  The 
parties shall agree on the form of all transfer documents, including without limitation a bill of 
sale. 

11.3 Certificate of Secretary.  Certificate of the Secretary of Seller setting forth a copy 
of the resolutions adopted by Seller authorizing and approving the execution and delivery of this 
Agreement and the consummation of the transactions contemplated hereby. 

11.4 Certificate of President.  Certificate of the President of Seller or other corporate 
officer authorized to execute such certificate referred to in Section 9.2. 

11.5 Consents.  All consents, approvals, authorizations or orders of any person or 
entity or court or governmental agency required or necessary for the consummation of the 
transactions contemplated hereby, provided that Seller shall not be obligated to deliver the 
consent of the Manufacturer. 

11.6 Assignments.  Duly executed assignments to Purchaser of all of Seller's purchase 
orders for new vehicles as of the Closing Date pursuant to customer contracts that have been 
accepted by Purchaser, together with all deposits on such purchase orders. 

11.7 Statements of Origin.  Valid manufacturers' statements of origin and factory 
invoices for each of the new vehicles. 
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11.8 Registration.  Signed registration and ownership certificates effectively conveying 
good and marketable title to all of the used and company vehicles. 

11.9 Sales and Service Agreement.  Such documents as may be required by 
Manufacturer relinquishing Seller's Sales and Service Agreement authorizing and approving 
Purchaser to enter into a new Sales and Service Agreement with Manufacturer. 

11.10 Keys.  All of Seller's keys to the Premises. 

11.11 Telephone Numbers and Websites.  An assignment to Purchaser of all telephone 
numbers facsimile numbers and websites as provided for herein currently used by Seller. 

11.12 Other Documents.  Such other documents and instruments as may reasonably be 
required by Purchaser or its counsel as may be reasonably necessary in order to consummate the 
transaction and to otherwise effectuate the agreement of the parties hereto. 
 
12. Deliveries of Purchaser on the Closing Date.  Purchaser agrees on the Closing Date to 
deliver or cause to be delivered: 

12.1 Consideration.  The aggregate amounts to be delivered pursuant to Section 3 
hereof. 

12.2 Certificate of Manager.  Certificate of the Manager of Purchaser setting forth a 
copy of the resolutions adopted by Purchaser authorizing and approving the execution and 
delivery of this Agreement and the consummation of the transactions contemplated hereby. 
 
13. New Lease, Hidalgo Guaranty and New Hummer Lease. 
 

13.1 New Lease for Premises. If the New Lease is approved by the Bankruptcy Court, 
then: 
 Purchaser and Hassen Imports Partnership, a California limited partnership 
(“Landlord”) shall have entered into the New Lease for the property commonly known as 1932 
East Garvey Avenue South, West Covina, California. The New Lease shall include the terms set 
forth herein below.  The New Lease shall provide for an initial rent of Forty Five Thousand 
Dollars ($45,000) per month for the first ten (10) months, thereafter, the rent shall be increased 
to Seventy Five Thousand Dollars ($75,000) which rent shall continue for the balance of the first 
sixty (60) months of the Lease.  Thereafter, the rent shall increase every five (5) years during the 
term and any options exercised by Purchaser by an amount equal to any increase in the 
Consumer Price Index from the prior five (5) years; provided such increase shall not exceed ten 
percent (10%).  The term of the New Lease shall be ten (10) years with Purchaser having four 
(4) five (5) year options to extend the term of the New Lease.  The Landlord shall provide to 
Purchaser, at Closing, a final, nonappealable Bankruptcy Court Order in form and substance 
reasonably approved by Purchaser and its counsel approving the lease of the Premises and 
confirm that such New Lease shall not be disturbed by a lienholder on the Premises together with 
a Nondisturbance Agreement confirming that notwithstanding the exercise of any right by a 
lienholder against the Landlord, Purchaser’s rights under the Lease shall not be disturbed, unless 
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such requirement is waived by Purchaser.  The Nondisturbance Agreement shall be a form and 
substance reasonably approved by Purchaser and its counsel.  The New Lease shall be in the 
form attached hereto as Schedule 13.1.   

13.2 New Hummer Lease.  Separately, Purchaser also agrees to enter into a lease (the 
“New Hummer Lease”) for the premises located at 1900 East Garvey Avenue South, West 
Covina, California (the “Hummer Premises”), in the same form attached hereto as Schedule 
13.2. If the New Hummer Lease is approved by the Bankruptcy Court: 

 Purchaser and Landlord shall have entered into the New Hummer Lease.   The New 
Hummer Lease shall include the terms set forth herein below.  The New Hummer Lease shall 
provide for initial rent of Eighteen Thousand Dollars ($18,000) per month for first ten (10) 
months, thereafter, the rent shall be increased to Thirty Thousand Dollars ($30,000) per month.  
Thereafter, the rent shall increase every five (5) years during the term and any options exercised 
by Purchaser by an amount equal to any increase in the Consumer Price Index from the prior five 
(5) years; provided such increase shall not exceed ten percent (10%).  The term of the New 
Hummer Lease shall be ten (10) years with Purchaser having four (4) five (5) year options to 
extend the term of the New Hummer Lease.  The New Hummer Lease shall further contain a 
right of first refusal in the event the Landlord decides to sell the Hummer Premises.  The 
Landlord shall provide to Purchaser, at Closing, a final, nonappealable Bankruptcy Court Order 
in form and substance reasonably approved by Purchaser and its counsel approving the lease of 
the Hummer Premises and confirm that such New Hummer Lease shall not be disturbed by a 
lienholder on the Hummer Premises together with a Nondisturbance Agreement confirming that 
notwithstanding the exercise of any right by a lienholder against the Landlord, Purchaser’s rights 
under the New Hummer Lease shall not be disturbed, unless such requirement is waived by 
Purchaser.  The Nondisturbance Agreement shall be a form and substance reasonably approved 
by Purchaser and its counsel.   
 
 Notwithstanding the foregoing, in the event Purchaser is not able to obtain an approved 
and executed New Hummer Lease to Purchaser in accordance with this Section 13.2, such 
inability to obtain the New Hummer Lease shall in no way impact any other obligations of 
Purchaser under any part of this Agreement. 

13.3 Hidalgo Guaranty. Carlos Hidalgo shall execute a guaranty of all of the 
obligations of Purchaser as lessee under the New Lease, the Sublease, and the New Hummer 
Lease, as applicable, for the initial ten (10) year term of each lease or sublease.  The form of the 
Guaranty shall be attached hereto as Schedule 13.3 incorporated by this reference. 
 
14. Covenants after Closing Date. 

14.1 Transfer of Acquired Assets.  Seller agrees, at any time and from time to time 
after the Closing Date, upon the request of Purchaser, to do, execute, acknowledge and deliver, 
or to cause to be done, executed, acknowledged and delivered, all such further acts, deeds, 
assignments, transfers, conveyances, powers of attorney and assurances as may be required for 
the better assigning, transferring, conveying, and confirming to Purchaser, or to its successors 
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and assigns, or for the aiding, assisting, collecting and reducing to possession of, any or all of the 
Acquired Assets as provided herein. 

14.2 Cooperation.  Seller will cooperate and use its best efforts to have its officers and 
employees cooperate with Purchaser at Purchaser's request, on and after the Closing Date in 
furnishing information, evidence, testimony and other assistance in connection with any actions, 
proceedings, arrangements or disputes involving Purchaser and based upon contracts, 
arrangements, commitments or acts of Seller which were in effect or occurred on or prior to the 
Closing Date.  

14.3 Post-Closing Repair of Vehicles.  The parties acknowledge and agree that 
Purchaser in its discretion may repair automobiles sold and/or serviced by Seller to correct 
miscellaneous bona fide customer complaints that Purchaser determines in Purchaser's 
reasonable judgment are an obligation of Seller; provided, however, Purchaser shall obtain 
Seller’s approval for any and all customer repairs in excess of Two Hundred Fifty Dollars 
($250).  Purchaser shall have the right to reimbursement from Seller for the cost of correcting 
such customer complaints.  In order to facilitate the intent of this Section, Escrow Holder shall 
retain Five Thousand Dollars ($5,000) of the proceeds due Seller at Closing in an interest 
bearing account for one hundred eighty (180)  days following the Closing Date.  Should 
Purchaser have a claim for customer repair, Purchaser shall submit the same to Seller for 
approval, and upon approval, the parties shall jointly instruct Escrow Holder to release the 
appropriate sum to Purchaser.  At the conclusion of the one hundred eighty (180) day period, all 
remaining funds shall be released to Seller.  Each of the parties agrees to execute all 
documentation requested by Escrow Holder to cause the fund releases contemplated by this 
Section.   
 
15. Indemnification.   

15.1 Indemnification by Seller and Owner.  Seller and Owner agree to indemnify and 
hold harmless Purchaser from and against any and all losses, costs, damages, claims and 
expenses (including reasonable attorneys' fees) which Purchaser may sustain at any time by 
reason of (a) any debt, liability or obligation of Seller except obligations specifically assumed by 
Purchaser under this Agreement and/or any of the documents, instruments or other materials to 
be delivered at the Closing, (b) any liability or obligation of any kind relating to the operations 
of the Acquired Assets or Dealership prior to the Closing Date except for obligations specifically 
assumed by Purchaser under this Agreement and/or any of the documents, instruments or other 
materials to be delivered at the Closing, (c) any presence of Hazardous Materials  located on or 
before the Closing Date on or about the Premises, or (d) the breach or inaccuracy of or failure to 
comply with, or the existence of any facts resulting in the inaccuracy of, any of the warranties, 
representations, covenants or agreements of Seller contained in this Agreement or in any 
agreement or document delivered pursuant hereto or in connection herewith or with the closing 
of the transactions contemplated hereby.   

15.2 Indemnification by Purchaser.  Purchaser agrees to indemnify and hold harmless 
Seller from and against any and all losses, costs, damages, claims and expenses (including 
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reasonable attorneys' fees) which Seller may sustain at any time by reason of (a) any debt, 
liability or obligation of Purchaser, (b) any liability or obligation of any kind relating to the 
operations of the Acquired Assets or Dealership after the Closing Date, or (c) the breach or 
inaccuracy of or failure to comply with, or the existence of any facts resulting in the inaccuracy 
of, any of the warranties, representations, covenants or agreements of Purchaser contained in this 
Agreement or in any agreement or document delivered pursuant hereto or in connection herewith 
or with the closing of the transactions contemplated hereby. 

15.3 Defense.  Any party who receives notice of a claim for which it will seek 
indemnification shall promptly notify the indemnifying party in writing of such claim.  The 
indemnifying party shall have the right to assume the defense of such action at its cost with 
counsel reasonably satisfactory to the indemnified party.  The indemnified party shall have the 
right to participate in such defense with its own counsel at its cost. 
 
16. Survival of Representations.  The parties hereto each agree that all representations, 
warranties and agreements contained herein shall survive the execution and delivery of this 
Agreement, the Closing Date hereunder but will expire and terminate three (3) years after the 
Closing Date 
 
17. Finder | Broker.  Purchaser and Seller acknowledge that no broker or finder has been 
connected with the transactions contemplated by this Agreement.  In the event of a claim by any 
other broker or finder based upon his or her representing or being retained by Seller on the one 
hand, or by Purchaser on the other, Seller or Purchaser, as the case may be, agrees to indemnify 
and save harmless the other in respect of such claim. 
 
18. Termination.  If the Closing Date shall not have occurred on or before April 30, 2013, 
subject to any right of extension contained herein, or if Purchaser shall receive disapproval or no 
approval from the Manufacturer prior thereto, any party that is not in default in the performance 
of its obligations under this Agreement may, thereafter, terminate this Agreement by giving 
written notice to the other party; provided, however, that upon written notice delivered prior to 
the scheduled original Closing Date to exercise, Seller and Purchaser shall each have the right to 
extend the scheduled Closing Date by up to thirty (30) days in order to allow additional time as 
necessary for the satisfaction of any of the conditions set forth in Sections 9 and 10 above.  Such 
written notice shall be given prior to the Closing Date. 
 
19. Escrow.  The parties, upon execution of this Agreement shall open an escrow (the 
“Escrow”) with an escrow company acceptable to Seller and Purchaser (the (“Escrow Holder”). 
 Any and all costs of such escrow shall be paid one-half by Purchaser and one-half by Seller.   
 
20. Notices.  All notices, requests or demands to a party hereunder shall be in writing and 
shall be given or served upon the other party by personal service, by certified return receipt 
requested or registered mail, postage prepaid, or by Federal Express or other nationally 
recognized commercial courier, charges prepaid, addressed as set forth below.  Any such notice, 
demand, request or other communication shall be deemed to have been given upon the earlier of 
personal delivery thereof, three (3) business days after having been mailed as provided above, or 
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one (1) business day after delivery to a commercial courier for next business day delivery, as the 
case may be.  Notices may be given electronically by facsimile or email and shall be effective 
upon the transmission of such notice provided that the notice is transmitted on a business day 
and a copy of the notice indicating the date and time of transmission is sent no later than the 
immediately succeeding business day by recognized overnight carrier for next business day 
delivery.  Each party shall be entitled to modify its address by notice given in accordance with 
this Section 20. 

To Seller and Owner: 2000 East Garvey Avenue South 
(Before Closing) West Covina CA  91791 
 Telephone: (626) 331-0041 
 
(After Closing) 100 West Barranca Avenue, Suite 900 
 West Covina, CA   91791 
 Telephone: (626) 967-7683 
  
With a copy to: Martin J. Brill, Esq. 

Levene, Neale, Bender, Yoo & Brill  L.L.P. 
10250 Constellation Blvd., Suite 1700 
Los Angeles, CA   90067 
Telephone:  Phone  310 229 1234 
Email:  MJB@lnbyb.com 
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To Purchaser: Carlos Hidalgo 

78419 Prospect Court 
Granite Bay, CA 95746 
Telephone:  916-275-2275 
  

With a copy to: Lawrence W. Miles, Jr. 
The Miles Law Firm,  
A Professional Corporation 
3838 Watt Ave., #301 
Sacramento, Ca. 95821 
Telephone:  916-973-9674 
Email:  larry@milesfirm.com 

 
21. Miscellaneous. 

21.1 Entire Agreement.  This Agreement, including the exhibits and schedules hereto, 
sets forth the entire agreement and understanding between the parties as to the subject matter 
hereof and merges and supersedes all prior discussions, agreements and understandings of every 
kind and nature between them and no party hereto shall be bound by any condition, definition, 
warranty or representation other than as expressly provided for in this Agreement or as may be 
on a date subsequent to the date hereof duly set forth in writing signed by the party hereto which 
is to be bound thereby.  This Agreement shall not be changed, modified or amended except by a 
writing signed by the party to be charged and this Agreement may not be discharged except by 
performance in accordance with its terms or by a writing signed by the party to be charged. 

21.2 Governing Law.  This Agreement and its validity, construction and performance 
shall be governed in all respects by the laws of the State of California, without giving effect to 
principles of conflict of laws. 

21.3 Severability.  If any provision of this Agreement or the application of any 
provision hereof to any person or circumstance is held invalid, the remainder of this Agreement 
and the application of such provision to other persons or circumstances shall not be affected 
unless the provision held invalid shall substantially impair the benefits of the remaining portions 
of this Agreement. 

21.4 Benefit of Parties.  This Agreement shall be binding upon and inure to the benefit 
of the parties hereto and their respective successors, heirs, legal representatives and assigns.  
Purchaser shall have the right to assign its rights and obligations under this Agreement to an 
entity controlled by, controlling or under common control with Purchaser.   

21.5 Necessary Documents.  Each of the parties does hereby agree to do any act and to 
execute any other or further documents necessary or convenient to the carrying out of the 
provisions of this Agreement. 
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consultants, architects, engineers or other professionals assisting Purchaser and Seller who have 
a legitimate need therefor.  This provision shall not prohibit Purchaser from disclosing the fact of 
this Agreement to the Manufacturer and/or to the City of West Covina, California or other 
governmental authorities as may be reasonably necessary in order to obtain the consent of 
Manufacturer and/or for Purchaser as contemplated by this Agreement.  This provision shall not 
prohibit Seller from attaching this Agreement to any pleadings that need to be filed with the 
Bankruptcy Court in order to obtain approval of the transactions described herein.  In addition, 
Purchaser may share such information with employees of Purchaser and its affiliated entities 
who are assisting Purchaser in the transaction contemplated by this Agreement and who have a 
legitimate need therefor.  However, Seller and Purchaser shall instruct all such persons to whom 
any confidential information is given to keep such information confidential.  The provisions of 
this Section do not apply to information that (a) is available to the trade or the public other than 
as a result of a disclosure by Purchaser; (b) was available to Purchaser on a non-confidential 
basis from a source other than Seller who is not bound by a confidentiality agreement with 
Seller; or (c) must be disclosed to a governmental authority because of a legal or regulatory 
requirement.  Notwithstanding the preceding, Seller and Purchaser shall be allowed to confirm 
the existence of this Agreement to third parties making inquiry of Seller or Purchaser, but neither 
party shall disclose to any such third party prior to the Closing the purchase price or other 
material terms of this Agreement. 
 
24. Arbitration.  In the event a dispute arises between the parties concerning the enforcement 
or interpretation of this Agreement or any of its provisions, the parties hereby agree that such 
dispute shall be (i) determined by the Bankruptcy Court if the dispute arises and is submitted for 
determination before the close of Seller’s bankruptcy case, and (ii) submitted for final, binding 
resolution to the American Arbitration Association (“AAA”) in West Covina, California, 
pursuant to the commercial dispute rules and procedures then in effect at the AAA if the dispute 
arises and is submitted for determination after the close of Seller’s bankruptcy case.  
Notwithstanding the foregoing, in the event of arbitration before the AAA, the parties shall have, 
and the AAA shall have no authority to restrict, the right to conduct discovery pursuant to the 
provisions of Code of Civil Procedure section 1280, et seq.  The arbitrator shall be bound by, and 
apply, California law, and the parties shall not be bound by any error in the application of 
California law committed by the arbitrator.  The arbitrator's decision shall be in writing and shall 
include a statement of factual findings and conclusions of law.  The arbitrator shall further award 
reasonable attorneys' fees and costs of arbitration to the prevailing party in any final decision. 

 
25. Allocation.  Purchaser and Seller agree that the Total Purchase Price shall be allocated to 
the Acquired Assets in accordance with this Section 25 (the “Allocation”).  Purchaser and Seller 
shall report (including with respect to the filing of Form 8594 to the Internal Revenue Service) 
the sale and purchase of the Acquired Assets for all income tax purposes in a manner consistent 
with the Allocation and expressly acknowledge that the Allocation was determined pursuant to 
arm's length bargaining between them regarding the fair market value for the Acquired Assets 
and in accordance with Section 1060 of the Internal Revenue Code of 1986, as amended (the 
“Code”).  Purchaser and Seller agree to consult with one another with respect to any tax audit, 
controversy or litigation relating to the Allocation.  Neither Seller nor Purchaser shall take or 
agree to any position that is inconsistent with the Allocation in connection with any tax audit, 
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controversy or litigation which would adversely affect the taxes of the other party to any material 
extent without the prior written consent of the other party, which consent shall not be 
unreasonably withheld. 
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SCHEDULES 
 
 

Schedule 2.1 Fixed Assets 
 

Schedule 2.7 Assumed Contracts and Cure 
Schedule 2.7.1 Form of Sublease 
Schedule 4.8 
 

We Owes 

Schedule 6.5 Litigation 
 

Schedule 6.11 Insurance 
 

Schedule 13.1 Form of New Lease for Premises 
Schedule 13.2  Form Of New Hummer Lease 
Schedule 13.3 Form of Guaranty 
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SCHEDULE 2.1 
 
 FIXED ASSETS 
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SCHEDULE 2.7 
 

ASSUMED CONTRACTS 
 

Other Party to Contract/Lease Description of Contract/Lease Cure Amount 
Hassen Imports Partnership Unexpired lease of real property 

located at 1932 East Garvey 
Avenue, South, West Covina, 
California 

$1,987,712.73 
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SCHEDULE 2.7.1 
 

FORM OF SUBLEASE 
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SCHEDULE 4.8 
 

WE OWES 
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SCHEDULE 6.5 
 

LITIGATION 
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SCHEDULE 6.11 
 

INSURANCE 
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SCHEDULE 13.1 
 

FORM OF NEW LEASE 
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SCHEDULE 13.2 
 

FORM OF NEW HUMMER LEASE 
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SCHEDULE 13.3 
 

FORM OF GUARANTY 
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This form is mandatory.  It has been approved for use by the United States Bankruptcy Court for the Central District of California. 
 

June 2012 F 9013-3.1.PROOF.SERVICE 

PROOF OF SERVICE OF DOCUMENT 
 
I am over the age of 18 and not a party to this bankruptcy case or adversary proceeding.  My business address is: 
10250 Constellation Boulevard, Suite 1700, Los Angeles, California 90067 
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GREGORY R. OXFORD (State Bar No. 62333) 
goxford@icclawfirm.com 
ISAACS CLOUSE CROSE & OXFORD LLP 
21515 Hawthorne Boulevard, Suite 950 
Torrance, California 90503 
Telephone:  (310) 316-1990 
Facsimile: (310) 316-1330 
Attorneys for Interested Party 
General Motors LLC 

UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION 

 

In re: 
 
WEST COVINA MOTORS, INC., 
 
  Debtor. 

Case No.:  Case 2:12-bk-52197-ER  
 
Chapter 11 
 
REPLY MEMORANDUM IN 
SUPPORT OF MOTION FOR 
ORDER CONFIRMING THAT 
AUTOMATIC STAY DOES NOT 
BAR TERMINATION OF 
DEBTOR’S GENERAL MOTORS 
DEALER AGREEMENT  
[11 U.S.C. § 362(j)]] 
 
Date: February 12, 2013 
Time: 10:00 a.m. 
Courtroom 1568 
Honorable Ernest M. Robles 

General Motors LLC (“GM”) respectfully submits this memorandum in reply to 

the Debtor’s Opposition to Motion Confirming That Automatic Stay of 11 U.S.C. § 362(a) 

Does Not Bar Termination of Debtor’s General Motors Dealer Agreement (“Opp.”). 
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PRELIMINARY STATEMENT 

The Opposition is a monument to form over substance, and provides none of the 

latter in support of the Debtor’s position.  It merely presages another last ditch, meritless 

attempt to sell the supposed “good will” of a dealership that has been shut down for the 

last year, and for 3-1/2 of the last 4-1/2 years.  That enterprise “survives” only as a ghost 

town – an empty but shiny beacon astride the I-10 freeway that daily deepens the damage 

to GM, the Chevrolet brand and Chevrolet customers in the West Covina area.  At some 

point the prolonged procedural entanglements that have permitted the Debtor to 

perpetuate this thoroughly unsatisfactory state of affairs must end.  That point is now. 

RESPONSE TO FACTS ASSERTED BY THE DEBTOR 

There is little if any dispute about the material facts leading up to Debtor’s failure 

to close the GM-approved “buy-sell” transaction with West Covina C, LLC (an affiliate of 

YTransport, hereinafter “WCC-Y”) by the December 31, 2012 deadline.  See Opp., page 

4, line 20 through page 7, line 15.  The only issue concerns a point on which the Debtor’s 

new counsel may simply be confused.  Contrary to the Debtor’s statement (Opp., page 9, 

lines 25-28), GM’s assertion that the Dealer Agreement has terminated is not “largely 

premised” on section 2.3 of the Settlement Agreement and Stipulated Decision. 

To be sure, section 2.3 did provide that the Dealer Agreement would automatically 

terminate absent satisfaction of certain conditions by November 12, 2012, but the Debtor 

satisfied those conditions by submitting a complete buy-sell proposal on November 12, 

2012.  Thus, GM’s motion does not rely on section 2.3, but instead rests on a second, 

parallel automatic termination provision:  under section 2.6, if GM approves a “buy-sell” 

proposal under section 2.5, as it did, the transaction must close within thirty days after the 

day after the Debtor receives notice of the approval, see section 4.9, and if it does not 

close by that deadline (December 31, 2012) the Debtor “agrees that its Dealer Agreement 

will terminate voluntarily” and “agrees not to protest said voluntary termination pursuant 

to section 3060 of the Vehicle Code or file any other litigation of any nature whatsoever 

concerning termination of the Dealer Agreement.”  Oxford Decl., Exh. J.  It is undisputed 
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that the WCC-YTransport sale did not close by the deadline.  Thus, just as would have 

been the case if the Debtor had not satisfied the conditions of section 2.3, the Debtor’s 

failure to satisfy the conditions of section 2.5 and 2.6 resulted in automatic termination of 

the Dealer Agreement by operation of law as soon as the deadline passed.  See Second 

Board Order (Oxford Decl., Exh. N), p. 18 (quoted at Opp., page 6).  

 The Debtor complains that GM did not “act in good faith” when it declined to 

extend the December 31, 2012 deadline.  Nonsense.  First, GM was merely standing on its 

adjudicated rights embodied in the Settlement Agreement and Stipulated Board Decision, 

which it of course had no unilateral ability to amend.  Second, the Debtor cites no 

authority – and GM believes there is none – that alleged “lack of good faith” could 

somehow limit GM’s right to enforce the Debtor’s obligations under the decision of an 

administrative agency with unquestioned jurisdiction of the subject matter.  Further, as is 

apparent from the January 26, 2012 Asset Purchase Agreement – and from subsequent 

extended proceedings in this Court in the Hassen Imports Partnership case – the Debtor 

and HIP had more than eleven months to negotiate and close the sale transaction with 

WCC-Y.  The fact that, after GM approved the sale, the Debtor and WCC-Y after nearly a 

year of negotiations and due diligence were not ready (or, in the case of WCC-Y, not 

willing) to close in no way diminishes GM’s right to enforce the Debtor’s agreement to 

voluntarily terminate the Dealer Agreement pursuant to the Board’s Decision.  

ARGUMENT 

I. GM’S MOTION IS PROPERLY PRESENTED AS A CONTESTED MATTER 

Bankruptcy Rule 4001 reflects a policy favoring “expedited relief” when the 

validity of a bankruptcy stay is challenged.  Wade v. State Bar of Arizona, 115 B.R. 222, 

230 (9th Cir. BAP 1990), aff’d on other gds 948 F.2d 1122 (9th Cir.1991).  Thus, as 

explained by the Advisory Committee, Rule 4001 “transforms with respect to the 

automatic stay what was an adversary proceeding under the former rules” into a matter to 

be determined on motion.  The policy favoring expedited relief has obvious application 
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here, where the Debtor by filing bankruptcy is attempting to continue shutting Chevrolet 

out of the important West Covina market. 

The Opposition seeks to transmute GM’s motion into a “declaratory judgment” 

action that supposedly requires the filing of an adversary proceeding that, if required, 

would enable the Debtor’s continued stalling for months as the parties senselessly settled 

the pleadings and briefed a motion for summary judgment in a case in which there will be 

only one question – whether the WCC-Y transaction closed in time – with an indisputable 

answer – it did not.  But most importantly, the Debtor’s argument collides head-on with 

the express language of section 362.  Section 362(c)(1) provides that “the stay of an act 

against property of the estate under subsection (a) of this section continues until such 

property is no longer property of the estate” (emphasis added).  Then, in plain English, 

section 362(j) states that “[o]n request of a party in interest, the court shall issue an order 

under subsection (c) confirming that the automatic stay has been terminated.”  That is 

exactly what GM is requesting that the Court do here – confirm the Dealer Agreement is 

no longer “property of the estate.”  Assuming, without conceding, that the Debtor’s 

interest in the Dealer Agreement became “property of the estate” upon filing of the 

petition on December 28, 2012, three days before the deadline to close the WCC-Y sale,1 

it ceased to be property of the estate, and the stay ended, once the Dealer Agreement 

                                                 
1  In reality, the Debtor’s interest in the Dealer Agreement no longer qualified to be the 
property of any potential bankruptcy estate no later than December 19, 2012, when the 
Debtor’s principal, Mr. Alhassen, wrote GM requesting an extension of the closing 
deadline because there was “insufficient time … for a closing by the end of the year.”  
Alhassen to Shane, December 19, 2012 (Opp., Exh. 2); see also Shane to Alhassen, 
December 21, 2012 (Opp., Exh. 3) (“Your letter of December 16, 2012 requests that GM 
extend the December 31, 2012 deadline for closing the proposed transaction to January 
15, 2013, thereby implicitly acknowledging that the transaction will not close by 
December 31, 2012”).  And, of course, Mr. Alhassen has admitted in a sworn declaration 
filed in this Court that a principal reason for the Debtor’s filing of this bankruptcy case on 
December 28, 2012 was that the WCC-YTransport sale “was not capable of closing by 
the end of the year.”  Oxford Decl., Exh. P, ¶¶ 14-15 (emphasis added).  These statements 
show an anticipatory breach that terminated the Dealer Agreement prior to bankruptcy.  
As stated in Central Valley Gen. Hosp. v. Smith, 162 Cal.App.4th 501, 514 (2008), 
“[w]hen a repudiation occurs before any breach by nonperformance,” it excuse[s] the 
nonoccurrence of a condition to a duty of the repudiating party.”  Thus, the Debtor’s 
December 19, 2012 admission that the sale would not close on time excused GM from 
awaiting the December 31, 2012 closing deadline for termination to occur based on the 
Debtor’s admitted inability to comply with the condition set forth in section 2.6.         
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terminated by operation of law pursuant to the clear and unambiguous terms of sections 

2.5 and 2.6 of the Settlement Agreement and Stipulated Decision.     

The only case the Debtor cites in support of its claim that an adversary proceeding 

is required, Johnson v. TRE Holdings (In re Johnson), 346 B.R. 190 (9th Cir. BAP 2006), 

is plainly inapposite.  There, as this Court may recall, the issue was the validity of so-

called in rem order entered in a prior bankruptcy case that purported to prevent the 

automatic stay from attaching to the real property in question in any later bankruptcy case 

filed within a specified period of time.  In holding that a secured creditor in a second 

bankruptcy case could not rely on the in rem order in the first case, and thus had to move 

for relief from stay in the second case in order to foreclose, the BAP concluded that the 

Bankruptcy Code did not authorize the in rem order at the time it was entered (prior to the 

2005 Bankruptcy Code amendments that addressed the issue of repetitive bankruptcy 

filings to defeat foreclosure and authorized in rem orders in some circumstances).  

Out of this clearly inapposite factual situation, the Opposition dexterously lifts the 

following out-of-context quotation from the BAP’s opinion:  “Under Federal Rules of 

Bankruptcy Procedure, the determination of interests in property requires an adversary 

proceeding.”  346 B.R. at 195; Opp., pp. 10-11.  This is sleight of hand.  The very next 

sentence makes it clear that this snippet was only addressing the question of whether the 

bankruptcy court in a prior case could, without an adversary proceeding, make an in rem 

ruling that would prospectively determine “interests in [the] property” in a second case: 

“Thus, in a relief from stay motion [in the prior case] that is a Rule 9014 

contested matter, not a Rule 7001 adversary proceeding, the bankruptcy court 

is not authorized by the rules of procedure to enter an ‘in rem’ order that 

determines interests in property [for purposes of a later bankruptcy case].” 

346 B.R. at 195.  In other words, without an adversary proceeding, the bankruptcy court’s 

ruling in the first case was not valid and was not binding in the second case on those who 

were not parties in the first case – a thoroughly sound and completely unremarkable 
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conclusion, but one that simply doesn’t apply here where there is no issue about any order 

in a previous case.  

Moreover, if the sentence quoted out-of-context in the Opposition truly had the 

broad application asserted by the Debtor, it would fly in the face of the reality that 

bankruptcy courts decide every day on motion whether particular property is, or is not, 

“property of the estate” and therefore either is, or is not, subject to the stay.  After all, 

section 362(j) by its terms requires nothing more than a “request” by a party in interest as 

the predicate for an order finding the stay inapplicable, and the issuance of such an order 

is mandatory when the stay no longer applies.  See id. (“On request of a party in interest, 

the court shall issue an order … confirming that the automatic stay has been terminated”) 

(emphasis added).   

Recognizing as much, the Opposition takes pains to distinguish the Wade case, 

cited above, on the ground inter alia that the motion in that case for a determination that 

the stay did not apply – which the BAP found procedurally proper – was paired with an 

alternative motion for relief from the stay if it did apply.  According to the Debtor, such a 

paired motion for relief from stay is a sine qua non for the Court to decide on motion 

rather than in an adversary proceeding whether the stay applies at all.  Opp., p. 11, n. 2.  

The Wade panel, however, did not so limit its holding, and another reported case, not 

cited by the Debtor, is directly on point in granting a motion for an order finding the stay 

inapplicable that was not filed in conjunction with a paired relief from stay motion.  In re 

Torrez, 132 B.R. 924 (Bankr.E.D.Cal.1991), held that a motion for a “determination that 

the automatic stay was inapplicable to the[] foreclosure of [certain] real property and that 

the same was not property of the estate,” id. at 930, was proper procedurally, saying this: 

“Lawrence [a party-in-interest] suggests that a request to find the stay 

inapplicable may only attach to a request for relief from the stay and not be 

brought independently.  Lawrence reasons that, as a motion for relief at this 

juncture would be an act in futility since the foreclosure has already occurred, 

Northwestern [a secured creditor] is compelled to proceed by way of adversary 

Case 2:12-bk-52197-ER    Doc 104    Filed 02/05/13    Entered 02/05/13 15:41:27    Desc
 Main Document      Page 9 of 20



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 
 

GM’s Reply: Automatic Stay Does Not 
Apply to Dealer Agreement  

 

6 

proceeding as they seek a determination of the nature, extent and validity of 

Northwestern’s interest in the property.” 

****************************************************** 

“[The] motion seeks an order determining the stay legally invalid as to 

a creditor or property.  Moreover, in all motions for relief from the automatic 

stay, the nature, extent, and validity of the creditor's interest are decided.  It 

is not necessary to determine these matters by an adversary proceeding. 

Therefore, consistent with the swiftness that the legislature deemed necessary 

to advance the policies favoring expedited relief and this Court's authority to 

grant relief by annulling the automatic stay, the Court finds and holds that a 

request for such an order is a contested matter within the contemplation of Rule 

9014 and that this matter is appropriately before the Court as a motion.  No 

sound reason exists to require an adversary proceeding to determine that the 

automatic stay is of no legal effect.”  

132 B.R. at 931, 936 (emphasis added).   

In support of this holding, Torrez quoted Wade, as follows: 

 “The [Arizona State] Bar's request for relief from the stay was a 

contested matter that was properly commenced by a motion.  Bankruptcy Rules 

4001(a) and 9014.  The fact that the Bar alternatively contended that the stay 

did not apply, did not change this into an adversary proceeding.  Bankruptcy 

courts regularly hear motions for relief from the stay where a party contends in 

the alternative that the stay does not apply, but that if it does it should be lifted.  

The policies favoring expedited relief apply equally to such alternative 

motions as to motions which request only that the stay be lifted.  Framing the 

request for relief in such a manner, therefore, should not convert the dispute 

into one which should be determined in an adversary proceeding.” 

115 B.R at 230 (emphasis added).  Here, too, there is no sound reason for requiring the 

elaborate and time-consuming filing and processing of an adversary proceeding to find 
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what is indisputable based on the facts and law already before the Court:  the WCC-Y 

transaction did not close on time, so the Debtor’s Dealer Agreement has terminated by 

operation of law.   

Contrary to the Debtor’s assertion (Opp., p. 10), this determination does not depend 

on “complex facts.”  The conditions set forth in section 2.5 and 2.6 of the Settlement 

Agreement and Stipulated Decision are clear, and it is not disputed that the WCC-Y 

transaction did not close by the December 31, 2012 deadline.  As noted above, the 

Debtor’s attempt to inject issues about GM’s alleged “lack of good faith” in advising the 

Debtor that it expected compliance with the Settlement Agreement and Board Decision 

has no legal basis so far as GM can determine, and the Debtor cites no case that so much 

as suggests that GM’s rights under the binding decision of the Board could be subject to 

an alleged duty of “good faith.”  As for the Second Protest, which is based on a separate 

termination notice citing the Debtor’s failure for the better part of a year to conduct 

customary dealership sales and service operations during normal business hours, GM 

obviously was entitled to assert its legal rights under Article 14.5.3 of the Dealer 

Agreement and to defend those rights when the Debtor instituted protest litigation before 

the Board challenging GM’s termination rights.  In fact, GM’s conduct in “continuing to 

litigate the Second Protest over the ‘going dark’ issues” was not only legally permissible 

but was absolutely privileged under section 47(b) of the California Civil Code, which 

immunizes statements in judicial proceedings from tort liability.  Silberg v. Anderson, 50 

Cal.3d 205, 212 (1990); Sacramento Brewing Co. v. Desmond, Miller & Desmond, 75 

Cal.App.4th 1082, 1089-90 (1999) (finding that filing in bankruptcy court was absolutely 

privileged, even though it was factually incorrect, because it had “some connection or 

logical relation” to the bankruptcy proceedings). 

Finally, while it is not necessary for this Court to reach the issue now, GM is not 

required to proceed before the Board and defeat the Debtor’s Second Protest in order to 

raise the “going dark” issue with this Court.  That issue relates directly to the question of 

whether there is an incurable default that would prevent the Debtor from assuming and 
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assigning the Dealer Agreement separate and apart from the issue of whether the Dealer 

Agreement terminated on December 31, 2012 pursuant to the terms of the Settlement 

Agreement and Board Decision.  Independent of any Board proceedings on the (now 

stayed) Second Protest – and passing for the moment the mootness of the issue because 

the Dealer Agreement has automatically terminated pursuant to the Board’s Decision – 

this Court would be required to address the “going dark” issues to determine if there was 

an incurable default in the event of a hearing on any motion for approval for an asset sale 

that included the Debtor’s purported rights under the Dealer Agreement.  In re Claremont 

Acquisition Corp., 113 F.3d 1029, 1032-35 (9th Cir.1997). 

II. SECTION 108(b) NEITHER APPLIES NOR WOULD HELP THE DEBTOR 

The Debtor says section 108(b) of the Bankruptcy Code gives it “an additional 60 

days from the petition date – until 2/26/13 – to close the YTransport transaction and the 

Dealer Agreement cannot terminate or be terminated before that date.”  Opp., p. 11.  

Section 108(b), however, does not apply here, and would not prevent the inevitable 

termination of the Dealer Agreement even if it did apply.  Moreover, it could not be more 

clear – contrary to the Debtor’s alternative argument – that section 108(b) cannot expand 

the Debtor’s rights under the Settlement Agreement and Stipulated Decision by permitting 

the Debtor to propose – let alone requiring GM to consider or approve – a second “buy-

sell” agreement with a party other than YTransport such as Mr. Hidalgo. 

A. Section 108(b) Does Not Apply Here 

By it terms, section 108(b) gives a trustee or debtor-in-possession a maximum 

sixty-day extension of the time to “cure” or “perform” when “applicable nonbankruptcy 

law, an order entered in a nonbankruptcy proceeding, or an agreement fixes a period 

within which the debtor … may file any pleading, demand, notice, or proof of claim or 

loss, cure a default, or perform any other similar act….”  By its express terms, therefore, 

section 108(b) would apply in this case only if the Settlement Agreement and Stipulated 

Decision fixed a period within which the Debtor could “cure a default” or perform an act 

“similar” to curing a default. 
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Under the Settlement Agreement and Board Decision, the Debtor’s failure to close 

the proposed “buy-sell” transaction before the deadline was not a “default.”  That is 

because the Debtors had the right, but not the obligation, to close the WCC-Y sale.  

Because there was no “default,” the Debtor had no right, after failing to satisfy the closing 

conditions of sections 2.5 and 2.6, to avoid termination of the Dealer Agreement by 

“curing a default” or performing any act “similar” to curing a default.  To the contrary, the 

parties agreed that the Dealer Agreement would terminate automatically if the GM-

approved buy-sell transaction did not close within the specified time period, and the 

Settlement Agreement made no provision for any “cure” once the December 31, 2012 

deadline passed.  Without more, section 108(b) does not apply in this case. 

By way of analogy, “[w]hen a debtor or a trustee fails to exercise or renew an 

option by paying the agreed price, there is no contractual ‘default’ to be cured.  The rights 

that the debtor purchased for the price of the option have merely expired of their own 

terms.  There is no obligation to exercise or extend such an option, and thus no default 

when further payment is not made.”  Good Hope Refineries, Inc. v. Benevides, 602 F.2d 

998, 1003 (1st Cir.), cert. denied 442 U.S. 992 (1979).  Here, the Debtor had a parallel 

right, but not the obligation, to complete the WCC-Y sale transaction if it met certain 

conditions.  When it did not meet those conditions, its Dealer Agreement expired by 

operation of law per the express terms of the Settlement Agreement and Stipulated 

Decision.  There was no “default,” and thus no right to “cure” a default.   

Similarly, in the case of an oil and gas lease that required payment of “delay rent” 

in order to maintain the lease in force, the Bankruptcy Court held “there was no default” 

when the debtor failed to pay “because debtor had no contractual duty to make delay-

rental payments.”  In re P.I.N.E., Inc., 52 B.R. 463, 469-70 (Bankr.W.D.Mich.1985).  

To hold otherwise would expand the debtor’s substantive rights in violation of the 

cardinal principles that the Bankruptcy Code (1) “does not create or enhance property 

rights of a debtor” or (2) prevent termination of a debtor's proprietary interest that expires 

“by operation of an express condition.”  Fed. Aviation Admin. v. Gull Air Inc. (In re Gull 
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Air, Inc.), 890 F.2d 1255, 1261-62 (1st Cir.1989) (citations and footnote omitted); accord 

Schokbeton Indus. v. Schokbeton Prods. Corp., 466 F.2d 171, 176 (5th Cir.1972) (“[T]he 

principle is in all instances the same -- a contractual termination provision is unaffected by 

the filing of a petition in bankruptcy and may be enforced against the trustee or debtor in 

possession”). 

B. A Stay Until February 26, 2013 Would Not Help the Debtor Anyway 

Even supposing arguendo that section 108(b) extended the December 31, 2012 

deadline by sixty days from the date the Debtor filed its petition (until February 26, 2013), 

it would not help the Debtor.   

First, there is no admissible evidence to support the Debtor’s assertion (Opp., p. 

11) that “YTransport is still considering closing on the proposed transaction.”  Instead, in 

paragraph 18 of his declaration, Mr. Alhassen only offers conclusory statements that 

“[t]he Debtor is still in contact with YTransport regarding the potential for YTransport to 

close on the buy-sell agreement previously approved by GM” and that YTransport “has 

not definitively indicated that it will not close on such transaction” (emphasis added).  The 

nature or content of the “contact” is not disclosed, and the fact that YTransport has not 

said “no” in a “definitive” way is not evidence that it will say “yes,” or even that there is a 

reasonable possibility that it would do so.  In this regard, it speaks volumes that there is 

not even the cursory expression of continuing interest from YTransport’s attorney that 

was presented last December in the HIP case.  See Declaration of W. Bruce Berkovich in 

Support of Emergency Motion for Reconsideration of Ruling Converting Debtor’s Case to 

Chapter 7, filed December 14, 2012, In re Hassen Imports Partnership (Dkt. 571).   

Second, the Debtor’s current position meets itself going the other way:  after 

claiming in paragraph 14 of Mr. Alhassen’s declaration that thirty-two days was not 

enough time to close the transaction in December 2012 due to the lack of expedited 

approvals, the Debtor after the February 12 hearing would need to obtain the required 

approvals in a period of time less than half as long.  (And, contrary to the Debtor’s claim, 

there is no evidence any relevant GM employee was unavailable before the deadline.) 
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Third, with only three weeks to go at this point, the Debtor has not begun to seek 

the required approvals (1) from the City (of WCC-Y as the proposed new dealer), (2) from 

this Court (of the asset sale by the Debtor to WCC-Y), or (3) from this Court and HIP’s 

trustee (of the necessary leases between WCC-Y and HIP). 

Fourth, with the denial of the Debtor’s motion for an order setting sale procedures 

in connection with the proposed sale to Mr. Hidalgo, and with the recent filing of a 

(persuasive) motion by the City asking the Court to convert this case to chapter 7 or, in the 

alternative, appoint a trustee – a motion that is set for hearing on February 27, 2013 – it is 

unrealistic to believe that the required approvals of the proposed YTransport transaction 

by the City, the HIP Trustee and the Court would be forthcoming in any event until after 

the Court decides who will be in control of the Debtor’s bankruptcy case going forward, 

which on the present schedule would not occur until after February 26, 2013, when any 

limited stay provided by section 108(b) would expire.  

Fifth, abundant case law holds that the 60-day extension provided by section 108, 

assuming arguendo that section 108 applies here at all, is the only extension available to 

debtors and is not subject to further extension.  See Johnson v. First National Bank of 

Montevideo, 719 F.2d 270, 278 (8th Cir.1983), cert. denied 465 U.S. 1012 (1984); 

Goldberg v. Tynan (In re Tynan), 773 F.2d 177, 179-80 (7th Cir.1985).  As explained in 

Geron v. Valeray Realty Co. (In re Hudson Transfer Group, Inc.), 245 B.R. 456 (Bankr. 

S.D.N.Y.2000):  

“The majority of the courts that have considered this issue have 

concluded that the court cannot utilize its powers under §105(a) to extend the 

[section 108] cure period, at least in the absence of some wrongdoing by the 

non-debtor party.  This view is premised upon the principle that although a 

bankruptcy court's equitable powers under §105 are broad, they cannot be 

exercised in a manner inconsistent with other provisions of the Bankruptcy 

Code.  Section 108(b) specifically addresses the duration of any extension of 

the debtor's right to cure a default under applicable non-bankruptcy law. 
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Section 105(a) cannot, therefore, be used to frustrate Congress’ unambiguous 

intent to establish an extension of no more than sixty days.” 

245 B.R. at 459-60 (numerous citations omitted).  Thus, any dispute over the applicability 

of section 108(b) in this case may be mooted very soon by events that appear to be all but 

inevitable. 

Finally, of course, there is the filing yesterday of a motion for approval of a 

proposed asset sale to Mr. Hidalgo, which obviously is inconsistent with the existence of 

an active sale to WCC-Y. 

C. The Debtor Has No Right To Propose a Second Buy-Sell Transaction 

The Debtor finally makes the remarkable claim that Section 2.6 would permit the 

closing of the proposed transaction with Mr. Hidalgo “even with the denial of the Bid Pro 

Motion” because the Hidalgo transaction “is on essentially the same terms” as the WCC-

Y transaction that GM approved, and that GM could not reasonably reject Mr. Hidalgo as 

the proposed dealer-operator under Cal. Veh. Code §11713.3(d)(1), (e).  Opp., pp. 11-12.  

Seriously?  Under the Settlement Agreement and Stipulated Decision, GM and the 

Debtor agreed that the Debtor would have very specific rights in the event it lost its $3 

million dedicated Chevrolet floor plan financing.  It could either (1) re-establish the 

required floor plan financing within ninety days of the loss of its initial floor plan 

financing or (2) submit a proposed “buy-sell” transaction for GM’s approval, also within 

the same ninety-day period.  The deadline for satisfying these conditions – either getting 

new flooring or proposing a buy-sell transaction – was November 12, 2012, as the 

Debtor acknowledges.  Opp., p. 6.  In the latter event, sections 2.5 and 2.6 provided that, 

once approved by GM, the Debtor had the right (but not the obligation) to close the 

proposed sale transaction within approximately thirty days.  The agreement does not 

provide the Debtor with any right – for obvious reasons – to “cure” by proposing a 

second, separate “buy-sell” transaction to GM in the event that the first approved buy-sell 

transaction (with WCC-Y in this case) does not close within thirty days.  To the contrary, 

the deadline for submitting buy-sell proposals passed more than six weeks before the 
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December 31, 2012 closing deadline.  And section 2.6 is specific in providing that, absent 

a timely closing of the first GM-approved transaction, the Debtor would terminate the 

Dealer Agreement voluntarily and not file any legal challenge to the agreed termination.  

Moreover, if it matters (which it probably does not), the factual predicate for the 

Debtor’s argument has not been established.  The Hidalgo transaction is not essentially on 

the same terms as the WCC-Y transaction, inasmuch as the proposed dealer-operator is 

different (Mr. Hidalgo), as is the source of the necessary and very significant financial 

commitment (formerly to be provided by YTransport and York Capital Management, a 

very substantial hedge fund, and now to be provided by Ally Financial pursuant to a non-

binding term sheet).  Although the Debtor yesterday moved for approval of the proposed 

asset sale to Mr. Hidalgo, GM has not received an application or complete proposal from 

the parties to the proposed transaction and therefore currently has no basis for evaluating, 

let alone approving that transaction, even if it had a contractual obligation to consider 

such a proposal, which it clearly does not.  There is, therefore, no factual basis whatsoever 

for the Debtor’s assertion that GM “could not reasonably reject” Mr. Hidalgo or the other 

terms of the proposed transaction.  To the contrary, GM’s obligation, if any, to consider or 

approve any proposed sale to Mr. Hidalgo depends not only on the continued vitality of 

the Debtor’s Dealer Agreement – which has expired – but also on the submission of 

detailed information – required both by Articles 12.2.1, 12.2.2 and 12.2.3 of the Dealer 

Agreement and by Veh. Code § 11713.3(d) – which has not been submitted and therefore 

cannot be evaluated.2  

                                                 
2  Separately, of course, GM contends that the Dealer Agreement could not be assumed 
and assigned to Mr. Hidalgo under Bankruptcy Code section 365 due to the Debtor’s 
incurable default in “going dark” for the better part of a year.  Although the Debtor and 
Mr. Alhassen claim to dispute the existence of such a default, neither their opposition nor 
their memorandum and Mr. Alhassen’s declaration in support of the proposed asset sale to 
Mr. Hidalgo includes any evidence contrary to GM’s showing in the Navari Declaration 
and its Exhibits or to the HIP trustee’s statements to the Court at the January 24, 2013 
hearing that he saw no indication of any active business activity at the dealership site 
during two inspections of it.   
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CONCLUSION 

For all the foregoing reasons, GM respectfully requests that the Court grant its 

motion in all respects. 

DATED:  February 5, 2013  GREGORY R. OXFORD  
 ISAACS CLOUSE CROSE & OXFORD LLP 

 
 
 

By: [s] Gregory R. Oxford  
  Gregory R. Oxford 
Attorneys for Interested Party  
General Motors LLC
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PROOF OF SERVICE OF DOCUMENT 
 
I am over the age of 18 and not a party to this bankruptcy case or adversary proceeding.  My business 
address is: 
 

21515 Hawthorne Blvd., Suite 950 
Torrance, CA 90503 

 
A true and correct copy of the foregoing document entitled (specify): Reply Memorandum in Support of 
Motion for Order Confirming that Automatic Stay Does Not Bar Termination of Debtor’s General 
Motors Dealer Agreement will be served or was served (a) on the judge in chambers in the form and 
manner required by LBR 5005-2(d); and (b) in the manner stated below:  
 
1.  TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF):  Pursuant to 
controlling General Orders and LBR, the foregoing document will be served by the court via NEF and 
hyperlink to the document. On (date) February 5, 2013, I checked the CM/ECF docket for this bankruptcy 
case or adversary proceeding and determined that the following persons are on the Electronic Mail Notice 
List to receive NEF transmission at the email addresses stated below: 

• Todd M Arnold     tma@lnbyb.com 

• Martin J Brill     mjb@lnbrb.com 

• James H Broderick     Jbroderick@ssd.com, 
stephen.owens@ssd.com;christopher.petersen@ssd.com;juanita.vasquez@ssd.com;jordan.kroop
@ssd.com 

• David I Brownstein     brownsteinlaw@gmail.com 

• Marina Fineman     mfineman@stutman.com 

• Ben G Gage     bgage@cookseylaw.com 

• Kim P. Gage     kgage@cookseylaw.com 

• Robert P Goe     kmurphy@goeforlaw.com, rgoe@goeforlaw.com;mforsythe@goeforlaw.com 

• Mark S Hoffman     mshllh@aol.com 

• Daniel A Lev     dlev@sulmeyerlaw.com, asokolowski@sulmeyerlaw.com 

• Halvor R Melom     halvor.r.melom@irscounsel.treas.gov 

• Krikor J Meshefejian     kjm@lnbrb.com 

• Aram Ordubegian     ordubegian.aram@arentfox.com 

• Christine M Pajak     cpajak@stutman.com 

• Lisa M Peters     lisa.peters@kutakrock.com 

• United States Trustee (LA)     ustpregion16.la.ecf@usdoj.gov 

• Hatty K Yip     hatty.yip@usdoj.gov 

  Service information continued on 
attached page 
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2.  SERVED BY UNITED STATES MAIL:   
On (date), I served the following persons and/or entities at the last known addresses in this bankruptcy 
case or adversary proceeding by placing a true and correct copy thereof in a sealed envelope in the 
United States mail, first class, postage prepaid, and addressed as follows. Listing the judge here 
constitutes a declaration that mailing to the judge will be completed no later than 24 hours after the 
document is filed. 
 
 
  Service information continued on 
attached page 
 
3.  SERVED BY PERSONAL DELIVERY, OVERNIGHT MAIL, FACSIMILE TRANSMISSION OR EMAIL 
(state method for each person or entity served):  Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on (date) 
February 5, 2013, I served the following persons and/or entities by personal delivery, overnight mail 
service, or (for those who consented in writing to such service method), by facsimile transmission and/or 
email as follows.  Listing the judge here constitutes a declaration that personal delivery on, or overnight 
mail to, the judge will be completed no later than 24 hours after the document is filed. 
 
Board of Equalization: P.O. Box 942879, Sacramento, CA 94279-0001 
 
Employment Development Department: P.O. Box 826880, Sacramento, CA 94280-0001 
 
Franchise Tax Board Special Procedures: POB 2952, Sacramento, CA 95812-2952 
 
Hassen Imports Partnership c/o H Ehrenberg Chapter & TTEE: 333 South Hope Street, 35th Floor, Los 
Angeles, CA 90071-1406 
 
LA County Tax Collector-Unsecured- c/o Barry S. Glaser, Esq., 333 S. Hope Street, 36th Floor Los 
Angeles, California 90071 
 
Los Angeles Treasurer and Tax Collector: c/o Barry S. Glaser, Esq., 333 S. Hope Street, 36th Floor Los 
Angeles, California 90071 
 
 
 
Hon. Ernest M. Robles 
United States Bankruptcy Court 
Central District of California 
Edward R. Roybal Federal Building and Courthouse 
255 E. Temple Street, Suite 1560 / Courtroom 1568 
Los Angeles, CA 90012 
 
  Service information continued on 
attached page 
I declare under penalty of perjury under the laws of the United States that the foregoing is true and correct. 
 
February 5, 2013            Gwendolyn Oxford  [s] Gwendolyn Oxford  
Date Printed Name  Signature 
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ARNOLD M. ALVAREZ-GLASMAN (Bar No. 80095) 
CITY ATTORNEY OF THE CITY OF WEST COVINA 
ALVAREZ-GLASMAN & COLVIN 
13181 Crossroads Parkway North 
Suite 400 – West Tower 
City of Industry, CA  91746 
Telephone: (562) 699-5500 
aglasman@agclawfirm.com 
 
STEPHEN T. OWENS (Bar No. 82601) 
JORDAN A. KROOP (Admitted Pro Hac Vice) 
CHRISTOPHER J. PETERSEN (Bar No. 251439) 
SQUIRE SANDERS (US) LLP 
555 South Flower Street, 31st Floor 
Los Angeles, CA  90071 
Telephone:  (213) 624-2500 
stephen.owens@squiresanders.com 
jordan.kroop@squiresanders.com 
christopher.petersen@squiresanders.com 

Attorneys for Creditor 
CITY OF WEST COVINA, on its own behalf and as successor to 
the City of West Covina Community Development Commission 

 

UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION 

In re 

WEST COVINA MOTORS, INC., 

Debtor. 
 

Chapter 11 
Case No.: 2:12-bk-52197-ER 
ORDER ON THE CITY’S MOTION UNDER 
11 U.S.C. § 1112(b) TO CONVERT CASE TO 
ONE UNDER CHAPTER 7 OR, IN THE 
ALTERNATIVE, FOR THE APPOINTMENT 
OF A TRUSTEE UNDER 11 U.S.C. § 1104(a) 
[DKT. NO. 86] 
Hearing Information 
Date: February 27, 2013 
Time: 1:30 p.m. 
Courtroom: 1568 
 255 East Temple Street 
 Los Angeles, CA  90012 

FILED & ENTERED

MAR 04 2013

CLERK U.S. BANKRUPTCY COURT
Central District of California
BY                  DEPUTY CLERKgonzalez
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ORDER 

  

On February 27, 2013 at 1:30 p.m., in Courtroom 1568 of the above-captioned Court, the 

Motion Under 11 U.S.C. § 1112(b) to Convert Case to One Under Chapter 7 or, in the 

Alternative, for the Appointment of a Trustee Under 11 U.S.C. § 1104(a) [Dkt. No. 86] 

(“Motion”) brought by Creditor the City of West Covina, on behalf of itself and as successor to 

the City of West Covina Community Development Commission (“City”), was heard before the 

Honorable Ernest M. Robles, United States Bankruptcy Judge. 

Stephen T. Owens and Christopher J. Petersen of Squire Sanders (US) LLP appeared on 

behalf of the City. 

Martin J. Brill and Todd M. Arnold of Levene, Neale, Bender, Yoo & Brill LLP appeared 

on behalf of Debtor West Covina Motors, Inc. 

On February 26, 2013, the Court issued a tentative ruling regarding the Motion.   

On February 27, 2013, the Court issued an amended tentative ruling regarding the Motion 

[Dkt. No. 172] (the “Amended Tentative Ruling”). 

After considering the papers filed in support of, and in opposition to, the Motion, as 

specifically identified in the “Pleadings Filed and Reviewed For This Motion” section of the 

Amended Tentative Ruling, and after hearing the argument of counsel for the City and the 

Debtor, as well as the comments of other interested parties, the Court adopts its Amended 

Tentative Ruling, a true and correct copy of which is attached hereto and incorporated herein, as 

the order of the Court.  Accordingly, the Court rules as follows: 

IT IS ORDERED THAT: 

 The City’s Motion is GRANTED and the case is converted to one under Chapter 7. 
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Approved as to form pursuant to Local Rule 9021-1(b)(3)(A): 

 
____/s/ Stephen T. Owens_______________ 
              Stephen T. Owens 
 Christopher J. Petersen 
 
Squire Sanders (US) LLP 
Counsel for Creditor 
CITY OF WEST COVINA, on its own behalf 
and as successor to the City of West Covina 
Community Development Commission 

 

 
____________/s/ Martin J. Brill_____ 
              Martin J. Brill 
 Todd M. Arnold 
 
Levene, Neale, Bender, Yoo & Brill LLP 
Counsel for Debtor and Debtor in Possession 
WEST COVINA MOTORS, INC. 
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Hearing: [86] Motion to Convert Case From Chapter 11 to 7. City of West
Covinas Motion Under 11 U.S.C. § 1112(b) to Convert Case to One Under
Chapter 7 or, in the Alternative, for the Appointment of a Trustee Under
11 U.S.C. § 1104(a) James)

#104.00

Docket #: 86

2/27/2013

The tentative ruling will be the order.
POST PDF OF TENTATIVE RULING TO CIAO

Matter Notes:

2/26/2013:  (AMENDED AFTER HEARING) Grant Motion. Case converted to chapter 7 and the
United States Trustee shall appoint a case trustee forthwith.

Pleadings Filed and Reviewed for this Motion:
Motion under 11 U.S.C. § 1112(b) to Convert Case to One Under Chapter 7 or, in the

Alternative, for the Appointment of a Trustee under 11 U.S.C. § 1104(a) ("Motion")
(D.E. 86)

Request for Judicial Notice in Support of Motion (D.E. 87)
Declaration of Christopher J. Petersen in Support of Motion (D.E. 88)
Debtor’s Opposition to Motion (D.E. 144)
Errata to Debtor’s Opposition to Motion (D.E. 146)
UST’s Response to Motion (D.E. 137)
Errata to UST’s Response to Motion (D.E. 151)
Reply by City of West Covina to Debtor’s Opposition (D.E. 159)
Request for Judicial Notice in Support of Reply (D.E. 160)
Declarations in Support of Debtor’s Opposition to Motion (D.E. 166)
UST's Supplement re: Response to Motion to Convert (D.E. 170)

Tentative Ruling:
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Facts and Summary of Pleadings:
West Covina Motors, Inc. d/b/a Clippinger Chevrolet and Clippinger Chrysler Jeep Dodge

(the “Debtor”) filed a voluntary petition under chapter 11 on December 28, 2012. Debtor is in the
business of selling and servicing new Chevrolet, Chrysler, Jeep and Dodge vehicles and various
models of previously owned vehicles. Debtor is related to Hassen Imports Partnership (“HIP”),
which is a debtor in Case No. 11-42068 pending before this Court.

The Court herein considers the Motion of Creditor City of West Covina (the “City”) to
Convert the Case to One Under Chapter 7 or, in the Alternative, for the Appointment of a Trustee
Under § 1104(a) (the “Motion”). The City argues that “cause” exists to convert Debtor’s case
under § 1112(b)(4)(A) based on the fact that Debtor is suffering a substantial and continuing loss to
and diminution of its estate and has no reasonable likelihood of rehabilitation. The City further
contends that “cause” exists to convert Debtor’s case under § 1112(b)(4)(B) based on the allegation
that Debtor’s estate is being grossly mismanaged by the individual in control of the estate, Ziad
Alhassen (“Alhassen”).

Section 1112(b)(4)(A) provides that “cause” includes “substantial or continuing loss to or 
diminution of the estate and the absence of a reasonable likelihood of rehabilitation.” 11 U.S.C. §
1112(b)(4)(A). With regards to “substantial or continuing loss to or diminution of the estate,” the
City alleges “losses continue to mount with each day that passes.” Motion, at 4. The City argues
that Debtor “is generating no significant revenue,” stating that Debtor has sold only one new
Chevrolet to a retail customer in the past year, in January 2012, has no current vehicle inventory for
sale, has admitted that it has no ability to obtain financing with which to purchase any new vehicle
inventory, and has “moribund” vehicle service departments. Id. at 11. The City further argues that
the estate is suffering substantial and continuing losses because “Debtor has not paid its full rent
due to HIP for several years and currently owes millions of dollars in unpaid rent,” Debtor has
failed to pay its full rent since it filed its Chapter 11 petition, Debtor has failed to pay its property
taxes and the interest and penalties accruing post-petition on the delinquent property taxes, and
Debtor has failed to make adequate protection payments to the senior secured lender CorePointe.
Id. at 11-13. Further, the City argues that the Debtor is using cash collateral without Court
authority, having generated $40,000 in income from a film production company that it has not
reported to the Court. Id. at 13. Lastly, the City argues that “Debtor’s estate has incurred very
substantial losses totaling approximately half a million dollars (by Mr. Alhassen's own estimate)”
as a result of the fact that Debtor’s premises “are in such a derelict condition that the criminal
element is taking full advantage of the ‘ghost town’ character of the Chevrolet dealership” by

2/27/2013 2:59:37PM Page 43 of 55

Case 2:12-bk-52197-ER    Doc 172    Filed 02/27/13    Entered 02/27/13 15:20:50    Desc 
 RULING    Page 2 of 9

Case 2:12-bk-52197-ER    Doc 181    Filed 03/04/13    Entered 03/04/13 16:06:25    Desc
 Main Document    Page 5 of 14



Judge Ernest Robles, Presiding
Courtroom 1568 Calendar

United States Bankruptcy Court
Central District of California

Los Angeles

Wednesday, February 27, 2013 Hearing Room 1568

1:30 pm
11ChapterWest Covina Motors, Inc.Cont....

burglarizing the premises at least three separate times in January 2013.i Id. at 13.
The City argues that, with regards to  the “absence of a reasonable likelihood of

rehabilitation” under § 1112(b)(4)(A), the Debtor “is nothing but a hollow shell.” Id. at 17. “[T]he
record is clear that it is pure fantasy that the Debtor would ever be able to rehabilitate itself , as
evidenced by the facts that it is not economically or financially viable on its own and relies entirely
on financial assistance from [an affiliated company] to stay afloat.” Id. at 15-16. “Debtor remains
‘in business’ in name only....[and] is an empty husk that has not done any appreciable business for a
long time or paid its rent, its property taxes or even its employees, and cannot even secure its
remaining physical assets.” Id. at 3-4.

In support of its argument under § 1112(b)(4)(B), the City alleges that “gross
mismanagement” of the estate exists in that the management of the estate is “not designed to
maximize benefit to the Debtor’s creditors.” Id. at 18. The City argues that Debtor has breached its
fiduciary duties as a Chapter 11 debtor-in-possession by “enter[ing] into self-dealing, conflict of
interest transactions with its affiliates, [HIP] and Clippinger Motors, Inc., in which the Debtor’s
dealership assets would be sold in such a way that the primary beneficiary would be HIP and
[Alhassen].”  Further, Debtor’s failure to pay past-due rent and property taxes and to maintain
adequate financing resulted in the filing by General Motors of a motion to confirm that the
termination of Debtor’s agreement with General Motors would not violate the automatic stay. The
City states that Debtor’s failure to secure the premises to avoid the recent thefts and failure to pay
all of its employees constitute gross mismanagement.

In the alternative, on the same evidence of gross mismanagement, the City requests that a
Chapter 11 Trustee be appointed under § 1104(a). Id. at 19.

In Opposition, the Debtor argues that “cause” does not exist for conversion of its case to one
under Chapter 7. The Debtor argues that “cause” may be established only by evidence of
post-petition circumstances, and that not only does the City rely primarily on pre-petition 
circumstances and conduct, but also that “[a]s to the allegations regarding post-petition conduct,
some are outright false and others lack merit once subjected to examination.” Opposition, at 2.
Additionally, Debtor argues that the City’s Motion is premature given that Debtor only filed for
bankruptcy at the end of 2012. Ibid.

With regards to § 1112(b)(4)(A), the Debtor disputes the City’s allegations that losses are
mounting. The Debtor states that it has paid its post-petition rent for the months of January and 
February 2013. Id. at 18. The Debtor further states that the contribution of the affiliated company
Dighton (“Dighton”) toward payment of Debtor’s expenses does not constitute loss of diminution
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of the estate, but on the contrary represents a preservation of the estate. Id. at 17. Though it has not
made adequate protection payments, the Debtor argues that this fact does not reflect any losses to
the estate because the parties are working on a stipulation to address cash collateral and adequate
protection issues, and until that time the Debtor has the consent of CorePointe to make payments
with cash collateral for wages and other expenses, which Debtor is current on. Ibid. The Debtor
also argues that “[w]hile a lack of inventory and flooring financing may limit income, it does not
result in a substantial or continuing loss or diminution of the estate.” Ibid. The Debtor notes that it
has not made any post-petition property taxes because none “have yet come due.” Id. at 19. Lastly,
the Debtor argues that it has indeed taken action to prevent crime on the premises including
changing locks, erecting barriers, and hiring security guards, and that “[i]n any event, the thefts will
be covered by insurance and therefore do not amount to a substantial or continuing loss of the
estate.” Ibid.

The Debtor disputes the City’s allegation that it has no reasonable likelihood of
rehabilitation because “Debtor’s case has only been pending for one full month and, therefore, it is
extremely early in the case to make final decisions as to whether there is an absence of a reasonable
likelihood of rehabilitation.” Ibid. The Debtor notes that its failure to effectuate a sale of the
Chevrolet dealership assets is “extremely unfortunate,” but does not mean that the Debtor cannot
rehabilitate because Debtor is continuing its efforts to sell the Chrysler dealership assets. Id. at 20.
Debtor notes that it “continues to operate its body shop and truck fabrication shop, which can be
used to fund a plan,” and that if it appears that the Debtor will not be able to sell the Chrysler
dealership, it “will seek to obtain floor plan financing.” Ibid.

The Debtor argues that “cause” does not exist under § 1112(b)(4)(B) because there has been
no gross mismanagement of the estate. Again, the Debtor argues that the Court may only consider
post-petition acts as evidence of gross mismanagement. With the City’s pre-petition evidence 
eliminated from consideration, the Debtor disputes the allegations of the City that Alhassen is
acting to protect HIP and avoid the consequences of its conversion to Chapter 7. The Debtor argues
that its Sales Procedures Motion reflected “his best efforts to realize value for the Debtor’s
creditors.” Id. at 21. The Debtor further argues that, though its attempt to sell the Chevrolet
dealership was thwarted by the Court’s determination that GM could terminate its agreement with
the Debtor, “Alhassen cannot be said to have grossly mismanaged the estate. To the contrary, Mr.
Alhassen exercised sound business judgment in seeking to effectuate the sale of the Chevrolet
dealership assets.” Id. at 22. The Debtor argues that Alhassen is continuing efforts to sell the
Chrysler dealership, continuing to operate the Debtor’s body shop and fabrication shop, and

2/27/2013 2:59:37PM Page 45 of 55

Case 2:12-bk-52197-ER    Doc 172    Filed 02/27/13    Entered 02/27/13 15:20:50    Desc 
 RULING    Page 4 of 9

Case 2:12-bk-52197-ER    Doc 181    Filed 03/04/13    Entered 03/04/13 16:06:25    Desc
 Main Document    Page 7 of 14



Judge Ernest Robles, Presiding
Courtroom 1568 Calendar

United States Bankruptcy Court
Central District of California

Los Angeles

Wednesday, February 27, 2013 Hearing Room 1568

1:30 pm
11ChapterWest Covina Motors, Inc.Cont....

continuing to obtain the payment of substantial fees to the Debtor for the use of the Debtor’s real
estate to shoot commercials, all of which demonstrate that Debtor’s estate is not being grossly
mismanaged.

In the event that the Court finds “cause” to convert the case, the Debtor argues that it is
entitled to rebut the evidence by demonstrating “unusual circumstances establishing that converting
or dismissing the case is not in the best interests of creditors and the estate” pursuant to § 1112(b)
(2). The Debtor argues that “unusual circumstances” exist that favor maintaining Debtor’s Chapter
11 status because the Debtor’s Chrysler dealership must remain in operation or there will be an
incurable default that will prevent assumption and assignment of the Chrysler Dealer Agreement
and “[i]t is doubtful that a Chapter 7 trustee would continue to operate the Chrysler dealerships,
which would result in a substantial loss for the creditors of the estate.” Id. at 23. For this reason
the Debtor argues that dismissal is preferable to conversion as the best way to maximize return to
creditors. Further, the Debtor argues that, pursuant to § 1112(b)(2) it has an opportunity to
establish that a plan will be confirmed with a “reasonable period of time,” and that reasonable
period of time has not elapsed because the case was only filed in December 2012. Id. at 23-24.
Lastly, the Debtor argues that it is entitled to the protection of § 1112(b)(2)(B) because there “exists
a reasonable justification for the act or omission” alleged by the City. First, the Debtor notes that
the alleged “failure to secure assets” is justifiable because there was “no reason to believe that the
first theft would be followed by others.” Id. at 24. Second, the Debtor notes that the alleged
conflicts of interest between HIP and Debtor have been “cured” pursuant to §1112(b)(2)(B) by the
appointment of a Chapter 7 Trustee in the HIP case.

On the same grounds, the Debtor argues that the City has not demonstrated “cause” to
appoint a Chapter 11 Trustee.

The City filed a Reply to Debtor’s Opposition in which it reasserts its argument that the
estate is suffering continuing losses because “there is no assurance of any further financial support
from Dighton” and provides a list of ten different sources of losses and diminution of the estate.
See Reply at 4-13. The list provides as follows: 1) Substantial Loss Due to Termination of the
Chevrolet Dealership Agreement; 2) Continuing Loss Due to Interest On Unpaid Income Taxes
Owed to the IRS; 3) Continuing Loss Due to Interest On Unpaid Taxes Owed to the Employment
Development Department; 4) Continuing Loss Due to Interest On Unpaid Sales and Use Taxes
Owed to the California State Board of Equalization; 5) Continuing Loss Due to Interest and
Penalties On Delinquent Real Property Taxes; 6) Continuing Loss Due to the Failure to Pay
Post-Petition Real Property Taxes Due on February 1, 2013; 7) Continuing Loss Due to the Failure
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to Pay Interest Due On CorePointe’s Floor Plan Loans; 8) Continuing Loss Due to Shortfall in
Rents Paid by the Debtor; 9) Continuing Loss Due to the Accumulation of Unpaid Professional
Fees; and 10) Losses Due to Three Post-Petition Burglaries. See ibid.

The City also argues that there is an absence of a reasonable likelihood of rehabilitation
based on the Debtor’s own assertions in its Opposition. The City characterizes the Debtor’s
arguments as to possible reorganization avenues as “inconsistent, indefinite and highly speculative
proposals as to how it might proceed, with none of those proposals being supported by any
evidentiary support whatsoever.” Reply, at 13. Further, the City notes that “even the Debtor does
not argue that its successful rehabilitation is likely. Instead, it admits that it doesn’t know at this
point whether it will even attempt rehabilitation.” Id. at 14. The City quotes the Debtor’s
Opposition to support this assertion: “[T]he Debtor does not know whether its plan will be a
liquidating or rehabilitation plan or some combination of the two.” Ibid. (quoting Opposition at
26). With regards to the Debtor’s argument that it had the consent of CorePointe to use cash
collateral, the City argues that “that claim has been contradicted by CorePointe’s counsel in his
discussions with the City’s counsel.” Id. at 15. The City’s Reply addresses the Debtor’s argument
that it is entitled to the protective provisions of §1112(b)(2): “There are no such ‘unusual
circumstances’ here. Moreover, no creditor has filed any opposition to the conversion motion.”
Ibid. The City notes that Debtor’s argument that a Chapter 7 trustee would likely cease operation
of the Chrysler dealership is unavailing because Chrysler, in appearances and pleadings submitted
to the Court, has already stated that “if [it] wished to terminate the agreement, it could do so at any
time since the Debtor had already committed incurable defaults under the agreement.” Id. at 16.
“In other words, the Debtor’s Chrysler dealership agreement is already at risk and faces as much
risk of termination in a Chapter 11 as in Chapter 7.” Ibid.

Lastly, the City’s Reply disputes Debtor’s assertion that dismissal is preferable to
conversion because “[i]t would do nothing to enhance the value of the Debtor’s assets or the
likelihood of payment to any of the creditors.” Ibid. On the contrary, the City argues that “an
outright dismissal would be the worst possible outcome [because] it would simply turn the Debtor
and its control[ling] parties free of any supervision by this Court or the [UST’s] Office, with the
certain outcome that they dedicate themselves to creating as much mischief and disruption as
possible for the HIP Chapter 7 Trustee in his efforts to market and sell the HIP real estate.” Ibid.

Debtor filed an untimely supplement on February 25, 2013 (D.E. 166), in which it provides
the Declarations of twenty employees of the Debtor, who are also creditors of the estate. The
Declarations are identical in form and content. Each declaration expresses an opposition to
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conversion on the grounds that the declarant and likely many others will lose their jobs.
The Court finds and concludes as follows:
Under § 1112(b), the Court shall dismiss or convert a case to one under chapter 7 upon a

showing of “cause.”  Section 1112(b)(4) provides a nonexclusive list of factors that constitute 
“cause,” which includes “(A) substantial and continuing loss to or diminution of the estate and the
absence of a reasonable likelihood of rehabilitation” and “(B) gross mismanagement of the estate,”
“(C) failure to maintain appropriate insurance that poses a risk to the estate or to the public,” “(F)
unexcused failure to satisfy timely any filing or reporting requirement established by this title or by
any rule applicable to a case under this chapter,” and “(H) failure timely to provide information or
attend meetings reasonably requested by the United States trustee (or the bankruptcy administrator,
if any).” 11 U.S.C. § 1112(b)(4)(A), (B), (C), (F) & (H).

An interested party may petition the bankruptcy court to convert or dismiss a Chapter 11
case for cause. 11 U.S.C. § 1112(b)(1). The moving party bears the burden of establishing that
conversion or dismissal under § 1112(b) is in the best interests of the both the creditors and the
estate. In re Momentum Hospital II, LLC, 418 B.R. 439, 411 (Bankr. M.D. Fla. 2009). Once the
Court determines that cause exists, it is within the Court’s discretion whether to convert or dismiss
the case, based on an examination of the particular case and the interests of the creditors.

The Court finds cause to convert the case under § 1112(b)(4)(A). The Court finds that the
City has sufficiently demonstrated by way of its Motion, Reply and Declarations in Support thereof
that the Debtor’s estate is suffering continuing losses. Even sustaining Debtor’s objection as to the
introduction of pre-petition acts as evidence, the City’s demonstration that Debtor has failed to
make full post-petition rental payments and post-petition interest and adequate protection payments 
constitute is sufficient to find that the estate is suffering substantial and continuing losses. See
Reply, Declaration of Howard M . Ehrenberg.

Further, the Court notes that, even at this early point in the Debtor’s case, the totality of the
circumstances demonstrates that Debtor does not have a reasonable likelihood of rehabilitation.
First, the Court disagrees with Debtor that a determination as to the likelihood of rehabilitation is
premature. In re Johnston, 149 B.R. 158, 162 (9th Cir. BAP 1992) (dismissal should be ordered at
the outset if it appears that the debtor has no prospects of reorganizing). The Supreme Court has
interpreted § 1112(b)(4)(A) as requiring that there be a “reasonable possibility of a successful
reorganization within a reasonable time.” United Sav. Ass’n v. Timbers of Inwood Forest Assocs.,
484 U.S. 365, 376 (1988). Rehabilitation means that a debtor will be reestablished on secured
financial basis, which implies establishing cash flow from which its current obligations can be met.
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In re Motel Props, Inc., 314 B.R. 889 (S.D. Ga. 2004). Courts have consistently understood
“rehabilitation” to refer to the debtor’s ability to restore the viability of its business. See, e.g., In re 
Gonic Realty Trust, 909 F.2d 624, 627 (1st Cir. 1990); In re Loop Corp., 379 F.3d 511, 516 (8th
Cir. 2004); In re The Ledges Apartments, 58 B.R. 84, 87 (D. Vt. 1986) (“Rehabilitation
encompasses rehabilitation and may contemplate liquidation. Rehabilitation, on the other hand,
may not include liquidation.”). As the Supreme Court has pointed out “[h]owever honest in its
efforts the debtor may be, and however sincere its motives, the [] Court is not bound to clog its
docket with visionary or impractical schemes for resuscitation.” Tennessee Publ’g Co. v. Am. Nat’l 
Bank, 299 U.S. 18, 22 (1930).

As the City has pointed out, the current body shop and truck fabrication operations are
insufficient, without more, to fund payments toward and throughout reorganization. Moreover, as
the City has argued, the Debtor’s own admission that it may ultimately seek a liquidating plan is
support for the argument that rehabilitation is not in prospect.

Having found that the “cause” exists to convert the case under the above-mentioned
provisions, the Court declines to issue a ruling on whether Debtor has grossly mismanaged the
estate. However, the City’s evidence in support of its argument that cause exists pursuant to §
1112(b)(4)(B) is compelling evidence that conversion and not dismissal is the appropriate remedy.
Indeed, as the City points out, the Court previously held in its Memorandum of Decision Denying
Debtor’s Motion for Order Establishing Procedures for Sales of Assets that Debtor was not acting
in the best interests of the estate:

Ultimately, the Court agrees with the City that this is a thinly veiled attempt to evade
the restrictions and consequences of [HIP’s] conversion to Chapter 7. The Sales
Procedures, as proposed, do not promote a fair and competitive bidding process, do
not maximize benefit to the Debtor’s estate, and are supported by the desire of [HIP]
to avoid the harsh results of its conversion to Chapter 7, not by sound business
judgment.
Memorandum of Decision, D.E. 77, at 8-9.

The Court finds that conversion is in the best interests of the creditors and for the maximization of
estate assets.

For these reasons, the City’s Motion is GRANTED and the case is converted to one under
Chapter 7.
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ORDER 

  

NOTE: When using this form to indicate service of a proposed order, DO NOT list any person or entity in 
Category I.  Proposed orders do not generate an NEF because only orders that have been entered are 
placed on a CM/ECF docket.  

 
NOTICE OF ENTERED ORDER AND SERVICE LIST 

 
Notice is given by the court that a judgment or order entitled (specify)  [PROPOSED] ORDER ON THE 
CITY’S MOTION UNDER 11 U.S.C. § 112(b) TO CONVERT CASE TO ONE UNDER CHAPTER 
7 OR, IN THE ALTERNATIVE, FOR THE APPOINTMENT OF A TRUSTEE UNDER 11 U.S.C. § 
1104(a) [DKT. NO. 86] was entered on the date indicated as "Entered" on the first page of this 
judgment or order and will be serve I the manner indicated below:  
 
 
I.  TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (“NEF”) - Pursuant to 
controlling General Order(s) and LBR(s), the foregoing document was served on the following person(s) 
by the court via NEF and hyperlink to the judgment or order.  As of March 4, 2013, the following person(s) 
are currently on the Electronic Mail Notice List for this bankruptcy case or adversary proceeding to receive 
NEF transmission at the email address(es) indicated below: 
 

Q Service information continued on attached page 
 

 
 
II.  SERVED BY THE COURT VIA U.S. MAIL:  A copy of this notice and a true copy of this judgment or 
order was sent by United States Mail, first class, postage prepaid, to the following person(s) and/or 
entity(ies) at the address(es) indicated below: 
 

ˇ
o  Service information continued on attached page 

 
III.  TO BE SERVED BY THE LODING PARTY:   Within 72 hours after receipt of a copy of this judgment 
or order which bears an "Entered" stamp, the party lodging the judgment or order will serve a complete 
copy bearing an "Entered" stamp by U.S. Mail, overnight mail, facsimile transmission or email and file a 
proof of service of the entered order on the following person(s) and/or entity(ies) at the address(es), 
facsimile transmission number(s), and/or email address(es) indicated below: 
 
 

o  Service information continued on attached page 
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ORDER 

  

In re 
 
WEST COVINA MOTORS, INC. 
 
                                                                                                    
Debtor(s). 
 

CHAPTER 11          
 
CASE NUMBER:   2:12-BK-52197-ER 
 
 
 

SERVICE LIST 

James H Broderick on behalf of Interested Party Courtesy NEF 
James.broderick@squiresanders.com    Stephen.owens@squiresanders.com    Christopher.petersen@squiresanders.com    
Juanita.vasquez@squiresanders.com    Jordan.kroop@squiresanders.com      
 
Todd M, Arnold on behalf of Debtor West Covina Motors, Inc. 
tma@lnbyb.com     
 
Martin J. Brill on behalf of Debtor West Covina Motors, Inc. 
mjb@lnbrb.com             
 
David I. Brownstein on behalf of Interested Party Courtesy NEF 
brownsteinlaw@gmail.com     
 
Kim P. Gage on behalf of Creditor CorePointe Capital Finance LLC 
kgage@cookseylaw.com    
 
Ben G. Gage on behalf of Interested Party Courtesy NEF 
bgage@cookseylaw.com    
 
Robert P. Goe on behalf of Interested Party Robert Goe 
rgoe@goeforlaw.com    kmurphy@goeforlaw.com    mforsythe@goeforlaw.com             
 
Mark S. Hoffman on behalf of Creditor William Colvin 
mshllh@aol.com      
 
Daniel A. Lev on behalf of Interested Party Courtesy NEF 
dlev@sulmeyerlaw.com   asokolowski@sulmeyerlaw.com     
 
Halvor R. Melom on behalf of Creditor United States of America, IRS 
Halvor.r.melom@irscounsel.treas.gov       
 
Gregory R. Oxford on behalf of Interested party General Motors LLC 
goxford@icclawfirm.com   gwenoxford@icclawfirm.com     
 
Lisa M. Peters on behalf of Creditor Chrysler Group LLC 
Lisa.peters@kutakrock.com     
 
United States Trustee (LA) 
Ustpregion16.la.ecf@usdoj.gov     
 
Hatty K Yip on behalf of U.S. Trustee United States Trustee (LA) 
Hatty.yip@usdoj.gov     
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686$1�,��0217*20(5<��6WDWH�%DU�1R����������
�����&HQWXU\�3DUN�(DVW��6XLWH������
/RV�$QJHOHV��&$�������
7HOHSKRQH�����������������
)D[�����������������
VXVDQ#VLPRQWJRPHU\ODZ�FRP�
�
�
&RXQVHO�IRU�:HVW�&RYLQD�0RWRUV��,QF���'HEWRU�2XW�2I�3RVVHVVLRQ�
�
�

�
UNITED STATES BANKRUPTCY COURT 

 
CENTRAL DISTRICT OF CALIFORNIA, LOS ANGELES DIVISION 

 
 

,Q�UH��
�
:(67�&29,1$�027256��,1&���
G�E�D�&OLSSLQJHU�&KHYUROHW�DQG�&OLSSLQJHU�
&KU\VOHU�-HHS�'RGJH�
�
������������'HEWRU��

��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
��
�

&DVH�1R��������%.�������(5��
�
&KDSWHU����
 
EMERGENCY MOTION TO COMPEL 
THE TRUSTEE TO ABANDON THE 
CHEVROLET DEALER 
AGREEMENT AND FRANCHISE; 
MEMORANDUM OF POINTS AND 
AUTHORITIES; DECLARATIONS OF 
SUSAN I. MONTGOMERY AND 
MICHAEL J. FLANAGAN IN 
SUPPORT THEREOF; EXHIBITS 
 
Hearing: 
'DWH�� >+HDULQJ� WR� EH� 6HW� E\� WKH�

&RXUW@�
7LPH�� �
3ODFH�� &RXUWURRP�³����´�
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TO THE HONORABLE ERNEST M. ROBLES, UNITED STATES BANKRUPTCY 

JUDGE, TO THE CHAPTER 7 TRUSTEE DAVID GILL, AND TO ALL 

INTERESTED PARTIES: 

:HVW�&RYLQD�0RWRUV��,QF���³:&0´���D�GHEWRU�RXW�RI�SRVVHVVLRQ��ZLWK�WKH�FRQVHQW�RI�

'DYLG�$��*LOO��WKH�FKDSWHU���WUXVWHH�RI�WKH�HVWDWH��³(VWDWH´��RI�:HVW�&RYLQD�0RWRUV��,QF���³WKH�

7UXVWHH´���DQG�ZLWK�WKH�VXSSRUW�RI�VHFXUHG�FUHGLWRU�&RUH3RLQWH�&DSLWDO�)LQDQFH��//&�

�³&RUH3RLQWH���KHUHE\�PRYHV�WKLV�&RXUW��RQ�DQ�HPHUJHQF\�EDVLV��IRU�DQ�RUGHU�WKDW�FRPSHOV�

WKH�7UXVWHH�WR�DEDQGRQ�WKH�&KHYUROHW�IUDQFKLVH�DQG�WKH�&KHYUROHW�'HDOHU�6DOHV�DQG�6HUYLFH�

$JUHHPHQW�EHWZHHQ�*0�DQG�WKH�'HEWRU��³'HDOHU�$JUHHPHQW´����7KH�PRWLRQ�LV�PDGH�

SXUVXDQW�WR����8�6�&��������E��DQG�)HG�5�%DQNU�3�������E���RQ�WKH�JURXQG�WKDW�WKH�7UXVWHH�

KDV�GHWHUPLQHG�DV�D�PDWWHU�RI�KLV�EXVLQHVV�MXGJPHQW�QRW�WR�SURFHHG�WR�IXUWKHU�DGPLQLVWHU�WKH�

'HDO�$JUHHPHQW�RU�&KHYUROHW�IUDQFKLVH��RU�WR�SXUVXH�DQ\�IXUWKHU�SURFHHGLQJV�EHIRUH�WKH�1HZ�

0RWRU�9HKLFOH�%RDUG��³10%9´����$FFRUGLQJO\��WKH�'HDO�$JUHHPHQW�DQG�IUDQFKLVH�DUH�RI�

LQFRQVHTXHQWLDO�YDOXH�DQG�EHQHILW�WR�WKH�(VWDWH��

:&0�IXUWKHU�PRYHV�WKLV�&RXUW�IRU�DQ�RUGHU�SXUVXDQW�WR�)HG�5�%DQNU�3�������D��WKDW�

OLPLWV�VHUYLFH�RI�WKLV�PRWLRQ�WR�WKH�SDUWLHV�RQ�WKH�(&)�1RWLFH�OLVW��ZKLFK�LQFOXGH�WKH�7UXVWHH��

KLV�FRXQVHO��WKH�8�6��7UXVWHH��DQG�FRXQVHO�IRU�*HQHUDO�0RWRUV��DPRQJ�RWKHUV��

7KLV�PRWLRQ�LV�EDVHG�RQ�WKLV�PRWLRQ�DQG�WKH�0HPRUDQGXP�RI�3RLQWV�DQG�$XWKRULWLHV��

'HFODUDWLRQV�RI�0LFKDHO�)ODQDJDQ�DQG�6XVDQ�0RQWJRPHU\�DQG�WKH�H[KLELWV�WKHUHWR��DQG�VXFK�

IXUWKHU�HYLGHQFH�DV�PD\�EH�VXEPLWWHG�DW�RU�SULRU�WR�WKH�KHDULQJ�RQ�WKH�PRWLRQ���

'DWHG��2FWREHU����������

� 5HVSHFWIXOO\�VXEPLWWHG��

� /$:�2)),&(�2)�686$1�,��0217*20(5<�

� %\� /s/ Susan I. Montgomery  
� � � � � � 686$1�,��0217*20(5<�

$WWRUQH\�IRU�:HVW�&RYLQD�0RWRUV��,QF���D�GHEWRU�
RXW�RI�SRVVHVVLRQ�
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MEMORANDUM OF POINTS AND AUTHORITIES 
:HVW�&RYLQD�0RWRUV��,QF���³:&0´��VXEPLWV�WKLV�PHPRUDQGXP�RI�SRLQWV�DQG�

DXWKRULWLHV�LQ�VXSSRUW�RI�LWV�0RWLRQ�WR�FRPSHO�WKH�7UXVWHH�WR�DEDQGRQ�WKH�(VWDWH¶V�LQWHUHVW�LQ�

WKH�&KHYUROHW�IUDQFKLVH�DQG�WKH�&KHYUROHW�'HDOHU�6DOHV�DQG�6HUYLFH�$JUHHPHQW�EHWZHHQ�

*HQHUDO�0RWRUV��³*0´��DQG�WKH�'HEWRU��³'HDOHU�$JUHHPHQW´����$V�VHW�IRUWK�LQ�WKH�PRWLRQ��

WKH�7UXVWHH�FRQVHQWV�WR�WKH�UHOLHI�UHTXHVWHG�DQG�WKH�HQWU\�RI�DQ�DEDQGRQPHQW�RUGHU�RQ�DQ�

HPHUJHQF\�EDVLV��

I. STATEMENT OF FACTS 

2Q�'HFHPEHU�����������:&0�ILOHG�D�YROXQWDU\�SHWLWLRQ�IRU�UHOLHI�XQGHU�FKDSWHU������

2Q�0DUFK����������RQ�PRWLRQ�RI�WKH�&LW\�RI�:HVW�&RYLQD��WKH�FDVH�ZDV�FRQYHUWHG�WR�FKDSWHU�

��DQG�'DYLG�*LOO�ZDV�WKHUHDIWHU�DSSRLQWHG�DV�WKH�FKDSWHU���WUXVWHH��

3ULRU�WR�WKH�ILOLQJ�RI�WKH�SHWLWLRQ��:&0�DQG�*0�KDG�HQWHUHG�LQWR�D�VHWWOHPHQW�

DJUHHPHQW�WKDW�SURYLGHG��DPRQJ�RWKHU�WKLQJV��WKDW�:&0�ZRXOG�DJUHH�WR�WKH�WHUPLQDWLRQ�RI�

WKH�'HDOHU�$JUHHPHQW�LI�:&0�KDG�QRW�WUDQVIHUUHG�WKH�'HDOHU�$JUHHPHQW�WR�QHZ�GHDOHU�

DSSURYHG�E\�*0�E\�'HFHPEHU�����������DQG�IXUWKHU��LI�VXFK�WHUPLQDWLRQ�ZHUH�WR�RFFXU��*0�

ZRXOG�SD\�WKH�DVVLVWDQFH�WHUPLQDWLRQ�SD\PHQWV�WR�:&0�UHTXLUHG�XQGHU�WKH�'HDOHU�

$JUHHPHQW���$OVR�SULRU�WR�WKH�EDQNUXSWF\�ILOLQJ��:&0�KDG�ILOHG�WR�SURWHVWV�ZLWK�WKH�1HZ�

0RWRU�9HKLFOH�%RDUG��³109%´����%\�VWLSXODWLRQ�VLJQHG�E\�FRXQVHO�IRU�*HQHUDO�0RWRUV�DQG�

:&0�RQ�RU�DERXW�-DQXDU\�����������WKH�SDUWLHV�VWLSXODWHG�WR�VWD\�WKH�SURFHHGLQJV�EHIRUH�WKH�

109%���See ([KLELW�����%\�RUGHU�VLJQHG�-DQXDU\�����������WKH�109%�VWD\HG�WKH�

SURFHHGLQJV�EXW�SURYLGHG�WKDW�HLWKHU�SDUW\�FRXOG�JLYH���GD\V¶�QRWLFH�RI�LWV�LQWHQWLRQ�WR�YDFDWH�

WKH�VWD\�DQG�UHFRPPHQFH�WKH�SURFHHGLQJV�EHIRUH�WKH�109%���See ([KLELW�����1HLWKHU�SDUW\�

KDV�VHUYHG�D�ILYH�����GD\�QRWLFH�WR�YDFDWH��DQG�WKHUHIRUH�WKH�VWD\�UHPDLQV�LQ�HIIHFW���)ODQDJDQ�

GHFO����������

2Q�-DQXDU\�����������*0�ILOHG�D�PRWLRQ�IRU�DQ�RUGHU�FRQILUPLQJ�WKDW�WKH�DXWRPDWLF�

6WD\�RI����8�6�&��������D��GRHV�QRW�EDU�WHUPLQDWLRQ�RI�'HEWRU¶V�*HQHUDO�0RWRUV¶�'HDOHU�

$JUHHPHQW���*0�DUJXHG�WKDW�WKH�'HDOHU�$JUHHPHQW�WHUPLQDWHG�E\�RSHUDWLRQ�RI�QRQ�

EDQNUXSWF\�ODZ���2Q�)HEUXDU\�����������WKH�&RXUW�HQWHUHG�LWV�RUGHU�FRQILUPLQJ�WKDW�WKH�
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DXWRPDWLF�VWD\�GLG�QRW�EDU�WKH�WHUPLQDWLRQ�RI�WKH�'HDOHU�$JUHHPHQW�LQ�DFFRUGDQFH�ZLWK�QRQ�

EDQNUXSWF\�ODZ���See ([KLELW����

2Q�RU�DERXW�0D\�����������*0�DSSDUHQWO\�VHQW�QRWLFH�WR�WKH�109%�RI�LWV�LQWHQWLRQ�WR�

HVWDEOLVK�D�QHZ�&KHYUROHW�IUDQFKLVH�LQ�:HVW�&RYLQD���7KDW�1RWLFH�ZDV�VHUYHG�RQ�RWKHU�

GHDOHUVKLS�LQ�WKH�DUHD��EXW�ZDV�QHYHU�VHUYHG�RQ�:&0�DV�UHTXLUHG�E\�&DO�9HK�&RGH���������D�

FRS\�LV�DWWDFKHG�KHUHWR�DV�([KLELW������)XUWKHUPRUH�WKH�SURWHVW�UHJDUGLQJ�WKH�WHUPLQDWLRQ�RI�

WKH�&KHYUROHW�IUDQFKLVH�UHPDLQV�VWD\HG���)ODQDJDQ�GHFO��������

2Q�2FWREHU�����������FRXQVHO�IRU�:&0�VSRNH�ZLWK�FRXQVHO�WR�WKH�7UXVWHH�UHJDUGLQJ�

*0¶V�LQWHQWLRQ�WR�HVWDEOLVK�D�QHZ�IUDQFKLVH�DQG�:&0¶V�GHVLUH�WR�UHVWDUW�WKH�SURFHHGLQJV�

EHIRUH�WKH�109%�WR�SXUVXH�WKH�VWD\HG�SURWHVW���2Q�2FWREHU�����������FRXQVHO�IRU�WKH�7UXVWHH�

DGYLVHG�FRXQVHO�IRU�:&0�WKDW�WKH�7UXVWHH�KDV�GHFLGHG�QRW�WR�SURFHHG�EHIRUH�WKH�109%�DQG�

WKDW�KH�FRQVHQWV�WR�WKH�DEDQGRQPHQW�RI�WKH�(VWDWH¶V�LQWHUHVW�LQ�WKH�'HDOHU�$JUHHPHQW�DQG�

)UDQFKLVH���0RQWJRPHU\�GHFO��������

II. THE COURT SHOULD COMPEL THE TRUSTEE TO ABANDON THE 

CHEVROLET FRANCHISE AND DEALER AGREEMENT TO WCM AND 

ENTER AN IMMEDIATE ORDER OF ABANDONMENT 

6HFWLRQ�����E��RI�WKH�%DQNUXSWF\�&RGH�SURYLGHV��

2Q�UHTXHVW�RI�D�SDUW\�LQ�LQWHUHVW�DQG�DIWHU�QRWLFH�DQG�D�KHDULQJ��

WKH�FRXUW�PD\�RUGHU�WKH�WUXVWHH�WR�DEDQGRQ�DQ\�SURSHUW\�RI�WKH�

HVWDWH�WKDW�LV�EXUGHQVRPH�WR�WKH�HVWDWH�RU�WKDW�LV�RI�

LQFRQVHTXHQWLDO�YDOXH�DQG�EHQHILW�WR�WKH�HVWDWH��

7KH�SXUSRVH�RI������LV�WR�SHUPLW�WKH�WUXVWHH�WR�DEDQGRQ�SURSHUW\�WKDW�FRQVXPHV�

UHVRXUFHV�DQG�GUDLQV�WKH�LQFRPH�RI�WKH�HVWDWH���In re Johnston�����)��G������������WK�&LU��

��������6HFWLRQ�����E��SURYLGHV�WKDW�VXFK�UHOLHI�LV�DYDLODEOH�RQ�PRWLRQ�E\�D�SDUW\�LI�WKH�

SURSHUW\�VRXJKW�WR�EH�DEDQGRQHG�LV�RI�LQFRQVHTXHQWLDO�YDOXH�RU�EHQHILW�WR�WKH�HVWDWH��

7KH�7UXVWHH�KDV�DGYLVHG�FRXQVHO�WR�:&0�WKDW�KH�FRQVHQWV�WR�WKH�DEDQGRQPHQW�RI�WKH�

(VWDWH¶V�LQWHUHVW�LQ�WKH�&KHYUROHW�IUDQFKLVH�DQG�WKH�'HDOHU�$JUHHPHQW�DV�WKH�YDOXH�RI�WKH�

IUDQFKLVH�DQG�'HDOHU�$JUHHPHQW�LV�KLJKO\�TXHVWLRQDEOH�DQG��LW�LV�KLV�EXVLQHVV�MXGJPHQW�WKDW�
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KH�GRHV�QRW�ZDQW�WR�H[SHQG�DQ\�DGGLWLRQDO�DVVHWV�RI�WKH�EDQNUXSWF\�HVWDWH�SXUVXLQJ�DFWLRQV�

EHIRUH�WKH�109%���0RQWJRPHU\�GHFO��������0RUHRYHU��&RUH3RLQWH�)LQDQFLDO�&DSLWDO��//&�

�³&RUH3RLQWH´��KDV�D�VHFXULW\�LQWHUHVW�LQ�DOO�DVVHWV�RI�:&0�DQG�LW�VXSSRUWV�DQG�MRLQV�LQ�WKLV�

0RWLRQ�WR�FRPSHO�DEDQGRQPHQW��

7KLV�0RWLRQ�LV�EHLQJ�PDGH�SXUVXDQW�WR����8�6�&��������E���UDWKHU�WKDQ�XQGHU������D��

VR�WKDW�WKH�DEDQGRQPHQW�RUGHU�FDQ�EH�H[SHGLWHG�ZLWKRXW�FRVW�WR�WKH�(VWDWH��

III. CONCLUSION 

)RU�WKH�UHDVRQV�VHW�IRUWK�DERYH��DQG�EDVHG�RQ�WKH�FRQVHQW�RI�ERWK�WKH�7UXVWHH�DQG�

VHFXUHG�FUHGLWRU�&RUH3RLQWH��:&0�UHTXHVWV�WKDW�WKH�&RXUW�HQWHU�DQ�LPPHGLDWH�RUGHU�

GHFODULQJ�WKH�IUDQFKLVH�DQG�'HDOHU�$JUHHPHQW�DEDQGRQHG�WR�:&0�VR�:&0�FDQ�WDNH�

ZKDWHYHU�VWHSV�LW�GHHPV�DSSURSULDWH�WR�SXUVXH�LWV�UHPHGLHV�EHIRUH�WKH�109%���:&0�IXUWKHU�

UHTXHVWV�WKDW�WKH�&RXUW�OLPLW�VHUYLFH�RI�WKLV�0RWLRQ�WR�WKRVH�SDUWLHV�RQ�WKH�&RXUW¶V�(&)�OLVW��

�'DWHG��2FWREHU����������

� 5HVSHFWIXOO\�VXEPLWWHG��

� /$:�2)),&(�2)�686$1�,��0217*20(5<�

� %\� /s/ Susan I. Montgomery  
� � � � � � 686$1�,��0217*20(5<�

$WWRUQH\�IRU�:HVW�&RYLQD�0RWRUV��,QF���D�GHEWRU�
RXW�RI�SRVVHVVLRQ�

�

�

��
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DECLARATION OF SUSAN I. MONTGOMERY 
�
,��686$1�,��0217*20(5<��GHFODUH��

�� ,�DP�DQ�DWWRUQH\�OLFHQVHG�WR�SUDFWLFH�EHIRUH�WKLV�&RXUW�DQG�,�DP�FRXQVHO�IRU�

:HVW�&RYLQD�0RWRUV��,QF���³:&0´���WKH�GHEWRU�RXW�RI�SRVVHVVLRQ���([FHSW�DV�RWKHUZLVH�

VWDWHG��,�KDYH�SHUVRQDO�NQRZOHGJH�RI�WKH�IDFWV�VHW�IRU�KHUHLQ�DQG�ZRXOG�FRPSHWHQWO\�WHVWLI\�

WKHUHWR�XQGHU�RDWK�LI�UHTXHVWHG�WR�GR�VR��

�� 7KH�&RXUW�PD\�WDNH�MXGLFLDO�QRWLFH�RI�WKH�IROORZLQJ�IDFWV��

D� 2Q�'HFHPEHU�����������:&0�ILOHG�D�YROXQWDU\�SHWLWLRQ�IRU�UHOLHI�XQGHU�

FKDSWHU�������

E� 2Q�0DUFK����������RQ�PRWLRQ�RI�WKH�&LW\�RI�:HVW�&RYLQD��WKH�FDVH�ZDV�

FRQYHUWHG�WR�FKDSWHU���DQG�'DYLG�*LOO�ZDV�WKHUHDIWHU�DSSRLQWHG�DV�WKH�

FKDSWHU���WUXVWHH���

F� 2Q�-DQXDU\�����������*HQHUDO�0RWRUV��³*0´��ILOHG�D�PRWLRQ�LQ�WKLV�

EDQNUXSWF\�FDVH�WR�GHWHUPLQH�WKDW�WKH�DXWRPDWLF�VWD\�GLG�QRW�EDU�WKH�

WHUPLQDWLRQ�RI�WKH�'HDOHU�$JUHHPHQW�SXUVXDQW�WR�QRQ�EDQNUXSWF\�ODZ��

G� %\�RUGHU�HQWHUHG�RQ�)HEUXDU\�����������WKH�&RXUW�JUDQWHG�*0¶V�PRWLRQ�

ILQGLQJ�WKDW�WKH�DXWRPDWLF�VWD\�GLG�QRW�EDU�WKH�WHUPLQDWLRQ�RI�WKH�'HDOHU�

$JUHHPHQW�XQGHU�QRQ�EDQNUXSWF\�ODZ���$�FRS\�RI�WKH�)HEUXDU\����������

RUGHU�LV�DWWDFKHG�KHUHWR�DV�([KLELW����

�� 2Q�2FWREHU����DQG�����������,�FRPPXQLFDWHG�ZLWK�-RKQ�7HGIRUG��FRXQVHO�WR�

'DYLG�$��*LOO��WKH�&KDSWHU���7UXVWHH��UHJDUGLQJ�WKH�7UXVWHH¶V�LQWHUHVW��LI�DQ\��LQ�SURFHHGLQJ�

EHIRUH�WKH�1HZ�0RWRU�9HKLFOH�%RDUG�LQ�FRQQHFWLRQ�ZLWK�WKH�WHUPLQDWLRQ�RI�WKH�&KHYUROHW�

IUDQFKLVH�DQG�'HDOHU�$JUHHPHQW��ZKLFK�ZHUH�DW�WKH�GDWH�RI�EDQNUXSWF\�DVVHWV�RI�WKH�:&0�

EDQNUXSWF\�HVWDWH����2Q�2FWREHU�����������0U��7HGIRUG�DGYLVHG�PH�WKDW�WKH�7UXVWHH�KDV�

GHWHUPLQHG��LQ�KLV�EXVLQHVV�MXGJPHQW��QRW�WR�SURFHHG�EHIRUH�WKH�109%�DQG�FRQVHQWV�WR�WKH�

DEDQGRQPHQW�RI�WKH�HVWDWH¶V�LQWHUHVW�LQ�WKH�'HDOHU�$JUHHPHQW�DQG�IUDQFKLVH���0U��7HGIRUG�

DOVR�DGYLVHG�PH�WKDW�WKH�7UXVWHH�KDV�QR�RSSRVLWLRQ�WR�WKH�ILOLQJ�RI�DQ�HPHUJHQF\�PRWLRQ�E\�

:&0�WR�FRPSHO�DEDQGRQPHQW����2Q�2FWREHU�����������,�DOVR�VSRNH�WR�.LP�*DJH��DWWRUQH\�
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IRU�&RUH3RLQWH�&DSLWDO�)LQDQFH��//&���0U��*DJH�FRQILUPHG�WKDW�&RUH3RLQWH�KDV�D�VHFXULW\�

LQWHUHVW�LQ�DOO�DVVHWV�RI�:&0��LQFOXGLQJ�WKH�'HDOHU�$JUHHPHQW�DQG�IUDQFKLVH��DQG�WKDW�LW�

VXSSRUWV�WKH�DEDQGRQPHQW�DQG�MRLQV�LQ�:&0¶V�PRWLRQ�EHLQJ�KHDUG�RQ�D�HPHUJHQF\�EDVLV��

�,�GHFODUH�XQGHU�SHQDOW\�RI�SHUMXU\�WKDW�WKH�IRUHJRLQJ�LV�WUXH�DQG�FRUUHFW�DQG�WKDW�WKLV�

GHFODUDWLRQ�ZDV�H[HFXWHG�WKLV���UG�GD\�RI�2FWREHU��������DW�/RV�$QJHOHV��&DOLIRUQLD��

�
�V��6XVDQ�,��0RQWJRPHU\� �
686$1�,��0217*20(5<�
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DECLARATION OF MICHAEL J. FLANAGAN�
�
,��0,&+$(/�-��)/$1$*$1��GHFODUH��

��� ,�DP�DQ�DWWRUQH\�OLFHQVHG�WR�SUDFWLFH�EHIRUH�WKLV�&RXUW�DQG�,�KDYH�UHSUHVHQWHG�

:HVW�&RYLQD�0RWRUV��,QF���³:&0´��LQ�QHJRWLDWLRQV�ZLWK�*HQHUDO�0RWRUV��³*0´��UHJDUGLQJ�

:&0¶V�&KHYUROHW�)UDQFKLVH�DQG�'HDOHU�$JUHHPHQW���,�KDYH�SHUVRQDO�NQRZOHGJH�RI�WKH�IDFWV�

VHW�IRUWK�LQ�WKLV�GHFODUDWLRQ�DQG�ZRXOG�FRPSHWHQWO\�WHVWLI\�WKHUHWR�XQGHU�RDWK�LI�UHTXHVWHG�WR�

GR�VR��

��� ,Q�RU�DERXW�1RYHPEHU�������P\�RIILFH��LQFOXGLQJ�P\VHOI�DQG�P\�DVVRFLDWH�

*DYLQ�+XJKHV��QHJRWLDWHG�D�VHWWOHPHQW�RQ�EHKDOI�RI�:&0�ZLWK�*0�UHJDUGLQJ�:&0¶V�

&KHYUROHW�GHDOHUVKLS���7KH�VHWWOHPHQW�UHVROYHG�D�SHQGLQJ�SURWHVW�EHIRUH�WKH�1HZ�0RWRU�

9HKLFOH�%RDUG��³109%´��UHJDUGLQJ�WKH�UHLQVWDWHPHQW�RI�WKH�&KHYUROHW�IUDQFKLVH�EDVHG�RQ�

:&0�REWDLQLQJ�IORRULQJ��L�H��ORDQ�FRPPLWPHQWV�IRU�SXUFKDVH�RI�LQYHQWRU\���DQG�RU�WKH�VDOH�

RI�WKH�IUDQFKLVH�WR�D�*0�DSSURYHG�GHDOHU�LQ�WKH�HYHQW�WKDW�:&0�ORVW�LWV�&KHYUROHW�IORRULQJ�

RU�LW�GHFUHDVHG�EHORZ����PLOOLRQ����

��� $V�SDUW�RI�WKH�GHDO��LI�WKH�IUDQFKLVH�ZDV�WR�EH�VROG��WKH�VDOH�KDG�WR�FORVH�E\�

'HFHPEHU�����������DQG�LI�WKH�IUDQFKLVH�ZDV�RWKHUZLVH�WHUPLQDWHG�*0�DJUHHG�WR�SD\�

WHUPLQDWLRQ�DVVLVWDQFH�SD\PHQWV�DV�GHILQHG�LQ�WKH�'HDOHU�$JUHHPHQW��

��� 3ULRU�WR�'HFHPEHU�����������,�ILOHG�SURWHVWV�RQ�EHKDOI�RI�:&0�ZLWK�WKH�

109%��ZKLFK�KDV�VWDWXWRU\�DXWKRULW\�RYHU�DOO�DXWRPRELOH�GHDOHUV�SXUVXDQW�WR�WKH�&DOLIRUQLD�

9HKLFOH�&RGH����

��� )ROORZLQJ�:&0¶V�EDQNUXSWF\�ILOLQJ�RQ�'HFHPEHU�����������:&0�DQG�*0�

VLJQHG�D�VWLSXODWLRQ�IRU�D�VWD\�RI�WKH�SHQGLQJ�SURWHVWV���$�WUXH�DQG�FRUUHFW�FRS\�RI�WKH�

6WLSXODWLRQ�VLJQHG�RQ�-DQXDU\�����������E\�P\�DVVRFLDWH�*DYLQ�+XJKHV�RQ�EHKDOI�RI�:&0�

DQG�E\�*0¶V�FRXQVHO�LV�DWWDFKHG�KHUHWR�DV�([KLELW�����7KH�SURWHVWV�ZHUH�WKHUHDIWHU�VWD\HG�E\�

RUGHU�RI�WKH�109%�VLJQHG�RQ�-DQXDU\������������$�FRS\�RI�WKH�2UGHU�LV�DWWDFKHG�DV�([KLELW�

��KHUHWR��

��� $V�FRXQVHO�IRU�:&0�LQ�FRQQHFWLRQ�ZLWK�WKH�SURWHVWV�DQG�VWD\�RI�SURFHHGLQJV��,�

VKRXOG�KDYH�EHHQ�VHUYHG�ZLWK�QRWLFH�E\�*0�LI�LW�LQWHQGHG�WR�YDFDWH�WKH�VWD\�DQG�UHFRQYHQH�
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UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION 
 

In re: 
 
WEST COVINA MOTORS, INC., 
 
  Debtor. 

Case No.:  Case 2:12-bk-52197-ER  
 
Chapter 11 
 
ORDER GRANTING MOTION FOR 
ORDER CONFIRMING THAT 
AUTOMATIC STAY DOES NOT 
BAR TERMINATION OF 
DEBTOR’S GENERAL MOTORS 
DEALER AGREEMENT  
 

For the reasons set forth in the attached tentative ruling, the Court hereby 

GRANTS the Motion of General Motors LLC for an Order Confirming That Automatic 

Stay of 11 U.S.C. § 362(a) Does Not Bar Termination of Debtor’s General Motors Dealer 

Agreement.  

IT IS SO ORDERED. 

 

 

 

 

 

FILED & ENTERED

FEB 14 2013

CLERK U.S. BANKRUPTCY COURT
Central District of California
BY                  DEPUTY CLERKgonzalez
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Date: February 14, 2013
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NOTICE OF ENTERED ORDER AND SERVICE LIST 
 

�
1RWLFH�LV�JLYHQ�E\�WKH�FRXUW�WKDW�D�MXGJPHQW�RU�RUGHU�HQWLWOHG��specify���Order Granting Motion for Order 
Confirming That Automatic Stay Does Not Bar Termination of Debtor's General Motors Dealer Agreement  
ZDV�HQWHUHG�RQ�WKH�GDWH�LQGLFDWHG�DV�A(QWHUHG@�RQ�WKH�ILUVW�SDJH�RI�WKLV�MXGJPHQW�RU�RUGHU�DQG�ZLOO�EH�
VHUYHG�LQ�WKH�PDQQHU�VWDWHG�EHORZ��
�
1. SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF)�B�3XUVXDQW�WR�FRQWUROOLQJ�
*HQHUDO�2UGHUV�DQG�/%5V��WKH�IRUHJRLQJ�GRFXPHQW�ZDV�VHUYHG�RQ�WKH�IROORZLQJ�SHUVRQV�E\�WKH�FRXUW�YLD�
1()�DQG�K\SHUOLQN�WR�WKH�MXGJPHQW�RU�RUGHU��$V�RI�February 12, 2012��WKH�IROORZLQJ�SHUVRQV�DUH�FXUUHQWO\�
RQ�WKH�(OHFWURQLF�0DLO�1RWLFH�/LVW�IRU�WKLV�EDQNUXSWF\�FDVH�RU�DGYHUVDU\�SURFHHGLQJ�WR�UHFHLYH�1()�
WUDQVPLVVLRQ�DW�WKH�HPDLO�DGGUHVVHV�VWDWHG�EHORZ������
�

•� Todd M Arnold�����WPD#OQE\E�FRP�

•� Martin J Brill�����PME#OQEUE�FRP�

•� James H Broderick�����-EURGHULFN#VVG�FRP��
VWHSKHQ�RZHQV#VVG�FRP�FKULVWRSKHU�SHWHUVHQ#VVG�FRP�MXDQLWD�YDVTXH]#VVG�FRP�MRUGDQ�NURRS
#VVG�FRP�

•� David I Brownstein�����EURZQVWHLQODZ#JPDLO�FRP�

•� Marina Fineman�����PILQHPDQ#VWXWPDQ�FRP�

•� Ben G Gage�����EJDJH#FRRNVH\ODZ�FRP�

•� Kim P. Gage�����NJDJH#FRRNVH\ODZ�FRP�

•� Barry S Glaser�����EJODVHU#VZMODZ�FRP�

•� Robert P Goe�����NPXUSK\#JRHIRUODZ�FRP��UJRH#JRHIRUODZ�FRP�PIRUV\WKH#JRHIRUODZ�FRP�

•� Mark S Hoffman�����PVKOOK#DRO�FRP�

•� Daniel A Lev�����GOHY#VXOPH\HUODZ�FRP��DVRNRORZVNL#VXOPH\HUODZ�FRP�

•� Halvor R Melom�����KDOYRU�U�PHORP#LUVFRXQVHO�WUHDV�JRY�

•� Krikor J Meshefejian�����NMP#OQEUE�FRP�

•� Yen Nguyen�����QJX\HQMHD#\DKRR�FRP�

•� Aram Ordubegian�����RUGXEHJLDQ�DUDP#DUHQWIR[�FRP�

•� Christine M Pajak�����FSDMDN#VWXWPDQ�FRP�

•� Lisa M Peters�����OLVD�SHWHUV#NXWDNURFN�FRP�

•� United States Trustee (LA)�����XVWSUHJLRQ���OD�HFI#XVGRM�JRY�

•� Hatty K Yip�����KDWW\�\LS#XVGRM�JRY�

� 6HUYLFH�LQIRUPDWLRQ�FRQWLQXHG�RQ�
DWWDFKHG�SDJH�
 
2. SERVED BY THE COURT VIA UNITED STATES MAIL:�$�FRS\�RI�WKLV�QRWLFH�DQG�D�WUXH�FRS\�RI�WKLV�
MXGJPHQW�RU�RUGHU�ZDV�VHQW�E\�8QLWHG�6WDWHV�PDLO��ILUVW�FODVV��SRVWDJH�SUHSDLG��WR�WKH�IROORZLQJ�SHUVRQV�
DQG�RU�HQWLWLHV�DW�WKH�DGGUHVVHV�LQGLFDWHG�EHORZ����
�
�

� 6HUYLFH�LQIRUPDWLRQ�FRQWLQXHG�RQ�
DWWDFKHG�SDJH�
�

Case 2:12-bk-52197-ER    Doc 150    Filed 02/14/13    Entered 02/14/13 15:44:52    Desc
 Main Document    Page 13 of 14

([KLELW����3DJH���

Case 2:12-bk-52197-ER    Doc 472    Filed 10/23/14    Entered 10/23/14 16:29:52    Desc
 Main Document      Page 31 of 45



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 
 

2 
 

3. TO BE SERVED BY THE LODGING PARTY��:LWKLQ����KRXUV�DIWHU�UHFHLSW�RI�D�FRS\�RI�WKLV�MXGJPHQW�
RU�RUGHU�ZKLFK�EHDUV�DQ�A(QWHUHG@�VWDPS��WKH�SDUW\�ORGJLQJ�WKH�MXGJPHQW�RU�RUGHU�ZLOO�VHUYH�D�FRPSOHWH�
FRS\�EHDULQJ�DQ�A(QWHUHG@�VWDPS�E\�8QLWHG�6WDWHV�PDLO��RYHUQLJKW�PDLO��IDFVLPLOH�WUDQVPLVVLRQ�RU�HPDLO�
DQG�ILOH�D�SURRI�RI�VHUYLFH�RI�WKH�HQWHUHG�RUGHU�RQ�WKH�IROORZLQJ�SHUVRQV�DQG�RU�HQWLWLHV�DW�WKH�DGGUHVVHV��
IDFVLPLOH�WUDQVPLVVLRQ�QXPEHUV��DQG�RU�HPDLO�DGGUHVVHV�VWDWHG�EHORZ��
�
Board of Equalization: 3�2��%R[���������6DFUDPHQWR��&$������������
�
Employment Development Department: 3�2��%R[���������6DFUDPHQWR��&$������������
�
Franchise Tax Board Special Procedures: 32%�������6DFUDPHQWR��&$������������
�
Hassen Imports Partnership c/o H Ehrenberg Chapter & TTEE: ����6RXWK�+RSH�6WUHHW����WK�)ORRU��/RV�
$QJHOHV��&$������������
�
�
�
�
�
�

� 6HUYLFH�LQIRUPDWLRQ�FRQWLQXHG�RQ�DWWDFKHG�SDJH 
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§ 3062. Establishing or relocating dealerships, CA VEHICLE § 3062 
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West’s Annotated California Codes  
Vehicle Code (Refs & Annos) 

Division 2. Administration 
Chapter 6. New Motor Vehicle Board (Refs & Annos) 

Article 4. Hearings on Franchise Modification, Replacement, Termination, Refusal to Continue, 
Delivery and Preparation Obligations, and Warranty Reimbursement (Refs & Annos) 

West’s Ann.Cal.Vehicle Code § 3062 

§ 3062. Establishing or relocating dealerships 

Effective: January 1, 2014 

Currentness 
 
 

(a)(1) Except as otherwise provided in subdivision (b), if a franchisor seeks to enter into a franchise establishing an additional 
motor vehicle dealership, or seeks to relocate an existing motor vehicle dealership, that has a relevant market area within 
which the same line-make is represented, the franchisor shall, in writing, first notify the board and each franchisee in that 
line-make in the relevant market area of the franchisor’s intention to establish an additional dealership or to relocate an 
existing dealership. Within 20 days of receiving the notice, satisfying the requirements of this section, or within 20 days after 
the end of an appeal procedure provided by the franchisor, a franchisee required to be given the notice may file with the 
board a protest to the proposed dealership establishment or relocation described in the franchisor’s notice. If, within this time, 
a franchisee files with the board a request for additional time to file a protest, the board or its executive director, upon a 
showing of good cause, may grant an additional 10 days to file the protest. When a protest is filed, the board shall inform the 
franchisor that a timely protest has been filed, that a hearing is required pursuant to Section 3066, and that the franchisor may 
not establish the proposed dealership or relocate the existing dealership until the board has held a hearing as provided in 
Section 3066, nor thereafter, if the board has determined that there is good cause for not permitting the establishment of the 
proposed dealership or relocation of the existing dealership. In the event of multiple protests, hearings may be consolidated to 
expedite the disposition of the issue. 
  
 

(2) If a franchisor seeks to enter into a franchise that authorizes a satellite warranty facility to be established at, or relocated 
to, a proposed location that is within two miles of a dealership of the same line-make, the franchisor shall first give notice in 
writing of the franchisor’s intention to establish or relocate a satellite warranty facility at the proposed location to the board 
and each franchisee operating a dealership of the same line-make within two miles of the proposed location. Within 20 days 
of receiving the notice satisfying the requirements of this section, or within 20 days after the end of an appeal procedure 
provided by the franchisor, a franchisee required to be given the notice may file with the board a protest to the establishing or 
relocating of the satellite warranty facility. If, within this time, a franchisee files with the board a request for additional time 
to file a protest, the board or its executive director, upon a showing of good cause, may grant an additional 10 days to file the 
protest. When a protest is filed, the board shall inform the franchisor that a timely protest has been filed, that a hearing is 
required pursuant to Section 3066, and that the franchisor may not establish or relocate the proposed satellite warranty 
facility until the board has held a hearing as provided in Section 3066, nor thereafter, if the board has determined that there is 
good cause for not permitting the satellite warranty facility. In the event of multiple protests, hearings may be consolidated to 
expedite the disposition of the issue. 
  
 

(3) The written notice shall contain, on the first page thereof in at least 12-point bold type and circumscribed by a line to 
segregate it from the rest of the text, the following statement: 
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 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 2
 

  
 
“NOTICE TO DEALER: You have the right to file a protest with the NEW MOTOR VEHICLE BOARD in Sacramento and 
have a hearing on your protest under the terms of the California Vehicle Code if you oppose this action. You must file your 
protest with the board within 20 days of your receipt of this notice, or within 20 days after the end of any appeal procedure 
that is provided by us to you. If within this time you file with the board a request for additional time to file a protest, the 
board or its executive director, upon a showing of good cause, may grant you an additional 10 days to file the protest.” 
  
 

(b) Subdivision (a) does not apply to either of the following: 
  
 

(1) The relocation of an existing dealership to a location that is both within the same city as, and within one mile from, the 
existing dealership location. 
  
 

(2) The establishment at a location that is both within the same city as, and within one-quarter mile from, the location of a 
dealership of the same line-make that has been out of operation for less than 90 days. 
  
 

(c) Subdivision (a) does not apply to a display of vehicles at a fair, exposition, or similar exhibit if actual sales are not made 
at the event and the display does not exceed 30 days. This subdivision may not be construed to prohibit a new vehicle dealer 
from establishing a branch office for the purpose of selling vehicles at the fair, exposition, or similar exhibit, even though the 
event is sponsored by a financial institution, as defined in Section 31041 of the Financial Code or by a financial institution 
and a licensed dealer. The establishment of these branch offices, however, shall be in accordance with subdivision (a) where 
applicable. 
  
 

(d) For the purposes of this section, the reopening of a dealership that has not been in operation for one year or more shall be 
deemed the establishment of an additional motor vehicle dealership. 
  
 

(e) As used in this section, the following definitions apply: 
  
 

(1) “Motor vehicle dealership” or “dealership” means an authorized facility at which a franchisee offers for sale or lease, 
displays for sale or lease, or sells or leases new motor vehicles. 
  
 

(2) “Satellite warranty facility” means a facility operated by a franchisee where authorized warranty repairs and service are 
performed and the offer for sale or lease, the display for sale or lease, or the sale or lease of new motor vehicles is not 
authorized to take place. 
  
 

Credits 
 
(Added by Stats.1973, c. 996, p. 1969, § 16, operative July 1, 1974. Amended by Stats.1974, c. 384, p. 954, § 5, eff. July 5, 
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1974, operative July 1, 1974; Stats.1975, c. 653, p. 1413, § 1; Stats.1977, c. 880, p. 2649, § 1; Stats.1978, c. 638, p. 2097, § 
1; Stats.1983, c. 709, § 1; Stats.1985, c. 1201, § 5, eff. Sept. 29, 1985; Stats.1985, c. 1566, § 1, eff. Oct. 2, 1985; Stats.1998, 
c. 662 (A.B.2707), § 4; Stats.2003, c. 451 (A.B.1718), § 14; Stats.2013, c. 512 (S.B.155), § 10.) 
  
 

Notes of Decisions containing your search terms (0) 
View all 8 
 
West’s Ann. Cal. Vehicle Code § 3062, CA VEHICLE § 3062 
Current with urgency legislation through Ch. 931 of 2014 Reg.Sess., Res. Ch. 1 of 2013-2014 2nd Ex.Sess., and all 
propositions on 2014 ballots 
End of Document 
 

© 2014 Thomson Reuters. No claim to original U.S. Government Works.
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PROOF OF SERVICE OF DOCUMENT 
 
I am over the age of 18 and not a party to this bankruptcy case or adversary proceeding.  My business address is: 
 

1925 Century Park East, Suite 2000, Los Angeles, CA 90067 
 

A true and correct copy of the foregoing document entitled EMERGENCY MOTION TO COMPEL THE 
TRUSTEE TO ABANDON THE CHEVROLET DEALER AGREEMENT AND FRANCHISE; 
MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATIONS OF SUSAN I. 
MONTGOMERY AND MICHAEL J. FLANAGAN IN SUPPORT THEREOF; EXHIBITS will be served 
or was served (a) on the judge in chambers in the form and manner required by LBR 5005-2(d); and (b) in the manner 
stated below: 
 
1.  TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF):  Pursuant to controlling General 
Orders and LBR, the foregoing document will be served by the court via NEF and hyperlink to the document. On October 
23, 2014, I checked the CM/ECF docket for this bankruptcy case or adversary proceeding and determined that the 
following persons are on the Electronic Mail Notice List to receive NEF transmission at the email addresses stated below: 
 

 7RGG�0�$UQROG�����WPD#OQE\E�FRP�
 0DUWLQ�-�%ULOO�����PME#OQEUE�FRP�
 'DYLG�,�%URZQVWHLQ�����GDYLG#EURZQVWHLQILUP�FRP�
 .HYLQ�7�&DXOH\�����NHYLQ#VVKEFODZ�FRP 

 
  Service information continued on attached page 
2.  SERVED BY UNITED STATES MAIL:   
On October 23, 2014, I served the following persons and/or entities at the last known addresses in this bankruptcy case 
or adversary proceeding by placing a true and correct copy thereof in a sealed envelope in the United States mail, first 
class, postage prepaid, and addressed as follows. Listing the judge here constitutes a declaration that mailing to the judge 
will be completed no later than 24 hours after the document is filed. 
 

 
 
  Service information continued on attached page 
 
3.  SERVED BY PERSONAL DELIVERY, OVERNIGHT MAIL, FACSIMILE TRANSMISSION OR EMAIL (state method 
for each person or entity served):  Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on (date) October 23, 2014, I served 
the following persons and/or entities by personal delivery, overnight mail service, or (for those who consented in writing to 
such service method), by facsimile transmission and/or email as follows.  Listing the judge here constitutes a declaration 
that personal delivery on, or overnight mail to, the judge will be completed no later than 24 hours after the document is 
filed. 
 
7KH�+RQRUDEOH�(UQHVW�0��5REOHV�� >3HUVRQDO�'HOLYHU\@�
8QLWHG�6WDWHV�%DQNUXSWF\�&RXUW�
����(��7HPSOH�6WUHHW��6XLWH������
/RV�$QJHOHV��&$������� �  
�
  Service information continued on attached page 
 
I declare under penalty of perjury under the laws of the United States that the foregoing is true and correct. 
 
October 23, 2014 Jennifer A. Montgomery  /s/ Jennifer A. Montgomery 
Date Printed Name  Signature 
�
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CONTINUED SERVICE LIST 
 
 NEF 
 

 -DPHV�+�%URGHULFN�����-EURGHULFN#VVG�FRP��VWHSKHQ�RZHQV#VVG�FRP��FKULVWRSKHU�SHWHUVHQ#VVG�FRP��

MXDQLWD�YDVTXH]#VVG�FRP��MRUGDQ�NURRS#VVG�FRP�

 $XVWLQ�%�&RQOH\�����DEFMU#JLEERQV�FRQOH\�FRP��DGPLQ#JLEERQV�FRQOH\�FRP�

 0DULQD�)LQHPDQ�����PILQHPDQ#VWXWPDQ�FRP�

 %HQ�*�*DJH�����EJDJH#FRRNVH\ODZ�FRP�

 .LP�3��*DJH�����NJDJH#FRRNVH\ODZ�FRP�

 /DXUHQ�1�*DQV�����OJDQV#VKHQVRQODZJURXS�FRP�

 'DYLG�$�*LOO��75������MRVHSKYLGDXUUL#GJGN�FRP��GJLOO#HFI�HSLTV\VWHPV�FRP��'DQQLQJ*LOO#*PDLO�FRP�

 'DYLG�$�*LOO��75������POU#GJGN�FRP��GJLOO#HFI�HSLTV\VWHPV�FRP��'DQQLQJ*LOO#*PDLO�FRP�

 %DUU\�6�*ODVHU�����EJODVHU#VZHVT�FRP�

 5REHUW�3�*RH�����NPXUSK\#JRHIRUODZ�FRP��UJRH#JRHIRUODZ�FRP��PIRUV\WKH#JRHIRUODZ�FRP�

 0DUN�6�+RIIPDQ�����PVKOOK#DRO�FRP�

 'DQLHO�$�/HY�����GOHY#VXOPH\HUODZ�FRP��DVRNRORZVNL#VXOPH\HUODZ�FRP��GOHY#HFI�LQIRUXSWF\�FRP��

GZDONHU#HFI�LQIRUXSWF\�FRP�

 +DOYRU�5�0HORP�����KDOYRU�U�PHORP#LUVFRXQVHO�WUHDV�JRY�

 .ULNRU�-�0HVKHIHMLDQ�����NMP#OQEUE�FRP�

 6XVDQ�,�0RQWJRPHU\�����VXVDQ#VLPRQWJRPHU\ODZ�FRP�

 5DQGDOO�3�0URF]\QVNL�����UDQG\P#FRRNVH\ODZ�FRP�

 <HQ�1JX\HQ�����QJX\HQMHD#\DKRR�FRP�

 $UDP�2UGXEHJLDQ�����RUGXEHJLDQ�DUDP#DUHQWIR[�FRP�

 *UHJRU\�5�2[IRUG�����JR[IRUG#LFFODZILUP�FRP��JZHQR[IRUG#LFFODZILUP�FRP�

 &KULVWLQH�0�3DMDN�����FSDMDN#VWXWPDQ�FRP�

 /LVD�0�3HWHUV�����OLVD�SHWHUV#NXWDNURFN�FRP��PDU\EHWK�EUXNQHU#NXWDNURFN�FRP�

 &KULVWRSKHU�-�3HWHUVHQ�����FMSHWHUVHQ#EODQNURPH�FRP��DUF#EODQNURPH�FRP�

 -D\�6HODQGHUV�����MD\�VHODQGHUV#NXWDNURFN�FRP��PDUVKD�UDPVH\#NXWDNURFN�FRP�

 -RQDWKDQ�6KHQVRQ�����MVKHQVRQ#VKHQVRQODZJURXS�FRP�

 'HEELH�7DQQHU�����%.&ODLP&RQILUPDWLRQ#IWE�FD�JRY�

 -RKQ�1�7HGIRUG�����MWHGIRUG#GJGN�FRP��'DQQLQJ*LOO#JPDLO�FRP�MWHGIRUG#HFI�LQIRUXSWF\�FRP�

 8QLWHG�6WDWHV�7UXVWHH��/$������XVWSUHJLRQ���OD�HFI#XVGRM�JRY�

 +DWW\�.�<LS�����KDWW\�\LS#XVGRM�JRY�

�
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Memorandum: Trustee Cannot Be 
Compelled to “Abandon” Property No 

Longer Part of the Estate  
 

GREGORY R. OXFORD (State Bar No. 62333) 
goxford@icclawfirm.com 
ISAACS CLOUSE CROSE & OXFORD LLP 
21515 Hawthorne Boulevard, Suite 950 
Torrance, California 90503 
Telephone:  (310) 316-1990 
Facsimile: (310) 316-1330 
Attorneys for General Motors LLC 

UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 

 
In re: 
 
WEST COVINA MOTORS, INC., 
 
  Debtor. 

Case No.:  Case 2:12-bk-52197-ER  
 
Chapter 7 
 
MEMORANDUM OF POINTS AND 

AUTHORITIES IN OPPOSITION 

TO EMERGENCY MOTION FOR 

ORDER COMPELLING TRUSTEE 

TO ABANDON ESTATE’S 

ALLEGED INTEREST IN 

TERMINATED GENERAL 

MOTORS DEALER AGREEMENT  

 
Date: October 28, 2014 
Time: 10:00 a.m. 
Courtroom 1568 
Honorable Ernest M. Robles 

General Motors LLC (“GM”) respectfully submits this memorandum in opposition 

to the Emergency Motion for Order Compelling the Trustee to Abandon the Chevrolet 

Dealer Agreement and Franchise filed by Debtor Out-of-Possession West Covina Motors, 

Inc. (“WCM”).   

The issue of the debtor’s interest in WCM’s former General Motors Dealer Sales 

and Service Agreement for Chevrolet (“Dealer Agreement”) previously was before the 

Court in February 2013 when the Court granted GM’s motion for an order under Section 

362(j) of the Bankruptcy Code confirming that the automatic stay of Section 362(a) did 
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not bar it from treating the Chevrolet Dealer Sales and Service Agreement between GM 

and the Debtor (“Dealer Agreement”) as having been terminated under non-bankruptcy 

law pursuant to the provisions of a Settlement and Deferred Termination Agreement and 

Release between WCM and GM (“Settlement Agreement”).  A copy of the Court’s ruling 

on that motion (“2013 Order”) is attached as Exhibit 3 to the moving papers.  The Order 

was not appealed, and therefore stands as the law of the case, indisputably confirming 

termination of the Dealer Agreement on or about December 29, 2013. 

As explained in detail in GM’s papers supporting issuance of the 2013 Order (Dkt. 

Nos. 51, 52, 53, 104), the Settlement Agreement arose out of (a) GM’s attempt to 

terminate the Dealer Agreement based on WCM’s repeated loss of its line of floor plan 

credit beginning in 2010 and (2) WCM’s ensuing filing of a protest under Cal. Veh. Code 

§ 3060 with the California New Motor Vehicle Board, No. PR-2213-10 (“Protest 1”).  

WCM and GM ultimately settled Protest 1 pursuant to the Settlement Agreement, which 

was incorporated into a stipulated decision of the Board (“Board Decision 1”).  These 

documents provided in substance that if WCM again lost its flooring and either failed to 

regain it on a timely basis or to close a GM-approved buy-sell transaction to an unrelated 

purchaser within a specified time period, WCM would voluntarily terminate the Dealer 

Agreement without filing any protest or instituting any other litigation to challenge that 

termination.  True and correct copies of the Settlement Agreement, Proposed Stipulated 

Decision and Board Order adopting it are Exhibits A, B and C, respectively, to the 

accompanying Oxford Declaration. 

When WCM failed to satisfy the applicable conditions, GM sought to enforce the 

Settlement Agreement and Board Decision 1, but WCM claimed that GM had failed to 

provide proper notice to WCM’s counsel and succeeded in obtaining an August 22, 2013 

Order of the Board (“Board Decision 2”) that required GM to provide additional notice 

and gave WCM 80 days to either restore its floor plan credit line or submit a complete 

buy-sell proposal to GM, failing which, the Board said, “Protestant’s franchise shall 

terminate on the 81
st
 day after the date of mailing to the parties and their counsel by U.S. 
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Postal Service Certified Mail a copy of the Board’s Order….”  Board Decision 2, p. 18.  

By so ordering, the Board clearly indicated its understanding that termination based on 

failure to meet the agreed conditions under the Settlement Agreement, including but not 

limited to those set forth in section 2.3, would be self-executing.  A true and correct copy 

of Board Decision 2 is Exhibit D to the accompanying Oxford Declaration. 

WCM thereafter timely submitted a buy-sell proposal, and GM approved it on 

November 29, 2013.  A true and correct copy of GM’s approval letter is Exhibit E to the 

Oxford Declaration.  Under section 2.6 of the Settlement Agreement, however, WCM 

upon receiving GM’s approval was required to close the buy-sell transaction within thirty 

days, absent which the self-executing language of section 2,6 – the same language set 

forth in section 2.3 – would result in automatic voluntary termination: 

“2.6  If a GM-approved “buy-sell” transaction does not close within 

thirty days of GM’s notifying WCM of the approval, then WCM agrees that its 

Dealer Agreement will terminate voluntarily pursuant to Article 14.2 of the 

Dealer Agreement…; upon such termination, WCM shall be entitled to 

termination assistance pursuant to Article 15 of the Dealer Agreement with the 

exception of Article 15.3.  WCM agrees not to protest said voluntary 

termination pursuant to section 3060 of the Vehicle Code or file any other 

litigation of any nature whatsoever concerning termination of the Dealer 

Agreement.” 

(Emphasis added.).   

As this Court found in the 2013 Order (p.7), “it is undisputed that [WCM] did not 

satisfy the condition set forth in Section 2.6 of the Settlement Agreement which provides 

that Debtor will voluntarily and without protest terminate the Dealer Agreement.”  But 

shortly before expiration of the 30-day period provided by Section 2.6 of the Settlement 

Agreement, WCM filed this bankruptcy case.  

GM then moved promptly for an order pursuant to section 362(j) that the automatic 

stay did not bar termination of the Dealer Agreement under non-bankruptcy law as the 
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result of WCM’s failure to close the approved buy-sell transaction.  After full briefing, 

including opposition filed on behalf of WCM, the Court granted GM’s motion, stating as 

follows:   

“In this case, the Debtor and GM mutually and voluntarily entered in the 

Settlement Agreement, by which Debtor’s failure to satisfy the condition of 

Section 2.6 triggered a termination of the Dealer Agreement.  Debtor’s ailure to 

seek to assume the Dealer Agreement prior to its termination precludes it from no 

arguing it should have an extension of time within which to meet the condition.  

“For these reasons the Court finds that the Dealer Agreement terminated 

upon Dealer’s failure to close the YTransport buy-sell transaction and hereby 

GRANTS GM’s motion.” 

2013 Order, p. 10 (emphasis added).  The basis for GM’s motion, as the Court noted at 

page 4 of the Order, was that “termination of the Dealer Agreement [was] not barred by 

the automatic stay because the Dealer Agreement terminated by operation of non-

bankruptcy law and therefore ceased to be property of the estate,” citing In re Gull Ari, 

Inc., 890 F.2d 1255, 1261-62 (1st Cir.1989) (“[W]hen a debtor’s proprietary interest 

expires by operation of an express condition, the Bankruptcy Code does not preserve that 

interest and prevent termination”). 

For the same reason, the Trustee has no property of the estate to “abandon” to 

WCM, as the debtor out-of-possession, inasmuch as the Dealer Agreement terminated 

under non-bankruptcy law on or about December 29, 2013.  That the Dealer Agreement 

did, in fact, terminate under the Settlement Agreement and non-bankruptcy law was an 

issue that the present parties explicitly litigated and that the Court resolved in the 2013 

Order.  That Order was not appealed.  Thus, the 2013 Order has become the law of the 

case and collaterally estops WCM from contesting that the Dealer Agreement did, in fact, 

terminate in February 2013.  

To be sure, termination under the Settlement Agreement entitled WCM to 

“termination assistance” pursuant and subject to the terms and conditions of Article 15 of 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 
 

Memorandum: Trustee Cannot Be 
Compelled to “Abandon” Property No 

Longer Part of the Estate  

Memora

 

5 

the Dealer Agreement (a point that GM does not dispute).  Specifically, WCM was 

entitled to submit to GM within specified periods of time lists of Eligible Motor Vehicles 

and other Eligible Items (such as returnable parts and special tools), and upon timely 

submission thereof GM would have been obligated to repurchase all Eligible Items.   

In this regard, however, Article 15.2.2 provided in pertinent part as follows: 

 “15.2.2 Dealer’s Responsibilities 

 “General Motors obligation to purchase Eligible Items is subject to 

Dealer fulfilling its responsibility under this subsection. 

“Within fifteen days following the effective date of termination or 

expiration of this Agreement, Dealer will furnish General Motors with a list of 

vehicle identification numbers and such other information as General Motors 

may request pertaining to eligible Motor Vehicles.  Dealer will deliver the 

eligible Motor Vehicles to a destination determined by General Motors that 

will be in a reasonable proximity to Dealer’s Premises. 

“Within two months following the effective date of termination or 

expiration of this Agreement, Dealer will mail or deliver to General Motors a 

complete an separate list of each of the Eligible Items other than Motor 

Vehicles….” 

(Emphasis added.)  A true and correct copy of the Standard Provisions of the Dealer 

Agreement containing these and other pertinent provisions is Exhibit F to the Oxford 

Declaration.   

Consistent with Article 15.2, GM on March 21, 2013 (after the Court’s 2013 Order 

was no longer subject to appeal), sent a letter to WCM and its bankruptcy trustee, Mr. 

Gill, inviting the submission of the lists and other information required by Article 15.2.  A 

true and correct copy of this letter is Exhibit G.  Recent inquiry addressed to GM’s Dealer 

Contractual Group in Detroit confirms that neither WCM nor Mr. Gill ever responded to 

this letter.  Oxford Decl., ¶ 6.  As a result, WCM’s right to termination assistance under 

Article 15 of the terminated Dealer Agreement expired well over a year ago.  Therefore, 
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there is no longer any contractual right under the terminated Dealer Agreement that 

constitutes property of the estate that the Trustee has any right to “abandon” to WCM.. 

The citation of a second protest filed by WCM prior to bankruptcy (“Protest 2”) is a 

red herring.  On October 3, 2013, prior to the bankruptcy filing GM sent WCM a second, 

“back up” termination notice based on grounds entirely different from the loss of flooring 

that prompted the first termination notice and that was the subject of Protest 1 and the 

Settlement Agreement.  The second termination notice, a true and correct copy of which is 

attached as Exhibit H, grounded termination on WCM’s failure to conduct customary 

business operations for seven consecutive business days, a violation of an entirely 

different provision of the Dealer Agreement, Article 14.5.3 (Exhibit F, p. 27), known in 

the vernacular as the “going dark” clause.  In response, WCM filed Protest 2, No. PR-

2348-12.  This protest and the termination notice that prompted it were entirely 

independent of the Settlement Agreement.  After the bankruptcy filing GM and WCM 

both realized that this Court’s ruling on the issue of termination under the Settlement 

Agreement might moot Protest 2, since there obviously is no right to protest termination 

of a Dealer Agreement that already has been terminated in accordance with a stipulated 

Board Decision (Exhibits A, B, C).  The parties therefore stipulated to the stay of Protest 2 

pending this Court’s ruling.  A copy of the stipulation is Exhibit 1 to the moving papers.  

When this Court subsequently ruled in favor of termination, and after WCM did not 

appeal that ruling, termination of the Dealer Agreement was confirmed and Protest 2 did, 

in fact, become entirely moot; by no stretch can this empty protest be cited as evidence 

that WCM is still an authorized Chevrolet dealership. 

For all the foregoing reasons, GM respectfully requests that the Court deny the 

motion to compel the Trustee to abandon “property” that no longer exists and therefore  is 

no longer part of the estate. 

DATED:  October 24, 2014  GREGORY R. OXFORD  

 ISAACS CLOUSE CROSE & OXFORD LLP 
 
By: [s] Gregory R. Oxford  
Attorneys for General Motors LLC  
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UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION 
 

In re: West Covina Motors, Inc., Case No.: 2:12-bk-52197-ER 
 Debtor. Chapter: 7 
   ORDER DENYING 

EMERGENCY MOTION TO 
COMPEL TRUSTEE TO 
ABANDON INTEREST IN 
PROPERTY OF THE ESTATE 
[D.E. 472]  

  
Date: October 28, 2014 

  Time: 10:00 a.m. 
  Location: Ctrm. 1568 

Roybal Federal Building 
255 East Temple Street 
Los Angeles, CA 90012 

 

 An emergency hearing regarding the debtor’s  Motion to Compel the Trustee to Abandon 
Interest in Property of the Estate (“Motion”) [D.E. 472] took place at the above-captioned time 
and place.  For the reasons stated on the record and as set forth in the Final Ruling, attached 
below and incorporated by reference, the Motion is DENIED.  

 IT IS SO ORDERED. 
### 

  

FILED & ENTERED

OCT 28 2014

CLERK U.S. BANKRUPTCY COURT
Central District of California
BY                  DEPUTY CLERKgonzalez
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FINAL RULING 

Pleadings Filed and Reviewed: 
 
1) Motion to Compel Trustee to Abandon Interest in Property of Estate ("Motion") [D.E. 472] 
2) Motion to Expedite Hearing [D.E. 473]  

a) Order Setting Hearing on Shortened Notice [D.E. 474, amended at 476] 
3) Opposition to Motion to Compel Trustee to Abandon Interest in Property of Estate Filed by 

Interested Party General Motors, LLC ("Opposition") [D.E. 478] 
a) Declaration in Support of Opposition [D.E. 479] 

4) Supplemental Memorandum of Law Re "The Law of the Case" Doctrine in Support of GM's 
Opposition to Motion for Order Compelling Trustee to Abandon Estate's Alleged Interest in 
Terminated General Motors Agreement Filed by Interested Party General Motors LLC [D.E. 
482] 

5) Reply Filed by West Covina Motors, Inc. [D.E. 483] 
6) Declaration of Michael L. Flory Filed by Interested Party General Motors LLC [D.E. 484] 
7) Notice of Errata re Exhibit to Reply Filed by Debtor West Covina Motors, Inc. [D.E. 485] 
8) The City of West Covina's Notice of Joinder and Joinder in West Covina Motors, Inc.'s 

Emergency Motion to Compel the Trustee to Abandon the Chevrolet Dealer Agreement and 
Franchise [D.E. 486] 

 
Summary of Facts and Pleadings 
 
 West Covina Motors, Inc. ("WCM"), debtor out of possession, commenced this 
bankruptcy on December 28, 2012 as a voluntary chapter 11 case.  On March 4, 2013, on motion 
of the City of West Covina, the case was converted to chapter 7.   
 
 On October 23, 2014, WCM moved this Court for an order compelling the chapter 7 
trustee  ("Trustee")  to  abandon  the  estate’s  interest  in  a  Chevrolet  franchise  and  the  Chevrolet  
Dealer Sales and Service Agreement between General Motors, LLC ("GM") and the Debtor 
("Dealer Agreement").  In her attached declaration, counsel for WCM represents that the Trustee 
and secured creditor CorePointe Captial Finance, LLC consent to the granting of the relief 
requested in this Motion.  Declaration of Susan I. Montgomery ¶ 3.  The Court granted  WCM’s  
application for an order setting this hearing on shortened notice.  Further oppositions and replies 
may be made orally at the hearing. 
 
 Prior to filing its petition, WCM and GM entered into a settlement agreement that 
provided, in part, that WCM would agree to the termination of the Dealer Agreement if WCM 
has not transferred the Dealer Agreement to a new dealer approved by GM by December 31, 
2012.  If such termination were to occur, GM, on the occurrence of certain conditions, would 
make termination assistance payments to WCM, as required under the Dealer Agreement.  In an 
order issued on February 14, 2013, this Court confirmed that the automatic stay did not bar the 
non-bankruptcy termination and that Dealer Agreement had terminated pursuant to non-
bankruptcy law.  D.E. 150 ("2013 Order").   
 
   Additionally, prior to commencement of this case, WCM had filed protestations with the 
New Motor Vehicle Board ("NMVB") regarding the termination of the Dealer Agreement.  GM 
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and WCM stipulated to stay the proceedings before the NMVB.  Pursuant to the order approving 
the stipulation staying the NMVB proceedings, either party could give 5 days-notice of its 
intention to vacate the stay and recommence the proceedings.  At this time, neither party has 
served a five day notice to vacate and the stay remains in effect. 
 
 On May 13, 2014, GM sent notice to NMVB of its intention to establish a new Chevrolet 
franchise in West Covina.  WCM asserts that although notice was served on other dealerships in 
the West Covina area, it was not served.   
 
 On October 22, 2014, counsel for WCM spoke with counsel to the Trustee regarding 
GM’s  intention  to  establish  a  new  franchise  and  WCM’s  desire  to  restart  the  proceedings  before  
the  NMVB.    The  Trustee  advised  WCM’s  counsel  that the Trustee has decided, in his business 
judgment,  not  to  proceed  before  the  NMVB  and  consents  to  the  abandonment  of  the  Estate’s  
interest in the Dealer Agreement and the Franchise.  Montgomery Decl. ¶ 3. 
 

In the Motion, WCM argues that, pursuant to 11 U.S.C. § 554(b), the Court should issue 
an order compelling the abandonment of this estate property.  WCM asserts that relief is proper 
as  the  Dealer  Agreement  and  the  Estate’s  interest  in  the  Chevrolet  franchise  "is  highly  
questionable" and represents that the Trustee, in his business judgment, "does not want to expend 
any additional assets of the bankruptcy estate pursuing actions before the NMVB."  Motion, 
3:27–4:2.   

 
On October 24, 2014, General Motors, LLC ("GM") filed a written opposition.  GM 

contends that  the  nature  of  the  Debtor’s  interest  in  the  Dealer  Agreement  was  previously  before  
this  Court  in  the  context  of  GM’s  motion  pursuant  to  11  U.S.C.  §  362(j)  for  an  order  confirming  
that the automatic stay did not bar the termination of Dealership Agreement pursuant to the 
parties stipulation.  GM asserts that the 2013 Order confirmed that the automatic stay did not bar 
the termination pursuant to nonbankruptcy law and is binding on the parties here.  GM cites the 
"heart" of the 2013 Order: 

 
 [T]ermination of the Dealer Agreement [was] not barred by the automatic 
stay because the Dealer Agreement terminated by operation of non-
bankruptcy law and therefore ceased to be property of the estate, citing In 
re Gull Ari, Inc., 890 F.2d 1255, 1261–62 (1st Cir.1989) ("[W]hen a 
debtor’s  proprietary  interest  expires  by  operation  of  an  express  condition,  
the Bankruptcy Code does not preserve that interest and prevent 
termination").  [Opposition, 4:12–18 (citing 2013 Order, 10)]. 

  
 Based on these assertions, and the Court’s  2013  Order,  GM  contends  that  the  Trustee  has  
nothing with regard to the Dealer Agreement to abandon from the estate. 
 
 GM continues that the Trustee has nothing to abandon in regard to the "termination 
assistance" GM was required to provide WCM under the Settlement Agreement. Section 15.2.2 
of the Settlement Agreement, the section on which GM relies, states: 
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General Motors obligation to purchase Eligible Items is subject to Dealer 
fulfilling its responsibility under this subsection. Within fifteen days 
following the effective date of termination or expiration of this 
Agreement, Dealer will furnish General Motors with a list of vehicle 
identification numbers and such other information as General Motors may 
request pertaining to eligible Motor Vehicles. Dealer will deliver the 
eligible Motor Vehicles to a destination determined by General Motors 
that  will  be  in  a  reasonable  proximity  to  Dealer’s  Premises.    Within  two  
months following the effective date of termination or expiration of this 
Agreement, Dealer will mail or deliver to General Motors a complete an 
separate list of each of the Eligible Items other than Motor Vehicles[.] 

 
 GM contends that, consistent with its obligations under this provision, it sent WCM and 
the Trustee a letter inviting submission of the information required by Section 15.2.2, and that 
neither WCM or the Trustee did this.  Accordingly, GM concludes that WCM is no longer 
entitled to termination assistance and there is nothing, in this regard, for the Trustee to abandon. 
[Note 1]. 
 
Findings of Fact and Conclusions of Law 
 
 11 U.S.C. § 554 provides, in relevant part, the following: 
 

(a) After notice and a hearing, the trustee may abandon any property of the 
estate that is burdensome to the estate or that is of inconsequential value 
and benefit to the estate. 
(b) On request of a party in interest and after notice and a hearing, the 
court may order the trustee to abandon any property of the estate that is 
burdensome to the estate or that is of inconsequential value and benefit to 
the estate. 

 
 The Court notes that, by its terms, 11 U.S.C. § 554 only permits the Trustee, or a party in 
interest through court order, to abandon property that is property of the estate.  Section 551(a), in 
addition to other provisions, defines property of the estate: 

 
The commencement of a case  . . . creates an estate. Such estate is 
comprised of [subject to certain inapplicable exceptions] all . . . legal or 
equitable interests of the debtor in property as of the commencement of 
the case. 

 As this Court noted in the 2013 Order, not all property of the estate remains property of 
the estate in perpetuity.  The First Circuit explains:   
 

[W]e need not decide the issue of whether a carrier's proprietary interest in 
an arrival or departure slot constitutes "property of the estate" within the 
meaning of the Bankruptcy Code. See 11 U.S.C. § 362(a)(3); 11 U.S.C. § 
541. Even if a carrier's interest in a slot rises to the level of "property of 
the estate," the interest would cease to be "property of the estate" when the 
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interest expired by force of regulation. A carrier's interest in a slot is 
analogous to a debtor's interest in a lease which ceases to be "property of 
the estate" when the interest terminates at the expiration of the stated term 
of such lease during the bankruptcy case.  [In re Gull Air, Inc.,890 F.2d 
1255, 1261 n.8 (1st Cir. 1989) (emphasis added)]. 

Where property ceases to be property of the estate, 11 U.S.C. § 554 does not provide authority 
for abandonment. 
 
 The Court agrees with GM that the issue of whether the bankruptcy estate has an interest 
in the Dealer Agreement has been decided against WCM.  This Court, in the 2013 Order, held 
that the "Debtor did not satisfy the condition set forth in Section 2.6 of the Settlement 
Agreement, which provide[d] that the Debtor will voluntarily and without protest terminate the 
Dealer Agreement."  2013 Order, 7 (citing In re Gull Ari, Inc., 890 F.2d 1255, 1261–62 (1st 
Cir.1989)).    This  Court  found  that  "the  Dealer  Agreement  terminated  upon  Debtor’s  failure  to  
close the YTransport buy-sell  transaction[.]"    2013  Order,  10.    Implicit  in  the  Court’s  decision  
was that the Dealer Agreement had, at the time that it terminated upon its own terms, ceased to 
be property of the estate.  WCM did not appeal this decision nor did it move for reconsideration 
of this Order, and it is now binding on the parties as law of the case. In re Tsurukawa, 287 B.R. 
515, 518 n.2 (B.A.P. 9th Cir. 2002) ("[T]he law of the case doctrine generally precludes 
reconsideration of an issue that has already been decided by the same court."). 

 
Based  on  the  Court’s  prior  conclusion  that  the  Dealer  Agreement  ceased  to  be  property  of  

the estate when it terminated by its own terms, the Court finds that it cannot now be abandoned.  
The Debtor cannot challenge  this  Court’s  prior  decision  now. 

 
 The availability of termination assistance is not an issue separate from termination, it is 
another  side  of  the  same  coin.    WCM’s  right  to  termination  assistance  ceased  by  operation  of  
non-bankruptcy law, pursuant  to  the  agreement’s  terms,  and  it  is  also  not  property  of  the  estate.    
Section  15.2.2,  reproduced  in  relevant  part  above,  limited  GM’s  obligation  to  provide  
termination  assistance.    As  a  condition  precedent  to  GM’s  obligation  to  provide  termination  
assistance, WCM was required to perform certain tasks by 15 days and certain other tasks by 2 
months  after  termination  of  the  Dealer  Agreement.    Based  on  the  present  record,  WCM’s  failed  
to undertake these required, conditions precedent.  Upon the failure of these conditions 
precedent,  GM’s  obligation  to  provide  termination  assistance  ceased  as  to  both  the  Debtor  and  
the bankruptcy estate by the operation of non-bankruptcy law.  For analogous reasons to the 
Dealer Agreement, the termination assistance is no longer property of the estate, and not proper 
subject matter for abandonment. 

 For  these  reasons,  WCM’s  motion  is  denied.    The  Motion  requests  relief  which  the  court  
cannot grant.  

 

Case 2:12-bk-52197-ER    Doc 487    Filed 10/28/14    Entered 10/28/14 11:51:40    Desc
 Main Document    Page 6 of 6



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit R 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 
 

 
 

 

 

 

 

 

UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION 
 

 
In re: 
 
WEST COVINA MOTORS, INC., 
 
  Debtor. 

Case No.:  Case 2:12-bk-52197-ER  
 
Chapter 7 
 
ORDER DENYING MOTION FOR 
ENFORCEMENT OF PRIOR 
ORDERS DETERMINING THAT 
DEBTOR AND ITS ESTATE HAVE 
NO REMAINING INTEREST IN 
TERMINATED GM DEALER 
SALES AND SERVICE 
AGREEMENT 
 
Date: January 13, 2015 
Time: 10:00 a.m. 
Courtroom 1568 
Honorable Ernest M. Robles 

 

FILED & ENTERED

JAN 15 2015

CLERK U.S. BANKRUPTCY COURT
Central District of California
BY                  DEPUTY CLERKgonzalez

CHANGES MADE BY COURT
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2 
GM’s  Motion  To  Dismiss 

 

 For the reasons set forth in the attached tentative ruling, the Court hereby DENIES the 

Motion of General Motors LLC for Enforcement of Prior Orders Determining that Debtor and Its 

Estate Have No Remaining Interest in Terminated GM Dealer Sales and Service Agreement. 

 The objection filed by West Covina Motors to the form of order [D.E. 507] is overruled. 

IT IS SO ORDERED. 

### 

Date: January 15, 2015
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United States Bankruptcy Court
Central District of California

Judge Ernest Robles, Presiding
Courtroom 1568 Calendar

Los Angeles

Tuesday, January 13, 2015 1568           Hearing Room

10:00 AM
West Covina Motors, Inc.2:12-52197 Chapter 7

#7.00 Hearing
RE: [490] Motion Notice of Motion and Motion for Enforcement of Prior Orders 
Determining that Debtor and its Estate Have No Remaining Interest in 
Terminated GM Dealer Sales and Service Agreement

fr: 1-6-15

490Docket 

1/12/2015:ˇˇFor the reasons set forth below, Motion DENIED.

Pleadings Filed and Reviewed:

1) Motion for Enforcement of Prior Orders Determining that Debtor and Its Estate 
Have No Remaining Interest in Terminated GM Dealer Sales and Service 
Agreement [D.E. 490]
a) Memorandum of points and authorities ("Motion") [D.E. 491]
b) Declaration of Gregory R. Oxford in Support of Motion for Enforcement of 

Prior Orders [D.E. 492]
2) Opposition to Motion for Enforcement of Prior Orders Determining that Debtor 

and Its Estate Have No Remaining Interest in Terminated GM Dealer Sales and 
Service Agreement ("Opposition") [D.E. 494]

3) Reply to Motion Notice of Motion and Motion for Enforcement of Prior Orders 
Determining that Debtor and its Estate Have No Remaining Interest in Terminated 
GM Dealer Sales and Service Agreement ("Reply") [D.E. 497]

4) Sur-Reply Re GM Motion to Enforce Orders and Confirmation Termination of 
Chevrolet Franchise [D.E. 498]

Summary of Facts and Pleadings

1. Background

Tentative Ruling:

Page 9 of 481/12/2015 12:05:19 PM
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United States Bankruptcy Court
Central District of California

Judge Ernest Robles, Presiding
Courtroom 1568 Calendar

Los Angeles

Tuesday, January 13, 2015 1568           Hearing Room

10:00 AM
West Covina Motors, Inc.CONT... Chapter 7
West Covina Motors, Inc. ("WCM"), debtor out of possession, commenced 

this bankruptcy on December 28, 2012 as a voluntary chapter 11 case.  On March 4, 
2013, on motion of the City of West Covina, the Court converted the case to chapter 
7. 

Before the New Motor Vehicle Board ("NMVB"), WCM commenced two 
protests against General Motors, LLC ("GM").  Both of the protests arose out of a 
Chevrolet franchise and the Chevrolet Dealer Sales and Service Agreement between 
GM and the Debtor ("Dealer Agreement").  In resolving the first protest, the parties 
reached and the NMVB approved a stipulated decision.  Interpreting the stipulated 
decision, this Court found that the automatic stay did not prevent the automatic 
termination of the Dealer Agreement and that the Dealer Agreement had in fact 
terminated.  D.E. 150.  Additionally, according to WCM, there was a separate, second 
protest related to GM’s "Second Notice of Termination"— that the parties stayed 
pending resolution of matters before this Court.  It is this second protest that forms the 
basis of WCM renewed protest against GM and forms the basis of GM’s requested 
relief here.  A more detailed history of the Dealer Agreement and challenges to it 
before the NMVB can be found in the Court’s 2013 Order.  D.E. 150.

On October 23, 2014, WCM moved this Court for an order compelling the 
chapter 7 trustee ("Trustee") to abandon the estate’s interest in the Dealer Agreement 
to the Debtor.  The Court declined to compel abandonment based on its prior orders:

The Court agrees with GM that the issue of whether the 
bankruptcy estate has an interest in the Dealer Agreement has 
been decided against WCM. This Court, in the 2013 Order, 
held that the "Debtor did not satisfy the condition set forth in 
Section 2.6 of the Settlement Agreement, which provide[d] that 
the Debtor will voluntarily and without protest terminate the 
Dealer Agreement." 2013 Order, 7 (citing In re Gull Ari, Inc., 
890 F.2d 1255, 1261–62 (1st Cir.1989)). This Court found that 
"the Dealer Agreement terminated upon Debtor’s failure to 
close the YTransport buy-sell transaction[.]" 2013 Order, 10. 
Implicit in the Court’s decision was that the Dealer Agreement 
had, at the time that it terminated upon its own terms, ceased to 
be property of the estate. WCM did not appeal this decision nor 
did it move for reconsideration of this Order, and it is now 
binding on the parties as law of the case. In re Tsurukawa, 287 
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United States Bankruptcy Court
Central District of California

Judge Ernest Robles, Presiding
Courtroom 1568 Calendar

Los Angeles

Tuesday, January 13, 2015 1568           Hearing Room

10:00 AM
West Covina Motors, Inc.CONT... Chapter 7

B.R. 515, 518 n.2 (B.A.P. 9th Cir. 2002) ("[T]he law of the 
case doctrine generally precludes reconsideration of an issue 
that has already been decided by the same court."). Based on 
the Court’s prior conclusion that the Dealer Agreement ceased 
to be property of the estate when it terminated by its own terms, 
the Court finds that it cannot now be abandoned.  The Debtor 
cannot challenge this Court’s prior decision now.  [D.E. 487, 
6].

After issuance of this Order ("2014 Order"), WCM notified the NMVB that it 
was attempting to abate the stay of the second protest before that body.  At a recent 
status conference before the NMVB, GM stated that it intended to come before this 
Court to attempt to prevent WCM from further prosecuting these issues.  On 
December 2, 2014, GM filed this Motion requesting enforcement of this Court’s 
orders and related injunctive relief.

2. Motion

In its Motion, and based on the 2014 Order and 2013 Order, GM argues that 
the Court’s previous findings and orders preclude WCM from pursuing its protest 
before the NMVB.  GM asserts that the issues that this Court determined relate to its 
core jurisdiction and are binding on the parties.  GM contends that WCM is acting 
contrary to both of this Court’s prior related orders and must be enjoined.  GM asserts 
that this Court has ruled twice that WCM retains no interest in the Dealer Agreement.  
Alternatively, GM argues that any claim or right, if any such right remains, vested in 
the Chapter 7 trustee.

3. Opposition

WCM opposes this motion on several grounds.  WCM contends that, pursuant 
to California Vehicle Code sections 3060 and 3061, the NMVB is the sole entity that 
can determine whether or not a franchise agreement has terminated.  Opposition, 3: 
13–23.  Based on these code sections, WCM concludes that this Court could not make 
a final determination as to the termination of the Dealer Agreement.  WCM contends 
that, since GM did not exhaust its administrative remedies, the question of whether 
the Dealer Agreement had terminated is not ripe for judicial resolution.

Page 11 of 481/12/2015 12:05:19 PM
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Similarly, WCM avers that this Court does not have jurisdiction, under Stern 

v. Marshall, to make final determinations as to the Dealer Agreement.  To the extent 
that that this Court purported to do that, WCM believes that any such decision was 
beyond this Court’s authority.

Additionally, WCM argues that this Court has not determined whether the 
Dealer Agreement has terminated: "Just because the estate no longer had an interest in 
the franchise, however, does not mean that the franchise was terminated" (Opposition, 
5:17–18); "WCM’s interest in the franchise has now been effectively abandoned to 
WCM" (Opposition, 6:4–5).

Finally, WCM contends that this Court does not have jurisdiction to enjoin 
WCM’s principals or attorneys from seeking review of the NMVB.

4. Reply

On January 1, 2015, GM timely replied.  Fundamentally, GM asserts that the 
Opposition mischaracterizes the procedural history of this issue and reiterates that this 
Court has repeatedly held that the Dealer Agreement terminated on its own terms.

In response to WCM’s assertions related to the exhaustion of administrative 
remedies. GM submits that it has already exhausted the administrative procedures 
required.  GM asserts that the Dealer Agreement terminated pursuant to a decision of 
the NMVB that this Court interpreted.  There is no more that is required.  Regarding 
this Court’s jurisdiction, GM avers that this is outside of the limitations of Stern
because all of the issues herein are core matters.  The two orders interpreting the 
Dealer Agreement involved whether the asset was property of the estate.

In opposition to WCM’s position that this Court lacks jurisdiction over it and 
its counsel, GM notes that WCM submitted to the jurisdiction of this Court when it 
filed its motion compelling the trustee to abandon the estate’s interest in the Dealer 
Agreement.

Finally, GM reasserts that, even if some interest in the Dealer Agreement has 
survived (which it did not), that interest vests in the trustee, not WCM.  The Trustee is 
the only party, then, with standing to proceed.

5. Sur-Reply

On January 8, 2015, WCM filed an unauthorized sur-reply.  WCM reiterates 
its position that GM has not exhausted its administrative remedies.  Specifically, 
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WCM contends that GM mischaracterizes the parties’ staying of the second protest 
before the NMVB and that WCM’s renewed protest is not moot.  As it asserts that the 
second protest is not moot, WCM concludes that GM has not exhausted 
administrative remedies and that the matters that were before this Court were not ripe 
for judicial determination.

Findings of Fact and Conclusions of Law

1. Interpretation of Prior Orders

"[T]he Bankruptcy Court plainly ha[s] jurisdiction to interpret . . . its own 
prior orders."  Travelers Indem. Co. v. Bailey, 557 U.S. 137, 151 (2009).  Although 
this Court will not recapitulate the entirety of its prior thorough rulings, it clarifies 
some misstatements regarding its prior orders.  As an initial matter, neither WCM nor 
GM appealed the 2013 Order or the 2014 Order and the findings and conclusions 
therein are binding on the parties as law of the case.

This Court has issued two lengthy decisions regarding the Dealer Agreement 
and concluded twice that it terminated pursuant to its terms and ceased to be property 
of the estate.  The Court first concluded that the automatic stay did not bar the 
termination of the Dealer Agreement and that it had terminated pursuant to its own 
terms.  D.E. 150.  Significantly later, the Court determined that—as the Dealer 
Agreement had terminated—it ceased to be property of the estate and that there was 
nothing to abandon.  

The Court did not, as WCM contends, "effectively abandon" the estate’s 
interest to WCM.  Rather, in denying WCM’s motion for order compelling 
abandonment of the estate’s interest, if any, in the Dealer Agreement, the Court found 
that WCM was bound by its unappealled and final determination that the Dealer 
Agreement had terminated.  D.E. 487, 6 ("Implicit in the Court’s decision was that the 
Dealer Agreement had, at the time that it terminated upon its own terms, ceased to be 
property of the estate. WCM did not appeal this decision nor did it move for 
reconsideration of this Order, and it is now binding on the parties as law of the case. 
In re Tsurukawa, 287 B.R. 515, 518 n.2 (B.A.P. 9th Cir. 2002) (‘[T]he law of the case 
doctrine generally precludes reconsideration of an issue that has already been decided 
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by the same court.’).").  WCM did not appeal this second decision and it is now 
binding on the parties.

Similarly, the Court did not find, as WCM characterizes, "that the Bankruptcy 
Court had no role in the termination of the franchise."  Opposition, 2:19–20.  To the 
contrary, this Court reached the question of whether the Dealer Agreement had 
terminated and concluded that it terminated pursuant to its own terms.  [D.E. 487, 6].

The Court rejects WCM’s contention that these decisions were outside of the 
scope of jurisdiction of the Bankruptcy Court.  The Court has authority to determine 
what is and what is not property of the estate, even when this determination includes 
interpreting state law.  See 28 U.S.C. § 157(b)(2)(A); In re Salander-O'Reilly 
Galleries, LLC, 475 B.R. 9, 29 (S.D.N.Y. 2012); BankUnited Fin. Corp. v. FDIC (In 
re Bank United Fin. Corp.), 462 B.R. 885, 893–94 (Bankr.S.D.Fla.2011) ("[W]hat is 
or is not property of a bankruptcy estate is an issue that stems from the bankruptcy 
itself, one that can only arise in a bankruptcy proceeding, since the concept of what is 
property of a bankruptcy estate does not exist outside of a bankruptcy case.").  All of 
this Court’s relevant decisions were determinations of whether the Dealer Agreement 
was property of the estate or whether certain actions were barred by the automatic 
stay.  These decisions are both core matters squarely within this Court’s jurisdiction.

Many of WCM’s arguments have been decided against it.  As to these issues, 
WCM’s proper course of action was to move for reconsideration or to appeal this 
Court’s Orders.  It has not and this Court’s decisions are now binding on it.

2. Abstention

The Court notes that there is significant procedural history before the NMVB.  
The parties have not clearly set forth that procedural posture (or have set forth 
conflicting accounts of that procedural posture).  With the exception of clarifying its 
Orders to the extent stated above and setting forth the basis for its jurisdiction to make 
those determinations, the Court will abstain from deciding the other issues raised by 
the parties.  To the extent that GM effectively seeks to enjoin proceedings now 
pending before the NMVB based on this Court’s Orders, this Court finds no authority 
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to do so.

28 U.S.C. § 1334(c)(1) permits abstention in the discretion of the court:

Except with respect to a case under chapter 15 of title 11, 
nothing in this section prevents a district court in the interest of 
justice, or in the interest of comity with State courts or respect 
for State law, from abstaining from hearing a particular 
proceeding arising under title 11 or arising in or related to a 
case under title 11.

The Ninth Circuit has established factors to consider to determine whether or 
not abstention is proper on a given proceeding.  In re Tucson Estates, Inc., 912 F.2d 
1162 (1990).  The Tuscon Estates factors are:

(1) the effect or lack thereof on the efficient administration of 
the estate if a Court recommends abstention, (2) the extent to 
which state law issues predominate over bankruptcy issues, (3) 
the difficulty or unsettled nature of the applicable law, (4) the 
presence of a related proceeding commenced in state court or 
other nonbankruptcy court, (5) the jurisdictional basis, if any, 
other than 28 U.S.C. § 1334, (6) the degree of relatedness or 
remoteness of the proceeding to the main bankruptcy case, (7) 
the substance rather than form of an asserted "core" proceeding, 
(8) the feasibility of severing state law claims from core 
bankruptcy matters to allow judgments to be entered in state 
court with enforcement left to the bankruptcy court, (9) the 
burden of [the bankruptcy court's] docket, (10) the likelihood 
that the commencement of the proceeding in bankruptcy court 
involves forum shopping by one of the parties, (11) the 
existence of a right to a jury trial, and (12) the presence in the 
proceeding of nondebtor parties.  Id. at 1167.
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"No single factor is dispositive, and the decision does not turn on a counting of 
the number of factors on each side. Rather, a court must consider each of the factors 
and the evidence relating thereto, and weigh its importance in the decision on 
discretionary remand."  In re Lazar, 200 B.R. 358, 373 (Bankr. C.D. Cal. 1996).

Here, to the extent that the factors are relevant, they favor abstention.  
Efficient administration of this case requires that the Court abstain: this Court has 
issued its orders and the NMVB can interpret those orders according to its own rules 
and procedures.  As the Court has held that the Dealer Agreement has terminated and 
is not property of the estate and could not be abandoned to any party, the Court 
exercises its discretion to no longer entertain these issues.  The Estate has nothing to 
gain.  As WCM contends, state law issues (interpretation of the California Vehicle 
Code, ect.) now predominate over other issues.  Further, there is a pending action 
before the NMVB.  To the extent that this Court’s rulings dictate, and as GM 
acknowledges, GM can move for dismissal of that action on lack of standing or any 
other ground and the NMVB can make its own conclusions.  As this Court has found 
that the Dealer Agreement terminated on its own terms and is no longer property of 
the estate, the issues raised are remote from the bankruptcy proceeding.

For these reasons, GM’s Motion is DENIED.  The Court will not enjoin the 
actions of WCM, its principals, or its counsel for pursuing whatever rights that it may 
have in light of this Court’s prior determinations.  GM shall lodge an appropriate 
order within 7 days.

REVISED SUBMISSION PROCEDURE

No appearance is required if submitting on the court's tentative ruling.  If you 
intend to submit on the tentative ruling, please contact David Riley or Jessica 
Vogel, the Judge's law clerks at 213-894-1522.  If you intend to contest the 
tentative ruling and appear, please first contact opposing counsel to inform 
them of your intention to do so. Should an opposing party file a  late opposition 
or appear at the hearing, the court will determine whether further hearing is 
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required.   If you wish to make a telephonic appearance, contact Court Call at 888-
882-6878, no later than one hour before the hearing.
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