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Timothy R. Brownlee, (Pro Hac Vice) 
Bar No. 39704 & KS Bar No. 14453 
WAITS, BROWNLEE, BERGER & DEWOSKIN 
401 West 89* Street 
Telephone: 816-363-5466 
Facsimile: 816-333-1205 
Email: t.brownlee<a).wbbdlaw.com 

Maurice Sanchez, Bar No. 101317 
BAKER & HOSTETLER LLP 
600 Anton Boulevard, Suite 900 
Costa Mesa, CaJifomia 92626-7221 
Telephone: 714.754.6600 
Facsimile: 714.754.6611 
Email: msanchez@bakerlaw.com 

Attomeys for Petitioner 
CAPACITY OF TEXAS, INC. 

By. 

SEP - 1 M15 

Deputy CIS[K^ 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SACRAMENTO 

CAPACITY OF TEXAS, INC., 

Petitioner, 

V. 

NEW MOTOR VEHICLE BOARD, a 
Califomia State Administrative Agency, 

Respondent. 

GUARANTEED FORKLIFT, INC. DBA 
GFL, INC., 

Real Party In Interest. 

Case No.: 34-2014-8000,1848-CU-WM-GDS 

JUDGMENT ON WRIT OF MANDAMUS 

^ O j A / ^ e ^ - OCT-120lj) 
Date: May 1,2015 
Time: 9:00 A.M. 
Dept: 29 

This matter came regularly before this court on May 1,2015, for hearing in Department 

Twenty-nine (29) of the Superior Court, the Honorable Timothy M. Frawley presiding. Timothy 

JUDGMENT ON WRIT OF MANDAMUS 
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R. Brownlee appeared as attomey for petitioner. Michael Sieving appeared as attomey for the real 

party in interest. There were no appearances for the respondent New Motor Vehicle Board. The 

record of the administrative proceedings having been received into evidence and examined by the 

court, arguments having been presented, and the court having made a statement of decision, 

which has been signed and filed, 

IT IS ORDERED that: 

1. A peremptory writ of mandamus shall issue from the court, remanding the proceedings to 

respondent and commanding respondent to set aside its decision of April 10,2014, in the 

administrative proceedings entitled Guarantee Fork Lift, Inc. dba GFL, Inc., v. Capacity of Texas, 

Inc., bearing case number PR-236] -13. 

2. The writ shall fiirther command respondent to issue a new decision, overruling the protest 

of the real party in interest and allowing termination of the franchise agreement between 

petitioner and real party in interest as more specifically provided in the Ruling on Submitted 

Matter attached hereto as Exhibit A and incorporated herein. 

3. Petitioner is awarded its costs in the sum of %£^636. as set out on the verified 

memorandum attached hereto as Exhibit B. 

Date: Sh/.^ .JO/f 
H6n. Timothy'M, Frawley 
Califomia Superior Court Judg 
County of Sacramento 

K WOODWARD 
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Submitted By: 

Dated: August 13, 2015 

Approved as to Form: 

WAITS, BPJOWNLEE, BERGER & DEWOSKIN 

Attomeys for Petitioner 
CAPACITY OF TEXAS, INC. 

LAW O^ICE OF MICHAEL SIEVING 

Michael M. Sieving 

Attomey for Real Party in Interest 
' GFL, Inc. 

JUDOMENT ON WRIT OF MANDAMUS 
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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SACRAMENTO 

CAPACITY OF TEXAS, INC. 

V. 

NEW MOTOR VEHICLE BOARD 

GUARANTEED FORKLIFT, INC., dba 
GFL, INC. 

Case Number 34-2014-80001848 

RULING ON SUBMITTED MATTER 

Date: May 1,2015 
Time: 9:00 a.m. 
Dept.: 29 
Judge: Timothy M. Frawley 

Petitioner Capacity of Texas, Inc. challenges a decision of Respondent New Motor 
Vehicle Board granting an administrative protest of its notice to temiinate the franchise 
of Real Party in Interest GFL, Inc. (GFL). Petitioner seeks a peremptoiy writ of mandate 
compelling Respondent to set aside Its decision and issue a new decision, oven-uling 
the protest and allowing termination of the franchise agreement. The court shall 
GRANT the petition. 

Introduction 

Petitioner Capacity is a new motor vehicle manufacturer. Capacity manufactures 
terminal tractors (also sometimes referred to as "semi-tractors" or "yard trucks") under 
the trade name Trailer Jockey." A terminal tractor is a specialty vehicle typically used 
to move semi-trailers over short distances, such as within a cargo/freight yard, shipping 
dock, warehouse facility, or distribution center. Although terminal tractors are not 
typically operated on public streets, two of the "Trailer Jockey" models manufiactured by 
Capacity are available in a "DOT variation" that would allow the vehicles, if properiy 
registered, to be legally operated on public streets In California. 
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Real Party In Interest GFL was an authorized Capacity dealer, authorized to sell and 
service the motor vehrcles manufacture by Capacity, pursuant to the tenns of a 
"franchise" agreement between Capacity and GFL refened to as the "Authorized 
Representative Agreement," dated July 17,1995. 

Respondent Board is an administrative agency of the State of Califomia charged with 
(among other things) the responsibility .to adjudicate certain franchise-related disputes 
between new motor vehicle manufacturers and their retail dealers. 

By letter dated February 5, 2013, Capacity notified GFL and the Board of Its intention to 
terminate GFL's franchise because GFL (1) misrepresented the employment status of a 
fornier employee who left GFL to wori< for Capacity's chief competitor, and (2) 
unlawfully allowed the former employee to continue accessing Capacity's confidential 
and proprietary "Online Parts Ordering System" while the fomner employee was working 
for the competitor. 

The Califomia Vehicle Code prohibits Involuntary termination of a new motor vehicle 
franchise without "good cause." (Cal. Veh. Code § 3060.) If a franchisee contends that 
it has been tenninated without good cause, the franchisee may file a protest with the 
Board. (Ibid.) When a protest Is filed, the franchisor may not terminate the franchise 
unless and until the Board finds, after hearing, there Is good cause for termination. 
{Ibid.) At the protest hearing, the franchisor has the burden of proof to establish good 
cause for termination. (Cal. Veh. Code § 3066.) 

In detemnining vî ether the franchisor has established good cause, tfie Board is 
required to consider the "existing circumstances," Including, but not limited to, Uie 
following seven factors: 

(1) Amount of business transacted by the IVanchisee, as compared to the 
business available to the franchisee. 

(2) Investment necessarily made and obligations incurred by the 
franchisee to perform its part of the franchise. 

(3) Permanency of the Investment. 
(4) Whetiier it is Injurious or beneficial to the public welfare for tiie 

franchise to be modified or replaced or the business of the franchisee 
disrupted. 

(5) Whether the franchisee has adequate motor vehicle sales and service 
facilities, equipment, vehicle parts, and qualified service personnel to 
reasonably provide for the needs of the consumers for the motor 
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vehicles handled by the franchisee and has been and is rendering 
adequate services to the public. 

(6) Whether the franchisee fails to fulfill the warranty obligations of tiie 
franchisor to be performed by the franchisee. 

(7) Extent of franchisee's failure to comply with the temis of tiie franchise. 
(Cal. Veh. Code § 3061.) 

In this case, GFL filed a timely protest with the Board, and the Board set the matter fbr 
hearing in December 2013. However, prior to the hearing, Capacity filed a Motion to 
Dismiss, arguing that the Board lacked jurisdiction to decide GFL's protest. Capacity 
argued that under the California Vehicle Code, the Board only has jurisdiction over 
protests involving franchisees of new motor vehicles subject to registration under the 
Vehicle Code. Capacity argues that because the vehicles it manufactures are not 
typically used on public streets, they are not "subject to registration," and therefore the 
Board lacked jurisdiction to hear GFL's protest. 

On August 14, 2013, Administrative Law Judge Anthony M. Skrocki denied Capacity's 
Motion to Dismiss. The ALJ found that the Board had jurisdiction to hear the protest 
both because Capacity sells vehicles "subject to registration," and because GFL was 
given the right to perform authorized warranty repairs and service. 

After tiie ALJ denied tiie Motion to Dismiss, but before the hearing on the merits, tiie 
parties entered into two stipulations of fact, one dated October 11,2013, and another 
dated December 2, 2013. Among ottier things, the parties agreed to stipulate to the 
following facts conceming the "good cause" factors set forth in Vehicle Code § 3061: 

• GFL transacts an adequate amount of business, as compared to the business 
available to It. 

• GFL has made Investments and incurred obligations necessary to pertonn its 
parts of tiie franchise. 

• GFL's investment in its franchise is pennanent. 
• GFL has adequate motor vehicle sales and service facilities, equipment, vehicle 

parts, and qualified service personnel to reasonably provide for tiie needs of the 
consumers for the motor vehicles handled by the franchisee and has been and Is 
rendering adequate services to the public. 

• GFL does not fail to fulfill the warranty obligations of the franchisor to be 
perfonned by the franchisee. 

The parties also stipulated that they will not present evidence regarding whether it 
would be injurious or beneficial to the public welfare for GFL's business to be dismpted. 
The only "good cause" factor to which the parties did not stipulate was the one forming 
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the basis for Capacity's tennination: the "[ejxtent of [the] franchisee's failure to comply 
with the ternis of the franchise," and specificaliy whether GFL breached tiie tentis of its 
franchise agreement by allowing Its former employee to access Capacity's confidential 
and proprietary "Online Parts Ordering System" (also known as "COPOS"). 

On December 11,2013, a hearing on the merits of the protest was held before ALJ 
Kymberiy Pipkin. In March of 2014, ALJ Pipkin issued a 15-page proposed decision, 
sustaining the protest and prohibiting tennination of the GFL franchise. The ALJ found 
that GFL's principal, president, and sole shareholder, Denise Rosen-Kendrick, 
misrepresented the employment status of former employee, Stephen Mehrens, to 
Capacity, stating that Mr. Mehrens was on medical leave when he actually was no 
longer employed with GFL. The ALJ also found that Ms. Rosen-Kendrick provided Mr. 
Mehrens with the password to access COPOS after he was employed by a competitor 
of Capacity. 

Nevertheless, tiie ALJ concluded that Capacity did not establish that GFL violated any 
provisions of the franchise agreement or that GFL failed to comply with the terms of the 
franchise. Thus, the ALJ concluded that Capacity did not meet its burden to establish 
good cause to terminate GFL's franchise. 

The ALJ found that the agreement provisions described in Capacity's notice of 
tennination were not violated because they were not actually contained wlttiin the 
agreement; they were provisions added to subsequent franchise agreements witii other 
franchisees. The ALJ found that the sole clause in GFL's franchise agreement 
regarding Capacity's ability to temiinate provides as follows: 

For good cause shown, as defined by Texas statute, Capacity may 
temiinate this Agreement without any liability by providing written notice of 
tennination which shall be effective thirty (30) days after receipt by 
Authorized Representative [GFL]. Cause shall include but not be limited 
to the goals and objectives established by the parties hereto. 

The ALJ found that this provision was not violated by GFL's conduct. 

In April 2014, tiie Board met and considered the proposed decision. The Board 
adopted the proposed decision as its final Decision by a 2 to 1 vote. Board member 
Katiiryn Doi wrote a four-page dissent. 

By the present action, Capacity seeks a peremptory writ of administrative mandamus 
ordering the Board to set aside its decision and issue a new decision overruling the 
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protest. In its Memorandum of Points and Authorities, Capacity challenges the Board's 
Decision on two grounds. First, Capacity challenges the ALJ's order denying the Motion 
to Dismiss. Capacity argues that because tennlnai tractors are not typically 
"registered," tiie Board did not have jurisdiction over GFL's protest. 

Second, Capacity argues the Board abused its discretion in finding GFL's conduct did 
not violate the terms of the franchise or otiienvise provide "good cause" to terminate the 
franchise. Capacity argues that, based on the undisputed facts, Capadty had good 
cause to terminate GFL's franchise due to GFL's breach of the implied covenant of 
good faith and fair dealing and GFL's violattons of state and federal laws prohibiting the 
unauthorized dissemination of trade secrets. 

Standard of Review 

The inquiry In a case under Civil Procedure Code section 1094,5 shall extend to 
questions whether the respondent has proceeded without, or in excess of jurisdiction; 
whetiier there was a fair trial; and whether there was any prejudicial abuse of discretion. 
Abuse of discretion is established if the agency has not proceeded in the manner 
required by law, the order or decision is not supported by the findings, or the findings 
are not supported by the evidence. (Civ. Proc. Code § 1094.5(b).) Where it is claimed 
that ttie findings are not supported by the evklence, abuse of discretion is established if 
the findings ara not supported by substantial evidence. (Automotive Managemetit 
Group, Inc. v. New Motor Vetiicle Board (1993) 20 Cal.App.4th 1002,1009.) However, 
if tiie facts are undisputed, the reviewing court may exercise Its independent judgment 
and resolve the matter as a question of law. (See Paratransit, Inc. v. Unemployment 
Ins. Appeals Bd. (2014) 59 Cal.4tii 551, 562.) 

Motion to Augment the Administrative Record 

The administrative record originally todged with the court inadvertentiy omitted tiie 
parties' joint exhibits and the transcript of tiie hearing. At the hearing on the merits. 
Capacity moved to augment the record to Include the omitted documents. GFL had no 
objection tp augmenting the record to Include the joint exhibits and transcript of 
administrative hearing. Thus, the court granted Uie motion to augment tiie record with 
such records. 

Discussion 

The Board dki not abuse its discretion in denying Capacity's Motion to Dismiss. The 
court finds the ALJ's Order Denying Respondent's Motion to Dismiss and Strike Protest 
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to be well reasoned and well supported. The court adopts the findings and conclusions 
of that Order as its own. 

However, the BoanH abused its discretion In concluding that Capacity lacked good 
cause to terminate GFL's franchise. 

As Section 3061 recognizes, good cause is a "relative" tenm; its existence depends on 
the circumstances of each particular case. Broadly speaking, a right to terminate "fbr 
good cause" means upon reasonable grounds assigned In good faith. (See, e.g., R. J. 
Cardinal Co. v. Ritchie (1963) 218 Cal.App.2d 124, 146.) Where, as here, the facts are 
undisputed, the existence of good cause for termination is an issue of law, reviewed de 
novo.̂  (Norman v. Unemployment Ins. Appeals Bd. (1983) 34 Cal.3d 1, 6; Moore v. 
May Dept. Stores Co. (1990) 222 Cal.App.3d 836, 840.) 

Here, the Board found that Ms. Rosen-Kendrick misrepresented the employment status 
of Mr. Mehrens to Capacity, stating that Mr. Mehrens was on medical leave when, in 
^ct, he was working for a competitor. The Board also found that Ms. Rosen-Kendrick 
provided Mr. Mehrens with GFL's password to access COPOS after Mr. Mehrens was 
working for the competitor. Mr. Mehrens proceeded to access the COPOS system no 
less than thirty-nine times, on nine different days, researching eight different VINs and 
13 different parts. 

Only authorized dealers are supposed to have access to the COPOS system. By 
providing Mr. Mehrens with access to tiie COPOS system, GFL violated tiie tenns and 
conditions of use of the COPOS system and gave Capacity's chief competitor access to 
proprietary and confidential trade secret information about Capacity's business. GFL 
also was dishonest to Capacity about Mr. Mehrens' employment status, which 
prevented Capacity from suspending his user ID before he could gain access. 

These actions violated the terms of the franchise agreement, which requires GFL to 
"use all reasonable endeavora to achieve maximum sales of [Capacity's] products." By 
providing trade secret information to Capacity's chief competitor, GFL woriced against 
Capacity and acted inconsistent with its obligations under the franchise agreement. 
This Is "cause" for temnination under the express tenns of the agreement. 

^ Because the Board's findings of fact are not disputed, the court accepts them as true. (See Black v. 
State Personnel Board (1955) 136 Cal.App.2d 904,909 [any finding not specifically attacked Is to be 
accepted as true].} Tlie Board's findings are incorporated herein by reference. 
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Further, under applicable Texas law,̂  there is a duty of good faith and fair dealing 
between the parties to a motor vehicle franchise agreement. (See Tex. Occ. Code Ann. 
§ 2301.478^ Buddy Gregg Motor Homes. Inc. v. Motor Vehicle Board (Tex. App. 2005) 
179 S.W.3d 589, 615; see also Tex. Bus. & Com. Code § 1.304.) GFL's actions 
breached this duty of good faith. Thus too supports the conclusion that GFL failed to 
comply with the terms of the franchise. 

Moreover, a finding of good cause is not required to be based on a violation of franchise 
"ternis." The statute merely requires a showing of "good cause," which can be based on 
any "existing circumstances." Here, GFL's dissemination of Capacit/s valuable trade 
secrets, and GFL's violation of Capacity's trust and confidentiality, would amount to 
good cause for termination even If It did not violate the terms of the franchise 
agreement. 

DispositiQn 

The Board abused its discretion in concluding that Capacity failed to establish good 
cause to terminate the franchise agreement. Accordingly, the court shall grant the 
petition and issue a peremptory writ of mandate compelling Respondent to set aside its 
decision and issue a new decision, overruling the protest and allowing tenninatk)n of the 
franchise agreement. 

Counsel for Capacity is directed to prepare a formal judgment (Incorporating this mling 
as an exhibit) and writ; submit them to opposing counsel for approval as to fomi; and 
thereafter submit them to the court for signature and entry Of judgment. Capacity shall 
be entitled to recover Its costs upon appropriate application. 

Dated: August 3,2015 
ly M. Frawley 

Califomia Superior Court Judi 
County of Sacramento 

' There also is an Implied covenant of good feith and feir dealing in every contract under Califomia law. 
(See Comunele v. Traders & General Ins. Co. (1858) 50 Cal.2d 654,658.) 
^ Although the franchise agreement was executed t>efbFe this statute took effect in 2003, the agreement 
had a one-year term, subject to annual renewal by mutual agreement of the parties. Thus, the agreement 
was "renewed" after the statute took effect. The duty of good faith imposed by the commercial code 
predates the franchise agreement (See Acfo/p/i COofS Co. v. Rodr̂ uez (Tex. App. 1989) 780 S.W.2d 
477,480-81.) 
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CASE NUMBER(S): 34-2014-80001848 DEPARTMENT: 29 
CASE TITLE(S): Capacity of Texas vs. New Motor Vehicle Bd./Guaranteed Fori<llft, Inc. 

CERTIFICATE OF SERVICE BY MAILING 
(c:£p. Sec. 1d1ia(4)) 

I, Uie undersigned deputy clerit of the Superior Court of Califomia, County of Sacramento, do 
declare under penalty of perjury that I dki tills date place a copy of the above entittedRULING in 
envelopes addressed to each of the parties, or their counsel of record as stated below, with sufficient 
postage affixed thereto and deposited the same in the United States Post Office at Sacramento, 
Califomia. 

TIMOTHY R. BROWNLEE 
Waits, Browrilee, Berger & Dewoskin 
401 West 89**' Street 
Kansas City, MO 64114 

MAURICE SANCHEZ 
Baker & Hostetier, LLP 
600 Anton Blvd.. Ste. 900 
Costa Mesa, CA 92626-7221 

MICHAEL M. SIEVING 
Attomey at Law 
8865 La Riviera Drive, Unit B 
Sacramento, CA 95826 

Dated: August 3, 2015 

Superior Court of Califomia, 
County of Sacriaimento 

By: F. Temmennan '. 
Deputy Clerk, Department*^ 
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(2) hours at S /hi s 

(3) hours ai 5 /hr . . . s 

(4) hours at $ $ 

(S) I I Information about additional expert vwitness foes i& ccntr̂ lned in Attschmcnt ab(5}. 

SUSTOTAI. 8b 

?.ss 

(1) hours at $ Ihi . . . $ 

(2) hours at $ /iir , $ 

c Court-ordered expert fees 
Wamapfyyilneps 

(3) [ I Information about edditlbnal court-ordered expert witness fees is contained in Attachment 8c(3}. 

SUBTOTAL 6c. $ 

TOTAL {6a. 6b. & ec) 6. 

9. Court-ortfered transcripts (specify): 

Transcript of hearing before Administrative Law .judge 
e. s 988.50 

10. Attorney fees Renter /M/e if cohtradual or statutofy fbes aro fixed without necessity of a court 
dB/amjfrwfliwi; otherwISB a nr^iced motion Is require^: 10. 

11. Models, i>lovMjp8, and pfiottcoptes of exiiibits (ĵ jecv^y ;̂ 

12. Court reporter feoa (as essabUshea by slelute) 

a. (Name offoporter): Fees; $ 30.00 

Fees; $ 

11. 

b, (Namo of reporter): 

c I J Infonnation about additional court reporter fees is contained in Attachmsnt I2c. 

TOTAL 12. 

13 Other (specify): See Attached 13. 

$ 30.00 

$ 659.87 

TOTAL COSTS > 2,636.67 

(Addilionsi infonnalioii may be sutiptied on the leverse) 3 of 4 
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CASf KUHaER: 

34-2014-80001848 

MEMORANDUM OF COSTS (WORKSHEET) (Contmued) 

Other expenses: 

Copies of administrative record- $386 47 

Record on Af̂ >eal - payable to the New Motor Vehicle Board - $273.40 

Page 4 pt _ 4 _ 
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Timothy R. Brownlee, (Pro Hac Vice) 
Bar No. 39704 & KS Bar No. 14453 
WAITS, BROWNLEE, BERGER & DEWOSKIN 
401 West 89* Street 
Telephone: 816-363-5466 
Facsimile: 816-333-1205 
Email: t.brownlee(3).wbbdIaw.com 

Maurice Sanchez, Bar No. 101317 
BAKER & HOSTETLER LLP 
600 Anton Boulevaid, Suite 900 
Costa Mesa, Galifornia 92626-7221 
Telephone: 714.754.6600 
Facsimile: 714.754.6611 
Email: msanchezf2).bakerlaw.com 

Attomeys for Petitioner 
CAPACITY OF TEXAS, INC. 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SACRAMENTO 

CAPACITY OF TEXAS, INC., Case No.: 34-2014-80001848-CU-WM-GDS 

Petitioner, PEREMPTORY WRTF OF MANDAMUS 

V. 

NEW MOTOR VEHICLE BOARD, a 
Califomia State Administrative Agency, 

Date: May 1,2015 
Time: 9:00 A.M. 
Dept: 29 

Respondent. 

GUARANTEE FORKLIFT, INC. DBA GFL, 
INC., 

Real Party In Interest. 

The People of the State of Califomia 

• 

To NEW MOTOR VEHICLE BOARD, Respondent: 

PERElMPTOkY WRIT OF MANDAMUS 
C:\UsersVecordero\De3ktop\Clean Brief.docx 
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WHEREAS ON SEP ~ 1 2015 judgment having been entered in this action, ordering 

that a peremptory writ of mandanius be issued from this court, 

YOU ARE HEREBY COMMANDED to set aside your decision of April 10, 2014, ih the 

administrative proceedings entitled Guarantee Fork Lift, Inc., DBA GFL, Inc., bearirig case 

number PR-2361-13, which proceedings are hereby remanded to you, to issue a new decision 

overruling the protest of real party in interest and allowing the termination of the franchise 

agreement. 

YOU ARE FURTHER COMMANDED to make and file a retum to this writ on or before 

December 15, 2015. setting forth what you have done to comply. 

Clerk 

D̂eputy Clerk 

FRANK TEMMERMAN 

PEREMPTORY WRIT OF MANDAMUS 
C:VUsers\ecoRtero\Dssktop\Clean Brief.dooc 


