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NEW MOTOR VEHICLE BOARD
1507 — 2157 Street, Suite 330

Sacramento, California 95811
Telephone: (916) 445-1888 CERTIFIED MAIL

STATE OF CALIFORNIA
NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of
Protest No. PR-2361-13
GUARANTEE FORK LIFT, INC., dba GFL, Inc.,
Protestant,
BOARD DECISION ISSUED IN
V. COMPLIANCE WITH JUDGMENT ON
WRIT OF MANDATE AFTER
CAPACITY OF TEXAS, INC.,, PEREMPTORY WRIT OF
MANDAMUS
Respondent.
DECISION

At its regularly scheduled meeting of January 18, 2017, upon consideration by the Public
Members of the Superior Court’s Judgment on Writ of Mandate and Ruling on Submitted Matter
(Attachment 1), the Peremptory Writ of Mandamus (Attachment 2), and the Remittitur (Attachment 3),
the Board acted as commanded and set aside its Decision of April 10, 2014.
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BOARD DECISION ISSUED IN COMPLIANCE WITH JUDGMENT ON WRIT OF MANDATE
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THEREFORE, IT IS ORDERED THAT the above-entitled protest is overruled. Capacity of
Texas, Inc. is permitted to terminate the franchise of Guarantee Forklift, Inc. dba GFL, Inc.

SO ORDERED.

DATED: January 18, 2017

By:
GLENN E. STEVENS
President and Public Member
New Motor Vehicle Board

Jean Shiomoto, Director, DMV
Tim Corcoran, Branch Chief,
Occupational Licensing, DMV ,

BOARD DECISION ISSUED IN COMPLIANCE WITH JUDGMENT ON WRIT OF MANDATE
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Posimdrked V16! l"i“‘

TlmomyR Brownlee, (Pro Hac Vide) - DATE .

Bar No. 39704 & K3 Bar No. 14453
'WAITS, BROWNLEE, BERGER & DBWOSKIN

Telephone: 816-363-5466
Facsimile: 816-333.1205 )
Email; Lbrownlee@wbbdlaw,com

Maurice Banchez, BarMo, 101317
BAKER & HOSTETLER LLP .
600 Anton Boulevard, Sujte 900

Costa Mesa, California 92626-7221 ‘ = T p._:_n:._.
Telephone:  714,754.6600 . BV—*.%%EE%%B@E% 4
Facsimile; 714.,754.6611 . —

il: ' msanchez(@) s ' i
Ema:l! msanchez b.akeriaw com . 0CT 20 2015
Attorneys for Pefitioner . R TIRVEHCLE BomRo)]

CAPACITY OF TEXAS, INC, _

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA . |
COUNTY OF SACRAMENTO
CAPACITY OF TEXAS, INC,, Case No.: 34-2014-80001 848-CU-WM-GDS
Pefitioner, | JUDGMENT.ON WRIT OF MANDAMU:

Vg fastat—~ O -1 U

v.
Date: May 1, 2015
NBW MOTOR VEHICLE'BOARD, a Time: 9:00 AM.
California State Administrative Agency, Dept: 29

Respondent.

b
[ £X)

GUARANTEED FORKLIFT, INC. DBA
GFL, INC,

Real Party In Interest,

b b b2

This matter came regulazly before this court on May 1,2015, for h’eaﬁng in Deparfment

Twenty-nine (29) of the Superior Court, the Honorable Timothy M. Frawley presiding. Timothy

Rec'd by NVIVB W=l o0/
401 West 89" Stceet . —-—m]g \ 718 d{fgﬁ 1507 36‘36

JUCGMENT ON WRIT OF MANDAMLUIS
CAlUsers\acordero\Deskiop\Claan Brief.docx

ATTACHMENT 1
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R. Brownles appeared as attomney for ﬁatitioner. Michacl Sieving appeated as attomey for the real
party in interes;t. There were no appearances for the respondent New.Motor Vehicle Boaed, The
record of the admh}istrative proceedings having been received into‘ evidence and examjned‘by the
conrt, arguments hav.ing been presented, and. the court having made a statement of decision,,
which has been signed and filed,

LT IS ORDERED that:

l A pesemptory writ of mandanius shall issue fiom the coust, remanding the proceedings to
-respondent and comm;mdi ng respondent 10 set aside its decision of April 10, 2014, in the
administrative proceedings entitled Gﬁamntee Fork I_..ift, Ine, dba GFL, Inc., v. Capanity‘r of Texas,
Ine., bearing case number PR-2361-13. '

2, The vitdt shall fuﬁher cgnimand re,épondent to issue a néw decision, ovenﬁling the protest

!

of the real party in interest and aflowing termination of the franchise agreement between -

4 pelitioner and real party in interest 2s more specifically provided in the Ruling-on Sybmitted

Matter attzched hereto as Exhibit A and incorpora.ted herein,

3. Petitioner is awarded its costs in the sum of § qf 635, é » 88 set out on the verified

memoranduin attached hereto as Exhibit B. /’ i »
Date: i;é/ / ,..def / #u. Z%

Hén, Timothy M. Frawley
California Superior Court Judpe
County of Szcramento

WARD , L.
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JUDGMEBNT ON WRIT OF MANDAMUS
CaAlsamacordaro\DeskiopiClaan Brisk.oonx
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Submitted By: .
Dated: August 13,2015

Approvéd as to Form!

WAITS, BIbOWNLEE, BERGER. & DEWOSKIN

';/iﬁ?iﬁ Zee
i R. "?mlee ' o .

¥ A
Attorneys for Petitioner
CAPACITY OF TEXAS, INC.
LAW L SIEVING

' Wiichael M. Steving

Attomey for Real Party in Interest
\ GFL, 1:_:%. ‘ i

Ciilisers\acordero\Dasktop\Cloan Briaf.doa

. JUDGMENT ON WR!T OF MANDAMUS'




SUPERIOR COURT OF CALIFORNIA -

COUNTY-OF SACRAKENTO
CAPACITY OF TEXAS, INC. - . Case Numher; 34-2014-80001848.
RULING ON SUBMITTED MATTER

NEW MOTOR VEHICLE BOARD

. : Date: May 1, 20185
GUARANTEED FORKLIFT, INC., dba | Time: 9:00 a.m,

GFL, INC. Dept.. 29
‘ ' Judge: Timothy M, Frawley

Pelitioner Gapacﬂy of Texas, Ine. oha!lenges a dacislon of Respondent New. Mutur o
Vehicle Board granting an administrative protest of ifs notice 1o terminate the franchize .
of Real Party in Interest GFL, Inc. (GFL), Petitioner séeks a peremptory writ of mandale
compelling Respondent to set aside fis decislon and issue a new decision, overruling
the protest and allowing termination of the franchise agreement. The cotut shall

" GRANT the petitlon.
Introdudtion

Petitioner Capacity is & new motor vehicle manufacturer. Capacity manufactures
teminal tractors (also sometimes referred to as “semiHractors” or “yard trucke”) under
the rade name “Trailer Jockey.” A temminal tractor is a specaity vehicle typically used
to move semi-trallers over short distances, such as within a cargoffreight yard, shipping
duck, warehouse facility, or distribution cénter. Although terminal tracfors are not
typlcally operated on public streets, two of the “Trailer Jockey” models manufactured by
Capacity are available In & “DOT variation” that would allow the vehicles, i proparly
registered, to be legally operated on publlc streets In Galifornia.

Page 1 of 7




Real Party in Interest GFL was an authotized Capacily dealer, authorized to self and

servioe the motor vehicles manufactured by Capacity, pursuant fo the temms of a .
*franchise” agreement befween Capacity and GFL referred to as the "Authorized

Representative Agreement,” dated July 17, 1995,

Reﬁpnndent Board is an adm;mstratwe agency of the State of Califomia charged with
{among other things) the responsibility fo adjudicate certain franchise-related disputes
between new motor vehicle manufacturers and their retall deafers.

By letter dated February 5, 2013, Capacity notified GFL and the Board of its intention to
terminate GFL's franchise because GFL (1) misrepresented the employment status of a

former employee who left GFL to work for Capacity's chief competitor, and (2)
uniawiully allowed the former émployee to continue accessing Capacity's confidential
and proprietary "Online Parte Qrdering System" while the former employee was working

for the competitor,

The California Vehicle Code prohiblts- involuntary termination of a2 new miotor vehicle

franchise without "good cause.” (Cal. Veh, Code § 3060.) If a franchisee conterids that -

it has been terminated without good cause, the franchisee may file a profest with the,
Board. (Ibid.) When a protest ia fited, the franchisor may not terminate the franchise
unless and until the Board finds, after hearing, there is good cause for fenminaion,
(thid) Atthe protest hearing, the franchisdr has the burden of prouf to esiabiish goad

cause for termlnatlon (Cal, Veh. Code § 3068,) | .

I determining whether the franchisor has establisked good causé the Board is
required to consider the “existing carcumstanees, including, but not limited to the

following seven factors:

Q) Amount of business transached by the franchises, as compared to the
business available to the franchisee.

(2) Invesiment necessarly made and obligations inoumed by the
franchisee to perform its part of the franchise.

(3) Permanengy of the investment.

(4) Whether it is injurious or beneficlal to the publlc welfare for the
franchise to be modified or replaced or the business of the franchfsee
gisrupted. .

(5) Whether the franchisee has adequate motor véhicle sdles and service
facilities, equipment, vehicle parts, and qualified seivice personnel to
reasonably provide for the needs of the consumers for the motor
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vehicles handled by the franchisee and has been and is rendering
. adequate services to the public.
(6) Whether the franchisee fails to fulfill the warranty ubl!gatlons of the
franchisor to be performed by the franchisee.
(7) Extent of franchisee's failure fo-comply with the terms of the franchise
(Cal. Veh. Code §. 3061 )

tn this case, GFL flled a tlmely protest with the Board, and the Board get the matter for
hearing in December 2013, However, prior to the hearing, Capacity filed & Motion to
Dismiss, arguing that the Board lacked jurisdiction to decide GFL's protest. Capacity
argued that under the California Vehicle Code, the Board only has jurisdiction over -
protests involving franchisees of new motor vehisies subject fo registration under the
Vehicle Code. Capacity argues that because the vehicles it manufactures are not
typleally used on public streets, they are not “subject to registration,” and therefore the
Board lacked jurisdiction to hear GFL's protest,

QOn August 14, 2013, Administrative Law Judge Anthony M, Skrocki denied Capacity's
Motion to Dismiss, The ALJ found that the Board had jurisdiction to hear the protest -
both because Capacity sells vehicles “subject to registration,” and because GFL was
given the rlght fo perform authorized warranty repairs and service.

.After the ALJ denled the Motion t6 Dismiss, but before the hearing on the merits, the
parties entered into two stiputations of fact, one dated October 11, 2013, and another
dated December 2, 2013, Among other things, the parties agreed o stipulate fo the
following facts conceming the "good cause" factors sef forth in Vehicle Code § 3081:

e GFL fransacts-an adequate amoutit of business, as compared to the business
available to it

» GFL has made investments and incurred obl:galmns necessary to perform 11
parts of the franchise, ‘

¢+ GFL's investment In ifs franchise is permanent. -

» GFL has adequate motor vehicle sales and service facliies, equipment, vehicle
parts, and qualified service persennel to reasonably provide for the needs of the
cansumers for the motor vehivles handled by the franchisee and has been and Is

~ rendering adequate services to the publio, '

» GFL does not fail to fulfl} the warranty obligafions of the franchiscr tobe
performed by the franchisee.

The partles also stipulited that they wiit not present evidence regarding whether it
would be injurious or bheneficial to the public weifare for GFL's business to be disrupted.
The only "good cause” factor to which the parties did not stipulate wes the ona forming
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Id

" the bass for Capacity's temination: ihe “[e]xtent of Jithe] franchisee's failure to comply

with the terms of the franchise,” and specifically whether GFL breached the ferms of its
franchise agreement by allowing its former employee 1o access Capacity's confidential

. and proptletary “Onlitie Parfs Ordering System” (also known as “COPOS").

On Decernher 11, 2013, a hearing on the merits of the protest was held before ALJ
Kymberly Pipkin, In March of 2014, AlJ Pipkin issued a 15-page proposed decision,
sustaining the protest and prohibiting fermination of the GFL. franchise, The ALJ found
that GFL's principal, president, and sole shareholder, Denlse Rosen-Kendrick,
misrepresented the employinent status of former employes, Stephen Metrens, to
Capacity, stating that Mr, Mehrens was on medical leave when he actually was no

longer employed with GFL, The ALJ also found that Ms. Rosen-Kendrick provided Mr,

Mehrens with the password to access COPQS after he was employed by a competilor
of Capacity,

Nevertheless, the ALJ concluded that Capaclty did not establish that GFL violated any
provisions of the franchise agreement or that GFL falled to comply with the ferms of the
franchise. Thus, the ALJ concluded that Capacity did not meet its burden to establish
good caise to terminate GFL's franchise

The ALJ found that the agreement provisions described in Capacity's notice of

- fermination were not violated because thoy were not aclually contalned within the

agreament; they were provislons added fo subseqient franchise agreements with other
franchisees. The ALJ found that the sole clausé in'GFL's franchise agreement
regarding Capacity's ability to terminate provides as follows:

For good cause shown, as defined by Texas statute, Capacity may
- terminate this Agreement without any liability by providing written nofice of
termination which shall be effective thity (30) days after receipt by
Authorized Representative [GFL], Cause shall include but not be fimited
to the goals and objectives established by the parties herato. ‘

The ALJ found that this provision was not violated by GFL's conduet.

Ins April 2014, the Board met and considered the proposed decision, The Board

| adopted the proposed decision as its final Decislon by a 2 to 1 vote. Board member

Kathryn Dol wrote a four-page digsent,

By the present action, Capacity seeks a paremptoty writ of administrative mandamus
ordering the Board to set aside its decision and Issue a new decision overruling the
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protest, In its Memorandum of Points and Authoritles, Capadily challenges the Board's
Decision on two grounds. First, Capacity challenges the AlJ's order denying the Motion
to Dismiss, Capacity argues that because terrminal tractors are not typleally
regiatered,” the Board did not have jurisdiction over GFL's protest.

Second, Capacity argues the Board abused its discretion in finding GFL's canduct did
not violate the terms of the franchise or otherwise provide “good cause” fo terminate the
franchise. Capacity argues that, based on the undisputed facts, Capacity had good
cause to terminate GFL's franchise due to GFL's breach of the implied covenant of

good faith and fair dealing and GFL's violations of state and federal laws prchihlﬂng the -

unauthorized dissemination of trade secrefs,

Standard of Review

The inguiry In a case uhder Civll Procedure Code section 1084,5 shail extend to
questions whether the respondent has proceeded without, or in excess of jurisdiction;
whether there was a fair trial; and whether there was any prejudicial abuse of discretion.
Abuse of discretion is established if the agancy has not proceeded in the manner
required by law, the order or decision Is not supported by the findings, or the findings
are hot supported by the evidence. (Civ. Proe, Code § 1084.5(b).) Where it is claimed

that the findings are not supported by the evidence, abuse of discretion is established if

_ the findings are not supported by substantial evidence. (Aufomotive Management
Group, Ine. v. New Mofor Vehicle Board (1993) 20 Cal.App.4th 1002, 1009.) However,

if the facts are undisputed, the reviewing court may exercise its independent judgment

and resolve the matter as a question of taw. (See Panatransi, Inc. v. Unemployment

Ins. Appeals Bd. (2014) 59 Cal.4th 661, 562.)

ofion to Augment the Adminigirative Record

The administrative record originally lodged with the court inadvertently omitted the
parties’ joint exhibits and the transcript of the hearing. At the hearing on the merits,

Capactty moved to augment the record to include the omitted docurments, GFLhad no

objection to augmenting the record to include the joint exhibits and fransctipt of
administrative hearing. Thus, the court granted the motion to augment the recorﬁ with

such recards,

Discussion

The Board did not abuse its discretion in denying Capacity's Motion to Dismigs, The
court finds the AlJ's Order Denying Respondent's Motion to Dismiss and Sfrike Protest
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fo be well reasoned and well supported. The court adopts the findings and conciuslons
of that Order as its own.

However, the Board abused its discretion in conclﬁding that Capacify lacked good
cause to terminate GFL's franchise, ‘

As Section 3061 recognizes, good cause Is a “relativa® term; its existence depends of
the circumstances of each particular vase. Broadly speaking, a right fo terminate "for
good cause® means upon reasonable grounds assighed in good faith. (See, e.g., R. J,
Cardinal Co. v. Rifchie (1963) 218 Cal. App.2d 124, 148.} Where, as here, the facts are
undisputed, the existence of good causé for termination is an issue of law, reviewed de
novo.! (Nomman v. Unemployment Ins. Appeals Bd. (1983) 34 Cai.3d 1, 6; Moore v,
May Dept. Stores Co. (1990)-222 Cal.App.3d 836, 840.)

Here, the Board found that Ms. Rosen-Kendrick migrepresented the employment status
of Mr. Mehrens to Capaclty, stating that Mr. Mshrens was on medical leave when, In
fact, he was working for a competitar. The Board also found that Ms. Rosen-Kendrick
provided Mr, Mehrens with GFL's password to access COPOS after Mr. Mehrens was
working for the competltor Mr. Mehrens proveeded to accsss the COPOS system no
less than thirty-nine times, on nine different days, researching elght different ViNs and

13 different parts,

Only authorized dealers are supposed to have access to the COPOS sysfem, By
providing Mr. Mehrens with access to the COPOS system, GFL violated the terms and
conditions of use of the COPOS system and gave Capacity's chief competitor access to
proprietary and confidential trade secret information about Capacity's business, GFL
also was dishonest to Capacity about Mr. Mehrens' employment stafus, which
preventad Capacity from suspending his user [D before he coudd gain aceess.

These actions violated the ferms of the franchise agreement, which requires GFL to
“use all reasoriable endeavors to achieve maximum sales of [Capacity's] products.” By
providing trade secrat information fo Capacity's chief compelitor, GFL worked against

" Gapacity and acted incansistent with its obligations under the franchise agreement,
This Is *cause” for termination: under the express terms of the agreement,

1 Bgpause the Board's indings of fact are not diaputed, the court accepts them as trug. (Sew Black v,
State Personne! Board (1955) 138 Cal.App.2d 404, 809 [any finding not specifically aftacked 15 to be
accopled as truel.) The Brard's findings are incorporated heraln by reference.
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Further, under applicable Texas law,” there is a duty of good faith and faif dealing
hetween the parties to & motor vehicle franchiee agreement. (See Tex. Oco, Cote Anh.
§ 2301.478" Buddy Gregg Motor Homes, Inc. v. Motor Viehicle Board (Tex. App. 2005)
179 SW.3d 589, 815; see also Tex, Bus. & Com. Code § 1.304.) GFL's actions :
breached this duty of good faith, Thus tco supports the eonclusmn that GFL falled to

comply with the terms of the franchuse.

Moreover, a finding of good cause is not required to be based on a violation of franchise
“torms,” The statute merely requires a showing of “good cause,” which can be based on
any "existing circurnstances.” Here, GFL's dissemination of Capacity’s valuable trade
secrets, and GFL's vialation of Capacity's frust and confidentiality, would amount to
good cause for termination even # it did not vielate the tarms of the franchise

agreement.
Dispositign

'The Board abused its discretion in coneluding that Capacity failed to establish good
cause to terminate the franchise agreement. Accordingly, the court shall grant the
petition and issue a peremplory writ of mandate compelling Respondent to set aside its
decision and issue a new decision, overruling the protest and alrow:ng terminatmn of the

franchise agreement.

Counsel for Capacity is directed to prepare a formal judgment (incorporating this ruling
as an exhibit} and writ; submit them to opposing counsel! for approval as to form; and
thereafter submit them fo the court for signature and entry of judgment, capaclty shall .

be enfilled to recover ils costs upon appropriate application, -

Dated: August 3, 2015 W i,

Hon, Timottly M. Frawley I
California Supenor Court Judges
Gounty of Sacramento

? There also is an implied covenant of gaod falth and falr dealing (n évery contract under California law.

gSea Comunsle v. Traders & Goneral Ins. Co, (1858) 50 Cai.2d 654, 658.)
Afthough the franchise agreement was exectted bafore this statute ook effect in 2003, the agrebment

hat & vne-year term, subject to annual renewal by mutual agreement of the parties, Thus. the rgreement
was ‘renewed” after the statute took effect. The dufy of good falth Impesed by the commerclal code
pradates the franchise agreament. (See Adolph Coars Co, v. Rodrguex (Tex. App. 1939) 780 8W.2d

477, 480-81))
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CASE NUMBER(S): 34-2014-80001846 DEPARTMENT; 20

© CASE TITLE(S): Capacity of Texas vs. Néw Motor Vehicle Bd./Guaranteed Forklitt, tho,

QEET!FIG%[E FQ'F SERVICE BY MAILING
r L L] acl a

I, the undersighed de uty clerkof the Superior Court of Cafiforrila, County of Sacramento, do

. dectare under penally of perjury that | did this date place a copy of the above entitledRULING in

envelopes addressed to each of the parties, or their counsel of record as stated below, with sufficient
postage affixed thereto and deposited the same [n the United States Post Office at Sacramento |

Califomnia, :

" TIMOTHY R. BROWNLEE' MICHAEL M. SIEVING.
Waits; Brownles, Berget & Dewoskin - Attomey at Law o
401 West 89" Strest 8865 La Rivlera Drive, Unit B
Kansas Ciy, MQ 64114 Sasramento, CA 95826
MAURICE SANCHEZ ‘

Baker & Hostetler, LLP
800 Anton Bivd.,, Ste, 900
Costa Mesa, CA 92626-7221

Superior Court of Cafifonia, *
County of Sacramento

Dated: August 3, 2015 o By. _F.Temmeman
: ' " Peputy Clerk, Department 25
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{3) Daw ellversd:
(4) Time defiverad:
\ 1 daclern undfor panslty o parjury under e aws of o State 4f Caffomia thal the fotegoing I tud and corsect,
pote; August 18,2015

Robin K. ‘l‘homas

PR T I L R I A . ) T N B U B Y
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CAGE KANIE:

SHORT THLE: Capacity v. New Motor VeRicle Boarg .

|

31.2014-80001848

MEMORANDUR OF COSTS (WORKSHEED

1. Fiing st enoflon foos

. Brpar flod

¢ Flling Pee - Initial Filing .

t

-3

d.

&

i

Eiing fee
Ly 43500,

3 e,
P
§ e rm—t——
§ Attt

%

i w b

¢ [ tnrormation about ddilione bitag-ed tation o3 fs tontainet in Altachment 1.

-2. Jiny foth Dat . 'E\ n'
& et $ '
b $‘
c. ¥
d. 11

e, [2.] triormution aboutatdiionst jury feas i vontohnad in Adzchment 26,

JOTAL . 1. I $435 I

TOTAL

-

4 Juwr.l'ood: 5 " and Il § '. TOTAL 4 E:]
4, foposttion coats . '
. Nameoaf , Vidoo-
chuonent Tadn  Gomehnn  dmet o - fmbe Sk

R % o § $ — - 3

v 5 5 $ $ $

.. ) 5. 5 . $ $

. § § o ;. 5 - B o

o £} mformation about atdillane deposiian costs Is contelnad ia Attechmedt de. . o "

: TOTAL 4, I - . I
. o (Cortoundonovorsn) Fogo. L _of, 4

mﬁﬁ%ﬁ%‘:ﬁ MEMORANDUM OF COSTS (WORKSHEET) TN

e  am——
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BHORT TITLE: Caimélty v, Naw Motor Vehicle Board CASTHIDAITR: ; T
: | 34-2014-B0001848
5. Sorvico of progoss . ' . .
Namb &f paraod Public Repisicoad ' Othar
, Herved - afticor pracyss Pubitication (.‘l&cﬂji)
- u, Now Maotor Vehigle Boar § s 18072 s, -§ .
b, Michaet J, Flmnagan $ . § 20568 . % .
o Gallshan, Thompson, She & . §)88n2 % . ¥ N

4. [ tnformstion about additivnat costi doe senvise of pracass Is comtalived In Atlachment 64,

‘ ToTL 5. | 8 523.30 |
0. Auachmontoxponses fspocild ,. 6

-

T, Surcty bond prembivne fomize Bonds ot smatmlsl |, ., . e cieninrinenaraaga. T

8 a. Ordinatywitnass loes : o
Nomg of itness Daily fo Migeo Jatal

(1 . : tays at Sty witset _ +  dimle ..., 5
@ dayoot sy mllessk ___ gia.... S
&) doyuat ey witbeat _ plmie .0$
()] days a1 $rgy  miesmt  gmie ... §
). a deysat Say dilksat ___ dimlio ,,. §

(81 [T information éhout agdtional ardingry wilness fees fs contalned in Afiachement 8a{8).

- SUFTOTAL 8m, | §

" {Confinusd on nex! pape) ' Page, 2. of_4
MO T ety 1, 00 MEMORANDUN, OF COSTS (WORKSHEET)
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. k| :
sworT L Capacity v, New Motor Vehicie Roard ’ CACRAEER
i 34-2014-80001848
' . MEMORANDUNM OF COSTS {WORKSHEET) (Conlihued)
B. b, Expart foon (par Cov of GV Frocadure spotion BH8J .
Naoe ofvilinass Fra
4] . _bousa$ M . 8
@ ' fiours #t§ e . 8
&) o _.. houm =% e .0 F .
{4} hourant§ v &

8y ] infornstivn sbatt edBittoral axpert witnpss faas is conlined in Attdohment ab{s).

. sutora o, | § |

& Court-ordarod sxpost foag

HNeme of witiogs Ean
it . . ‘ ﬁoura al$ oL, §
{2) houre el §f . e I

{3y 1 Inforraatian about additiong! ooudbordaned expor withass foes i contained IvAtodriment 8ofs).

.. : -rom(aat.uh.&ac) t?-l $_,____-_’

8. Gourtortared transopts specll . L. RTOPURT I l:s:mﬁﬂ ]

Transoripl of heartng before Administeative Law ludga .
10 Attoray fans {an:erham #eontractual or slatidory foes are fivadvithou newss!lyofa ool
telarmination; otfwm.rseanoﬂmdmo!fommqu&-aoﬂ AN 1, E;::]

11.modf.la.blowups.undphmcuplmofethhﬂs{.s'jmcﬁy)‘, I P TR T A l_s__j

12, Court reportor feos (45 establisiied by stalute)-
A, (Name of reportal): Fees; § 3040
b {Nome of reporter); Fees: 3
& [) Informetion about sddigonal vonct raportay foes fs contelned in Atchumant 120,

. Otbr spoty: Seo Attached, ... ... e et 0 | g 650.87

TOYAL COBTS v vvernrrinners ertiarener s et iirrreerainertione nereeneerens b 263667
i {fdlilonatfoforalion my ba s pled on Mo reverse) Page_ 3 _of A

POV R, Ry Y, 1000 © MEMORANDUNM OF COBTS WWORKSHEET)
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MERGRANDU OF GOATE (NORKSHEET) (Gontinuec)

y Othier expenses;
Copies of administrative record- $386.47
Record-on Appeal - payable to the New Motor Vohicle Hoard - $278:40
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BRI B N B RN '

i

Timothy R. Browalee, (Pro Hac Vice)
Bar No. 39704 & KS Bar No, 14453

"WAITS, BROWNLEE, BERGER&DEWDSKIN :

401 West 89 Streat
Telephone: $16-363-5466
Facsimile: 816-333-1205 -

Email; t.brownlee@wbbdlaw.com

Maurice Sancher, Bar No, 101317
BAKER & HOSTETLER LLP

600 Anton Boulevard, Suite 900
Costa Mesa, California 92626-7221
Telephone:  714.754.6600
Facsimile: - 714.754.6611° |

Brmgtl: msanchez@bakerlaw. com

v

Attorneys for Petitioner
CAPACITY OF TEXAS, INC,

IN TEIE SUPERIOR COURT OF THE STATE OF CALIFORNIA
. COUNTY OF SACRAMENTO

CAPACITY OF TEXAS, INC,,
Petitioner,
Y.

NEW MOTOR VEHICLE BOARD a
California State Administrative’ Agency,

Respondent.

%ARANTEE-FORKLIFT, INC. DBA GFL,

Real Party In Interest.

The People of the State of California

To NEW MOTOR VEHICLE BOARD, Respondent:

Case No.: 34-2014-80001848-CU-WM-GDS -
PEREMPTORY WRIT OF MANDAMUS
Date: -May 1, 2015

Time: 9:00 AM.
Dept: 29

PEREMPTORY WRIT OF MANDAMUS

ClUserg\scordero\DesktopiGioan Brist.doox

ATTACHMENT 2
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WHEREAS ON SEP_~ } A , judgrment l;ﬁving been entered in this action, ordering

that.a peremptory writ of mmMm be fssued from this court, .
 YOU ARE HEREBY COMMANDED to set aside your decision of Aptil 10, 2014, it the '
administrative pruceechngs entitled Guarantee Fork Lift, Inc., DBA GFL, In¢. bcamig oase
nurnber PR-2361-13, which praceedings are hercby remanded to you; to issue a new decision
overruling the protest of real party in interest and allowing the termination a_fthe franchise
agreemest. '
YOU ARE FURTHER COMMANDED to 1;131«: a;xd file a return to-this writ on or before .

December 15, 2015, setting forth what you- Kave done 1o comply.

FRANK TEMMERMAN

BEREMPTORY WRIT OF MANDAMUS
C\sers\ecordaro\DaskiepiClonn Brisfdock
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. | OMGINAL

o 1 MIC-010

ATTORNE‘(ORPARTYWTHOU‘I‘A’ITOFINEY{Nama,.s!alabrmumb;!r,andaddrfss) ey o Fonéouﬁi‘tiseouwh-v
Timothy R Brownlee fiidy B 0 YEHCLE BCW i) EMDCESED
~ Waits, Brovgngee, Berger, Hoop & Johnston : Fipd b T i
401 W. 89th Street “. .
Kansas City, MO 64114 WHANE20 PR w1

recerrone o 816-363-5466 Faxno 816-333-1205
arioney ror vemey; Capacity of Texas, [ne. - GRASE COLRTHN G
WSERT HAME OF COURY, JUDICIAL DISTRIGT, AND BRANGH COURT, IF ANY . o U,‘?Eﬁm "3}3"-"1 t:.!
Superior Coutt of Californla, Sacramento County, Dept. 29 Se&ni bV Aan *ﬁ'{:t¢'1 & LuUr\TY

PLAINTIFF: Capacity of Texas, Inc. Certified Mail -

perENDANT: New Motor Vehicle Board Postmar k&(ﬁ l LY {p I i 'T

s AT
; case NumpsR  ed Al La -
MEMORANDUM OF COSTS (SUMMARY) . iy 1y, niavR 34_20]4~300m4£9‘ i<

”76\3)7160061 7ml‘=)AT§ ~TQIALS

1o Flng and Mmoo TEES .. . vrvnereiininrrnerenners o aens c e 18 435 00

‘The fellowing costs are requasted:

2 JUIYTBES i iiiiiieee i tree e ireeaereerias s e hs saees carert ke e e

3. -durvfoodandlodging  ...... Cevervanen P N v reerereraraenes . 3.% |:I

6. Aftachmentexpenses .............cv.0ee0. Cee e Caere e 4 C e 6.3 |:]
7. éuretybondpremiums........... T & I::I
8. Winessfees . . ... e e e B T 8.% E:]
9. Courborderetd Banseripls ... .ot o i it siier ik e aes reerraenes aaees 9.5 1988,50
10, Attormey fees (enter here if confractual or stafifory fees are fived withoul necessily of a court

determinaiion; otherwise 4 naficed molion is required) C v e e e s 10,3 :I

1. Models, blowups, and photoceples of extibits .. ... . .. . . . .. R IR EERTRIRTTINTY & I ]

12. Gourt reporter fees as established by statute  ....... . ..vvvt 0o e e Certraeras 2.8 130,00

T3OMBE cvverriiininnnns e irea e err et b e 13.$ {659.87

TOTALCOSTS \ivivivieins v i i ve e oo e e et e e § 263667

tam the attorney, agent, or party who claims these costs, To the bast of my knowledge and bdllef this memorandum of costs Is correct
and these costs were necessarily incured in this case,

Date: 8/18/15
. . Timothy R Brownlee % N£<;;9}g ,‘_,./Qz

(TYPE O PRINT NAME) (SIGNATLIRE)
(Proaf of sarvice on rever:
O oAOAd ot Opharat s MEMORANDUN| GF COSTS (SUMMARY) ot of o Puocadur,

Jutleral Counayd of Caldonnia
0010 [Rav Jaly 1, 1898}

AN
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SHORT TITLE: } . ‘ CASE NUMEER
| Capacity v New Motor Vehicle Board, . -+ -, 34-2014-30001848

PROOF OF 7] maiLING [J PERSONAL DELIVERY

1. Atthe time of mafling or personal delivery, | was at least 18 yaars of age and not a party lu this leget action.

. My residance or buslness address is (specify};

Business; 4071 West 89th Si:reet
Kansas City, Missouri 64114

3. malled or personally delivered & sopy of the Memoarandum of Costs (Summary) as {ollows (complate ei!hara orbp
a, [X] Man. 1 am a resldent of or employad in the county where the malling occurred, '
(1) tenclosad a capy In an envalope AND

(a)[:] deposited the sealed envelope with he United States Postal Service with the postage fuily prepald.

(b}ﬂ'f:l placad the envelope Tor eallection and mailing on the date and at the place shown in tems balow following
our ordinary business praclices. I am readily familiar with this busmess' praciice for collecfing and processing
comespondencs for matling, On the same day that correspondenca is placed for collsution and mai!lng. itis
deposited In the ardinary caurse of business with the United States Postal Service in & sealed envelope with
postage fully prepaid,

(2) The envelops was addressed and mailed as follaws:
{e) Name ofpersonserved:  Michael M, Sieving, Esq.
{b) Address on envelope: Law Office of Michael M. Sieving
8865 LaRiviera Drive, Unit B
Sacramento, CA 95826 '

(o) Dateofmaling: August 18,'2015
(d} Place of mailfng {clly and state}, Khngas” City, MO '

b. ] Personal delivery. [ porsonally delivered a copy as follows:
(1) Name of person served:
{2) Address where delivered:

LI S LI

(3} Date dalivered:
(4) Time deliverad:

[ '

I declare under penalty of perqury under the faws of the State of Callfornia that the foregoing s true and correct,

Date: August 18, 2015 '

Rob:m K. Thomas
{TYFE OR PRINT NAME) -

MC-0104Rav July 1, 1899) MEMORANDUM OF; COSTS (SUMMARY] Pagn two
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+ SHORT 7ITLE Capacity v. New Motor Vehicle Board

ASE NUMBER

34-2014-80001848

MEMORANDUM OF COSTS (WORKSHEET)

1. Fliing and motion fees

Paperfiled . . .. Filingten
a Filing Fee - Initial Filing g 43500
b $
e $
d. 5
e $
f. $

g. [ tnformation about sdditionat fillng and motion fees is contalned in Attaghment 1g,

TOTAL 1, | $435

2. Jury fees T
Rate Eee & mileags
4. 5 .
b, §
c. %
d. $
e, [ Information about additional jury fees {s contained i Attachment Ze,
ToTAL 2|8
3. Jurorfood: § and lodaing: & TOTAL 3. [ 8
4 PDeposition costs v
) Name of ‘ Video-
denonent Takita Transarbing Traval taning Subtotals
a. $ $ 5 $ $
b $ R 8 5 $
C. § § $ $ $
d. § 4 $ . $ $
6. [} information about additonel doposliion costs is contalned In Attachment 4e.
TOTAL 4. | %
(Continued on reverse) Page_1_of _4

Fanm Apgroved for Oplonal Ugo
Judianl Couned of Galifonua
MC011 {Rav July 1, i909)

MEMORANDUM OF COSTS (WORKSHEET)

Cado of Geal Procadure,
551042, 1083 6




SORT re; Capacity v. New Motor Vehicle Board | CASE NUMBER
. 34-2014-80001848

5, Sarvice of process

Name of person Public Registared ' Other
sarved aofficer procass Publication {specify)
o New Motor Vehicle Boar $' ' $ 158.72. '$ 3 -
b, Michael J. Flannagan $ § 205.86 % $
¢. Callahan, Thompson, She 3 3 158,72 % ]

d. T3 Informatian about additianal costs for service of process is contained In Attachment 5d,

TOTAL 5, | $523.30 I
O AdachOnL e (POGE L. s e als |

7. Surefy bond promiuta {ilermize bonds and amouh:s): e e R A I

I R I 0

8. a Ordinary witness fees '

{1) daysat __ fday miles at gimie .... §
(é) | days at $iday miles at ghmile ..., §
(3) days at Hiday mitles at ¢imile ... $
| 4 ' o days at | $iday  _ miles af . fhmlle ... $
(5) ' days at $day : miles at ¢hile ... §

(6) [ thformation about additional ordinary wilness fees s contained in Attachment 8a(8).

SUBTOTAL 8a. | §

. ~ (Continued an next page) ] Page 2 _of 4
HE-011 (Rev Joly 1, 1299) . MEMORANDUM OF COSTS (WORKSHEET)




sHorT TITLE. Capacity v. New Motor Vehicle Board CABE NUMBER _
[ _ 314-2014-80001848

MEMORANDUM OF COSTS (WORKSHEET) (Continued)

8, b, Expertfees {por Code of Civil Procediire saction 968)

Name of wilness Eea
(.‘U hoursat$ __  r ... §
(2) ' hoursat$ e § |
3 housaty /e ... 8
(4 ‘ . hoursat$ M %

(6) ] information ebout additional expert witnass fees is cantalnad In Attachment 8h(5).

SUBTOTAL 8b. | §

G Court-ordarad expert faes

Name of wilnass Fea
n ' hours at $ B T
@ hours at § fne .8

(3) 1 information about addittona! court-ordared expart.witness fees Is containad In Attachment 8c{3).

SUBTOTALBe | §

TOTAL (50,8082 6

~

©. Gourtorderad transeripts (specify): || s s e e e eeleiaee.. 9| 8988.50
Transcript of hearing before Adminisirative Law Judge
1D.lAttnrnay foes {(enler hiers if contractual 6rsfa!uto:y fees are fixed without necessity of a court
deformination, otherwise a noffced motion Is requiradl | L L e 10,
11. Models, blowups, and photocopies of exiibits (specid . . . . . LMoL s

12. Gourt reportter fees (as aslablished by staltts)

a. (Mame of reporior): Fees: § 30.00

. b, (Name of reporter): . ) Foos: §

e, [ information about additional court reporier fees is contained in Altachment 12¢.

TOTAL 12 | % 30,00

13, Other (specy); See Attached,,........ v e e e - o 130 8 659,87
TOTALCOSTS ..... e et S o b ddeire et e e e e eeseieeiaanaaas Cerien $ 2,636.67
(Addllanal informallon may be sugplied on the reverse) Page_ 3 __of _ 4

MO-011 [Rov. Jaly 1, 1038] " MEMORANDUM OF COSTS {WORKSHEET)




sorr TirLe: Capacity v. New Motor Vehicle Board

CASE NUMBER

34-2014-80001848

MEMORANDUM OF COSTS (WORKSHEET) (Continued)

9
10
11
12
13

14|

15
16
17
18
19
20
21
22
23
24
26
26

v

Other expenses;
Copies of administrative record- $386.47
Record on Appeal - payable to the New Motor Vehicle Board - $273.40

[

1

Page_ 4 of _4

HC011 (Rov. iy 1, 1009] 1 MEMORANDUM OF COSTS (WORKSHEET)




IN THE

Coutt of Appeal of the State of Californin

IN AND FOR THE
THIRD APPELLATE DISTRICT

CAPACITY OF TEXAS, INC.,
Plaintiff and Respondent,

V.
GUARANTEED FORKLIFT, INC.,
Real Party in Interest and Appellant.
C080679
Sacramento County
No. 34201480001848CUWMGDS

REMITTITUR TO TRIAL COURT CLERK

I, ANDREA K. WALLIN-ROHMANN, Clerk/Administrator of the Court of Appeal of the
State of California for the Third Appellate District, do hereby certify that the attached
opinion or order, previously provided to the parties, is a true and correct copy of the'
original opinion or order entered in the above entitled cause that has now become final.

Respondent to recover costs on appeal.

WITNESS my hand and the seal of the Court affixed at my office this 18th day of
October 2016. ’

ANDREA K. WALLIN-ROHMANN
Clerk/Adminigtrator

yd ﬂubér

Receipt of the original remittitur in the above case is hereby acknowledged.

Jenna Swart
Deputy Clerk

Dated:OCT 20 2015!~

Trial Court Clerk

By: Mﬂ/\ | ,...,
Deputy :

lerk

D/ENDORSED |

0CT é 0 20

cc: See Mailing List

K. MIGHALD
Depaly Clerk

ATTACHMENT 3




IN THE

Court of Appeal of the State of California

THIRD APPELLATE DISTRICT

IN AND FOR THE

MAILING LIST

Re:  Capacity of Texas, Inc. v. Guaranteed Forklift, Inc.

C080679

Sacramento County No., 34201480001848CUWMGDS

Copies of this document have been sent by mail to the parties 6heckecl below unless they were
noticed electronically. If a party does not appear on the TrueFiling Servicing Notification and is
not checked below, service was not required.

Maurice Sanchez

Baker & Hostetler LLP

600 Anton Boulevard, Suite 900
Costa Mesa, CA 826267221

Timothy R Brownlee

Waits BrownLee Berger Dewaskim
401 W, 89th Street

Kansas City, MO 64114

Jonathan A. Michaels

MLG Automotive Law, APLC

2801 W Coast Highway, Suite 370
Newport Beach, CA 92663

Sacramento County Superior Court
720 Ninth Street '
Sacramento, CA 95814

I I




Court of Appeal, Third Appellate District
Andrea XK. Wallin-Rohmann, ClerkfAdwministrator
IN THE Eleetronieally ISSUED on B/25/2016 by A. Renner, Deputy Clerk

Court of Appeal of the State of Californin

IN AND FOR THE
THIRD APPELLATE DISTRICT

CAPACITY OF TEXAS, INC,,
Plaintiff and Respondent,
V.
NEW MOTOR VEHICLE BOARD,
Defendant and Appellant;
GUARANTEED FORKLIFT, INC.,
Real Party in Interest and Appellant.
C080679
Sacramento County
No. 34201480001848CUWMGDS

PARTIAL REMITTITUR TO TRIAL COURT CLERK AS TO THE APPEAL FILED BY
NEW MOTOR VEHICLE BOARD ONLY

|, ANDREA K. WALLIN-ROHMANN, Clerk/Administrator of the Court of Appeal of the
State of California for the Third Appellate District, do hereby certify that the attached
opinion or order, concurrently provided to the parties, is a true and correct copy of the
original opinion or order entered in the above entitled cause that has now become final.

Respondents to recover costs on appeal.

WITNESS my hand and the seal of the Court affixed at my office this 25th day of August
2016.

ANDREA K. WALLIN-ROHMANN
Clerk/Administrator

By: Anita Kenner
Deputy Clerk

Receipt of the original remittitur in the above case is hereby acknowledged.
Dated:
Trial Court Clerk

By:
Deputy Clerk

cc. See Mailing List




IN THE

Court of Appeal of the State of California

IN AND FOR THE
THIRD APPELLATE DISTRICT

MAILING LIST

Re: Capacity of Texas, Inc. v. New Motor Vehicle Board
C080679
Sacramento County No. 34201480001848CUWMGDS

Copies of this document have been sent by mail to the parties checked below unless they were
noticed elecironically. If a party does not appear on the TrueFiling Servicing Notification and is
not checked below, service was not required.

Maurice Sanchez

Baker & Hostetler LLP

600 Anton Boulevard, Suite 900
Costa Mesa, CA 92626-7221

Timothy R Brownlee

Waits Brownl.ee Berger Dewaskim
401 W. 89th Street

Kansas City, MO 64114

Michael D. Gowe

Office of the State Attorney General
1515 Clay Street, 20th Floor

P.O. Box 70550

Oakland, CA 94612-0550

Sacramento County Superior Court
720 Ninth Street
Sacramento, CA 95814




Court of Appeal, Third Appeliate District
Andyea K Wallin-Robhmann, Clerk/Adminisivator
IN THE Electronieally FILED on B/28/2016 by A. Kenner, Deputy Clerk

Court of Appeal of the State of California

W, IN AND FOR THE

THIRD APPELLATE DISTRICT

CAPACITY OF TEXAS, INC.,
Plaintiff and Respondent,
V.
NEW MOTOR VEHICLE BOARD,
Defendant and Appellant;
GUARANTEED FORKLIFT, INC.,
Real Party in Interest and Appellant.

C080679
Sacramento County
No. 34201480001848CUWMGDS

BY THE COURT:

Pursuant to the appellant New Motor Vehicle Board's written request, the appeal
filed on November 13, 2015, is dismissed. It is further ordered that the partial remittitur
issue forthwith. (See Cal. Rules of Court, rule 8.244(c)(2).)

cc: See Mailing List




v

IN THE

Court of Appeal of the State of California

IN AND FOR THE
THIRD APPELLATE DISTRICT

MAILING LIST

Re:  Capacity of Texas, Inc. v. New Motor Vehicle Board
C080679
Sacramento County No. 34201480001848CUWMGDS

Copies of this document have been sent by mail to the parties checked below unless they were
noticed electronically. If a party does not appear on the TrueFiling Servicing Notification and is
not checked below, service was not required.

Maurice Sanchez

Baker & Hostetler LLP

600 Anton Boulevard, Suite 900
Costa Mesa, CA 92626-7221

Timothy R Brownlee

Waits BrownlLee Berger Dewaskim
401 W. 89th Street :
Kansas City, MO 64114

Michael D. Gowe

Office of the State Attorney General
1515 Clay Street, 20th Floor

P.0. Box 70550

Oakland, CA 94612-0550

Sacramento County Superior Court
720 Ninth Street
Sacramento, CA 95814




Court of Appeal, Third Appellale Disirict
Andrey K, Wallin-Rohmann, ClerkiAdministritor
IN THE Elecironically m.sn on 8/17/201 6 by J. Swarizendruber, Deputy Cleck

@Inm't of Appeal of the SHtate of @alitnmia

' .. INAND FOR THE'
M ~ THIRD APPELLATE DISTRICT

CAPACITY OF TEXAS, INC.,
Plaintiff and Respondent,
V. :
NEW MOTOR VEHICLE BOARD,
Defendant and Appellant;
GUARANTEED FORKLIFT, INC.,
Real Party in Interest and Appellant,

C080679
Sacramento County .
No 342014800018480UWMGDS

BY THE COURT:

Appellant Guaranteed Forklift, Inc., has been noftified pursuant to rule 8.220(a)
of the California Rules of Court and has not filed the appellant's opening brief.
Therefore, the appeals filed on November 10, 2015, and Novamber 20, 2015, are

dlsmlssed

RAYE, P.J.

cc: See Mailing List .




IN THE

Ql:nutt of Apyeal of the State of @',alttnmta |

IN AND FOR THE
THIRD APPELLATE lDISTRICT

MAILING LIST

Re: Capacity of Texas, Inc. v. New Mator Vehicie Board
€080679
Sacramento County No. 342014800013480UWMGDS

Copies of this document have been sent by mail to the parties checked below unless they were
noticed electronically. If a party does not appear on the TrueFiling Servicing Notification and is
not checked below, service was not required. .

Maurice Sanchez

Baker & Hostetler LLP

600 Anton Boulevard, Suite 800
Costa Mesa, CA 92626-7221

Timothy R Brownlee

. Waits BrownLee Berger Dewaskim

401 W, 89th Street ' . .

Kansas City, MO 64114 '

Michael D. Gowe

Office of the State Attorney General
1615 Clay Street, 20th Floor

P.0O. Box 70550

Oakland, CA 94812-0550

Jonathan A. Michaels

MLG Automotive Law, APLC -
2801 W Coast Highway, Suite 370
Newport Beach, CA 92663

Sacramento County Superior Court
720 Ninth Street
Sacramento, CA 95814

L]




