NEW MOTOR VEHICLE BOARD
1507 - 21lst Street, Suite 330
Sacramento, California 95814
Telephone: (916) 445-2080
STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of

ADVANTAGE LOMA LINDA, LLC dba Protest No. PR-1809-02

ADVANTAGE SAAB,

)
)
)
)
)
)
)
)
)
)
)
)
)

Protegtant,
V.
SAAB CARS USA, INC.,
Respondent.
DECISION

The attached “Proposed Order Re: Resgpondent’s Motion to

Dismigs—and—StrikeProtest’—of—theAdministrative Law Judge was
congidered by the Public members of the New Motor Vehicle Board
at its General meeting of September 10, 2002. After such
consideration, the Public members of the Board adopted the Order
on Respondenﬁ's Motion to Dismiss and Strike as its Decision in
the above-entitled matter.

This Decision shall become effective forthwith.

GL’E /ET%:VENS
Vice {Presidént

Néw otor Vehicle Board
N’
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NEW MOTOR VEHICLE BOARD
1507 - 21st Street, Suite 330

Sacramento, California 95814 : S
Telephone: (916) 445-2080 CERTIFIED MAIL

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of

ADVANTAGE LOMA LINDA, LLC dba
ADVANTAGE SAAB,

Protest No. PR-1809-02

ProteStant,'
V. RESPONDENT'S MOTION TO
SAAB CARS USA, INC.,

)
)
)
)
; . L o
) PROPOSED ORDER RE:
)
)
i
'Respondent. )
' )

TO: Michael J. Steporiovich, Jr., Esq.
'~ Attorney for Protestant
STEPONOVICH ‘& ASSOCIATES
Orange ‘Financial Center
701 South Parker Street, Suite 7500
Orange, California 92868-4762

Patricia M. Coleman, .Esqg.

Attorney for Respondent C
FEENEY KELLETT WIENNER & BUSH, LLP
150 South Los Robles Avenue

Suite 400 -

Pasadena, California 91101

FACTUAL AND PROCEDURAL BACKGROUND

1. Protestant, Advantage Loma Linda, LLC dba.Advantage Saab

1

DISMISS AND STRIKE PROTEST




10
11
12
13

16

17

18
19
20
21
22
23

24

("Advantage"). is operating as an authorized Saab Service Center and is
located at 25072 Redlands Boulevard, Loma Linda, California.
2. Respondent, Saab Cars USA, Inc., ("Saab"), is a distributor of -

Saab products and is located at 4405A International Boulevard, Norcross,

Georgia.
3. Representatives of the parties signed a "Saab Authorized
Service Center Agreement" ("Service Agreement") with an effective date:

of July '9, 1999.- The Service Agreement provided for "a term of six (6)
months and then continuing on a month to month bésis". "The Service . .
Agreement also provides that either party may terminate without cause by
written notice "with termination to be effective one (1) month after the
other party's receipt of the notice." ,

4. By letter dated May 9, 2002, Séab gévevAdvantage notice that -
Séab wasbgexercising its;right'Of‘termination without cause, effectivé
sixty (60) days upon receipt".

5. | On May 29, 2002, Advantage filed a protéstuwith the New Motor
Vehicle'Boérd ("Board") Seeking a hearing before the Board pursﬁant to
the provisions of Vehicle Code sectioné 3060 and 306111_

| 6. '_On July 21, 2002, Saab filed a Motion to Strike and Dismiss
~Protest‘asserting that the Board is without jurisdictioﬁ.to-hear the ..
protést as the Service Agreement. is not a "franchise" as defined in
section 331(b) and Advantage is not a "franchisee" as defined in section
331.1.

7. On Augﬁsﬁ 7, 2002, Advantage filed its~Opposition to Motion to
Strike and Dismiss Protest, and on Augustle, 2002, Saab filed its.reply

to Advantage's opposition.

! pAll statutory references are to the California Vehicle Code
unless otherwise indicated.
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8. A scheduled telephonic hearing of the motion was held on
August 22, 2002, before Anthony M. Skrocki, Administrative Law Judge.-

During the hearing, Advantage was represented by Michael J. Steponovich,

Jr.. of Steponovich & Associates, Inc.,. and Saab was represented by

Patricia M. Coleman, of Feeney Kellett Wienner‘&'Buéh, LLP.

SAAB'S MOTION TO DISMISS THE PROTEST

Is the Saab "Authorized Service Center Agreement" a
Franchise within the Definition of Vehicle Code section 3317

Applicable Vehicle‘Code Sections

9. For Ad&antage to have the protec&ionﬁoﬁ'sections 3060 and
3061, the Service Agreement would have to qualify as a "franchise”
within the definition of section 331(a) and not be excluded by section
331(b).,'Advantage would have to be a "franchisee"»asAdefined.in:section
33i.i and Saab would have to be a "franchisoxr" as defined in section .
331.2.

10. The relevant code seétions, in part; afe as follows:

Section 3050: "The board shall do all of the following: -

(d) Hear and decide, within the limitations and ih
accordance with the procedure provided, a protest
. presented by a franchisee® pursuant.to. Section 3060... "

Section 3060:

"...no franchisor shall terminate or refuse to continue
any existing franchise unless...

Section 3061:
"In determining whether good cause has been established

for modifying, replacing, terminating or refusing to
continue a franchise..." '

? Emphasis added.
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11.

‘Section 331.1 defines a franchisee as:

A "franchisee" is any person who, pursuant to a

franchise, receives new motor vehicles subject to
registration under this code, new off-highway -
motorcycles, as defined in Section 436, or new trailers -
subject to identification pursuant to Section 5014.1 from.
the franchisor and who offers for sale or lease, or sells

" or leases the vehicles .at retail or is granted the right’

to perform authorized warranty repairs and service, or.
the right to pérform any combination of these act1v1t1es

Section 331:.2 deflnes a franchisor as:

A "franchisor" is any person who manufactures, assembles,
or distributes new motor wvehicles subject to registration
under this code, new off-highway motorcycles, as defined
in Section 436, or new trailers subject to identification

pursuant to Section 5014.1 and who grants a franchise.

All of these sections have as the fundamental requirement for

their application that there be a "franchise" which is defined in

section 331 as follows:

Section 331: "

(a) A "franchise" is a written agreement between
two or more persons hav1ng all of the following

. conditions:

(1) A commerc1al relatlonshlp of definite duratlon
or continuing indefinite duration.

(2) The franchisee is granted the right to offer
for sale or lease, or to sell or lease at retail new
motor vehicles or new trailers subject to identification
pursuant to -Section 5014.1 manufactured or distributed by
the franchisor or the right to perform authorized
warranty repairs .and. service, or the.right to perform ANy
combination of these activities.

(3) The franchisee constitutes a component of the’
franchisor's distribution system.

(4) The operation of the franchisee's business is
substantially associated with the franchisoxr's trademark,
trade name, advertising, or other commerc1al symbol
designating the franchisor.

(5) The operation of the franchlsee 8 business is
substantially reliant on the franchisor for a continued

‘supply of new vehicles, parts, or accessories.

(b) The term "franchise" does not include an
agreement entered into by a manufacturer or dlstrlbutor
where all the following apply:

(1) The person is authorized to perform warranty
repairs and service on vehicles manufactured or
distributed by the manufacturer or distributor.

4
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Agreement

13.

foilowing:

(2) The person is not a new motor vehicle dealer
franchisee of the manufacturer or distributor.

(3) The person's repair and service facility is not
located within the relevant market area of a new motor
vehicle dealer: franchisee of the manufacturer or

distributor

Therefore, it is necessary to analyze the terms of the Service:

to‘deterﬁine if it qualifies as a franchise.
The Service Agreement Provisions

The relevant portions of the Service Agreement include the

Preliminary Provisions

Saab and Service Center ("Advantage") wish to enter into
an agreement whereby Saab will sell parts and accessories
covered by this Agreement to Service Center for resale in
connection with services performed by Service Center on
Motor Vehicles. . : :

1. Definitions

"Motor Vehicles" shall mean new passenger cars

" manufactured by Saab Automobile AB and’ distributed by

14.

fSaab

"Parts and Accessories" shall mean parts and accessories
manufactured by or for Saab Automobile AB or for Saab,
designed for use on Motor Vehicles and distributed by
Saab : :

2;‘ Authorization and Location

Service Center is not authorized to either purchase Motor
Vehicles from Saab or sell Motor -Vehicles (previously
defined as new vehicles) to the consuming public.

Application of the Statutory Definition of
"Franchise" to the Service Agreement

Does the Service Agreement satisfy all of the "conditions" of

section 331 for it to be a franchise?

(A) There is a written agreement evidencing a commercial

5
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relationship of definite duration or continuing indefinite duration.
(Sec. 331 (a) (1)) v |

(B) Advaﬁtage was granted the right to "perform authorized -
warraﬁty repairs and service". (Sec. 331(a) (2)) .

(C) -‘Advantage does conétitute a‘compoﬁent of Saab's "’
distribution system.. (Sec.=331(a)(3)) : _ L -

(D) The operation of Advantage's business is substantially
associated with Saab's trademark, trade name, ad?ettising, or other
comﬁercial symbbl designating Saab. (Sec. 33l(a)(4)).

(E) The operation of a portion of Advantage's business is
substantially relianﬁ on Saab for a continued supﬁly of new ... parts or
accessories. (Sec. 331(a) (5))

14. Stopping at this point‘wbuld lead to the conclusion that
Advahtage is a "franchisee";'however, gsection 33i,continués with
subdivision (b), as indicated above, and its provisions state that the .
ServicelAgreemént is‘noﬁ a franchise if nall the following apply". Its
épplication.is as follows:

(A) Advantage is authorized to perform warranty repairs and
service on Saab vehicles. (éec. 331 (b) (1)) . The Service Agreement so.
provides.

- (B) Advantage is not a new motor vehicle dealer franchisee of
Saab. (Sec. 331(b) (2). Section 426 defines "New Motor Vehicle Dealer"

to be "... a 'dealer' as defined in Section 285, who, in addition to the

requirements of that section, either acquires for resale new and

unregistered motor vehicles from manufacturers or distributors of those

motor vehicles or acquires for resale new and unregistered off-highway
motorcycles from manufacturers or distributors of the wvehicles..." The

Service Agreement is limited only to authorizing Advantage to "service

6
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and repair" Saab vehicles and its language specifically excludes any‘

right to purchase vehicles from Saab or to sell new Saab vehicles to thé

‘consuming public. It was represented by counsel for both parties that

to their knowlédge and belief Saab had never sold any vehicles to
Advantage -during the term of the Service Agreemeﬁt-‘wThe-Protestv
document on its face recites only that'"Protestaﬁt'ié-a-new motor - -
vehicle dealer selling SAAB'parts and service..." and does not state
that Advantage acquires new vehicles from Saab for resale. . -

(C). Advantage'é repair and service faéility is not located..

within the relevant market area. of .a new motor vehicle dealer franchisee

ofVSaab. (Sec. 331 (b)(3)). As stated in the uncontested Declaration of
Michael Rice, National Marketing Representation Manager of Saab: = "There
is ﬁo authorized ‘Saab new motor vehicle dealer franchisee located within
a 10 mile radius of .protestant Advantage Loma Liﬁda, LLC dba Advantage .

n3

Saab (Advantage) .

. CONCLUSION AS TO WHETHER THE SERVICE AGREEMENT IS A FRANCHISE
15. It is concluded that the Service Agreement is not a
"franchise" within the definition of section 331 as it is excluded by

the provisions of section 331(b).

® Section 507 provides that "The 'relevant market area' is any
area within a radius of 10 miles from the site of a potential new
dealership.” This section typically applies to an establishment. or
relocation of a dealership and allows franchisees of the same line-make,
who are located within that 10-mile radius, the right to protest
pursuant to sections 3062 and 3063. It may be that Saab intends to
establish or relocate a Saab franchisee and that Advantage would have
been within 10 miles of the proposed new location. The anomalous result
could be that Advantage may have been able to protest, pursuant to
section 3062, the attempted establishment or relocation of another Saab
franchisee, but Advantage cannot protest its own termination. This
issue is not before the Board and any perceived inequity that may arise
under this anomaly would regquire legislative action to correct. Also,
what the result would be if there did happen to be another existing Saab
franchisee within 10 miles of Advantage need not be addressed at this
time.
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© 16. ‘Because the Service Agreement is not a franchise, Advantagé is
not a "franchisee" and Saab’'is not a "franchisor". = Therefore sectionsg-~
3060 and 3061 are not applicable. .

OTHER CONTENTIONS OF ADVANTAGE

17. Advantage. contends that Saab has waived its right to challenge
the jurisdiction of the»Boatd to hear the protestﬁby-submitting itself-
to the Board's jurisdiction. Advantage claims this occurred by Saab

including on its notice of termination the notice required by section

.3060(a) (1) (¢) that the dealer has a right to file a protest with the

Board.
18. This argument is without merit as the parties cannot create

jurisdiction where none existed. Nor can the parties waive subject

‘matter jurisdiction. P S o

19..- AdvantageAalso'asserts that there are other written documents

conﬁaining language stating that Advantage'was to be -authorized to

purchase and resell new Saab'motor vehicles. . These documents were part

of the application submitted by Advantage to Saab prior to the issuance
of the Service Agreement. They were form documents of Saab pertaining

to such things as the organization and capitalization of Advantage,

proposed premises, personnel of Advantage, Saab gxterior;identification |

guidelines and payment therefore, license and tax information, public-
information and advertising, information technology equipment, security
interests in Advantage's assets, aﬁ Automated'Clearing House Agreement,
Electronic Payment Authorization, and permission'for sign usage. For
the reasoﬁs stated below, none of these are controlling as to whether
Advantage was franchised to purchése and resell new Saab wvehicles.

20. The Service Agreement contains an effective date of July 7,

'1999. Many of the above documents are dated April, 1999, and all appear

8
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to be part of Advantage's application for the Service Agreement. - The
Service Agreement at paragraph 28 contains the following language:
There -are no other agreements or understandings, either
oral or in writing, between the partles affecting this
Agreement or related to the servicing of Motor Vehicles,
or to Part ‘(sic) or Accessories, except as specifically
provided herein. ' = - R
This Agreement cancels and supercedes all prev1ous ,
written or oral agreements between the parties except
with respect to any indebtedness which may be ow1ng to
either party by the other.
Thérefore, even if there were any prior agreements indicating a right to
purchase and resell new Saab vehicles, the prior ‘agreements, oral or
written, would be discharged.

21. Also, to the extent that any prior documents may indicate a
right to purchase new Saab vehicles, such documents would be
coﬁtradictory;with and thus superceded by the express language in the
Service Agreement stating, "Service Center is not authorized to either
purchase Motor Vehicles from Saab or sell Motor Vehicles to the -
consuming public".

22. In the event that the undated documents submitted by Advantage

were subseQuent,touthe date of the Service Agreement, they would not be

effective ﬁobexpand Qr_vary»the terms of the Seryice Agreement to

include the right to purchase new vehicles from Saab because of
Paragraph 28 of the Service Agreement which provides:

No change or modification to any printed portion of this

Agreement shall be valid or binding upon Saab unless

approved in writing by the Vice President-Sales &

Marketing of Saab or the Regional Director for.the region

in which Service Center is located, or the individual (s)

then holding such respon81b111t1es

23. If the documents came into existence subsequent to the Sexvice

agreement, the provisions purporting -to give Advantage the right to buy

9
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new Saab vehicles would be a "change or modification to" the "printed
portion" of the Service Agreemenﬁ which expressly exéludes'the purchase-
or re-sale of Saab vehicles. The documents as presented to the Board .

are noﬁ;signedAby the appropriate representatives of  Saab as would be

.required by Paragraph 28.

PROPOSED ORDER RE: SAAB'S MOTION TO STRIKE AND DISMISS PROTEST -

7'_It'is recommended that the Board issues its order as follows:
Respondent's Motion to Strike and Dismiss Protest is granted. ~The

protest is dismissed.

I hereby submit the foregoing which
constitutes my proposed order in the
above-entitled matter, as a result of
a hearing before me on the above date
and recommend the adoption of this
proposed order as the order-of the
‘New Motor Vehicle Board.

. DATED: August 27, 2002 ) .

ANTHONY M. SKROCKT
Administrative Law Judge

By
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Steven Gourley, Director, DMV
Terri Thurlow, Chief,
Licensing Branch, DMV

1:\PROTESTS\OPENPRO\PR-1809-02\PR-1809-02.prop.ruling.fxm l O




