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STATE OF CALIFORNTA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of

PH AUTOMOTIVE HOLDING. CORPCRATION

dba PACIFIC HONDA,
rProtestant,
V.

AMERICAN HONDA MOTOR cc., INC.,

Resgpendent.

Ih the Matter of the Protest of

' CUSH AUTOMOTIVE GROUP dba CUSH

HONDA SAN DIEGO,

Protestant,
V.

AMERICAN HONDA MOTOR CO., INC.,

/ Respondent.

In the Matter of the Protest of
TIPTON ENTERPRISESL INC., dba

TIPTON HONDA,
Protegtant,

V.

AMERICAN HCONDA MOTCRE CO., INC.,

Respondent.
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In the Matter of the Protest of
BALL AUTOMOTIVE GROUP dbha BALL

HONDA, Protest No. PR-1948-05

Protestant,
V.

AMERICAN HONDA MOTOR CO., INC.,

Respondent.

T M e N N o Nt Mt St et

DECISICN

At  its regularly scheduled meeting of April 5, 2006, the
Public members’ of the Board met and considered the

administrative record and‘“Préposed Order Granting RespOndeht’su

Motion to Dismiss Protest of .Cush Automotive Group d.b.a. Cush

Honda San Diego (Protest No. PR-1946-05) and Denying Reqguest to -

Strike PFindings” in the above-antitled wmatters. After guch

consideration, the Beard adeopted the Proposed Order as its final

Decision in_this matter. The Administrative Law Judge shall not
- consider any evidence pertaining to  UnitedAuto Gfoup’s
acquisition of Cush Honda, when the matter is decided during the
upcoming Remand Hearing. |
Thié Decisgion sﬁall become’ effective forthwith.

IT IS SO ORDERED THIS 6% DAY OF APRIL 2006.

T

GLENN E. STEVENS
Presiding Public Membér
‘New Motor Vehicle Board




10

11
12
13
14
15

16

17

18
20

21

22.
23
24.

25

26 |

27

28

Sacramento,

NEW MOTOR VEHICLE BOARD

Street, Suite 330
Celifornia 355814

(916) 445-~2080

1507 — 2157

Telephone:

In the Matter of the Protest of

PH AUTOMOTIVE HOLDING CORPORATION
dba PACIFIC HONDA,

Protestant,

V.

- / - -
AMERICAN HONDA MOTOR Co., INC.,

Respondent.

STATE OF .CALIFORNTA

In.the‘Mattef of fhé Prptést of-

CUSH AUTOMOTIVE GROUP dba CUSH
HONDA SAN DIEGO,

_Protest No.

Preotestant,
V. :
AMERICAN HONDA MCTOR CO., INC.,

: ) Respondent.
In the Matter of the Protest cf
TIPTON ENTERPRISES INC., dba
TIPTON HONDA, _ ‘

Protestant,
V.
INC.,

AMERICAN HONDA MOTCR.- CO.,

Respondent..

CERTIFIED MAIL

NEW MOTOR VEHICLE BOARD

Protest No. PR-1945-05

. PROPOSED ORDER. GRANTING

RESPONDENT’ S MOTION TO
DISMISS PROTEST OF CUSH
AUTOMOTIVE GROUP. D.B.A., CUSH

" HONDA SAN DIEGO- (PROTEST NO,

PR~1946-05) AND DENYING
REQUEST TO STRIKE FINDINGS

PR-1246~05

Protest No. PR-18947-05
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In the Matter of the Protest of

BALL AUTOMOTIVE GROUP dba BALL
HONDA, :

AMERICAN HONDA MOTOR CO., INC.,

Protest No. PR-1948-05
Prctestant,

v.

Respondent. -
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Michael J...Flanagan, Esqg.:

Attorney for Protestants

LAW OFFICES OF MICHAEL J. FLANAGAN
2271 Fair OCaks Boulevard, Siuite 450

"Sacramentc, California 95825

Alton G. Burkhalter, Esdq.

Jonathan A. Michaels, REsqg.

Rosamund M. Lockwecod, Esq.

Attorneys for Protestants .
BURKHALTER, MICHAELS, KESSLER & GEORGE LLP
4 Park Plaga, Suitsé 850

Irvine, California ‘92614

Wallace M. Allan, Esq.

Eric Y. Kizirian, Esqg.
Attorneys for Respondent

- O"MELVENY & MYBRS LLP

400 South Hope Street ‘
L.os Angeles, California 90071-2899

Of Counsel

Richard H. Otera, Esq.
Attorhey for Respondent
HONDA NORTH AMERICE, INC.
700 Van Ness Avenue
Terrance, Californizs 80501
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PROCEDURAL BACKGROUND OF THE PROTESTS

1. Protestants are:

a. PH Automctive Holdlng Corporation, dba Pa01f1c Honda
(“Pacific Honda”), located at 4761 Convoy Street, Kearny Mesa,
California; L p
| " b. Cush Autecmotive Group, dba Cush Hoﬁda SanlDiego (“Cush
Honda”), located at 5812 Mission Gorge, San. Diego, Califofnia;
- C;.t T%R??E.EntérpriseS(;FQQ-r-dga'TiPtOQ;HQHda (“Tipton

Honda”), located at 889 Arnelie Avpnue, El Cajon, Callfornla, and

d. Ball Auuomotlve Group, dba Ball Honda (*Ball Honda”),

located at 2135 National City Boulevard, National City, California.

2. Respoodent is American Hondo Motor Co., Ioc. (“AHM”),
located at 1919‘Torrance Boulevard, Torrancé, California.
' 3. . Pursuant to California Vehicle Code section 3062', by letters
dated Mérch 11, 2005, AHM ga%e notice to Pacific Hondo, Tipton Hondan

and Ball Honda of AHM’s intentiom to establish a “Horda automobile

.dealershlp” at Costa Bella and Lemon Grove Avenue in Lemon Grove. A

Slmllar notice, dated March 14, 2005, was given to Cush Honda. The

New Motor Vehicle Boérd (“Board”) received notice'on March 17, 2005.

4. At the time of the noﬁices, all of the named dealerships

were franchlsees of AHM and were the only Honda automoblle franchlsees

located within the relevant market area® of the proposed additional

dealershlp
/77

a1l statutory references are to the California Vehicle Code, unless otherw1se

indicated. i
2 The “relevant market .area” is an area within a radius of 10 mlles from the 51te

of a potential new dealership. Sectlon 507.
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was conducted commencing on September 19, 2006 and concluding on. = 77|

September 30, 2005,

5. Each Protestant separately filed timely protests on March.'
24, 2005.

6. Upon stipulation of the parties, the Board,‘on April 4,
2005, ordered that the protests be consolidated. |

7. A hearing on the merits of the protests was conducted
pursuaﬁt to Seétion 3065 before Merilyn Wong, an administrative law

judge for the Board. The -initial evidentiary portion of the hearing

8. Protestants were represented by Michéei J. Flanagan, Esg. of
the Law Offices of Miéhael J. Flanagan, 227? Féir Oaks BquleVard,
Suite 450, Sacramehto, California and ,Jonathan A. Michaels, Esq_ éf
Burkhélte:, Michaels} Kessler & Géorge, LLPp, 4 Park Plaza, Suite 850,
Irvine, California. |

9. Wailacé M. Allan‘f Esg. and Eric Y. Kizirian, Esg. of.
O'Melveny & Myers LiP, 402 South Hope-Street, Los Angeleé,'California,‘
repfesented-AHM. . | ,

| 10._ Subsequent to the hearing, the parties submitted post-
hearing briefs and thekmatﬁér was deemed submitted to Admiﬁistratiﬁé
Law Judge Wong on Deceﬁber,23, 2005. |

11. Judge Wong submitted a Proposed Deciéion'to the Board on -
January 23, 2006. If adopted by the Board, the Proposed Decision
wolild overrulé the four protests and would pérmitrAHM'to estab;ish the
additional dealership. |

REMAND BY THE BOARD

12. On January 26, 2006, the public members of the Board met and
coﬁsidexed.the administrative reccrd and thé-Proposed Decision of

Judge Wong.
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13. On February 1, 2006, the Board issued an ORDER REMANDING THE

PROPOSED DECISION DATED JANUARY 23, 2006. The Order of Remand

contained the following instructions.

1. The ALJ shall consider the effect that the

- establishment of a new Honda franchise in Lemon Grove will

have on the retail moter vehicle business and on the
consuming public’s welfare within the relevant market area
{(Veh. Code § 3063(b)), solely as it may rélatgmﬁp the
finapciél impact on Tipton Enterprises, Inc., dba Tipton
Honda (fTipton Honda”); | o

| 2. The ALJ shall consider whether.thé establishment of
the additional franchise iﬁ,Lemqn Grove would increase
competition and therefore be in the publié intereét'(Veh.
Code § 3063(@)),'o£ would the increased dompetiéioﬁ be
detrimental or ruihous tb.the financial wélfare of Tipton
Honda. | |

3. In considering the above “good cauéé factors” only,
the ALJ may reopén the record tec take additional evidence
and/oxr briefing from the parties.

4. The ALJ shall make these facﬁual determinations on
the financial impact on-Tipton'Honda without'consideration of
Whéther Tipfoﬁ Honda could mitigate this effgct by‘chaﬁging
the way i1t does business (see paragraphs 99-100 in Proposed
Decisicn) in orde; to‘adapt £o the new eétabiished franchise,

PROCEDURAL BACKGROUND RELATING TO THIS MOTION TO
DISMISS THE PROTEST OF CUSH HONDA

. 14. On February 9,~200€, prior.to any further evidentiary

proceedings with respect to the Order of Remand, AHM filed this MOTION

B
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AHM.

TO DISMISS PROTEST OF CUSH AUTOMOTIVE GROUP D.B.A. CUSH HONDA SAN
DIEGO. |

15. On: February 17, 2006, counsel for the Protestants filed -
PRQTESTANTS'.OPPOSITON’IO‘MOTIQN TO DISMISS PROTEST OF CUSH AUTOMOTIVE
GRQUP DBA CUSH HONDA SAN DIEGO. |

16. - On Februafy 23, 2006, AEM filed its REPLY BRIEF IN SUPPORT

OF AHMC’S MOTION TO DISMISS PROTEST OF CUSH'AUTOMOTIVEiGROUP D.B.A.

|[CUSH HONDA SAN DIEGO (PROTEST NO. PR-1946-05)... .

17. On February 23, 2006, a hearing on the motion commenced

before Anthony M. Skrocki, an administrative lawijudge for the Board.’

Protestants were represented by Michael J. Flanagan, Esg., of The Law

Offices of Michael J. Flanagan, and by Jonathan A. Michaels, Esq., of-
Burkhalter, Midhaels, Kessler & George, 1LP. Wallace M. Allan, Esqg.,

and Eric Y. Kizirian, Esg., of O'Melveny & Myers, LLP; represented

7

o

- 18. During this héaring, counsel for Protestants objécted.to the
content of theibriefs submitted by AHM, asserting that,~ in response to
atspecific inguiry cduring the establishment of the briefing schedule, .
he had been told that there wgs no authority upon which.AHM wouid rely
other ‘than what!wés in AHM’s initial motion and supporting documents,
but that AHM included authority in AHM’S Reply Brief. Profestants’
counsel reguested that no'ruling-be.made on RAHM' s motion until
Protestants had been given an bpportunity'to sﬁbmit'addiﬁioﬁal
pleadings in response to tﬁé Eitations of authority which éppeared for
the first time in AHM's Reply Brief of February 23, 2006. ‘

19. After hearing the arguments of counsel on the issudes and
considering the pleadings, Pxote;tants’ counselfs-request for

additional briefing was granted and the hearing on the motion was
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continued.

20. On-March 2, 2006, Protestants submitted PROTESTANTS’
RESPONSE TO RESPONDENT’S REPLY BRIEF IN SUPPORT OF AHMC’S MOTION TO
DISMISS PROTEST CF CUSH AUTOMOTIVE GROUP D.B.A. CUSH HOﬁDA SAN DIEGO
{PROTEST NO. PR-1946-03). _

21. 0On March 9, 2006, AHM submitted its SUPPLEMENTAL REPLY BEIEF
IN SUPPORT OF AHMC'S MOTION TO DISMISS PROTEST OF CUSH AUTOMOTIVE
GROUP. D.B.A, CUSH HONDA SAN DIEGO (PROTEST NO. PR-1946-05).

22. On March 13; 2006, the hearing cn AHM’s_motion resumed-
before Aﬁthbn§ M. S%rocki, adﬁinistrétive'iaw ju&ge for the_éoard.
Counsel appeéring for Protéstanfs were Michael J. Flanagan, Esqg., of
The Law Offices of Michael J. f;anagan, and Rosamund M. Lockwood,
Esg., of Burkhaite:,IMichaélé, Kessler & George LLP. Counsel
appearing for AHM were Wéylace M. Allan} Fsqg., and Eric Y. Kizi£ian,
Esqg., of.Q’Melveny & Myers LLP. |

FACTS ASSERTED BY AEM GIVING RISE TO THE MOTION TO
DIMISS THE PROTEST OF CUSH HONDA -

23. Subsequent td the September 30, 2005 conclusion of tﬁe
initial evidentiary heafing before Judge Wong, but before she
submitted her Proposed Decision-on Jantary 23, 2006, there was'a
“transfer? (sale)'of_fhe Cush Automotive Group, including the Cush

Honda San Diego dealérship (the Protestant), to the UnitedAuto Group

~

(“UAC”)._ As a result of the sale, Cush Hondé ceased beiné a
franqhisge of AHM and the former Cush Honda dealership, now owned by
ﬁAG,-is operating under the néme “Honda Mission Valley”.

24. A document submitted‘by AﬁM in support of its motion to
dismiss reads as follows: | |

/17
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This is to confirm that on January 9, 2006 the transfer of
ownership and/or certain assets of M.S.M. GROUP, INC. dba
CUSH HONDA SAN DIEGO has been completed in accordance with
the documentation previously submitted for approval by
American Honda Mctor Co. Inc. This further confirms that we
understand that this transaction is a transfer of the
dealership or “franchise” and not a termination of a
dealership or “franchise”, and that it does not entitle
either of us to claim any rights that might exist or arise
in connection with a termination.

25. Stephen P. Cushman signed the document in behalf of M.S.M.

GROUP, INC. (Seller), and Robert V. Miller sigmed in behalf of UAG SAN

DIEGO, H1, Inc. {(Buyer).
26. AHM alsc submitted a document dated Jahuafy 9,”2006} from

the Honda Attomobile Divisioch signed by Richard Colliver, Executive

Vice President of AEM. This document was addressed to the Dealer

Licensing Section of the Department of Motor Vehicles and reads as

follows:

This will cerxtify that the undersighed (sic), as a distributor
for Honda Motor Co., Ltd. automobiles, was appointed this date:

. UAG San " Diego H1l, Inc.
dba ‘Honda Mission Valley
5812 Mission Gorge

. San Diego, CA 392120

This will certify that the dndersignéd (sic), as a di$tributor
for Honda Motor Co., Ltd. automobiles, was cancelled this date:

M.S.M. Group, ‘Inc.

dba Cush Honda San Diego
5812 Mission Gorge

San Diego, CA 22120

as a dealer for HONDA automobiles. : . -

27. In addition to the above documents, AHM submitted a letter
dated January 1z, 2006, from UAG addressed to the Board which states

in part as follows:

©On January 9, 2006, UnitedAuto Group acquired the Cush
Automotive Group including Cush Honda San Diego. The
dealership has since been renaned Honda Mission Valley.
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UnitedAuto Group is reqguesting that the protest by Cush
Automotive Group to the addition of a Honda franchise in:
Lemon Grove, CA. be dismissed. It is our intention not to
protést the appointment cf the new Honda dealership. )

28. This letter was signed in behalf of UAG by Bob Miller, Vice
President fdr Manufacturer Relatioﬁs, with copies sent to Frank
Beniche of AHM, as well as Roger Penske Sr., and George Brochick.

29. The fogmer owner odeush Honda has refused to dismiss the
protest voluntarily.

. CONTENTIONS OF AEM AS TO WHY THE PROTEST OF CUSH HONDA~

SHOULD BE DISMISSED AND AHM'S REQUEST TO
STRIKE PROPOSED FINDINGS

30. In its_Motion, AHM contends that Cush Honda “no longer has
any standing te protest'the proposed ﬁew déalership in Lemon Grbve;“,_
and that “[t]o permit a non-dealer, with agsolutely\no stake in the
;utcbﬁe of this protest{ to continue with its proteSt runs afoul of
the requirements of California Vehicle Code § 3062, which only allowé
a ‘fran;hiSee’ to proteét the broposed establishment of Honda |
repregentation in Lemon Grove;”' (AHM Motion, page 3, lines, 11—13;
and 16~19) ' |

31. AHM “requests” two things in connection with-its motion:

a. “[T]hat Cush’s protesf be diémissed with prejudice”; and

b. “[A]lny proposed findings relatiﬁg specifically to Cush be
‘struck from Judge Wong’s Proposed Decision.” (AHM Motion, page 3,
lines 19-21) | |

32. AHM did not, in its moticn, specifically identify which
prbposed findings AHM desired fo-havé stricken. However, during the
initial hearing on the motion, the adminiétra%iﬁe laﬁ judge began .the
prpceeding by asking counsel for AHM about the findings at issue. ZAHM

at that time identified the findings as numberé 27 through 30 and 129
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through 131. (RT page 4, lines 23-25, page 5, lines 1~2, page 7, lines

9-16)

33. For ease of reference, these findings are presented here as

' follows:

Cush Honda®{The footnote is footnote number 5 in the

Proposed Decisién.)

27. John Turja, testifying on behalf_of'Cush Honda, hés
been "its. general ﬁanagg;;fgr_? 3 yéars.;*Steve Cushman owns.
‘Cush Honda.

" 28, Cush Honda has been in operdtion since 1993. In
1998 it moved to its éu:reﬁt location at 58127Missioﬁ Gorge,
San Diegé. |

-29. The current facility, a former Nissan store, is
located on about 5 écres of lénd with about 5,000 squareufeet
. of facilitieé s?adé.‘ In 2004 the buildings owned by the
dealership were véiued at $2.3 miliioni |

30.  The préperty is leased ffom a separate entity
unrelated to the dgalership, although the dealership does

have an option to purchase the property.

Cush Honda
'129. Cush Honda has won the prestigious Honda
President’s Award in the years 1993, 2000, 2002, and 2003.

The President’s Awérd‘iecognizes the top 20% of the dealers

® On January 13, 2008, the Board received a letter from UnitedAuto sﬁating that it
had purchased Cush Automotive Group including Cush Honda and sought to dismiss
Protest No. PR-1946-05. &s of the signing of this Proposed Decision, a request for

|dismissal has not been received and therefore, Cush Honda is included in this
{| Proposed Decisien, i ) ’

-10~-
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in. the country., Cush Honda also received the Hoeda Masters
Award in 2000 and 2001 for outstanding sales achievements.
Cush Honda ranks 94 among all 1,014 Honda dealers nationwide.
130. Cush Honda’ s remodsled facilities include 33 (25

are Honda dedicated) service stalls with 28 of the stalls
with 1lifts. The se;vice_depertment is opened six'days a
week. Cush Honda employs seven sérvice technicians and 18
‘sale§Qpersees; Cush Honda’s remodéled. facilities exceed. .
AHM" s guidelines for both sales and serVice‘facilities.

© 137, TEe-year—eﬁd QDhs ana TSI'eeeres for Cush ﬁonda met
or exceeded district and zone averages from 2000 through
2004. Cush Honda had one of the initial pilot programs for
the.EXCELL pﬁegramfana since then has enjoyed continuous

EXCELT, eertification;

.PROTEéTANTS’ OPPOSITON.TO THE MOTION TO DISMISS'

34. Protestants’ counsel correctly contended that AHM 1n1t1ally
provided no specific authorlty in support of its MOtan to Dismiss.
Protestants alsc contend that Section 3063 requlres the Board consider
the factoks enumerated and that there is no reason to disregard the
evidence after the récord has beéen completed merely because a
protestlng dealer has been sold. (P;otestants Opp051tlon, page 2,

lines 9-23)

-PROTESTANTS"OPPOSITION TO THE REQUEST TO STRIKE
THE SPECIFIC FINDINGS RELATING TO CUSH HONDA

35. Protestants’ counsel also correctly contehded’that_AHM
provided no authority in suppoit of its request that the findings
specifie"te'Cush Honda be stricken from the Proposed Decision.

(Protestants’ Opposition, page 2, lines 25=26).

-11-
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||conitested by AHM. This deélaratioﬁdstétes in part:

| (e) Whether the establishment of an additional franchlse would increase competltlon

36. Further, Protestants’ counsel correctly asserted that
certain facts pertaining tc any dealership of the same line-make in
the relevant market area would be generally within the mandate of what
must be considered by\the Board in determining the impact of the
proposed additional dealership upon the relevant market area.®
(Protestants’ Opposition, page 3, lines 8-17).

-37. Protestants’ counsel, in connection with the oppoSitiqn to
this Motion to Dismiss and Fequest to strike the findings spicific to

Cush Honda, submittad a declaration which was not countered or

4. The hearing in these matters commenéed on Monday,
‘September 19, 2005, in Sacramento, California. Prior to the
'presentatioﬁ of opening statementspin thése consqlidated
xmatters, I‘advisea Administrative Law Judge Wong and
"Respondent‘s counsél'that all cf the evidence préséntéd by

Protestants-would be introduced in behalf of each and all of
the Protestants’ cases. Neither Adﬁinistrativg Law Judge

Wong nor Resporident’s counsel objected to, or disagreed with,

* 3063. In determining whether gocd cause has been established for not entering
into or relocating an additional franchise for the same line-make, the board shall
take into consideration the ex1st1ng circumstances, including, but not limited to,
all of the follewing: :

(a) Permanency of the 1nvestment

{b) Effect on the retail motor vehicle business:and the consuming public in the
relevant market ares.

{¢) Whether it is injurious to the publlc welfare for an addltlonal franchise to be
established. .

(d) Whether the franchisees of the same line-make in that’relevant'market area are
providing adequate competition and convenient consuméer care for the motor vehicles of
the line-make in the market area which shall include the adequacy of motor vehicle
sales and service facilities, equibment, supply of vehicle parts, and gualified
service personnel. : .

and therefore be -in the publlc interest.
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this proposition. This discussion occurred off the record

and as a result does not appear in the transcript of the

proceedings.

38. One of the effects of this was to give notice that}
regardless of the source of the offeéred testimony and documents, the

evidence was not being coffered specifically in support of the merits

of any .one of the protests., Thus, the evidence presented by or

through a representative cf ‘Cush Honda, or.from the records.of Cush

_Honda oxr some other socurce that contained facts peltalnlng te Cush

i

Honda,'was also belng offered in support of each—of the Protestant’s
cases as being relevant to the factors enumerated in Section 3063
quoted above pertaining to the.impect of.the‘propgsed'additiona}
dealership.upon the relévent market area.

AHM’S CONTENTIONS ASSERTED IN ITS REPLY BRIEF

39. " In its reply brief, “first” AHM cites authority for its

claim that the protest of Cush Hénda should be. dismissed for lack o¢f
standing and cites a United States Supreme Court case for the
proposition that “the requisite personal interest that must exist at- -

{standing) must continue throughout

the commencement of the litigation

its existence.” Arizonan$ for Official English et al. V;_Arizona-et

43, 63; 3 Witkin, Cal Proc. 4%

520 U.Ss. 45, (1997 & 2005

al. (1%97)
Supp.) Actions, § 73.
40. “Second”- AHM alsc claims the pfotest'of Cﬁsh Honda bke

dismissed. because Cush Honda is no longer a “franchlsee” as requlred

by Section 3062

41.7 “Finally”, AHM contends that the fecord is not yet closed
due to the_Order‘of_Remand. As to this point; - AHM contends that all
of the e§idehce perteining to Cush Hdnda “...is now inherently 7

-13—
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unreiiable because different evidence would potentially apply. for the
UAG-owned Cush dealership...Thus, findings in the proposed decision
that relate to Cush are not conly irrelevant, but may be based on
pétentially unreliable evidence that Cusﬁ presented at‘trial.”

PROTESTANTS’ CONTENTICNS AS ASSERTED IN ITS
RESPONSE TO AHM'S REPLY BRIEF

42. BAs to the standing issue, althoﬁgh,not concedihg that Cush

Honda no, longer has standing or that its protest is moot, Protestants

|distinguish the cited case in several ways including what is referred

to as the, Public Interest Doctrine which “allows a court to considér
an otherwise mgot or pofentially moct act;on-where ip is in ths ﬁublic
interest. 3 Witkin, cal. Proc. 4% (1997 & 2005 Supp.) Actions § 79.7
Other cases are cited as well. (Response to Reply Brief, page 4, lines
4-10) Protestants contend that the statutory good cause factors
evidence a concern about the public welfare and théreforé the protest
of Cush Honda -should not 5e dismissed even if it is moot. =

AHM’S CONTENTIONS AS STATED IN ITS SUPPLEMENTAL REPLY BRIEF

43.- In addition to citing additional fedéral and California

authority on the issue of mootness and standing, -AHM contends that the

lcencerns about the impact of the establishmént upon the public will be

adequateiy addressed in the protest disPuteé that continue involving

the other three franchisees and ARM,

. ISSUES PRESENTED IN.THIS MOTION TO DISMISS

44, Has Cush Honda lest .standing to maintain its protest or has

the protest of Cush Honda become moot?®

~
5 Although AHM has cited authority for the proposition that “mootness [is] the
doctrine of standing set in & time frame” (Supplemental Reply Briéf, page 2,lines 21-
22), a determinaticn that the issues have become “moot” is not necessarily the Same
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45. FEven if Cush Honda has lost standing or if its prctest has
beceme moot, should its protest be allowed to ccntinue'under the
“Public Interest Doctrine”?

46. Should the findings of fact specific to Cush Honda be

stricken from the Proposed Decision?

ANALYSIS OF WHETHER THE PROTEST OF CUSH HONDA SHOULD )
BE DISMISSED DUE TO LACK OF STANDING OR DUERE TO BECOMING MOOT

. 47. 7 There was and is no challenge_to the standing ¢f Cush Honda
to have filed the protest The contention now is that the protest of
uush Honda should be dismissed due to the loss of stanolnq whlch

occurred when Cush Honda sold the dealership to UAG and Cush Honda

_ceased belng a franchisee of AHM.

48. Had Cush Honda sold its dealershlp to UAG. prior to the
protesﬁ being filed, Cush Honda would not have had standing to'bring
the protest béfore the Board. Had Cush Honda sold its dealership to
UAG subsequent to the flllng of the protest but prior to the
commencement of a hearing on the protest Cush Honda would have had
standing at the time the protest was filed. - waevér, it would be
extremely unlikely that Cush Honda, after having sold its dealé£ship,
would be wiiling to go forth with the expense and timeAcommitment
necessary for an évidentiary hearing. And, even if it were so

inclined, it would be difficult to reach any conclusion other than

that the protest should be dismissed prior to a hearing either because

as a determination that a party lacks standing, although the result could be -the
same. A lack of a party to have standing could be found to be an issue involving
jurisdietion, whereas, in the U.S., being “moot” is determining that, although the
party may have standing; the issue has become insignificant and not deserving of
resclution or that it is purely of academic interest. If the issues are deemed to be

[P,

moot, the deciding entity should have the right to decline to hear the matter or

idismiss the action as a matter of public policy.
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of a lack of'standing or becauée the issues would be moot, and being
moot,'(absent the Public'Interést Exception discussed below) it would
not be in the interests of administratiﬁe justice or efficiency te
proceed to a hearing.

49. The different fact here is that the evidentiary proceedingé
per£aining to Cush Honda have. been completed and Cush Honda, having
already expendéd its rescurces, i; claiming a right to have
adjudication on the merits of its;prqt¢5t even though Cush Honda is no
longer in existence as a franchisee in the relevaﬁt market area.®

50. The issue of mootness arises more freguently in cases
involﬁing class actions, appeals or writs’éf review. One such case
involved -a case pending before the appellate court in which it was
detetmined that a city’'s own postjudgment conduct had rendered its
appeal‘mooﬁ. MAC Qbé}ating Limited Partnership v. City. of San Jose

(2003) 106 Cal.App.4%™ 204. 1In discussing “mootnesé”, the court

stated;
A case is moot when the decisioglof the review;ﬂg court
"can have no practiéal impact or provide the parties
effectual relief. [Citation;}? (Woodward Park Homeowners
Assm. v. Garreks, Inc. (2000) 77 Cal.Bpp.4th 880, 888 [92
Cal. Rotr. 2d 268].] "Wher no effective relief can be
granted, an appéal is moct and will be dismissed."” (In re

Jessica K. (2000) 79 Cal.App.4th 1313, 1315-1316 [94 Cal.

Rptr. 2d 7981, citing Eye Doy Foundation v. State Board of

& The only further evidentiary proceeding pending is5 the hearing on the Order of Remand,
which by -its terms is limited to the impact upon Tipton Honda with no referemce to Cush Honda.
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Guide,Dbgs for the Blind (19867) 67 Cal.2d 536, 541 [63 Cal.

Rptr. 21, 432 P.2d 717]1.)

51. Applying the above language, qpstainiﬁg of the protest of
CuShIHonda would “have ne practical impact” upon Cush Honda or provide
Cush Honda any “effectual relief” from too much competition.

52. No assertién was made by Cush Honda that the buy-sell
between Cuéh Automotive Group and UAG wés contingent upon or would be
otherwige impacted_by!thé'Protest of Cush Honda beiﬁg“sﬁstained; _In'

fact, UAG has notified the Board of the desire of UAG to have the Cush

Honda ‘protest dismissed and that UAG has no objections to the

establishment of the Horida deélgrship in Lemon Grove.
53, The court in the City of‘San Jose case (supra) found that it

was the City’s own post-judgment conduct that resulted in the mcootness |

of its appeal.

54, Here, mo facts have beén presented to indicate anything
other than Cush Honda’s own “post-protest” conduct as the cause of the
pbténtial loss of '‘standing and mootness. There was no evidence
pregented as to what motivated or induced the sale of Cush Honda so
that it ceased being a “franﬁhiéeé“:of AHM or that it was a “fOrcéd_
sale” aﬁtributable-to pressures applied by AHM. The.letter notifying
the‘Béard of the sale stated that “UnitedAuto Groﬁp acguired the Cush
Autombtivé Group including Cush Honda San Diego”, which is interp£eted
to meéﬁ that there were ofher dezalerships of Cush Automotive Group

included in the sale., No evidence was presented to show that some

.supersedinglor_intervening event of nature or a third party caused the

removal of Cush Honda from the relevant market area. There were no
facts shown similar to those situations in which a prison inmate may

have lost standing as a “prisoner” because the sentence has been
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served, or a person who may have lost standing as an “enployse”

because of being diSCharged.'

55. Cush Honda, having veluntarily removed itself from existence

las a “franchisee” in the relevant harket area, appears to.be the scle

cause of its own loss cof standing as a franchisee and the scle cause

of the mooting ¢of the issues raised by its protest.

PROPOSED DETERMINATIONS AS TO WHETHER CUSH HONDA CONTINUES
Yy HAVE STANDING AND WHETHER THE CUSH HONDA PROTEST IS MOOT

56. " Tt is determined that:

a. Cush Honda is no ionger a franchiéeé'of_AHM;

b. Cush Honda no longer has étanding to maintain its
protést;.and
| c. The protest of Cush Honda is moot

ANALYSIS OF WHETHER THE PROTEST OF CUSH HONDA SHOULD BE ALLOWED TO
CONTINUE .UKDER THE “PUBLIC INTEREST DOCTRINE"” EVEN THOUGH
CUSH HONDA NO LONGER HAS STANDING AND ITS PROTEST HAS BEOME MOOT

57. As stated above,'Protestants urge that even if’Cush Honda ﬁo
longer has standing or the protest is moof,‘that an-exception should
apply.because.the statutory good cause factoré evidence a legislati§e-
concern about the impact uﬁon the public welfare if the proposed
dealership is established. It is argued that the exceﬁtidn.“allows a
court to consider an_otherwise moot or potentially moot action whére

it is in the public interest. 3 Witkin, Cal. Proc. 4™ (1997 & 2005

Supp.) Actions § 73.7 Other cases are cited as well.’

58. California cases recognize this public interést exception

under some circumstances.

7 It is unclear from the reccrd as to whether the Public Interest Exception
applies only to mootness or whether it alsc applies when there is a lack of standing.
Regardless of whether it applies to only mootness or both, it will not apply here for

the reasons stated.
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59. In the MHC.Qperatiﬁg Limited Pa{tnership v. City bf San Jose
case (supra), the court stated:

Alternatively, the City urges us to consider its appeal

on the merits--even if moot--because it presents issges cf

continuing public interest. "[I]f a pending case poses an

issue of broad public interest that is likely to recur, the
couft may exercise an inherent discretion to resoive that
issue‘evennghgugﬁ an.event Qgpgrrihé during i@gﬂpenaency

would ﬁormally render the matter moot." (In re WiliiamuM.

(1870) 3 Cal.3d 16, 23 [89 Cal. Rptr. 33, 473 p.2d 737]. see

also Morehart v. County of Santa Barbara (193%4) 5 Cal.4?h

725, f46.) 'The“CiEy argues that its appeél réises,twd

iésues of critical impértance to future rent control 

disputes; {1l) whether mobilehome park tenantsraré

indispenSable parties in rent céntrol proéeedings;vand'(Z)

what rights and responsibilities mobilehome park ownefs Have

when base year.recordé are lost or destroyed.

60. After analyzing. the claims of “public interest” made by the
City,. the court “,..decline {d) to exercise ouf discretionrto resclve
the moot questions présénted here.” ﬂ

‘61.l Proteétants'cofreétly assert that “[t]he pubiic inferest
exception reqﬁires a consideration of the public o£ privéte haturé of
the question presénted, the desirability of an authoritative
adjudication for the future guidance of public officials, and the
likelihood of a future recurrence of the same or a similar-problem?"
(Citations omitted). (Protestants’ Response to Reply Brief, page 4,
lines 5-9). Although asserting that these three factors are present

in the protest of Cush Honda, there is no specific application of the
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facts to show why they would be unigue to the protest of Cush Honda
and riot encompassed within the protests of the other three Honda
franchisees in the relevant market aréa whose protests are before the

Board.

62. The Public Interest Exception is based upon a need to have

|adjudication of a dispute (even though it has become moot) for the

three reasons_stated above. Here, the public interest issues have

been addressed in the already{ggnducted:hearingwgnd will be considered

in the Board’s decisicns on the remaining three protests; there wil%.:_ N

be an adjudicatien {authoritative or otherwise) as to the impact of

the proposed Lemon Ghove dealership upon the public in the relevant

%

market area for what future guidance it may provide; and there is

little likelihood that there will Fe a future recurrence of what has .

occurred here, which is open to characterization iﬂ'maﬁy ways, but is
essentiall? what the impact of an additional Honda dealersbip;in Lemon
Grove would have upon the public welfare in the relevant market area. |
As statéd above, the impact upon the public has been and will continue
to be addressed in the protest disputes involving the other three |
Honda franchisees and AHM.

63. Further, the evidence andAfindings pertaining to the Cush
Honda fadilities, etb., and Cush Honda’s historical performance, are
already in the record before the Board and addressed in the Proposed
Deéision of Judge Wong: As will be discuséed below, it is recommended
that the findings not be stricken and therefore can bse used in
évaluating the impact upoh the public eﬁen.if the protest of Cush

Hohda is no longer before the Board due to .the loss of standing or

llbecause of mootness. And, as was stated in the declaration submitted

in opposition to AHM’'s motion, the evidence presénted at the
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consolidated hearing before Judge Wong that related to one protest was

presented in support of all protests.

PROPOSED DETERMINATIONS AS TO WHETHER THE PROTEST OF
CUSH HONDA SEOULD BE ALLOWED TO CONTINUE UNDER THE
WPUBLIC INTEREST DOCTRINE” EVEN THOUGH CUSH HONDA

NO LONGER HAS STANDING AND ITS PROTEST HAS BECOME MOOT

64. It is determined that the reasons for application of the
delic Interest Doctrine do not exist here and therefore the protest
of Cﬁshwﬂoﬁdamsﬁould ﬁot.be pegmitted.to continue.

ANALYSIS OF WHETHER. THE FINDINGS SPECIFIC TO. .

CUSH HONDA AS CONTAINED IN THE PROPQSED DECISTONW
: SHOULD BE STRICKEN ' :

65. AHM.urges that the findings specific to Cush Hornda be
stricken from the Propesed Decision. AHM argues that “. . .whatever
evidence was presented as to Cush’s alleged permanency of investment,

adeguacy of representatidn, and othervgood cause factors is now

inherently unreliable bécause different evidence wQuld potentially‘

apply for the UAG-owned Cush dealership (which has peen renamed ‘Honda |
‘Mission Valley’u” (Beply Brief, page 3, lines_12—18) |

66. However, although AHM desires thét the Board strike the
findings pertaining to Cush Honda, AHM does not suggest that the
record be re-cpened to take inte consideration the fact of the
eXistence of Honda Mission Valley at the Cush Honda location sven
though, as recognized by BHM, there would be “different Qvidence” that
“would potentially apply for the UAG-owned Cush déalershib".:

67.. The following discussion is intended to explore the
unfairnéss of an atteﬁpt at this time to “erase” or “delete” the
findings pettaining to Cush Henda but not replace them with findings

pertaining to Honda Mission Valley, "which 1s now operating at the Cush

Honda location. This could be done during the hearing after the
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remand. As is(pointed out by AHM, “...it is not true, as Cush
represents, that the ‘record in this matter is now closed.’ The Board
has yet to resolve these consolidated protests, and indeed, the
consolidated protests ﬁave been remanded to Judge Wong for additicnal
hearings.” (Reply Brief, page 3, lines 5-8). The consideration of the
existence of Honda Mission Valley in the relevant market area of the
proposed Lemon Grove dealership, would be, as explained below, within

the scope of the Order of Remand and there would be no need. for a .

further re- openlng of the record..

GSL AHM isg urglng thaf-the facts as to Cush Honda bé lgnored
beeeuse Cush Honda 1s no longer in existénce. Of course(-there has
been and is a ceontinuing “Honda.presence” at the locatiéon of the
former'Cush Honda and it is poésible that the facilities, etc. are
likely to remain the same. It is also possible that with the new
ownership, as AHM states, that there will be “different evidence” fok
the “UAG-owned Cush dealership”, which cQuld include plans for
improvements_te the.facilities, the operation, end ﬁhe performance of
the dealership. AHM appears-to deeire that the findings as to the
ablllty of Cush Honda to serve the public in the relevant market area
be strlcken but AHM does not suggest there be any attempt to take 1nto
con31deratlon the possrble effect upon the relevant market area as a

result of the establlshment of the Lemon Grove dealership with Honda

Mission Valley in operation under the ownership of UAG with 1ts

legendary leader, Roger Penske.

69. The three remalnlng protesting dealers will not only be
possibly competing w1th the proposed new dealership in Temon Glove but

also with whatever changes may occur under the new ownership by UAG of

the former Cush Honda dealership.

o
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70. It is highly likely that UAG did its evaluation of the

market prior to its acquisition of Cush Honda, including projections

‘of number of sales, service opportunities, which would also include

'plans for improving penetration of the market, plans for growth, etc.,

some of which, if not coenfidential, may be admissible in addressing

the good cause factors stated in Section 3063 as to the effect of the

proposed dealership in Lemcn Grove.
.71. It is possible that the establishment of the dealership in

Lemon Grove will affect Tipton Honda {as ordered to be addressed on

|| remand) to a gfeatér (or lesser) extent because of the ownershib by

UAG of the Cush Honda'dealership than would occﬁr if Cush Honda were
stilllin place.

72. To strike the findings pertaining to Cush Honda leaves a gap
lin.the record as td the contributions (actﬁal or potential) of “a”

Honda dealership at that location towards analyzing the good cause

| factors enumerated by Section 3063 in congidering the establishment of

|the Lemon Grove dealership. To ighore the findings as to Cush Honda

as well as the existence of the UAG-owned Honda Mission Valley
deélership in evaluating whefher theré is good causé.fo not allow the
additional deale;sﬁip in Lemon Grove is to ignore the reality of the
“existﬁng circumstanceé” no matter what time framé is appliéable.

73. The “existing circumstancés” could be. either the

circumstarces as they existed at the time the protests were filed and

'at ‘the time of hearing (with Cush Honda in existence but with UAG

poised for entry) or the circumstances as they exist today (with Honda

Mission Valley in exiétence}. If the request of AHM to strike the

findiﬁgs as to Cush Honda were granted, the result would be the

evaluation of good cause under clrcumstances that never existed, a
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fictional time when there was a proposed establishment in Lemon Grove
but with neither Cueh Honda nor Heonda Mission Valley.in existence in
the relevant market area (“non-existing circumstances”).

74. Asking the Boerd to strike findings based upon evidence
already in the record as to the existing circumstances (as of the time
of the notice, cr the time of hearing) because the circumstances have
changed due to the “nonﬁexistence” of Cush Honda should logically lead
ﬁo.rhe.cohplosion ﬁhatfthe”DeXistiné‘Circumerahces” now include the

eyistence of Honda Mission Valley. Therefore, the Stllklng of the

'ev1denoe -as to Cush Honda and 1ts ablllty to serve the publlc should

require that evidénce pertaining to Honda Mission Valley and its

ability to serve the public bé substituted in its place in determining

whether -there is good cause not to establish the additional.dealership

| in Lemon Grove. Trylng to ignore the fact there is a “Honda presence

in the relevant market area at the Cush Honda locatlon [now the UAG-
owned Honda,MlSSlQn ValleY)r would be like, as it is sometimes saild,
“Trying to ignore the elephant in the 1i§ing room, ”

75.  If AHM wishes the ‘snapshot” of the existing circumstances
in the relevant market area to be. “touched up” by eliminatihg the
findings pertaining to Cush Honda as it is no longer in existence,

then the “touching up” should include the evidence pertaining tco the

{leffect of the UAG ownership cf the former Cush Honda dealership as the

UAG dealership is already in existehce'and there was never a relevant
tihe when thére was not a Honda franchisee in operation at the Cush
Honda/Honda Mission Valley location. gAe AHM has argued thet the
evidence relating to Cush.Hohda “...1is now inherently unreliable
because dlfferent eVLdence would potentlally apply for the UAG-ocwned

Cush dealership....” (Reply Bllef page 3, line 13~15); one could
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conclude thét the evidence as to the UAG-owned Cush dealership, would
provide a more accurate “snapshét” of the existing circumstances in .
the relevant market area thaﬁ would the “inherently unreliable”
evidence pertaining to Cush Honda.

76. Whether UAG desires to maintain a protest ih behalf of Honda
Mission Valley or not is irrelevant to the right of the other three
PfotéStants to have their cases decided upog t%é realities of that.
ﬁoint-in;ﬁime refefredutgu§q_the “existing“g;rcum3£ances7das_sﬁated ;h"
Section 3063. There.has been no assertion that UAG acquired ownership |
of .the entity that owns Cush.Hénda. Therefore, ﬁAG’s feqﬁest thaf.the
protest of Cush Honda be dismissed would not be the equivalent of a
request of Cush Honda, the prdtesfing party.

77. Because the buy-sell between UAG and Cush Honda was likely
pending for guite scme time, one.cannof help but wbnder why the
potential change in dealerships was ﬁoﬁ brought to light sooner than
it wasg. If one‘were to speculate, one might concludée that AHM would
prefer that the “existing circumstances” be evaluated without the
impénding pfeéénce of UAG in the relevant market area. Otherwise, if
AHM had khown-abqut the‘pending buy-sale, one would have expected AHM
to ijéct to the introduction of the évidence as to Cush Honda as AHM
objects now, that “...different evidence would apply to'the‘UAG—owned‘
Cush dealeréhip.i.”g‘
| 78. if the term “existing circumstances” 1s interpreted to.mean
“at the time of the notice from AHM és_té the intended'establishmént”f
or “the time of the filing of the protest”, the subsequent changes in
circumstances could be irreievant. However, 1f the term “exiéting
circumstanCes”_is interpreted to mean “at the time of hearing”, then

it would be a qﬁestion of fact as to when AHM (and Cush Honda and

-25-




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

26

27,

28

American Honda Motor_Co, Inc.

‘others) became aware of the intended entry of UAG into the relevant

market area, which certainly happened sooner than will occur with the
Lemon Grove point. As guoted above in footnote 3 (footnote 5 in the

Proposed Decision},

On January 13, 2006, the Board received a letter from
UnitedAuto stating that it had purchased Cush Automotive
Group including Cush Honda and sought to dismiss Protest No.
PR-1946~05. As of the signing of this Proposed Decision, a
request for dismissal has not been received and therefore,
Cush Honda is included in this Proposed Decision.

79. As a reminder, the‘chronology was as follows:

x Seﬁtember 30, 2005‘— Evidentiaryiﬁortion of the protest
hearing concluded.

x [Decembar 23, 2005 - Case deemed submitted fo the
Administrative Law Judge {after. receipt of the briefs -
of the parties).

x January 13, 20086 —_Noticg of the buy-sell between UAG
and Cush Honda received by the Board.

~ January 23, 2006 -~ ALJ’s Proposed Decision submitted to
the Board. '

80. As buy-sells do not happen.overnight, it Seems obvious that
the fact, or‘iikeliaood, of entry'of UAG into the relevant market area
was known by some {Cush Honﬁa,‘UAG.and‘AHM?) much earlier than Januéry
13, 2006. 1In fact, a document dated January 2, 2006, and submitted by
AHM in connection with this Motion to Dismiss maiés ;eference to the
buy-sell and states that the buy-sell “has been completéd in
accordance with the:documéntation previously submitted for approval by
~ B81. Regardless of who knew what and when, the reality how is

that UAG is the Honda franchisee at the location of what was Cush
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Honda. It is assumed that the administrative law judge presiding over
the remand proceedings will soon have the opportunity to take into
accoﬁnt the reality of the existence of UAG as the Honda franchisee at
the Cush Honda location in addressing the directives as stated in the
Order of Remand.

82. For example, addressing the directives in the Order of
Remand - Evidence as to the presencée of the UAG-owhed Honda Mission

Valley. dealership Tin,p;ace'of Cush Honda)- and the‘consequences

thereof may be relevant in determlnlng

the effect that the establlshment of a new Honda
frahchise in Lemon.GrOve will have on the retail motor
vehicle businéss and on the consuming ppblicﬂs welfare
within the relevant markef aréa (Veh.'Code § 3063 (b)),
solely -as it may ielate to the financial impact ori Tipton
Enterprises, Inc., dBa Tipﬁon)Honda.” . (Order of Remand,
Paragraph 1) [With Honda Mission Vailey in operation in the
:elevanf market areal; and

.whether the_establishméht of the édditional
franchise in Lemon Ggove wQuldhincreaée competition and
therefore be in the public ‘interest (Veh. Code § 3063 (e)},
or wouid the increased-competition.be detrimental or ruinous
to the financial welfare of Tipton Honda.” (Order of
Rémand, Paragraph 2) [With Honda Mission Valley in operation
iﬁ the relevant maiket’area]

3. One could conclude that the lmpact of the aadltlonal

dealershlp at Lemon Grove upon -the financial ‘welfare of Tipton

Honda must take intec account the realities of the competltlon in

the relevant market ared as they exist with the presence of UAG
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as the ewner of Honda Mission Valley at the location of the
former Cush Honda dealership. This could be so because, as AHM

itself has argued,

. -whatever evidence was presented as to Cush’s alleged
permanency of investment, adeguacy of representation, and
other good cause factors is now inherently unreliable
because different evidence would potentially apply for the
UAG-owned Cush dealership (which has been renamed “Honda
Mission Valley”). Thus, findings in the proposed decision
that relate to Cush are not only irrelevant, but may be.
based on potentially unreliable evidence that Cush presented

- ak trial. (Reply Brief, page 3, lines 11-18) .

' PROPOSED DETERMINATICON  AS TO WHETHER THE FINDINGS SPECIFIC TO CUSH

HONDA AS CONTAINED IN THE PROPOSED DECISION RE STRIGKEN::UijT-~F

84. It is deétermined that the requeSt of AHM to strike the
findings specific to Cush Honda as contained in.the'PrOposed Decision
be denied. Additionaliyf it is_determined,that the administrative law
judge, in addressing the directives contained in the Order of Remand
as to the finahcial'impact upon Tipton Honda caused by the
establishment of the additional franchise in Lemon Grove, may, in her
dlscretlon, evaluate the factors o be addressed taking into account
the contemplated and now flnallzed acquisition of the Cush Honda
dealership by UAG. The admlnlstratlve‘law judge may consider the
evidence as to the UAG-owned Honsa Mission Valley dealership in lieu
of, or as supﬁlemental to, the evidence pe{taining to Cush Honda.
Although neither Cpsh Honda ncr Hohda Mission Valley are protestahts,
the existence ofVHonds Mission Valley in the rélevant market area may

be considered in evaluating the impact of the additional deslership in

Lemon Grove upon the financial welfare of Tipton Honda.
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PROPOSED RULINGS

The MOTION 70 DISMISS PROTEST OF CUSH AUTOMOTIVE GROUP dka CUSH

HONDA SAN DIEGC is granted.
The protest of CUSH AUTOMOTIVE GROUP dba CUSH HONDA SAN DIEGO,

PR-1946-05,- is dismissed.
The requesf of AHM to strike the findings relating specifically
to Cush Honda from the Proposed Decision prepared by Administrative

Law-Uudge Wong, dated January 23, 2006, is denied.

I hereby submit the foregoing,
which constitutes my proposed order
in thé above-entitled matters, as
the result of a hearing before me,
and I recommend this proposed order
be adopted as the decision of the
New Motor Vehicle Board.

.DATED: March 21, 2006

ANTHONY M. SKROCKT
Administrative Law Judge

By:

Ken Miyao, Acting Director, DMV
‘Mary Garcila, Branch Chief,
Occupationhal Licensing, DMV
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