NEW MOTOR VEHICLE BOARD
1507 - 21st Street, Suite 330
Sacramento, California 95811
Telephone: (916) 445-1888

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of
CALABASAS EURO AUTO GROUP, LLC, Protest No. PR-2174-09
Protestant,

V.

AUTOMOBILI LAMBORGHINI, S.p.A.,

Respondent.

DECISION
At its regularly scheduled meeting of December 10, 2009, the Public Members of
the Board met and considered the administrative record and Administrative Law Judge’s
“Proposed Order Granting Respondent’s Motion to Dismiss Protest” in the above-entitled
matter. After such consideration, the Board adopted the Proposed Order.
This Decision shall become effective forthwith.

IT IS SO ORDERED THIS 10" DAY OF DECEMBER 2009,

Glenn E}év@s /
Presiding Member ’
New Motor Vehicle Board
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NEW MOTOR VEHICLE BOARD
1507 — 215" Street, Suite 330
Sacramento, California 95811
Telephone: (916) 445-1888

CERTIFIED MAIL

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of
CALABASAS EURO AUTO GROUP, LLC,
Protestant,
A

AUTOMOBILI LAMBORGHINI, S.p.A.,

Respondent,

To:  Carlos F. Negrete, Esq.
Attorney for Protestant

LAW OFFICES OF CARLOS F. NEGRETE

27422 Calle Arroyo
San Juan Capistrano, CA 92675-2747

Michael A, Piazza, Esq.

Lindsay A, Ayers, lisq.

Afttorneys for Protestant
GREENBERG TRAURIG, LLP
3161 Michelson Drive, Suite 1000
Irvine, California 92612

Kevin T. Collins, Esqg.

M. Theresa Tolentino Meehan, Esq.
Ray A, Sardo, Esq.

Attorneys for Protestant
GREENBERG TRAURIG, LLP
1201 K Street, Suite 1100
Sacramento, California 95814
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company having its registered office at 2441 8. Pullman Street, Santa Ana, California 92705,” alleges that

Allen Resnick, Fsq.

Ryan S. Mauck, Esq.

Attorneys for Respondent

JEFFER, MANGELS, BUTLER & MARMARO LLP
1900 Avenue of the Stars, Seventh Floor

Los Angeles, California 90067-4308

Randall L. Oyler, Esq.

Roger H. Stetson, Esq.

Eli Selinger, Esq,

Attorneys for Respondent

BARACK FERRAZZANO

200 West Madison Street, Suite 3900
Chicago, Illinois 60606

PRELIMINARY STATEMENT OF THE ISSUL

1. Under the circumstances here, the Vehicle Code' provides a franchisee with the right to a
hearing before the New Motor Vehicle Board (“Board”) only if a protest is filed within 10 days from the
ti]ﬁe a notice of termination is received. It is undisputed that notices of termination were sent on
November 25, 2008 and that no protest was filed until July 31, 2009, more than eight months later. 1f
Protestant received a notice of termination at any time prior to July 21, 2009 (more than 10 days prior to
the July 31, 2009 date of filing), the protest was not timely filed and must be dismissed.

PROCEDURAL AND FACTUAL BACKGROUND

THE PARTIES

2. Protestant, Calabasas Euro Auto Group, LLC (“Calabasas™), a California limited liability

it is a new motor vehicle dealer and authorized to sell Lamborghini vehicles and parts.

3. The protest filed by Calabasas named Automobili Lamborghini, S.p.A. as the Respondent
and franchisor. However, Automobili Lamborghini America, LLC (“Lamborghini”), filed a notice of
appearance as Respondent and current franchisor, as th¢ “agsignee and successor in interest” of
i
it

! All statutory references are to the Vehicle Code, uniess noted otherwise.
? The Lamborghini Dealer Agreement states this to be the “registered office” of Calabasas, however the protest filed on July
31, 2009 states only the mailing address of Calabasas, which is “Post Office Box 11028, Santa Ana, California 92711,
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Automobili Lamborghini, S.p.A.’

4, At some time in the past, Calabasas and another Lamborghini dealership in Orange
County, Platinum Motors, LLC (“Platinum”) were managed by Mr. Vik Keuylian with the majority
ownership held by a trust of which Mr. Keuylian is or was the trustee. Three of Mr. Keuylian’s sisters,
Asdghig (“Astrid™), Nora, and Sossi Keuyvlian, also owned interests in both Calabasas and Platinum,
either in their own names or as trustecs.

5, The Calabasas franchise was signed on November 28, 2006 by “Vik Keuylian” with his
title shown as “Managing Member”.* Appendix 3 to the Dealer Agreement indicates the following
ownership interests at that time:

Name: Extent of holding;

(in local currency and as a percentage)

Keuylian Children’s Trust 85% $850,000.

Trustee — Vic {(sic) Keuylian |

Lagun (sic) Hills, CA

Nora Keuylian 5%  $50,000
FV.,CA

Astrid Keuylian 5%  $50,000
F.V,CA

Sossi Keuylian 5%  $50,000
V., CA

Appendix 3 also showed “Management Vested in Vie (sic) Keuylian.”

* Automobili Lamborghini, S.p.A. is an Italian company having its registered office in Bologna, Italy and is no longer licensed

by the Department of Motor Vehicles (“DMV”). Automobili Lamborghini America, LLC is located in the United States with
an office in Santa Monica, CA, and is licensed by the DMV as a “Distributor”,
" The Calabasas Dealer Agreement is part of Exhibit B attached to this proposed order,
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6.  However, a filing in the Bankruptey Court on July 5, 2009, signed under penalty of perjury
by “Asdghig Astrid Keuylian, Member Manager” shows the following ownership interests:
21. Current Partners, Officers, Directors and Sharcholders

a. If the debtor is a partnership, list the nature and percentage interest of each member of the
partnership’ [Emphasis added.]

NAME AND ADDRESS  NATURE OF INTEREST  PERCENTAGE OF INTEREST

Asdghig Keuylian Trust . [none shown] 5
Keuylian Childrens Trust  [none shown] 85
Nora Keuylian Trust [none shown]| 5
Sossi Keuylian Trust _ [none shown] 5

b. If the debtor is a corporation, list all officers and directors of the corporation, and each
stockholder who directly or indirectly owns, controls, or holds 5 percent or more of the voting or
equity securities of the corporation. [The block checked here is “None™.] [Emphasis added.]

22, Former partners, officers, directors and shareholders
a. If the debtor is a partnership, list each member who withdrew from the partnership within one

year immediately preceding the commencement of this case.... [The block checked here is
GlNOne'ﬁ.]

b. If the debtor is a corporation, list all officers or whose relationship with the corporation
terminated within one year immediately preceding the commencement of this case.... [The block
checked here is “None™.]

CALABASAS CEASES LAMBORGHINI DEALERSHIP OPERATIONS

7. Lamborghini contends that, on or about November 6, 2008, Calabasas’ floor plan lender
cancelled its wholesale flooring line of credit, and Calabasas ceased Lamborghini dealership operations,
Lamborghini further contends that, since November 2008, Calabasas has failed to reopen the dealership

facility or resume Lamborghini dealership operations. Calabasas does not appear to dispute that it ceased

® Although this block a, indicates it is to be filled in if the debtor is a “partnership” it was the block completed by Calabasas, an
“LLC", as shown above. This may have been done because these bankruptey forms have no separate provisions for an LLC
and there may be uncertainty as to whether an LLC, especially if small with few “members”, should be treated as a corporation
or a partnership under the Bankruptcy Code,

® This filing on July 5, 2009 in Bankruptcy Court is inconsistent with the Dealer Agreemcnt signed in November 2006, The
Dealer Agreement was signed by “Vik Keuylian” as “Managing Member”. The Bankruptey Court filing was signed under
penalty of perjury by “Asdghig Astrid Keuylian” as “Member Manager”. The filed document also indicates that no member
had withdrawn during one year prior to the commencement of the bankruptey filing (from March 25, 2008 to March 25, 2009),
If this is accurate, ii means that Vik Keuylian ceased being a member of the LLC some time prior to March 24, 2008,
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( |
Lamborghini dealership operations in November 2008. Platinum has also been closed since November

2008, and is the subject of a separate Protest pending before the Board.”

LAMBORGHINI’S NOTICES OF TERMINATION®

8. Lamborghini sent several sets of notices of termination. Because the facts as well as the
identity of the addressees and addresses differ somewhat as to each, it is necessary to describe them

separately.

The First Sef of Notices ~ November 21, 2008°

9. The first notices were sent November 21, 2008 “via Electronic Mail, Overnight Mail and
Certified Mail” and directed to two different addresses. Two sets were sent to:

Mr. Vik Keuylian

Calabasas Euro Group, LLC

2441 S, Pullman Street

Santa Ana, CA 92703
Two other sets were sent to:

Mr. Vik Keuylian

Calabasas Euro Group, LLC

(street address redacted) _

Laguna Hills, CA 92653 (This is the residence address of Mr. Keuylian.)

10, None of the four hard copy notices were delivered to the addresses shown above as neither

of the two carriers could obtain signatures evidencing their receipt. ‘Whether the e-mail notice was

received is unknown,

7 As best as can be determined, Calabasas and Platinum have had substantially the same common members/owners and have
been represenied by the same attorneys since the filing of the Calabasas protest both in Bankruptcy Court and before the Board,
¥ It is important to note that the Vehicle Code does not require that the notices mandated to be received by the franchisee be
delivered by any particular method or manner or medium of communication, All that is required is that the notice be in
writing, conform to the language and formal specified in the statuies and be “received”. Although it is not required by the
Vehicle Code, it is common for franchisors to send such notices by “U.5, Postal Service, Certified or Registered Mail, Return
Receipt Requested”, or by a private carrier such as United Parcel Service (“UPS”) or Fed Ex, “Return Receipt Requested”. If
all goes smoothly, the notices will be delivered in due course, and signed for by an authorized agent of the franchises. The
franchisor can then utilize the signed and dated receipt for delivery as evidence as to when the notice was received by the
franchisee. However, things do not always go smoothly.

? As was explained in greater detail in connection with the Platinum protest, the November 21 and November 25 letters
addressed to Calabasas and Mr., Keuylian were the firat and second set of notices, The letters sent to Ms. Dietrich are referred
to as the third set of notices. Some of the notices were sent via U8, Postal Service Certified Mail and some were sent by UPS
Next Day Air. The multiple communications were sent because Calabasas and Platinum had ceased operations at the
dealership facilities, and had ceased communicating with Lamborghini. Accordingly, Lamborghini sent the termination notices
to the enly known addresses where Calabasas (and Platinum) were most likely to receive them.
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11.  Inaddition, the notices did not technically comply with Section 3060 as the language
required by that section was nof in bold and was not circumscribed by a line.

12, Lamborghini is not contending that any of these first sets of notices satisfied the
requirements of Section 3060.

The Second Set of Notices — November 25, 2008

13.  Because the first notices did not comply with the requifcments of Section 3060 as to form,
Lamborghini, on November 25, 2008, sent corrected notices of termination “Via Electronic Mail,
Overnight Mail and Certified Mail”, Two sets were sent to;

Calabasas Euro Group, LLC

2441 8. Pullman Street

Santa Ana, CA 92705
The second two sets were sent to:

© Mr. Vik Keuylian

Calabasas Auto Group, LL.C

(street address redacted) A

Laguna Hills, CA 92653 (This is the residence address of Mr. Keuylian,)

14, There is no contention that these termination notices failed to comply with the
requirements of Section 3060 as to content or form.

15, As with the first four hard copies of the notices that were sent on November 21, none of
the four sets of corrected notices could be delivered fo the addresses shown as the carriers could not
obtain a signature for their receipt. Lamborghini is not contending that these notices were received by

Calabasas. Whether the e-mail notice was received is unknown.

The Third Set of Notices —~ Also November 25, 2008

16. On November 25, 2008, Lamborghini also sent notices addressed to Debra M. Dietrich,
Esq., the person designated by Calabasas and Platinum as their agent for service of process. In addition to
one of the sets of letters being sent to Ms. Dietrich “Via Electronic Mail”, two of the four hard copy sets
of letters were sent (one by “Overnight Mail” and one by “Certified Mail”) addressed as follows:
i
"
1
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Debra M. Dietrich, Esq.

Agent for Service of Process for
Calabasas BEuro Auto Group, LLC
and Platinum Motors, LLC
Croudace Dietrich & Parker LLP
4750 Von Karman Avenue
Newport Beach, California 92660

The second two sets of hard copy letters to Ms. Dietrich were also sent “Via Overnight Mail and Certified
Mail” addressed as follows:

Debra M. Dietrich, Esq.

Agent for Service of Process for

Calabasas Euro Auto Group, LLC

Platinum Motors, LLC

5 Park Plaza, Suite 1150

Irvine, California 92614-8591

17. It isimportant to note that each of the four envelopes sent to Ms. Dietrich contained both
the corrected notice of termination as to- Calabasas as well as a separate corrected notice of termination as
to Platinum, multiple copies of which had also been sent to Calabasas, and to Platinum, and to Mr,
Keuylian.

18.  Each envelope to Ms, Dietrich also contained a cover letter addressed to her for the two
notices of termination in each of the envelopes. The cover letters stated in their entirety:'°

Dear Ms. Dietrich:

. Please find enclosed the notices of termination for Calabasas Euro Auto Group,
LLC and Platinum Motors, LL.C (collectively, “Dealersh1ps”) that were sent to the
Dealerships on November 25, 2008 and are now being served'' on the Dealerships

through you, ag their demgmted Agent For Service of Process.

If yoﬁ have any questions, please feel free to contact me. Thank you.

19, The reasons for termination, as stated in the Calabasas Notice were:

' Because Platinum had also been dark since November 6, 2008, Lamborghini also sent a notice of termination relating to
Platinum, pursuant to Vehicle Code § 3060 (the “Platinum Notice™). The Calabasas Notices and the Platinum Notices were in
the same envelopes with the same cover letfers addressed to Ms, Dietrich. (Declaration of Roger Stetson in Support of Motion
to Dismiss ("Stetson Decl.') 4 6)

' As will be discussed below, whether there was proper “service” is irrelevant, Section 3060 requires only that the notice of
termination be “received” by the franchisee, not “served” upon the franchisee. Lamborghini is asserfing that the notices,
undisputedly received by Ms. Dietrich cn November 23, 2008, were subsequently “received” by Calabasas and its
owners/managers/attorneys at some time Iong before Juty 21, 2009 (long before 10 days prior to the filing of the protest on July,
31, 2009).
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1 December 2008 was in behalf of Platinum. No protest was filed in behalf of Calabasas until some eight

1. Dealer has ceased to conduct its customary sales and service operations
during its customary hours of business for seven consecutive business days, giving rise to
a good faith belief on the part of the (sic) Lamborghini that Dealer is in fact going out of
business. See California Vehicle Code § 3060, (a)(1)B)(v); Agreement, Art 19(1)(e).

2. Insolvency of the franchigsee, On or before November 5, 2008, the

Dealer’s floor plan line of credit was shut down by Dealer’s finance company.

Furthermore, on November 6, 2008, the Dealer’s assets were seized by the same creditor

and Dealer has ceased operations. Both actions taken by the creditor give rise to a good

faith belief by Lamborghini that Dealer is insolvent. See California Vehicle Code § 3060,

(a)(1)(B)(iii); Agreement, Art. 19(1)(a).

20.  One of the Calabasas Notices that was sent to Ms. Dietrich, the person designated as agent
for service of process for both Calabasas and Platinum, was received and signed for by someone at Ms.
Dietrich’s Newport Beach office on November 26, 2008 at 10:08 a.m. Out of the four packets of notices
sent to the two addresses for Ms, Dietrich, this was apparently the first to be delivered to her and is the
Calabasas Notice that is the focus of this Motion to Dismiss.

Evidence of Receipt of the Termination Notice by Calabasas

Calabasas’ owners, managers and attorneys acknowledged receipt of the Platinum
Notice of Termination which had been delivered in the same envelope as the
Calabasas Notice of Termination

21.  Inresponse to the Platinum Notice, Platinum filed Protest No. PR-2140-08 wi;[h the Board
on December 9, 2008, In that protest, Platinum acknowledged that it had received the Platinum Notice on
or about December 1, 2008. Subsequently, when the date of receipt of the notices became the critical
issue, Platinum’s then-counsel, during a hearing on March 9, 2009, clarified that the notices admittedly
received on December 1, 2008 had been received from Ms, Dietrich’s office on that date.'> Although the
Calabasas Notice was delivered to Ms. Dietrich™® on November 26, 2008 in the same envelope as the

Platinum Notice, and “the documents were timely turned over” by Ms. Dietrich, the only protest filed in

months later, on July 31, 2009, The reasons for the delay in filing the Calabasas protest, as explained

12 During the March 9, 2009 hearing then-counsel for Patinum stated that “From my standpoint, my understanding was thai my
client actually received notice on December 1 and we filed our protest on December 9% Although he was unable to state
when Ms. Dietrich received the documents, counsel continued, “But the documents were timely furned over to the ¢lient, and
the client did timely and promptly file a Protest.” .... “And from that standpoint, 10 days was calendaréd and we attempted to
file, we filed one day early on December 9" » (Emphasis added.) (March 9, 2009, corrected transcript, Platinum Motors, LLC
v. Automobili Lamborghini, S.p.A., page 24, lines 27-28, page 25, lines 1-14; page 26, lines 1-4)
3 Ms. Dietrich had been designated by Calabasas and Platinum in filings with the California Secretary of State as the agent for
service of process for each of them,
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below by Calabasas, were that: (a) There had not been valid service of the notice upon Calabasas; and (b)
The members/managers of Calabasas were addressing the more pressing issues of the Chapter 11
bankruptey filing by Calabasas, which allegedly tolled the time to file the protest.'*

22, Onor about December 31, 2008, Lamborghini moved to dismiss Platinum’s protest on the
grounds that it was untimely. Lamborghini alieged that because the Platinum protest was filed 11 days
after the Platinum Notice was recéived by Ms. Dietrich’s office on November 26, 2008, the filing was one
day past the 10-day statutory deadline for the Board’s jurisdiction under Vehicle Code § 3060(a), In
response to Lamborghini’s motion to dismiss, Platinum argued that the Platinum Notice was not
necessarily received by Platinum dn November 26, 2008, because Ms, Dietrich was the agent for service
of process, and not the franchisee. Platinum did not contend that the Platinum Notice was not received at
all, but rather that the Platinum Notice had been received by Platinum on D!ecember 1, 2008, rather than
on November 26, 2008, as contended by Lamborghini. (See footnote 11.) 7

23, Afier a hearing on the Motion to Dismiss, Administrative Law Judge Anthony M. Skrocki
(“ALJ Skrocki™) issued a proposed order which if it had been adopted by the Board would have resulied
in the Board dismissing the Platinum protest as untimely. The Board declined to adopt the proposed
order, and instead ordered the matter to proceed to a hearing on the merits, The Platinum termination
protest is currently pending. As set forth below, the Board never made any findings of fact or conclusions
of law in support of its decision not to adopt the proposed order of dismissal.

24.  Ttis noted that the owners/managers of Platinum did not contend they had not received the

notice of termination, In fact, the contention was that the notice had been received but that it had been

" Neither of these stated reasons will withstand scrutiny. First, as to lack of “valid service”™: Any lack of “valid service” as to
Calabasas would also be the case with Platinum, but would be irrelevant as the Calabasas Notice and the Platinum Notice were
both “received” by Calabasas and Platinum on December 1, 2008, as required by the Vehicle Code; As stated, the notices to
Calabasas and Platinum were both included with the same cover letter to Ms, Dietrich and were in the same envelope;
Therefore, both notices were delivered to Ms. Dietrich at the same time on November 26, 2008, Thereafter, the “documents
were timely turned over to the client” on December 1, 2008, with the result being that the Platinum protest was filed on
December 9, 2008, which is within 10 days of that date. Second, even if the pressure of filing for bankrupicy could excuse the
delay and extend the statutory time for filing a protest (which it does not), the following chronology indicates that this excuse ig
not supportable by the facts: The Calabasas Notice and the Platinum Notice were in the same envelope which was received by
Ms. Dietrich on November 26, 2008: The notices were thereafter received by the common owners of Calabasas and Flatinum
on December 1, 2008; Platinum filed a protest on December 9, 2008, but Calabasas did not file its protest until July 31, 2009,
Calabasas filed its petition in bankruptcy on March 26, 2009, long after the time to file a protest had expired. There could be no
tolling of the time to file a protest as there was no time to file that could be tolled. Tolling may prevent a time period from
expiring if it has not already run, but tolling will not begin a new time period if the original time had already expired. Here, the
time to file the protest had expired prior to the bankruptey filing,
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recetved on December 1, 2008, Platinum thus contended that the time to file the protest should be
counted from that date, rather than November 26, 2008, the date that Ms. Dietrich, their agent for service
of process had received the notice. In essence, the contention of Platinum’s owners and attorney was that
the notice had been received by Platinum on December | and therefore the protest filed on December 9
was timely. |

25, | Because the Calabasas letler was included in the same envelope as the Platinum letter the
implication is that if the common owners/members of Platinum/Calabasas received the Platinum letier as
they admitted, then they also received the Calabasas letter. Nothing was submitted by Calabasas to negate
this implication or to counter the statement by Platinum’s then-counsel, that the “documents (plural) had
been timely turned over” to his clients,

26.  The Septermber 15, 2009 declaration of Asdghig Astrid Keuylian in which she identifies

herself as “the Member-Manager” for Calabasas states only that:

2. In regard to the purported Notice of Termination (“Notice™) issued by
Lamborghini on (sic) allegedly in November, 2008, regarding Calabasas, Calabasas was
not served according to the terms of our dealership/franchise agreement or law,

3. Since the Notice was not properly served upon Calabasas our time to file
the Protest was not limited so no Protest was necessary to be served. Since the Notice
was not properly served, and we had pressing issues concerning the Calabasas Chapter
11, which also tolled the time to file a protest, we filed the Protest on July 31, 2009, The
Protest was filed at that time to protect our existing rights, under the prevailing

circumstances, including, but not limited to, the right to sell the Calabasas Lamborghini
franchise, or to reopen it, even though we disputed its service and its validity.

27.  Asstated, there is nothing in this declaration that negates the implication that Calabasas
had received the notice issued in November, and in fact the étatement is rife with its own implications
admitting that the November 2008 notice of termination had been received by, but just “not properly
served upon, Calabasas.”

28.  Paragraph 2 of the declaration asserts no facts and is merely a legal conclusion that relates
to the manner the notice was “served”. Again, the declaration states only that the notice was “not
properly served”, not that it had not been received.

29.  Paragraph 3 of the declaration states that because the notice was not properly served

10
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she/Calabasas believed that the time to file a protest was not limited and that no protest was necessary.
This again is challenging how the notice was “served” as compared to a statement that it had never been
received or a specific date as to the claimed invalid service. There is no statement denying that
she/Calabasas had received the notice nor even a date claimed as the date when she/Calabasas became
aware of the “service”.

30.  The declaration implies that notwithstanding the notice and its conspicuous statement as to
the time to file a protest, there was a conscious decision not to file the protest until July 31, 2009. This
means that she/Calabasas did “receive” the notice at some time and thereafter made the decision to refrain
from filing the protest based upon two things: (a) The claimed improper service of the November 2008
notice (which did not negate the contention of Lamborghini that the notices had been received by
Calabasas on December i, 2008 at the latest), and (b) The need to address the more “pressing issues
concerning the Calabasas Chapter 11, which also tolled the time to file a protest....” However, as to (b)
and as stated below, Calabasas did not file its petition in bankruptey until March 26, 2009. This means
that if the November 25, 2008 notice had been received by Calabasas on December 1, 2008, the time to
file a protest would have expired on December 11, 2008 and no tolling of this time could have occurred
by virtue of the Bankruptey Act as the bankruptey filing did not occur until March 26, 2009, (See also
footnote 13.) '

31, If anything, the declaration of Asdghig Astrid Keuylian admits that she had received the
November 25, 2008 notice of termination at some unknown time but certainly long before July 21, 2009,
that because she considered it defective as not being properly served and because of the pressing issiies
relating to the bankruptey filing in March 2009, she/Calabasas chose not to file a protest until July 31,
2009, eight months after the date of the letter. '

32.  Inaddition to the mailed notices, Calabasas’ owners, managers and attorneys also received
an additional copy of the Calabasas Notice during the Platinum proceeding. Lamborghini attached the
Calabasaé No;tice as an exhibit to pleadings that it served on Platinum through its counsel in the Piatinum
termination protest. At all relevant times, it is believed that the owners and managers of the Calabasas
and Platinum franchisees were substantially the same, Furthermore, Platinum and Calabasas from the

time Calabasas filed its protest and ecarlier have shared the same counsel of record in this protest and the
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Platinum protest, 13

Calabasas’ attorney acknowledges during pending banlkruptey proceedings that
Calabasas is aware of the Notice of Termination

33.  In March 2009, both Platinum and Calabasas filed for Chapter 11 Bankruptey in the United
States Bankruptey Court for the Central District of California, Platinum filed for bankruptcy on March
23, 2009 (Case No. 09-12472-TA) and Calabasas filed for bankruptcy on March 26, 2009 (Case No. 09-
12593-TA). In connection with the Platinum and Calabasas bankruptcy proceedings, the Office of the
United States Trustee for the Central District of California conducted meetings of creditors pursuant to
Section 341 of the Bankruptcy Code. Mr. Carles Negrete -represented both Platinum and Calabasas
during creditors’ meetings on May 7, 2009 and June 17, 2009, respectively.”’

34,  During the May 7, 2009 creditors’ meeting, Mr. Negrete acknowledged that he knew about
the Calabasas Notice.!” Mr. Negrete further acknowledged that, despite Calabasas’ receipt of a notice of
termination, there was no hearing before the Board regarding Calabasas’ termination.'®

35.  During the June 17, 2009 creditors’ meeting, despite the passage of over a month since his
acknowledgement of the existence of the Calabasas Notice, Mr. Negrete again acknowledged'that there
was no Board hearing regarding the Calabasas termination.'® Mr. Negrete also stated that the only asset
of the Calabasas bankruptcy estate was a potential lawsuit against VW Credit, Inc., Calabasas’ flooring
lender, or Lamborghini, thereby implicitly stating that Calabasas’ franchise had terminated and was no

longer an asset of Calabasas Euro Auto Group, LLC.*

i

1% Both Platinum and Calabasas changed counse! during the course of their respective proceedings. However, each change of
counsel was mirrored in the two cases, and at all times Platinum and Calabasas shared the same counsel from the time
Calabasas filed its protest.

18 Mr. Negrete is also co-counsel to Platinum in the termination protest, and co-counsel on the termination protest filed by
Calabasas.

1" Stetson Decl,, Bx, F at 20.

¥ 74 In a June 3, 2009 status hearing before Hon, Theodore Albert in the Calabasas bankruptey, the U.S. Trustee noted that, at
the May 3, 2009 creditors' meeting, a Calabasas representative was "emphatic" that, unlike Platinum, "the [Calabasas] franchise
had been terminated." The U.S. Trustee also noted that Mr, Negrete had filed schedules listing the franchise as an asset of the
estate, and that this was contrary to the testimony given by the Calabasas representative. Stetson Decl,, Ex. H at 3. As noted
herein, Mr. Negrete subsequently took the position that the franchise was not an asset of the Calabasas estate,

" Stetson Decl., Ex. G at 20.

* 1d, at21-22.
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FHE FILING OF TUE PROTEST

36.  Calabasas filed its protest on July 31, 2009. In the Protest, Calabasas alleges that “[o]n or
about Novermber 13, 2008, Respondent ceased doing business with Protestant despite the fact that no valid]
Notice of Termination pursuant to Vehicle Code Section 3060 was ever recetved by Protestant from
Respondent.”! (Emphasis added.)

37.  As stated above, for this protest to have been timely filed, the following facts must exist.
Either:

a. Calabasas never received a notice of termination; or

b. Calabasas did receive the notice of termination but the date of receipt was on, or some time
after, July 21, 2009 (which is 10 days prior to the filing of the protest on July 31, 2009).

38. Stated another way, if Calabasas received a notice termination at any time prior to July 21,
2009, the protest was not timely filed and must be dismissed.

THE MoTION TO DISMISS AND FIEARINGS

39, During an August 17, 2009 telephonic status conference, Lamborghini informed Calabasas
and the Board that it intended to file a motion to dismiss the pfotest. The parties stipulated and agreed to
a briefing schedule for Lamborghini’s motion to dismiss; and further agreed to hold a telephonic hearing
on the motion to dismiss on September 23, 2009 before ALJ Skrocki.

40.  Lamborghini submitted its “Motion to Dlsm1ss Protest” (the “Motion”) on August 28,

2009, Lamborghlm also submitted the declaration of Roger H. Stetson in support thereof.

! It is noted that the language here is only that “no valid Notice ... was ever received by Protestant from Respondent,”
{Emphasts added.) The Protest does nof state that “no notice was received” nor does il state any date for receipt of even an
“invalid” notice. This language, which may have been artfully chosen, appears to be focusing on whether the notice was
“yalid” which may relate to the form or substance of the notice, or perhaps the manner of communicating the notice, none of
which is relevant under these facts. The language also appears to have been carefully chosen where it states that no valid
notice was ever received “from Respondent”, to distinguish the notice being recetved by Calabasas “from Ms. Dietrich,” If this
is the distinction sought to be made, it would mean that even a notice delivered by the U.S, Postal Service, or UPS, etc. would
be ineffective as the notice would have been “received by Protestant from UPS™ and would not have been “received by
Protestant from Respondent”. Whether the notice was ultimately delivered to Calabasas by the U.S. Postal Service or by one
of Calabasas’ own agents is irrelevant as long as it was “received”. The notice would be “from the franchiser” as required by
Section 3060 whether it was delivered by a third party mail or delivery service or by the franchisor’s agent or the franchisee’s
agent. The notice is “from the franchisor” even though it may be delivered “by a messenger”. Here the notice was proper as to
form and substance and the manner of communicating the notice is irrelevant so long as the notice is “received” by the
franchisee and the notice is from the franchisor,
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41. Calabasas submitted its opposition brief on September 16, 2009, as well as a declaration of
Asdphig Keuylian, an owner and manager of both Calabasas and Platinum. Lamborghini submitted a
reply brief on September 21, 2009.

42, On September 23, 2009, the Motion came on for hearing. Allen Resnick and Ryan Mauck
of Jeffer, Mangels, Butler & Marmaro LL.P and Randall Oyler of Barack Ferrazzano appeared
telephonically for Lamborghini. Carlos Negrete of the Law Offices of Carlos Negrete aﬁd Michael Piazza
of Greenberg Tréurig, LLP? appeared telephonically on behalf of Calabasas, Also present telephonically
were Sossi Keuylian, Nora Keuylian, and Asdghig Keuylian, all owners and/or managers of Calabasas.”

43, During the September 23, 2009 telephonic hearing, ALJ Skrocki raised several questions
regarding the applicability of the California Uniform Commercial Code (“UCC”) to the issues raised in
the Motion, as well as qﬁestions relating to certain comments made by counsel for Platinum during the
March 9, 2009 hearing in the Platinum protest proceeding regarding the receipt by Platinum and
Calabasas’ owners and managers of the Platinum Notice. Calabasas’ counsel requested an oppertunity to
submit supplemental briefs on these two issues, and further requested that the telephbnic hearing resume
after the supplemental briefing** The parties and the Board agreed that the parties would submit
supplemental briefs on these issues, and that the telephonic hearing would resume on October 14, 2009,

44, On September 28, 2009, Calabasas submitted its supplemental brief in opposition to the
Motion. Lamborghini submitted its opposition to Calabasas’ supplemental brief on October 5,2009.
Calabasas submitted its reply to Lamborghini’s 0pp03iﬁon on October 13,2009, as well as a declaration
of Vik Keuylian.

45,  On October 14, 2009, the telephonic hearing on the Motion resumed before ALY Skrocki.
Allen Resnick and Ryan Mauck of Jeffer, Mangels, Butler & Marmaro LLP appeared telephonically for

Lamborghini. Kevin Collins of Greenberg Traurig, I.LP appeared in person at the Board’s offices in

# At the time of this hearing, Calabasas had not yet submitted a formal Notice of Association identifying Mr. Piazza of
Greenberg Traurig as new counsel for Calabasas,

# Calabasas' former counsel, Michael J. Flanagan, also appeared telephonically as a result of some apparent confusion over
whether he had withdrawn or been terminated as counsel for Calabasas,

# Although the stated purpose of Calabasas' request for supplemental briefing was to address these two discrete issues,
Calabasas' supplemental briefs in fact largely ignored these two issues and instead focused chiefly on new arguments relating
to the parties' Dealer Agreement and on presenting further argument regarding the impact of the Board's decision in the
Platinum matter. These additional contentions of Calabasas will be addressed below,

14

PROPOSED ORDER GRANTING RESPONDENT’S MOTION TO DISMISS PROTEST




LT T L S

~1 o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Sacramento to represent Calabasas. Mr. Negrete made no appearance. At the beginning of the hearing,
Mr. Collins objected to the hearing being conducted electronically. That objection was overruled, at
which time Mr. Collins refused to participate in the hearing and physically walked out of the proceeding
and the Board’s offices.”® The hearing proceeded telephonically as had been initially agreed by all
counsel and as had been ordered By the Board.

46,  On October 19, 2009, ALJ Skrocki issued his Proposed Order Granting Respondent’s
Motion to Dismiss Protest and Instructions to Respondent, as Prevailing Party, to Draft Proposed Order.

47, While reviewing the record a final time prior to submitting a Proposed Order to the
Board, it was noted that the Board had no information relating to the automatic stay that will frequently
arise -upon the filing of a petition in bankruptcy. Neither side had previously mentioned this possible
problem in any of the several briefs or in oral argument.

48, A Telephonic Status Conference on the issue of the application of the bankruptcy stay -
was held on November 20, 2009,

49.  Counsel agreed that each side would submit their brief to the Board no later than‘
Wednesday, November 25, 2009. The scope of each brief was to be limited to whether the stay arising
under the Bankruptey Code applies to this Motion, and whether the Board has the power to determine
the scope of the stay.

50.  On December 3, 2009, ALJ Skrocki issued an order determining that the automatic stay
in the Bankruptey Code does not apply to the Board’s consideration of the “Proposed Order Granting
Respondent’s Motion to Dismiss Protest™ as the bankruptcy stay does not preclude the Board from
determining that the Board has no jurisdiction to consider the protest. (See December 3, 2009, Order
which is incorporated into this Proposed Order and attached as Exhibit B.)

1

# The merits of Calabasas' objection to conducting the hearing telephonically, as well as the procedural history which led up
to the objection, are further described and addressed in the Board's October 20, 2009 Order Denying Protestant Calabasas Euro
Auto Group, LLC's Request that the Hearing on the Metion to Dismiss Scheduled to Resume Telephonically on October 14,
2009 be Held in Person. In addition to other reasons for denying the request of Calabasas for an in person hearing, the ALJ
found that the objection of Calabasas to the hearing being conducted telephonically was not in good faith and was an attempt to
delay the proceedings before the Board. (See October 20, 2009, Order which is incorperated inio this Proposed Order and
attached as Exhibit A.)
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THE TIME WITHIN WHICH A PROTEST MUST BE FILED

51.  Because the Calabasas Notice listed the cessation of operations and insolvency as the
reasons for termination of Calabasas, Section 3060 permits the franchisor to give what is termed a “15-
day notice” of termination. This would allow the franchisor to terminate the franchise 15 days after the
notice is received by the franchisee unless the franchisee files a protest with the Board “within 10 days
after receiving a 15-day notice.”™® The legislative shortening of the time for termination from 60 days to
15 days and, even more important, limiting the time to file a protest to only 10 days from receipt of the
notice (compared to 30 days if the termination is based upon other reasons) is an indication of the
significance the legistature placed on the reasons for termination and the prompt éction needed by a
franchisee if the reasons for termination were cessation of operations or insolvency, as alleged here by
Lamborghini, As explained by the court in Sonoma Subaru, Inc. v. New Motor Vehicle Board, 189 Cal.
App. 3d 13, 234 Cal. Rptr. 226 (Cal. Ct. App. 1987), the 10-day filing deadline is strictly applied:

Where no protest of the termination is filed within the allotted time, the Legislatare’s

obvious intent is to let the franchisor treat the fermination as final and effective. ..

Sanctioning late filings would undercut that finality and create uncertainty in the minds

of franchisors as to whether they may treat their relationship with unsatisfactory

franchisees as concluded. We conclude that the Legislature did not intend that the 10-day

filing deadline be extended.

Sonoma Subary, Inc., 189 Cal. 3d at 22 (affirming the Board’s refusal to hear a protest that was
untimely by five days). |

52,  Despite the significance of these reasons for termination, if a timely protest is filed, the
franchise may not be terminated until after the Board has conducted a hearing and then only if the Board
finds that the franchisor has met its burden of proving good cause for the termination, taking into
consideration the existing circumstances including specified factors. However, if a protest is not filed
within 10 days of the franchisee’s receipt of the notice of termination, the franchisee has no right to a

hearing before the Board, and the franchise terminates upon the passage of 15 days from the franchisee’s

receipt of the notice of termination. This means that if no timely protest is filed the franchise terminates

% Section 3060(a)(2) provides in part: ... The franchisee may file a protest with the board within 30 days after receiving a 60-
day notice, satisfying the requirements of this section, or within 30 days afier the end of any appeal procedure provided by the
franchisor, or within 10 days after receiving a 15-day notice, satisfying the requirements of this section, or within 10 days after
the end of any appeal procedure provided by the franchisor.” (Emphasis added.)
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automatically five days after the 10-day deadline to file a protest has expired.”

53.  Accordingly, as a matter of law, the protest filed by Calabasas was untimely if Calabasas
received the Calabasas Notice at any time prior to July 21, 2009, i.e. more than 10 days before the protest
was actually filed. As explained above and below the evidence establishes that Calabasas received thé
Calabasas Notice prior to July 21, 2009, and therefore this protest is untimely and must be dismissed.

ANALYSIS

54,  Vehicle Code § 3060(a) provides; “Notwithstanding Section 20999.1 of the Business and
Professions Code or the terms of any franchise, no franchisor shall terminate or refuse to continue any
existing franchise unless all of the following conditions are met: (1} The franchisee and the board have
received written notice from the franchisor....” (Emphasis added). Vehicle Code § 3060(a)(2) further
states that “[t]he franchisee may file a protest with the board ... within 10 days afier receiving a 15-day
notice, satisfying the requirements of this section....” {Emphasis added).

55.  Thus, the present Motion turns on two factual questions: (1) whether Calabasas “received”
the Calabasas Notice; and (2) if so, whether Calabasas received the Calabasas Notice prior to July 21,
2009.

CALABASAS “RECEIVED” THE CALABASAS NOTICE UNDER THE “ORDINARY USE” OF THE WORD

56.  The Vehicle Code does not define “received” or “receiving.” Under California law
“[w]ords used in a statute or constitutional provision should be given the meaning they bear in ordinary
use.” Lungren v. Deukmefian, 45 Cal.3d 727, 735 (1988). To “receive” is defined in ordinary use as “to
come into possession of.” Webster’s Collegiate Dict. (10™ ed,1995) p. 975. Thus, the first question
presented by this Motion is whether Calabasas “came into possession of” thc. Calabasas Notice more than
10 days before filing this protest, i.e., before July 21, 2009. The manner in which Calabasas came into
possession of the Calabasas Notice is irrelevant under the Vehicle Code. That is, if a franchisee had come
into possession of _the notice upon its delivery by the U.S. Postal Service mail carrier, or upon delivery as

here by one of its own agents, the result is the same. In either situation, the franchisee would have come

7 1f the notices required by Section 3060 have been "received,” Section 3060(a)}(3) states that the franchise may be terminated
if "(3) The franchisor has received the written consent of the franchisee, or the appropriate period for filing a protest has
elapsed.”
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notice to Platinum.

into the possession of the notice, meaning the notice had been received.

57. The evidence is undisputed in this case that Calabasas “came into possession of” the
Calabasas Notice prior to July 21, 2009. The only contentions of Calabasas relate to whether the notice
Wa;s “valid” (not that it was not received) and whether it was “served” in accordance with the franchise
and the law (again these are not assertions that it had not been received). Specifically, the svidellce
presented by Lamborghini in support of the Motion establishes the following: |

A. = The Calabasas Notice dated November 25, 2008, was in the same envelope as the Platinum
Notice, a notice which the ownerslmanageré of both Calabasas and Platinum and Platinum’s attorney
admit was received by them on December 1, 2008, As explained in paragraph 21 and footnote 12
thereto, Platinum’s counsel stated that he had counted 10 days from December 1, 2008, which_ he stated
was the date his clients had received the notices of termination from Ms. Dietrich, and filed a protest on
December 9, 2008, All of the packets sent to Ms. Dietrich contained only one cover letter that pertained

to both Calabasas and Platinum (quoted above) and had as attachments the notice to Calabasas and the _

B. Platinum’s initial counsel Jeffrey Gubernick, Esq. of BishtoneGubernick engaged in the
following discussing during the March 9, 2009, telephonic hearing on Respondent’s motion to dismiss the

Platinum protest:

MR. GUBERNICK: 1do want to follow-up because I think your comment is
appropriate, and I think what you should also take into account is this; the Wednesday that
this document was delivered to Ms. Dietrich's office was the Wednesday before
Thanksgiving, From my stand]goint, my understanding was that my client actually
received notice on December 1 and we filed our Protest on December 9™, So I think
in a situation like this, we are not dealing with a dilatory situation; we are dealing with the
fact that documents were processed in a timely manner as one would envision with regard
to an Agent for Service of Process...In this situation, I cannot state definitely one way or
another whether Ms. Dietrich received the documents on Wednesday, November 25
because these documents were sent in so many ways that it was difficult for her to recall
what she got, whether she got an e-mail, whether there was the actual letter, what she saw
on what particular day. But the documents were timely turned over to the client, and
the client did timely and promptly file a Protest. What is really happening here is there
is an attempt to take advantage of, you know, the five days of the Thanksgiving, the four
days of the Thanksgiving weekend. And I think that, equitably, it would be rather
inequitable here to basically penalize a Protestant over one day. (Emphasis added.)

(March 9, 2009, cotrected transcript, Platinum Motors, LLC v, Automobili Lamborghini, S.p.A.,
page 24, lines 25-28, page 25, lines 1-17)

C. Although the parties may dispute the exact chain of events which led to the “receipt” of the
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Platinum Notice and the Calabasas Notice by the owners and managers of Calabasas, Calabasas does not
present any facts to dispute the fact that the envelope and its contents delivered to Ms. Dietrich on
November 25, 2008 containing both the Platinum Notice and the Calabasas Notice were in some manner
received by the owners/managers before the Platinum protest was filed on December 9, 2008, Indeed,
several times in the Platinum proceedings, counsel for Platinum acknowledged that Mr. Keuylian received:
the Platinum Notice — again, which was in the same envelope as and 'received by Ms. Dietrich along with
the Calabasas Notice -- on December 1, 2008,  Platinum, in its protest which was filed on December 9,
2008, also acknowledged receiving the Platinum notice on December 1, 2008,

D. On or about December 31, 2008, Calabasas’ owners, managers and attorneys received a
copy of the Calabasas Notice as part of the pleadings in the Platinum protest,

| E. Calabasas acknowledged during pending bankruptcy proceedings that Calabasas: (1) knew
that Lamborghini had issued a termineﬁion notice to Calabasas; and (2) considered the Calabasas
dealership termrinated. During the May 7, 2009 creditors’ meeting, Mr. Negrete acknowledged that a
notice of termination existed for Calabasas and that, despite Calabasas’ receipt of a notice of termination,
there was no hearing regarding Calabasas’ termination. On June 17, 2009, Mr. Negrete again
acknowledged that there was no hearing regarding Calabasas’ termination. Likewise, Calabasas’ other
filings noted above -- all of which predate the July 21, 2009 deadline at issue here -- also evidence that
Calabasas was aware that it had received the Calabasas Notice and that its Lamborghini dealership'had
terminated.

58.  None of this evidence is disputed. Although this evidence was submitted with the Motion
on August 28, 2009, and although Calabasas was subsequently given the opportunity to file three separate
briefs opposing the Motion, Calabasas never submitted any evidence disputing that it had “received” the
7 | |
1
i
1
1
I
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Calabasas Notice, or disputing that it had received the Calabasas Notice prior to July 21, 2009.% In fact,
Calabasas never even made an unsupported factual allegation that it had not received the Calabasas
Notice, or that it had received the Calabasas Notice after July 21, 2009.29

59.  Accordingly, Calabasas has effectively conceded that it came into possession of the
Calabasas Notice well before July 21, 2009, and therefore the 10-day profest period expired well before
Calabasas filed its protest on July 31, 2009, In its opposition to the Motion, instead of addressing these
determinative issues, Calabasas relies on arguments regarding “service” of the Calabasas Notice and the

equity of dismissing its profest. These issues are addressed below.

CALABASAS “RECEIVED” THE CALABASAS NOTICE UNDER THE COMMERCIAL CODE’S GUIDANCE

60.  The Uniform Commercial Code, codified in the California Commercial Code, provides
further guidance for the term “receipt.” As set forth in Commercial Code § 1202(e), “Subject to
subdivision (f}), a person ‘receives’ a notice or notification when: (1) it comes to that person’s attention; or
(2) it is duly delivered in a form reasonable under the circumstances at the place of business through
which the contract was made or at another location heid out by that person as the place for receipt of such
communications,”

61.  Section 1202(f) in turn states:

Notice, knowledge, or a notice or notification received by an organization is effective for

a particular transaction from the time it is brought to the attention of the individual

conducting that transaction and, in any event, from the time it would have been brought

to the individual’s attention if the organization had exercised due diligence. An
organization exercises due diligence if it maintains reasonable routines for

2 The sole evidence submitted by Calabasas, other than excerpts from various transcripts, are the declarations of Asdghig
Keuylian and Vik Keuylian. Ms. Keuylian's declaration (discussed above) does not provide any factual statements or attach
any documents evidencing when Calabasas purporiedly received the Calabasas Notice, or challenging that Calabasas received
the Calabasas Notice at all. Instead, the declaration largely consists of either legal arguments or conclusory statements such as
“There is no valid basis for the termination of the dealership of Calabasas.” See Declaration of Asdghig Keuylian § 4.
Likewise, Mr. Keuylian's declaration does not provide any factual statements or attach any documents evidencing when
Calabasas purportedly received the Calabasas Notice, or challenging that Calabasas received the Calabasas Notice at all,
Instead, Mr, Keuylian's declaration is limited to providing certain facts relating to the drafting of the Dealer Agreement
between the parties, See Declaration of Vik Keuylian 99 3-4.

¥ (alabasas' protest contains the unsupported allegation that “no valid Notice of Termination pursuant to Vehicle Code
Section 3060 was ever received by Protestant from Respondent.” {(Emphasis added.) However, Calabasas did not submit any
evidence or make any argument regarding this allegation ag part of its opposition to the Motion. Calabasas provided no
explanation of whether Caiabasas was contending that the Calabasas Notice was never received, or that the Calabasas Notice
was received but for some reason was invalid. (See also footnote 18.) None of the declarations submitted by Calabasas
contain anything that could be the equivalent of: “The Calabasas Notice was never received.” Or, “The envelope was received
from Ms. Dietrich on ---- but it did not contain the Calabasas Notice.” Or, “We received the Platinum Notice from Ms, Dietrich
but she did not include the Calabasas Notice.”
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communicating significant information to the person conducting the transaction and there

is reasonable compliance with the routines. Due diligence does not require an individual

acting for the organization to communicate information unless the communication is part

of the individual’s regular duties or the individual has reason to know of the transaction

and that the transaction would be materially affected by the information.

62.  The Calabasas franchise 1s a contract for the sale of goods, and therefore is governed by
the provisions of Division 2 of the California Commercial Code. If a contract comes within the scope of
Division 2 of the California Commercial Code, then, the definitions in Division 1 of the California
Commercial Code would also apply.

63. Here, the evidence is undispuled that, long before July 21, 2009, the Calabasas Notice
came to the “attention” of Calabasas, thus satisfying the standard contained in Commercial Code section
1202(e)(1). Even ifthe 1'ecei'pt of the Calabasas Notice and the Platinum Notice by Ms. Dietrich on
November 25, 2008 may not constitute receipt by Calabasas as of that date, certainly the Calabasas Notice
had come to the “attention” of Calabasas as of Deéember 1, 2008 when the notices for Calabasas and
Platinum were “timely turned over” by Ms, Dietrich to the members of those two entities on December 1,
2008. Ms. Keuylian’s‘declaration of September 15, 2009 has been addressed above. In addition and
more specifically, Calabasas” attorney, Mr. Negrete, conceded that Calabasas was aware of the Calabasas
Notice as early as May 7, 2009 in a bankruptcy proceeding,

64.  Accordingly, under both the “ordinary use” definition of receipt and the alternative
definition provided by the Commercial Code, Calabasas “received” the Cﬁlabasas Notice prior to July 21,

2009,

. NEITHER THE VEHICLE CODE NOR THE BOARD REQUIRES PERFECTED SERVICE

65.  Calabasas incorrectly focuses not on whether the Calabasas Notice was “received” by the
franchisee, but rather on whether s¢rvice of the Calabasas Notice was “perfected” or “valid”, The Vehicle
Code contains no such requirement. As noted above, Vehicle Code § 3060(a)(2) requires a franchisee to
file a protest “within 10 days after receiving a 15-day notice....” (Emphasis added).

66.  Calabasas’ attempts to rely on the Board’s decision not to grant Lamborghini’s motion to
dismiss the Platinum protest are unavailing. Calabasas argues that the Board determined that the
Platinum Notice and Calabasas Notice were “defective” because they were not properly served, Nothing

in the record supports this statement. The Board neither made nor was required to make any findings and

21

PROPOSED ORDER GRANTING RESPONDENT’S MOTION TO DISMISS PROTEST




L = R X o

e N = e B

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

[ (

offered no explanation for its decision not to adopt the proposed order dismissing the Platinum protest.*’

67.  Furthermore, the issue before the Board in the Platinum case actually disproves Calabasas’
contention. The question of “if” the Platinum Notice had been.“received” was never presented to the
Board, because Platinum conceded in its protest that it had received the Platinum Notice (which was in
the same envelope as the Calabasas Notice). Platinum’s attorneys conﬁrnﬂed several times that Platinum
(as opposed to its attorneys or agent for service of process) received the Platinum Notice on December 1,
2008. Thus, the only issue in dispute and the only question presented to the Board in tl_le Platinum
proceeding was “when” the Platinum Notice had been “received” by Platinum — when the notices were
received by Ms, Dietrich on November 26, 2008 as asserted by Lamborghini, or, as asserted by Platinufn,
on December 1, 2008 when the notices were admittedly received by the members of Platinum. There is
nothing in the record to suggest that the Board even considered; let alone made a ruling on, the question
of whether the Platinum Nofice had been “recetved” by Platinum, as that term is used in the Vehicle Code
or that Platinum had never received the notice of termination.

CALABASAS® EXPLANATION OF MR, NEGRETE’S STATEMENTS IN THE
BANKRUPTCY PROCEEDING ARE UNAVAILING

68. Although Calabasas did not provide any evidence or even unsupported statements as to
whether or when Calabasas purportedly received the Calabasas Notice, Calabasas did challenge one of the
pieces of evidence submitted by Lamborghini - Mr. Negrete’s statements during the bankruptcy
proceeding,®’ Calabasas argues that Mr, Negrete’s statements indicaté that Calabasas in fact did believe
that a protest could still be filed.

69.  However, Calabasas’ alternative interpretation of Mr. Negrete’s statements is not

* (Calabasas incorrectly claims that Board member Mr. Glenn E, Stevens made a statement after oral comments had concluded
in support of the Board's decision not to adopt the proposed order of dismissal, Calabasas claims that this purported statement
by Mr. Stevens establishes that the Board concluded that the notice provisions of the Lamborghini Dealer Agreement trump the
Vehicle Code requirements for “receipt.” In fact, the statement in question was made during (not after) oral comments,
During the same oral comments, Mr, Stevens also asked whether the Dealer Agreement should in fact be ignored on this issue,
and another Board member, Mr, Ryan Brooks, later stated that “I believe the notice does trump whatever agreement two
companies have with each other.,” (June 5, 2009, Board Meeting Transcript, page 33, lines 22-24) Accordingly, the record
does not establish or even suggest that the Board made any finding that the terms of a dealership agreement replace the
“receipt” requirements of the Vehicle Code,

31 Calabasas did not submit any argument or evidence disputing the fact that Calabasas’ owners and managers had received the
Calabasas Notice in the same envelope as the Platinum Notice, or disputing that Calabasas® owners, managers and/or their
attorneys had received the Calabasas Notice when they received Lamborghini's motion to dismiss the Platinum protest.
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supported by thé record. Mr, Negrete stated unc—:quivocally in May 2009, two months before the
Calabasas Protest was filed, that “[t]here was a notice of termination™ and further confirmed in June 2009,
more thaﬁ ten days before the filing of the Protest on July 31, 2009, that the only asset of the Calabasas
bankrupicy estate was a potential lawsuit against Calabasas’ flooring lender or Lamborghini, and not the
dealership itself (i.e., tl;at the dealership had terminated).

70.  Thus, even if Calabasas’ contention was true, it would be irrelevant - the fact that
Calabasas may have mistakenly believed it had the right to file a protest does not mean that it actually had
that right. As noted above, the Vehicle Code requires receipt of a termination notice, and the evidence
establishes that Calabasas in fact “receivéd” the Calabasas Notice.

71.  TIn any event, Calabasas’ contention does not appear o be accurate. During the bankruptcy
hearing, Mr. Negrete was asked to explain why Calabasas would not admit that its franchise was
terminated. Mr, Negrete clarified that Calabasas’ argument was based, not on any dispute over receipt of
the Calabasas Notice, but rather on the theory that Calabasas was an “affiliate” of Platinum and thus the
termination of the Calabasas franchise could be resolved through the pending protest of Platinum:

MS. PONCE-GOMEZ: ...my understanding is at least the franchise was, in

fact, terminated, and no protest had not been filed. So my understanding from that
would be there is no longer a franchise.

MR. NEGRETE: I will not commit to that position because that was before
my filing and before their Chapter 11, although we’re going to advance an
argument that is still alive because it’s an affiliate of the Platinum. But it is not the
subject of a protest before the New Motor Vehicle Board.™

72, Thus, Mr. Negrete’s statements do not support Calabasas® contention that, in May 2009,
Calabasas believed that it had not yet properly received the Calabasas Notice. Calabasas was apparently
considering other theories or procedural methods of challenging the termination of Calabasas’
Lamborghini franchise, specifically by trying to incorporate that challenge into the already pending
Platinum protest. Mr. Negrete’s apparent misunderstanding of Calabasas’ protest rights under the Vehicle
Code does not change the fact that Mr. Negrete’s statements in the bankruptey proceeding confirm the

fact that Calabasas was aware of the Calabasas Notice no later than May 7, 2009,

2 Stetson Decl., Ex. G at 20:1-10.
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THE NOTICE PROVISIONS OF THE DEALER AGREEMENT DO NOT
CHANGE TUE FACT THAT CALABASAS’ PROTEST IS UNTIMELY

73.  Calabasas also argues that the notice provisions in the Lamborghini Dealer Agreement
establish the manner in which the Calabasas Notice was required to be given, and that because the
Calabasas Notice was purportedly not given in the manner specified in the Dealer Agreement, it is invalid,
This argument also fails.

Notice Provisions in: a Dealer Agreement Do Not Trump the Vehicle Code

74, Contrary to Calabasas’ arguments, the Vehicle Code requirement of “receipt” of a
termination notice is not subject to the terms of any dealer agreement, Vehicle Code § 3060(a) expressly
states that it shall be applied “Notwithstanding ... the terms of any franchise.” Accordingly, any
contractual provisions regarding the giving of notices in the Dealer Agreement are irrelevant to the
jurisdictional question of whether the protest was timely filed pursuant to the deadlines imposed by the
Vehicle Code. |

The Notice Provisions of the Franchise Do Not Apply to a Statutory Notice of Termination

75.  'The notice provisions in Article 27 of the Lamborghini Dealer Agreement (see attached
Exhibit B), on their face do not apply to the Calabasas Notice. Article 27 appliés.to “all notices required
hereunder” (emphasis added), i.e. notices that are specified in and required by the Dealer Agreement. The
Calabasas Notice, however, was required by statute, not by the Dealer Agreement.

76. . Further, if the notice provisions of the franchise were found to be applicable, then notices
would be effective when they are “given”, meaning when they are sent, rather when they are received, as
is required by the Vehicle Code. _

77.  Under the standard established by the Dealer Agreement, the Calabasas Notice was
properly given because certified mail and registered mail are legally equivalent, and the Dealer
Agreement does not require that a notice be “received” by the franchisee. (See paragraph 79.)

78.  Evenif Article 27 of the Dealer Agreement were applicable to this Motion (which it is
i
i
I
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no’t)33 the Calabasas Notice still would be deemed effective under California law. Calabasas argues that
receipt of the Calabasas Notice was defective solely because it was sent via certified mail rather than
registered mail, as reflected in the following exchange during the September 23, 2009 telephonic hearing

on this Motion:

JUDGE SKROCKI: Mr, Oyler, was there a letter sent certified mail
return receipt requested to the address stated in this Calabasas franchise?

MR. OYLER: Yes.

JUDGE SKROCKI: Mr. Negrete, tell me why you think that
Article 27 was not complied with.

MR. NEGRETE: Article 27, your Honor?

JUDGE SKROCKI: Was not complied with.

MR, NEGRETE: There is a difference between certiﬁed mail and

registered mail.” :
79.  However, under numerous provisions of California law, including Vehicle Code section

29, there is no legal distinction between service or giving of a notice via certified mail and service via
registered mail. Lucero v. City of Los Angeles, 208 Cal. App.3d 664, 670 (1989); Code of Civ, Proc. § 11,
Civil Code § 17; Financial Code § 8; Gov. Code § 8311,

The Calabasas Notice was Properly Given Under the Dealer Aereement Because the
Asreement Does Not Prohibit Notice by Certified Mail

80.  Furthermore, Article 27 does not expressly require notice be given only by registered
mail. Article 27 states “all nétices hereuﬁder shall be in writing, and shall be deemed duly given when
sent by registered letter, return receipt requested ...” (Emphasis added).” The reasonable interpretation
of this general notice provision is that it mandates only that the notices “shall be in writing”” and that

sending a notice by registered mail, return receipt requested, provides a safe harbor for the protection of

" Article 27 of the franchise is not applicable if for no other reason than its application could make the notice of termination
effective when sent rather than when it is received as is required by the Vehicle Code.

M September 23, 2009 Transcript at 45:10-20. Although the ALJ agreed with Mr. Negrete that there was a difference between
Certified Mail and Registered Malil, the difference relates only to the manner in which the mail is processed by the U.S. Postal
Service. The ALJ did not agree that the difference was legally significant in regard to this protest.

% Under the language of Article 27 of the franchise, the notices sent on November 25, 2008 would have been offective as of
that date even if they had never been received by Calabasas. The requirements of the Vehicle Code regarding protest rights
are more protective of a franchisee than are the requirements of the franchise.
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the franchisor as a notice will be “deemed duly given” when sent (as opposed to when it is received),
regardless of when or whether the notice was actually received.

81,  Nowhere does Article 27 state that notices must be sent by any particular method, that the
parties are required to send notices by registered mail, or that other methods of delivery are prohibited.
To construe registered mail as the only acceptable form for giving a notice would require the Board to add
terms to the Dealer Agreement that do not exist,

The Board Does Not have Discretion to Consider Whether Calabasas’ Delav was
“Reasonable”

82.  Finally, Calabasas argues that it “was reasonable to believe that” service of the Calabasas
Notice was never “perfected,” and thus it had an interminable amount of time to file a protest. This
argument is also incorrect. As noted above, Calabasas’ belief was not reasonable, because the Board
never found that the Platinum Notice had not been received. Rather, the Board found that there was a
dispute as to when the Piatinum Notice had been received by Platinum, November 26, 2008 or December
1, 2008, and thus whether the deadline for filing a protest had expired before Platinum filed its protest on
December 9, 2008, The Board never held that Platinum could wait indefinitely to file its protest.

83.  Furthermore, whether Calabasas’ belief was “reasonable” is irrelevant. The 10-day
deadline under the Vehicle Code is both jurisdictional and intended to be strictly applied. See Sonoma
Subary, Inc. v. New Motor Vehicle Board, 189 Cal.App.3d 13 (1987) (affirming the Board’s refusal to
hear a protest that was untimely by five days). The Board does not have the discretion to allow a dealer to
wait months after the deadline expires to file a protest, regardless of the purported “reasonableness” of the
cause for the delay, Id at 22 (“Where no protest of the termination is filed within the allotted time, the
Legislature’s obvious intent is to let the franchisor ireat the termination as final and effective. ..
Sanctioning late filings would undercut that finality and create uncertainty in the minds of franchisors as
to whether they may treat their relationship with unsatisfactory franchisees as concluded.”)

84.  Calabasas’ attempt to lay the blame for the delay at the feet of the initial counsel for
Platinum, Bishton*Gubernick, is likewise without merit, The deadline for filing a protest is jurisdictional
and must be applied regardless of the reason for the late filing. The fact that any of the former attorneys

purportedly declined to file the protest does not grant Calabasas a unilateral extension of the statutory
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deadline, Furthermore, Calabasas provides no evidence as to when it may have purportedly asked
Bishton*Gubernick to file a protest, or why the firm declined. Given the undisputed evidence that
Calabasas received the Calabasas Notice, it is entirely possible that by the time Calabasas asked °
Bishton*Gubernick to file the protest, it was already untimely, and the firm refused to file a protest for
whatever reasons.

85.  In any event, Calabasag’ claim that it “inusf be permitted to proceed to a merits hearing ..,
to avoid substantial injustice” is incorrect for the same reasons. There are no “substantial justice”
exceptions to the statutory deadline. Once the deadline passes, the Board no longer has jurisdiction and
an uﬁtimely protest must be dismissed, Calabasas chose to sit on its rights for months after receiving and
becoming aware of the Calabasas Notice, During that time, Lamborghini proceeded in reliance on the
lawful termination of the Calabasas franchise, until Calébasas found it convenient or advantageous to file
a protest. If the Board were to determine that Calabasas could proceed with a protest under these
circumstances, it would be rewriting the Vehicle Code to eliminate the statutory deadline altogether, The
Board has no such power. Calabasas, like all franchisbrs and franchisees appearing before this Board, is

required to operate within the law as written.

- CONCLUSION

86.  Here, as in Sonoma Subaru -- and in sharp contrast to the factual situation underlying
Lamborghini’s motion to dismiss the Platinum protest -- allowing Calabasas” untimely protest to proceed
would undercut the finality and certainty afforded by the strict statutory requirement that Calabasas had
10 days to file a protest after receipt of Lamborghini’s 15-day termination notice. The actions of
Calabasas- and its owners, managers and attorneys from December 2008 through July 2009, i.e.,
acknowledging receipt of the Platinum Notice which was in the same envelope as the Calabasas Notice,
filing a protest on behalf of Platinum in December 2008, not filing a protest on behalf of Calabasas untit
July 31, 2009, representing to the United States Trustee that there was not a protest hearing despite the
existence of a notice of termination for Calabasas of which Calabasas and its attorney were aware, and
stating that the franchise is not an asset of the Calabasas bankruptcy estate, all confirm that, prior to the
filing of this untimely protest, Calabasas knew that it had 1'éceived the Calabasas Notice, Calabasas knew

that it had failed to file a timely protest, and Calabasas knew that its Lamborghini dealership had been
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terminated.

PROPOSED ORDER

Alter consideration of the pleadings, exhibits, and oral arguments of counsel, it is hereby ordered
that Respondent’s Motion to Dismiss Protest is granted. As the protest was not timely filed, the Board
has no jurisdiction over this matter. Calabasas Euro Auto Group, LLC v. Automobili Lamborghini,

S.p.A., Protest No, PR-2174-09 is hereby dismissed with prejudice.

I hereby submit the foregoing which constitutes my
proposed order in the above-entitled matter, asthe
result of a hearing before me, and I recommend this
proposed order be adopted as the decision of the New
Motor Vehicle Board.

DATED: December 3, 2009
3

ANTHONY M. SKROCKI
Administrative Law Judge

By:

James J. Joseph, Interim Trustee
George Valverde, Director, DMV

Mary Garcia, Branch Chief,
Occupational Licensing, DMV
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| CALABASAS EURC AUTO GROUP, LLC,

NEW MOTOR VEHICLE BOARD
1507 - 21°" Street, Suite 330
Sacramenio, California 95811
Telephone: (916) 445-1888

In the Matter of the Protest of

Protestant,
\2
AUTOMOBILI LAMBORGHINI, 8.p.A.,

Respondent.

Carlos F. Negrete, Esq.

Attorney for Protestant :

LAW OFFICES OF CARLOS F. NECRETE
27422 Calle Arroyo

San Juan Capistrano, California 92075-2747

To:

Michael A, Piazza, Esq.

Lindsay A. Ayers, Esq.

Attorneys for Protestant
GREENBERG TRAURIG, LLP
3161 Michelson Drive, Suite 1000
Irvine, Califorma 92612

Kevin T. Colling, Esq.

M. Theresa Tolentino Meehan, Hsg.
Ray A. Sardo, Esq.

Attorneys for Protestant
GREENBERG TRAURIG, LLP
1201 I Street, Suite 1100
Sacramento, California 5814

=X
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THE HEARING ON THE MOTIONT

CERTIFIED MAIL

STATE OF CALIFORNIA
NEW MOTOR VEHICLE BOARD

Protest No. PR-2174-09

ORDER DENYING PROTESTANT
CALABASAS EURO AUTO GROUP,
LCC’S REQUEST THAT THE
HEARING ON THE MOTION TO
DISMISS SCHEDULED TO RESUME
TELEPHONICALLY ON
OCTOBER 14, 2009, BE HELD IN
PERSON ,

ORDER DENYING PROTESTANT CALABASAS EURO AUTO GROUP, LCC'S REQUEST THAT

O DISMISS SCHEDULED TO RESUMIE
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Allen Resnick, Esq,

Ryan S, Mauck, Esq.

Attorneys for Rmspondbn

JEFFER, MANGELS, BUTLER & MARMARO LLP

1900 Avenue of the Stars, Seventh Floor

Los Angeles, California 90067-4308

Randall L. Oyler, Esq.

Roger H. Sietson, Esq.

Attorneys Tor Respondent

BARACK FERRAZZANO

200 West Madison Street, Suite ’%)00

Chicago, Hlinois 60606

8 Protestant is Calabasas Buro Auto Gronp, LLC, (“Protestant” or “Calabasas™), a Celifornia
limited liability company, with its mailing address at P.O. Box 11028, Santa Ana, California, 92711,
Protestant is a new motor vehicle dealer and franchisee authorized to sell Lamborghini products under a
franchise executed in Novemnber 2006,

2. The named Respondent and franchisor is identified as Automnobili Lamborghini, S.p.A.
However, the appearance made identifies the Respondent and current franchisor as Automobili
Lambosghini America, LLC (“Lamborghini™), which is stated to be the “assignee and successor in interest
to Automobili Lamborglnm Sp.AL

3. On November 21 and November 25, 2008, Lamborghini sent notices of its intention o
terminate the franchise of Protestant, Because the dealership had closed, the notices were sent {o different
persons and different addresses via both Certified Mail and overnight mail.

4. On July 31, 2009, Protestant filed a protest with the New Motor V chicle Board (“Board™)
asserting that “Respondent does not have good cause to terminate the franchise by reason of” the good
cavse factors enumerated in Section 3061 of the Vehicle Code.

5, Protestant is represenied by Carlos F. Negrete, Esq. of the Law Offices of Carlos F,
Negrete, and Michae! A, Piazza, Esq., Lindsay A, Ayers, Esq., Kevin T. Collins, Esq., M. Theresa
I |
i
i

it
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Tolentino Meehan, Esq., and Ray A, Sardo, Bsq. of Greenberg Traurig, LLP,!

6. Respondent, as assipnes and successor in inlerest to Automobili Lamborghini S.p.A., is
represented by Allen Resnick., Bsq. and Ryan S. Mauck, Bsq, of Jeffer, Mangels, Butler and Marmaro,
LLP, and by Randall L. Oyler, Bsq., Roger H. Stetson, Bsq., and Eli Selinger, Esq. of Barrack Ferrazano.

7. During the initial telephonic Pre-Hearing Conference, held on August 17, 2009, counsel
for the parties stipulated to the following briefing schedule and daie for lelephonic hearing that was
memorialized in an August 18 order:

» Respondent’s Motion to Dismiss was due via e-mail no later than Friday, August 28, 2009,
This pleading was timely received.

x  Protestani’s Opposition to Motion to Dismiss was due via e-mail no later than Tuesday,
September 15, 2009, This pleading was actually received via e-mail on Wednesday,
September 16,

» Respondent’s Reply to the Opposition to Motion to Dismiss was due via e-mail no later
than Monday, September 21, 2009 This pleading was actually received via e-mail and
regular mail on Tuesday, Sepiember 22.

®  The telephonic heé.ring would commence at 10:00 am, (Pacific Time) before
Administrative Law Judge Anthory M. Skrocki on Wednesday, September 23, 2009,

8, As & result of the telephonic hearing on September 23, the partics stipulated to a
supplemental briefing schedule and a resumption of the telephbnic hearing, On September 24, 2009, the
Board issued an order reflecting this stipulation wherein Protéstant’s supplemental brief was due via e-
mail no l;ﬂtﬂl' than Monday, September 28, 2009; Respondent’s opposition to the supplemental brief was
dﬁe via e-mail no later than Monday, October 5, 2009, and Protestant’s reply to Respondent’s opposition

was due no later than Monday, October 12, 2009, The order also reflected that the telephonic hearing

' Protestant wag initially represented by Michael 1. Flanagan, Fsg, and Gavin M. Hughes, Esq. of the Law Offices of Michael |,
Flanagan, and Carlos F. Negrete, Esg. of the Law Offices of Carlos F. Negrete. On September 23, 2009, the morning of the
inilial telephonic hearing on Respondent’s Motion lo Dismiss Protest, the Board received a letier via e-mail from Asdghig
Keuylian indicating that “effeclive immedialely, Seplember 22, 2009, The Law Offices of Michags! ], Flanagan is no longer
counsed of record...” and "will not be the counsel...on Wednesday, September 23, 2009 during the 10:00 a.m. scheduled
welephonic hearing in this matter,” Micheel A. Piazza was present during the telephonic hearing and thers was & representalion
that he would be associating in as counsel for Protestani. An Association of Counsel was nol filed uniil October 5, 2009,

3
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would resume on Wednesday, Cclober 14, 2009, at 10:00 a.m, (Pacific Time).

9. Counsel for Calabasag, al 4:51 p.n, Pacific Time on October 13, 2009, the eve of the
hearing, submitted via e-mail » Mitt{:ﬂ objeclion Lo the telephonic resumption of the hearing of this
motion and requested the hearing scheduled for 10:00 am. the next morning be conducted in person,

10, Counsel for Protesiant, Kevin Collins, did appear in person at the Board’s office in
Sacramento for the beginning of the Oclober 14 resumption of the telephonic hearing. Co-counsel, Carlos
Negrete did not appear nor did anyone from the Irvine office of Greenberg Taurig. Neither the ALJ nor
any of the counsel for Lamborghini were physically present,

11, Mr Collins stated that if the hearing on the motion was to proceed telephonically he would
leave the premises and not participate in the hearing,

12. Upon going on the record, and while Mr. Collins was still present, the ALI pointed out
several of the following facts:

(8)  This was the resumption of & telephonic hearing th.at had been started three weeks ago on
September 23; |

(b)  More than five weeks ago, on August 17, 2009, counsel for the parties agreed to the dates
for submission of the initial briefs and agreed to the date of September 23 for the initial telephonic hearing]
of this motion,

(c)  The Board on August 18 issued its order setting the dates for the briefs to be suﬁlnitted and
setting September 23 as the date for the telephonic hearing of ﬂ]ﬁ motion;

()  Counsel for Protestant agreed that this telephonic hearing would be held on September 2-3;

(¢)  During the hearing on September 23, counsel for the parties desired to submit
supplementa) briefs and resume the ieiephonic hearing,

()  Op September 23, counsel for the parties chose October 14 as the date for resumption of
the te]epho.nic hearing,

()  The Board issued its order on September 24 expressly stating that the hearing would be
resumed telephonically on October 14,

(1) It was not until 4:51 pam. on October 13 that the Board received an electronic

communication from Protestant’s counsel seeking that the hearing to be held the next morning at
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10:00 a.m. be conducted in person rather than telephonically;

(i) This mean! thal it was already 6:51 p.m. in Chicago where some of Respondent’s counsel
are located;

(i} 1t is possible that counsel in Chicago would not become aware ol the request until
8:00 a,m, Central Time {6:00 a.m, Pacific Time) on the morning of the hearing,

(k) This would mean thal Respondent’s Chicago counsel would have Tour hours (from
6:00 a.m, Pacific Time until 10:00 a.m, Pacific Time) to travel from Chicago and appear in Sacramento,
and,

(1) If counsel Tor Respondent located in Los Angeles did not happen to see Protestant’s e-mail
until the following morning at 8:00 a.m. Pacific Time, Lamborghini’s Los Angeles counsel would have
only two hours to travel from Los Angeles and appear al the Board’s offices in Sacramento.

13, Although counse! for Protestant recited apologies to opposing counsel and the Board for
the iate objection to the telephonic hearing, there were 1o explanations for the timing of the objection.
14, Mr, Colins stated that the decision o object to the telephonic format was made 1o
consultation with Mz, Negrete, lead counsel, the day the objection was subrnitted on October 13, near the
close of business.

15, Upon the AL! stating some of the facts above and concluding that the hearing would
proceed telephonically, Mr, Colling, as he had previously stated, refused to participate in the hearing on
the motion and physicall-y left the Board’s office before Lamborghini commenced its arguments,

16, AsMr. Collins had chosen to leave and not participate, no arguments were made in behalf
of Protestant as to the Motion to Dismiss Protest during the resumption of the tel ephonic hearing of
Oclober 14, -

17 Ascan be seen, even if the Board had instantaneously upon receipt of the request al
4:51 p.m. ordered that the hearing be conduced n person, it would have been necessary Lo order a
continuance of the hearing, a fact undoubted!y known to Calabasas and its counsel.

18, No one could reasonably believe that counsel for Respondent would be able to arrive in
Sacraménto from either Chicago or Los Angeles for an in person hearing given the timing of the

objection.
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|| was aboul a two hour period io do so. And, if a different ALJ could have been assigned, 1t would have

19, Bul for the facl that the Board’s siaff is small and guite efficient, il may have been that
Protestant’s request would nol have been read by anyonc at the Board uniil 8:00 a.m. just two hours prior
to the time for the hearing,

20, All parties knew that even the assigned ALJ was oul of state, Although il may have been
possible to find another AL to preside over the matler, because none of the ALJs employed by the Board

are full-time employees located in the Board’s office, it is unkikely this could have occurred within what

required giving the new ALJ sufficient lime to acquaint himself/hersell with the materials filed.,

91 1tis noted that Protestant’s counsel has offices in Sacramento where the Board 1s localed,
whereas Respondent’s counsel are located in Los Angeles and Chicago. Contrary fo the oral assertion by
Protestant’s counsel (both off the record prior to the hearing and on the record during the beginning of this
hearing) that the in-person hearing was requested by Protestant as it was necessary 1o observe “live

testimony”, there was going to be no live testimony during this hearing and there is generally no “‘live

testimony” in what are essentially law and motion matters. This position was retracied upon guestioning
by the ALI but no other reasons for objecting to the telephonic hearing were offered, and most important
as stated above, no reasons were given for the lateness of the objection to the telephonic hearing,

92 The decision of Mz, Coliins to leave the premises if the Board refused fo continue the
hearing and convert it to an in person hearing was not reached spontaneously during the hearing. Mr.
Collins informed the Board's staff of this intent at 8:32 a.m. on October 14 via a voicemall message to
Robin Parker, Senior Staff Counsel, Mr, Collins indicated that Protestant would not be participating in |
the hearing but he would be al the Board’s offices at 13:00 a.m. 1o put on the record but nothing was
going (o happen as far as the hearing and if it did he will bave to take it 1;1]3 immediately on a wril as soon
as the decision was finai, The reason foy the lateness in the objection was not explained to the Board or
opposing counsel, Mr. Collins did explain in his voicemail that due to the number of motions being filed
in the cases (there are three protests involving the same ownership and most of the same counsel), he had
been filing a whole hosi of motions and that was the soonest he could send the letter to the Board
objecting Lo the telephonic hearing, Mr. Collins stated that there was nothing in the statutes {Government

Code per voicemail) requiring any specific time for making an objection. Regardless of the absence of'a
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{ advance, a consideration of this alternative was likely considered but rejected.

specific time for such an objection, it 1s unlikely that the legislature intended 10 allow a party lo utilize the|
right (o object Lo a telephonic hearing under the circumstances thal exisl here,

23, Except for the retracted reason of nesding to observe “live lestimony” the reasons for the
objection to the telephonic hearing were not slated. Although there may be no affirmative requirement for
stating reasons for making such an objection, there are implicil negaﬂve limitations upon the claimed rght
to make any request, cbjection, motion or even the excrcise of 4 right -.the limitation that they not be
made in bad faith, When Mr. Collins stated there is no requirement that the motion be made timely, the
ALJ replied thal the limitation was that il “be fair 2 |

94 The reason for Mr. Collins leaving and refusing to participate was not explained on the
record. Such an advance decision fo do so could also support the inference that the motive for the
objection was that of delay and increasing the cost to Lamborghini, An alternative course of conduct was
available, Mr. Collins could have participated under protest. As the decision to leave had been made in

25, 1f M. Collins had participated under protest and if the motion to dismiss were denied,
Calabasas would have prevailed, Whether the Board was right or wrong in conducting the hearing by
telephone would then be iirelevant as to this motion and the issue of future telephonic hearings in this and
other matters in which the parties are involved could be addressed and perhaps resolved without
disruption of this schedule.

26,  And, if fhe Motion to Dismiss Protest had been granted after participation by Mr., Collins
under protest, Calabasas could still pursue what remedies it ¢laims it has for not being granted an in
person hearing. |

27 This was ol a situation where a great deal of time and expense would have been incurred
by Calabasas in 11'1&11{111@, its oral argument at the hearing on the motion rather than walking out. All the
1
1/

? Although not expressly applicable to the Governmenl Code, one common definition of “good faith” is found in the California
Uniform Commercial Code (“UCC”) which applies 1o the coniract between the parlies, UCC section 1201 (b)(20} states: *{20)
‘Good faith,’ excepl as otherwise provided in Division 5 (commencing with Section 5101), means honesty in fact and the
observance of reasonable commercial standards of fair dealing.” (Emphasis added.)
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briefs had already been filed. ‘The initial hearing had already been hel d.

28, There were only two brief issues Lo be addressed in this remaining portion of the hearing,

29, The duralion of this portion of the hearing, even with both parties participating, would
have been legs than an hour,

30, Mr Colling’ office is in Sacramento, This fact plus the facl that the hearing would take
Jess than an hour is in marked contrast with how long it would take for counsel for Lamborghini to travel
to Sacramento from Chicage and from Los Angeles to Sacramento. - |

41, The inference is strong that counse! for Calabasas was more conoerned about delaying thé
proceedings before the Board rather than baving & fair opportunity to present their client’s case (perhaps
because Calabasas was aware its position in opposing the motion was nol tenable). -

32 This situation is too serious to be umorous but it is absurd that Mr, Collins would
announce in advance that he expected that the filing of the obj ection at 4:51 p.m. to a telephonic hearing

calendared to start at 10:00 a.m. the next morning would have the effect of producing in Sacramento the

ALI (who was known by all to be out of state) along with producing in Sacramento the attorneys for |
Lambofghini (known o be in Los Angeles and Chicego), and that he would walk out if this did not occur.
33, Mr Coliing must have known it wes literally impossible for this to occur and therefore his
OWN appearance in person w;ts made solely for the purpose of obtaining a continuance or waiking out.
Effectively, the ultimatum issued by Mr. Collins was, “T am appearing in person and, (1) unless you
continue the telephonic hearing to some future daie; and (2) order that it be live, T will walk out.”
34. The facts reciied above also evidence that Calabasas had waived its right to object to a
telephonic hearing of the motion for the following reasons,
i |
i
i

$ Walking out was not done to avoid addilional expenditures by Calabasas or Lo avoid revealing ils position on the merits of the
molion. Mr. Collins was already physically present in the Board’s office. Two sets of briefs had been filed, one set Tor the
origina] hearing beld on September 23 and one sei of supplemental briefs for the resumplion of the hearing, The original

hearing, held three weeks prior on Seplember 23, was conducled ielephonically withoul objection by Calabasas and in fact with
the consent of Calabasas.
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35, Protestan’s basis for claiming the right to an in person hearing ts Government Code”
seclion 11440.307 which provides as follows:

11440.30. (&) The presiding officer may conduct all or parl of a hearing by telephone,
television, or other electronic means if each participant in the hearing has an opportunity
to participate in and Lo hear the entire proceeding while it is taking place and io observe
exhibits.

/!

* Nothing contained herein is iniended fc imply thal the Board agrees that Government Code seclion 11440.30 relied upen by
Prolestant vequires the Board conduct an in person hearing because a parly objects lo the elsphonic or olher slectronic Tormat
of the hearing.

5 Chapler 4.5 of the Adminisirative Procedure Aot (“APA™), commencing with Section 11400, conlaing general provigions of
administralive adjudication, Government Code seetion 11415,10 provides as follows:

(8} The governing procedure by which an agency conducts an adjudicative proceeding is determined by the
statutes and regulations applicable to that proceeding. 1f no other governing procedure is provided by statute
or regulation, an agency may conducl an adjudicative proceeding under the administrative adjudication
provisions of the Administrative Procedure Ast.

(b) This chapter supplements the governing procedure by which an agency conducts an adjudicative
proceeding, {Emphasis added.) '

Chapter 4.5 contains both mandatory and optional provisions. The California Law Revision Cominission comment {0
subsection (b) states some provisions of the Chapter are optional, such as the informal hearing procedure (Article 10), the
emergency decision procedure {Article 13), and the declaraiory decision procedure (Article 14). Furthermore, “[t]he agency
determines whether to use any of the optional provisions. The optional provisions do not replace any other agency procedures
thal serve the same purpose.” The comment goes ot 1o state thal other provisions of Chapter 4.5 are mandatory, such as
Section 11425.10, the Administrative Adjudication Bill of Rights, The comment then states:

The mandatory provisions govern any adjudicaiive proceeding o which this chapter is applicable, and
supplement the governing procedure by which an agency conducts an adjudicalive proceeding, subject {0 a
contrary statute applicable to the particular agency or proceeding...

Government Code section 11415,20 provides that “[a] stale statute or a federal statute or regulation applicable to 2 particular
agency or decision prevails over a conflicting or inconsistent provision of this chapter,” An agency cannol exempi itself from a
mandatory provision of the APA by its cwn regulations.

The California Law Revision Commission is an independent state agency charged with recommending reforms of state law lo
the Lepislature, (Gov. Code sec, §289.) “Because the officiel comments of the California Law Revision Commission ‘are
declarative of the intent not only of the draftsman of the code but also of the lepislators who subsequenily enacled it’ {cil.), the
comments are persuasive, albeil nol conclusive, evidence of that inlent,” (Department of Alcoholic Beverage Control v,
Alcoholic Beverage Conirol Appeals Bd, (2006) 40 Cal 4th 1,12, fn. 9 (50 Cal.Rptr.3d 585) (Aleoholic Beverage Control}.)

The Law Revision Comments to Section 11440.30 do not categorize il as mandalory or optional, Some agencies have adopled
regulations that exempt their hearings from the requirements of Section 11440.30 and some agencies have adopled regulations
consistenl with Section 11440.30 {see for example, Section 7429{c)(3) of Title 2 of the California Code of Regulations
(“CCR™), Seclion 115,07(b) of Title 13 of the CCR, Section 3082(g} of Title 5 of the CCR, and Section 2509,58(b) of Title 10 |,
of the CCR). If Section 11440.30 of the Governmen! Code was mandalory, the Office of Administrative Law could not have
approved the regulations because they would be i conflict with existing law (Gov, Code § 1134%{(d)).

Maoreaver, the comments indicale thai the “opporiunily to cbserve exhibits includes a reasonable opportunity Lo examine and
objecl 1o exhibits before or al the hearing...” Other than exhibits 1o pleadings or declarations that have been served on
opposing counsel, there are no exhibits identified and admitted nor any witnesses examined during @ Board conducted
telephonic hearing on a law and motion matier,
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hearing, agreeing to a continuance and resumption of the hearing to be conducted telephonically without

(b) The presiding officer may not conduet all or parl of & hearing by telephone,

televigion, or other electronic means if a party objects.

36, However, the Government Code also contains the following section:

11415.40, Bxcep! to the extenl prohibited by another slatute or regulation, a person may

waive a tight conferred on the person by the administrative adjudication provisions of the

Administrative Procedure Act, :

17 It is noted that Government Code section 11440,30(b) states: “The presiding officer may
not conduct all or parl of a hearing by telephone, television, or other electronic means if a party objects.”
(Emphasis added). The statule does not state that “The presiding officer shall not conduet....” Thig
language is clearty permissive, nol mandatory. (See {ootnote 5).

38, Itisdelermined that Calabasas waived its right to an in person hearing in that:

(a)  Counsel for Calabasas in the scheduling of the hearings on this motion expressly agreed to
the hearings to be held telephonically on the two dates chosen. (See discussion above.)

(b} Evenifthere had been no such agreement, there was an implied watver of the right to

object to the telephoric hearings by the conduct of Calabases in participating in the first telephonic A

objection, and remaining silent until the day (evening in Chicago) prior to the resumption of the hearing.

39, Although waivers are generally retractable, any retraction must be done in a timely

manner, which means within a reasonable time, 1n addition, any retraction must occur at a titme when
there would be no prejudice to the other party.

40.  Here the attempted refraction of the waiver of the claimed right to object to the telephonic
hearing was not timely and to allow the retraction would operate to the prejudice of the other party. If
retraction is permitted, Lamborghini would be the victim of a fait accompli in that the retraction by
Platinum would mean that Lamborghini would have a continuance imposed upon it by the unilateral
conduel of Calabasas, and without any opportunity to object.

41, Counsel for Calabasas have raised the argument that Protestant is entitled to due process
with an opportunity to be heard. (September 23, telephonic hearing transcript, page 40, linss 23-25, page
41, lines 1-3, page 57, lines 14-24, page 60, lines 15-24) But, it is their own conduct that involves or
utilizes mechanisms or principles that deprive Launboréhini of its opportunity to be heard. All of the
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protections of which they have availed themselves are permissible, and when used property, are not
unfair, However, here counse! Tor Calabasas has used the mechanisms in ways that demonstrate a
pattern that their use was not fair bul rather done for obstruction and delay.

42, In conclusion, even if the claimed right lo object was excreised in good faith, the objection
1o the telephonic hearing is overruled for the following reasons:

A The Objection to the Telephonic Hearing was Not Timely

(1) Absent exigencies to militaie otherwise, any objection to a telephonic hearing to which the
party had agreed weeks in advance must be made within a reasonable time prior to its scheduled

commencement,

(2)  Calabases failed to object within a reasonable timmie prior to the agreed and ordered time for
hearing,

B. Calabasas Both Expresslv and Impliedly Waived its Right to Object to the Telephonid
Hearing '

(1) Theright to object tc a telephonic hearing can be waived,

(2)  Calabasas by cxpressly agreeing to the telephonic hearings waived its claimed right to an
in person hearing, |

(3)  Calabasas by its conduct in participating in the first part of the hearing.implied]y waived it
claimed Tight to object i the telephonic hearing; |

(4)  Calabasas by remaining silent uniil only hours prior to the resumption of the hearing
impliedly waived its claimed right tc object to the telephonic hearing.

C. The Atiempted Retraction by Calabasas of the Waiver of its Claimed Right to Object
to the Telephonic Hearing was not Effective

(1) The attempted retraction by Calabasas of its waiver of its elaimed right to object was not

(2)  Under these circumstances, allowing Calabasas to have an-in person hearing weuld be

pranting Calabasas a continuance of the hearing of the motion to dismiss without an opportunity for

Lamborghini to be heard.

i
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telephonic format of the hearing;

H

D, The Objeetion to the Telephonic Hearing was Not Made in Crood Faith

(1) Theexercise of any right must be done in good faith;

(2)  There wre sufficient cireumstances here o evidence u lack of good faith in objecting to the

(3)  These cireurnstances include:

(a) The 11" hour filing of the objection to the lelephonic hearing with knowledge that none
of the attornays for Lamborghini could appear in person from Chicago or Los Angeles (and thal
neither could the assigned ALIY,

(b) The decision to file the 11 hour objection to the te]ephonié hearing had been made
in consultation with the lead counsel Tor Calabasas; |

(¢)  The physical appearance of counsel for Calabasas at the Board’s office in
Sacramento, Tollowed by the refusal to participate and walking out from the Board’s office when
the hearing 1'esuméd (rather than participating under protest and with express resefvation of
rights),

(d)  The unsupportable statements of counsel for Calabasas as to the purperted need for
an in person hearing;

‘(&) The advance siatements of counsel for Calabasas that he would leave the Board’s
office if the heariﬁg went forward telephonically and therefore, “T don’t think if’s to anyone’s
benefit to have the hearing go forward today” implying that the two decisions (1) to object to the
telephonic hearing, followed by (2) walking out, were for the purpose of obtaining a continuance;

() The requests that the Board inform Calabasas as to whether the Board’s crder was a

"final" order so a writ could be sought which if issued would delay the proceedings,
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For the above reasons, IT 18 HIEREBY ORDERED THAT Protestan! Calabasas Bure Auto Group,
LLC*s reques( that the hearing on the molion to dismiss scheduled to resume telephonically on
October 14, 2009, be held in person, is denied. Proceeding with the telephonic hearing after counse! for
Calabasas refused to participate and Jeft the Board’s Office was proper.

SO ORDERED.

DATED; October 20, 2009 ' NEW MOTOR VEHICLE BOARD

| 47%%41 "

ANTHONY M. SKROCKI
Adminisirative Law Judge

By

George Valverde, Director, DMV
Mary Garcia, Branch Chief,
Occupational Licensing, DMV
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NEW MOJTOR VEHICLE BOARD
1507 — 21" Street, Suite 330
Sacramento, California 95811
Telephone; (916) 445-1888

In the Matter of the Protest of
CALABASAS EURO AUTO GROUP, LLC,

AUTOMOBILI LAMBORGHINI, Sp.A.,

CERTIFIED MAIL

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

Protestant,

V.

Respondent.

To:

Carlos F. Negrete, Esq.

Attomey for Protestant

LAW OFFICES OF CARLOS FF, NEGRETE
27422 Calle Arroyo '
San Juan Capistrano, CA 92675-2747

Michael A. Piazza, Esq.

Lindsay A. Ayers, Esg.

Attorneys Tor Protestant
GREENBERG TRAURIG, LLP
3161 Michelson Drive, Suite 1000
Irvine, California 92612

Kevin T. Collins, Esq.

M. Theresa Tolentino Mechan, Esq.
Ray A. Sardo, Fsq.

Attorneys for Protestant
GREENBERG TRAURIG, LLP
1201 K Street, Suite 1100
Sacramento, California 95814

ORDER DETERMINING APPLICATION OF AUTOMATIC STAY IN BANKRUPTCY CODE TO BOARD

Protest No. PR-2174-09

ORDER DETERMINING
APPLICATION OF AUTOMATIC -
STAY IN BANKRUPTCY CODE TO
BOARD CONSIDERATION OF
“PROPOSED ORDER GRANTING
RESPONDENT’S MOTION TO
DISMISS PROTEST”

CONSIDERATION OF PROPOSED ORDER GRANTING RESPONDENT’S MOTION TO DISMISS




Allen Resnick, Fsq.

Ryan S, Mauck, Esq.

Attorneys for Respondent

JEFFER, MANGELS, BUTLER & MARMARO LLP
1900 Avenue of the Stars, Seventh Floor

Los Angeles, California 90067-4308

Randall L. Oyler, Esq.

Roger H. Stetson, Esq.

Eli Selinger, Esq,

Attorneys for Respondent

BARACK FERRAZZANO

200 West Madison Street, Suite 3900
Chicago, Illinois 60606

ISSUE CONCERNING AUTOMATIC STAY UNDER BANKRUPTCY CODE

1. Does the automatic stay that atises under the Bankruptcy Code preciude the New Motor
Vehicle Board (“Board”} from considering the Proposed Order Granting Respondent’s Motion to
Dismiss Protest?

PROCEDURAL BACKGROUND

CHRONOLOGY THAT LED TO THIS ISSUE

2. The following events led to the issue of whether the automatic stay under the Bankruptey
Code applies to the Board’s consideration of the Proposed Order at its December 10, 2009, General
Meeting:

x  Automobili Lamborghini America, LLC (“Lamborghini”) sent its 15-day notice of termination
on November 25, 2008,

*  Protestant, Calabasas Euro Auto Group, LLC (*Calabasas™) filed for bankruptcy protection
under Chapter 11 of the Bankruptey Act on March 26, 2009.

= Calabasas filed its protest with the Board on July 31,2009, _

x Tamberghini filed its Motion to Dismiss Protest (the “Motion”) on September 16, 2009 (an
clectronic version was received on August 28, 2009). The Motion alleged that the protest was
not timely filed.

v In accordance with two briefing schedules and hearing dates, all agreed to by counsel, the
hearing on the Motion was conducted on September 23, 2009 and October 14, 2009, The second

hearing date was needed to give the parties the opportunity to submit supplemental briefs.
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= The bankruptey proceedings were converted from Chapter 11 (Re-organization) to Chapler 7
(Liquidation) preceedings on October 21, 2009,

*  While reviewing the record a final time prior 1o submitting a Proposed Order to the Board, it was
noted that the Board had no information relating to the automatic stay that will frequently arise
upon the filing of a petition in bankruptcy. Neither side had previously mentioned this possible
problem in any of the several briefs or in oral argument.

¥ Inacompanion case (Platinum Motors, LLC v. Automobili Lamborghini, S.p.A., Protest No.
PR-2140-08) involving the same attorneys, franchisor, and owners of the two franchisees, there

th

had been filings in Bankruptcy Court and “11™ hour” claims by counsel for Platinum that all

proceedings before the Board relating to Platinum must cease due to the bankruptcy stay.

" hour when the Board is convened to

» Concerned that such a claim could be made again at the 11
consider the proposed order recommending the protest be dismissed, Administrative Law Judge
Anthony M. Skrocki (“ALJ Skrocki”) initiated a noticed telephonic Status Conference with
counsel for the parfies. The Interim Trustee in the Platinum bankruptcy proceedings, Mr. James
Joseph, was also invited to participate,

» Prior to the conference, ALJ Skrocki in the writien Notice of November 17, 2009, informed the
parties that the Board had received notice that the Calabasas bankruptey proceeding had been
converted from a Chapter 11 to a Chapter 7 proceeding but had not received any information as
to whether an Interim Trustee had been appointed for Calabasas and that neither side indicated
whether there was a stay that would prevent the Board from acting in regard to the Calabasas
protest.

*  In the written nofice, ALJ Skrocki directed the parties to be prepared to address the following
issues: ‘

1. Whether the automatic stay had been lifted in the Calabasas protest (&5 it had been
in the Platinum protest),

2, Whether there had been an Interim Trustee appointed in the Calabasas protest,
and if so whether it was Mr. Joseph, the Interim Trustee for Platinum,

3. Whether it is necessary for the Interim Trustee to appoint Special Counse! for
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Calabasas, and if so, whether this had been done.

4. In particular, because counsel for Calabasas had not asserted that the Bankruptey
Code stay was applicable to the Calabasas protest proceedings before the Board, the parties were
instructed to address whether there was anything arising from the Calabasas bankruptey
proceedings that would prohibit the Board from acting on any aspect of the Calabasas protest -
including the Motion.

NOVEMBER 20, 2009, STATUS CONFERENCE

3. The telephonic Status Conference on the issue of the application of the bankruptey stay
was held on November 20, 2009,

4, Calabasas was represented by Carlos Negrete, Esq., and Hanh Nguyen, Esq. of the Law
Offices of Carlos F. Negrete. Lamborghini was represented by Allen Resnick, Esq., of Jeffer, Mangels,
Butler & Marmaro LLP, and Randall Oyler, Esq. and William [, Barrett, Esq. of Bérack Ferrazzano
Kirschbaum & Nagelberg LLP. James Joseph, Esq. also participated as the Interim Trusiee on behalf of
the debtor Calabasas. |

As to the Bankruptey Proceedings and the Position of Mr. Joseph Regarding who is to
Represent Calabasas before the Board

5. Upon conversion of the proceedings frbm Chapter 11 to Chapter 7, Mr, Joseph, who was
already the Interim Trustee for Platinum, had been appointed thé Interim Trustee for Calabasas,

6. Mr. Joseph will not seek to appoint rSpe'cial Counsel to represent Calabasas before the
Board. |

7. Mr. Joseph has filed & motion in Bankruptey Court seeking permission to reject the
executory contract (the franchise here) between Calabasas and Lamborghini. Mr. Joseph has done the
same with regard to Platinum. The hearing on the Calabasas motion is set for December 15, 2009 and
the hearing on the Platinum motion is set for December 18, 2009.

8. If the Bankrupicy Judge grants the motion to reject the franchise, “the estate of the
debtor” (Calabasas) will no longer be involved in the franchise. The same would be true for Platinum.

0. M. Joseph stated that if the Bankruptey Judge approves the rejection of the franchise,

this will constitute a breach of the contract by Calabasas (with the date of breach being the date of the
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filing of bankruptcy). He was of the opinion that neither the rejection of the contract nor its breach
would have the effect of terminating the contract and that whatever rights there were under the contract
{including any remedies) would continue 1o exist between the parties to it. (There is a difference of
opinion as to this last sentence,) The party to the contract here would be Calabasas, not its members,

10.  Although Mr. Joseph did not intend to appoint Special Counsel, Mr. Joseph did authorize
current counsel for Calabasas to proceed with the representation of Calabasas before the Board.

Position of the Interim Trustee of Calabasas as fo the Automatic Stay Arising from the
Bankruptey Code '

11, Mr. Joseph declined to state his position as to whether there was an automatic stay in
effect that would preclude the Board from acting on the Motion.

Position of Lamborghini as to the Antomatic Stay Arising from the Bankruptcy Code

12.  Lamborghini has taken the position that the automatic stay does not apply to these
proceedings. As the stay does not apply, there was no need for Lamborghini to seek an order from the
Bankruptcy Court lifting a stay that does not exist. It is understandable that Lamborghini would not
raise the issue of whether the automatic stay applies to its own Motion as a party would not raise an
issue that it does not believe exists and which is defensive in nature, 1t would be Calabasas that would
be expected to raise the claim (as its counsel did in the Platinum proceedings) that the Board is |
powerless to act on the Motion due to the Bankruptey Code stay.

Position of Calabasas as {o the Automatic Stay Arising from the Bankruptey Code

13.  Asexpected, counsel for Calabasas has now announced his position that the Board is
precluded from acting on the proposed order because of the automatic stay that arises upon the filing of
a petition in bankruptcy.

14, Calabasas is now contending that not only is the Board barred {rom acling because of the
stay but that the Board is also powerless to make even a determination of whether the stay is applicable
to this Motion. |

15, As stated, Calabasas filed its petition in bankruptey on March 26, 2009 and filed its
protest on July 31, 2009, Calabasas was served. with this Motion on August 28, 2009, Why Calabasas

did not earlier ratse the claim that the Board had no power to consider the Motion because of the
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automatic stay is unknown, One would think that such a claim would be raised immediately by
Calabasas upon the receipt of the Motion rather than undertaking the time and expense of submitting
multiple bricfs, declarations, etc., contesting the merits of the Motion, One would also think that such a
“defense” to the Motion would be the firsl argument in any brief filed in opposition thereto.

16.  Based upon the history of this protest and that of Platinum, including other “1 1" hour”
assertions and “tactics” by counsel for Calabasas, it is possible to conclude that the issuc of whether the
automatic stay is applicable here was withheld by Calabasas with the intent to raise it immediately
before or at the time of the Board’s consideration of the Proposed Order, which if adopted By the Board
would result in dismissal of the protest.

17.  During the ielephonic Status Conference of November 20, 2009, counsel for each side
requested they be given an opportunity to submit briefs as to their positions regarding whether the
automatic stay under the Bankruptcy Code prevented the Board from acting on this Motion.

18.  Counsel agreed that each side would submit their brief to the Board no later than
Wednesday, November 25, 2009 (Thanksgiving Eve), at 4:00 p.m. The scope of each brief was to be
limited to whether the stay arising under the Bankruptcy Code applies to this Motion, and whether the
Board has the power 1o determine the scope of the stay. The parties’ briefs were timely received by the
Board.

19.  Regardless of the reasons for the decision of Calabasas not to raise the issue of the stay
prior to an inquiry by the Board’s AL the issue must now be confronted.

| ANALYSIS

20, Ttis determined that the automatic stay that generally arises under the Bankrupicy Code
does not operate to stay the Board’s consideration of Lamborghini’s Motion,

21.  The reasons as stated in Lamborghini’s “Statement of Respondent Concerning
Applicability of Automatic Stay Under 11 U.S.C. § 362” are hereby incorporated by reference and a
copy of this Statement is attached hereto as xhibit A.

22, Itisalso determined that the Board in considering this issue is determining the extent of
its own jurisdiction as created by the legislature. The Proposed Order Granting Respondent’s Motion to

Dismiss Protest (if' adopted by the Board) is determining only that the Board has no jurisdiction to
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consider the merits of the claim as raised by Calabasas in its protest. If the Board has no jurisdiction to
hear the protest, the issue of whether the prolest proceedings before the Board are stayed by the
Bankruptcy Code is not relevant, To conclude otherwise could mean that the Board must stay a
proceeding over which it has no jurisdiction. - |

23, The Board is empowered 1o rule on its own jurisdiction. 1f the Board determined that it
had jurisdiction to hear the protest, contrary to the finding in the Proposed Order, then whether the |
automatic stay applied would have had to be determined.

24, Because the protest was not timely filed, the Board never had jurisdiction to hear the
protést. The filing of a petition in bankruptey, whether before or after the filing of the protest, cannot
create jurisdiction in the Board to hear the protest. Staying a proceeding involving a dispute over which
the Board has no jurisdiction is meaningless.

25, Iffilinga petiﬁon in bankrupfcy requires the Board recognize that it must stay
proceedings over which it has no jﬁrisdicﬁon, the filing in bankruptcy would then have the double effect
of creating in the Board jurisdiction that did not exist and also at the same time requiring the Board to
stay the proceedings before it over which it had no jurisdiction.

26. Here no jurisdiction existed at the time of filing of the protest, and there is no possibility

that jurisdiction could ever arise. Certainly Congress did not intend that the bankruptey stay operate to

“create” temporary jurisdiction in the Board for some indefinite time into the future. This would be the
result if a party were to file a protest over which the Board had no jurisdiction but because of the
bankruptey filing the Board was required to hold in abeyance proceedings over which it has no
jurisdiction. The effect would be o empower a person, here Calabasas, to create its own jurisdiction and
empower it far beyond the legislative infent.

27.  Finding that the Board must stay its consideration of the Proposed Order can have
significant consequences beyond just the issue of good cause to terminate the franchise of Calabasas,
Such a result could have significant impact upon & franchisor as well as the consuming public.

28, 1Ithe bﬁnkruptcy stay prevents the Board from dismissing a protest over which the Board
has no jurisdiction that would mean there would be a prote:ﬁ pending before the Board that should not be

and would not be before the Board but for the bankruptey filing. Because the protest would be pending,
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the franchisor would not be permitted to treat the “protesting franchisee” as terminated, meaning that the
“protesting franchisee™ is gtill an “existing franchisee”. And more significantly fo the franchisor and the
public, no replacement franchisee could be appointed if the “existing franchisee” would be within 10
miles of the proposed édditionaE location. (See Section 3062)

29, If Calabasas, a former franchisee, can file a protest challenging its termination, then there
is no reason why Calabasas, a former franchisee, could not also file an establishment protest in the event
Lamborghini, next week or next year, attempts to establish a replacement dealer. Could Calabasas,
because of its bankruptey, claim that the Board is stayed from dismissing the protest against the
establishment? Under the scenario here, the result could be as follows:

a. The “existing franchisee” ceased operations in November 2008.

b. The “exisﬁng franchisee” receives a notice of termination around December 1, 2008, and
has 10 days to file a protest;

C. Fatlure to file a timely protest has the effect of terminating the franchise so as of mid-
December 2008, Calabaéas is now only a “former franchisee™;

d. ~ The franchisor may establish a replacement dealership/franchisee even though the
location of the “former franchisee” is within 10 miles of the new location;

e. The franchisor is not required to give notice of the establishment of the new franchisee to
either the “former franchisee” or the Board;

f, The “former franchisee” files a petition in bankrupicy in March 2009, almost four months
after the notice of termination was received.

30. By itself, the filing of the petition in bankruptey in March 2009 (as occurred here), has no

effect upon any of the above.
31.  However, add in the following: |
g. The protest is filed on July 31, 2009, eight months after the eipiralion of the time to file a

protest and four months after the filing in Bankruptcy.

32, DBy itself, the filing of the protest by the “franchisee” on July 31, 2000 was not within the
rights of a “franchisee” under Section 3060 as it was not timely, and because the franchise terminated in

December 2008, Calabasas is a “former franchisee” and no longer a “franchisee”. The protest should
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be dismissed.

33, Now with the combination of the filing in bankruptgy and the filing of the protest - if the
bankruptey stay applies to the protest that was filed, it now means that:

h. The Board is stayed from dismissing the protest due fo lack of jurisdiction with the effect
being that the “former franchisee” is a de facto “franchisee” and as such;

1, The franchisor cannot establish a “replacement dealership” as such an establishment
would be an “additional dealership™ if flle location of the “former franchisee” is within 10 miles of the
proposed “additional dealership”.

34,  Ascan be seen, finding that the automatic bankruptey stay applies to a protest that was |
not timely filed, and when filed was filed by a “non-franchisee”, results in giving ther“equivalent of
protest rights” to a non-franchisee. More accurately stated, the “non-franchisee”, who has no “right” to
filea prdtest, will be given the improper “power” to “freeze” the market depriving both Lamborghini
and the public from having a replacement dealership in that market.

35.  Applying the bankruptey stay under these circumstances has the effect of “reviving” a
“former franchisee” intc an “existing franchisee”. The franchisee who in December 2008 lost the right
to file a protest but then filed a protest in March 2009 is essentially attempting to use the Bankruptey
Code to revive the right to protest far beyond the rights that were granted by the legislature.

36, Congress could not have intended that the Bankruptcy Code be used to “revive” or
“create” tights that do not exist. The filing of the petition in bankruptey in March 2009 did not create a
right to file a protest on July 31, 2009. The protest was filed far beyond the 10 days permitted for such
a protest by the Vehicle Code', And, when the protest was filed, Calabasas was not even a franchisee,

37.  The bankruptcy stay may be able to “frecze” any rights that exist as of the date of the
filing in bankruptey but there were no protest rights in Calabasas as of the date of its bankruptey filing,
Calabasas lost its protest rights 10 days after it received the notice of termination and was no longer a
franchisee 15 days afler it received the notice of termination.

38. To conclude that the bankruptey stay applies to this protest is to cloak Calabasas with

“riglits” as a franchisee (even though it is not) and subject Lamborghini and the consuming public to the

" All statutory references are to the Vehicle Code, unless noted otherwise,
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( {
“power” of Calabasas to freeze the markel based upon Calabasas® own decision 1o file bank]’upu;y at
some time long afier Calabasas ceased being a franchisee and then attempt to reclaim its status as a
“franchisee” merely by the act of filing a protest when it no longer had the right to do so.

39, It is the legislature that determines how long a franchisor is preciuded from acting to
terminate a franchise and how long a franchisee has to file a protest. Here if the Board is stayed {rom
dismissing the protest due to lack of jurisdiction (because the protest was not timely filed and when it
was filed Calabasas was no longer a franchisee) the determination of the time period within which a
protest must be filed would be in the discretion of the former franchisee. A franchisee who did not filc a
protest within the time limits established by the legislature could nonetheless delay a franchisor from
proceeding with its intended action simply by first filing a petition in bankruptey followed by a protesf.
It could be that ﬂle “late protest” could be filed even before the bankruptcy. So long-as the franchisee
won the race, by filing a petition in bankruptcy bef;:ai‘e the protest was dismissed, the franchisee could
claim that the filing in bankruptcy stayed the proceedings relating to the protest with the result in either
case being the same: the franchisor would be barred from acting far beyond what was intended either by
Congress or the state legislature,

40.  As discussed below, the use of the two “stays” could be appropriate if the franchisee acts
timely, perhaps by filing a timely protest followed by & petition in bankruptcy.

41, Congress has created the right in a “debtor” to file a petition in bankruptcy. Upon the
exercise of that right, the Bankrupicy Code imposes an automatic stay on certain other pfoceedings.

42,  The California legislature has also created a statutory stay. 1t has seen fit to prevent a ‘
franchisor from terminating a franchise unless certain notices are received by the franchisee and the
Board with the franchisor’s infended termination stayed for a limited time after receipt of the notices.
The legislature has also given the franchisee the right to file a protest within stated time limits and, if a
timely protest is filed, the statutory stay of the termination will continue to exist until the Board holds a
hearing and finds good cause has been established by the franchisor to allow the termination. However,
if the franchisor does not exercise its right to file a timely protest within 10 days of the notice being
received, the Vehicle Code’s automatic stay {15 days here) will be automatically lifted.

43, Here, Calabasas is attempling to create another stay. Calabasas is claiming that if has the
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right 1o have the proceedings before the Board stayed because Calabasas filed a petition in bankruptey.
However, there were no proceedings that existed before the Board prior to the filing of the petition in
bankruptcy. (Bankrupicy filed in March 2009. Protest filed July 31, 2009.) And, as of the time of the
filing in bankruptey, there was no time within which a protest is permitted to be filed by the Vehicle
Code.

44,  If the protest had been timely filed, and there was also a petition in bankruptey filed
before or after the prdtest had been filed, the Bankruptcy Code might impose a stay on the proceedings
before the Board. | |

45, The “double-stay” would be the result of Congressional and State legislative action.

46. One problem with Proteétant’s contention is that, if there was no timely protest filed,
there is no statutory stay under the Vehicle Code of the termination of the franchise and the later filing
of a protest is a meaningless act. The late protest will not and can not operate to continue the Vehicle
Code stay as that stay had lapsed. The California legislature did not empower a “franchisee” to create a
stay by the filing of a protest,

47, The “stay” can not be created by the franchisee nor can it be revived by the franchisee
once the stay has terminated. Once the legisiatively-created automatic stay is terminated (due to the _ |
passage of 15 days with no protest being filed within 10 days), the franchisee has no riglﬁt to file a
protest and no right to a hearing before the Board. The Vehicle Code stay of the termination has ceased
10 exist and the Board is powerless to hear a protest that has not been timely filed.

48,  As stated above, it is the timély filing of a protest that has the effect of continuing the
Vehicle Code stay, Filing a late protest has no legal effect as there is no Vehicle Code stay that will be
continued, Calabasas has ﬁo power to create a stay. Calabasas had the right to file a timely protest and
had it done so the Vehicie Code stay would have continued, However, Calabasas has no right to file a
late protest and such an attempled filing has no legal effect as the Vehicle Code stay has already
terminated. There is nothing upon which the bankrupicy stay can operate.

49.  The Board in dismissing the protest has merely determined that it has no jurisdiction to
consider the Protest and therefore is powerless to conduct a hearing on its merits, The Board can neither

grant nor deny the relief requested by Calabasas in its protest.  The protest, having not been timely filed
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has no legal eftect, I does not irigger or give rise to the application of the provisions of the Vehicle
Code and is essentially vbid. There are no proceedings before the Board which could be the subject of a
stay.
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ORDER

After considering the picadings and oral arguments of counsel, IT IS HEREBY ORDERED
THAT the automatic stay in the Bankruptey Code does not apply to the Board’s consideration of the
“Proposed Order Granting Respondent’s Motion to Dismiss Protest” for the following reasons:

L. The Board’s consideration of the motion was limited to whether the Board had
jurisdiction to hear thé protest. As theré is no jurisdiction to hear an untimely protest there were no
judicially cognizable proceedings before the Board that could be stayed; and

I1. As stated in Lamborghini’s Statement filed with the Board on November 25, 2009 and
attached hereto .as Exhibit A, the autométic stay does not apply because:

A. The protest is a proceeding brought before the Board by Calabasas;
B. Even if the motion to dismiss is deemed to be a proceeding brought by

Lamborghini:

(D 11 U.S.C. § 362{a)(1) does not apply because Lamborghini could not have
commenced or filed its motion to dismiss the protest before the filing of the peiition in
| bankruptey; (The protest was filed after the petition in bankruptcy.) And,
(Z) 11 U.S.C. § 362(a)(3) does not apply because the current proceeding does
not and will not impact any current asset or property of Calabasas,

SO ORDERED.

DATED: December 3, 2009 ' ' NEW MOTOR VEHICLE BOARD

F o,

ANTHONY M. SKROCKI -
Administrative Law Judge

By

James I. Joseply, Interim Trustee
(George Valverde, Director, DMV

Mary Garcia, Branch Chief,
Occupational Licensing, DMV
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FILED
NEW MOTOR VEHICLE BOARD
pate__1\-20- 04
BY =

AUTOMOBILI LAMBORGHINI AMERICA LLC,

as assignee and successor in inierest to
Automobili Lamborghini, S.p.A.

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of:

Calabasas Buro Group, IL.C; a California
limited liability company,

Protestant,

Y.

AUTOMOBILI LAMBORGHINI, S.p.A.,

Respondent.

Protest No. PR-2174-09

STATEMENT BY RESPONDENT
CONCERNING APPLICABILITY OF
AUTOMATIC STAY UNDER 11 U.S.C. § 362

Respondent AUTOMOBILI LAMBORGHINI AMERICA LLC ("Lamborghin™), as

assignee and successor In interest to Automobili Lamborghini, S.p.A., submits the following -

statement in response 1o the Board's order requiring the parties to address the applicability of the

automatic stay under 11 U.S.C. § 362 to the instant proceeding in light of the pending chapter 7

bankruptey case of protestant Calabasas Euro Group, LLC ("Calabasas'):

=< I ¢
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L INTRODUCTION

On November 23, 2009, Administrative Law Judge Anthony Skrocki ("ALIJ
Skrocki™) issued an order requiring each party to submit a brief addressing the following two issues:
1. Whether Bankrupicy Code Section 362 automatically stays this proceeding; and
2. Whether ALJ Skrocki has the authority to make that determination.

1L FACTUAL BACKGROUND

On November 25, 2008, Lamborghini issued a fifieen day notice of termination letter
to Calabasas on the basis that, among other things, Calabasas had ceased to conduct sales and
service operations for over seven business days; and Calabasas was insolvent.

Calabasas failed to file a protest within 15 days of the notice of termination.
Consequently, purszant to the relevant provisions of the Vehicle Code, Calabasas' dealer agreement
and franchise was terminated.' A

On March 26, 2009 ("Petition Date"), Calabasas filed a volvmtary chapter 11 petitionl
in the United States Bankruptcy Court for the Central District of California, Santa Ana Division.

| On October 21, 2009, the Bankruptey Court entered an order converting the case to a
chapter 7 bankruptey.

On May 7, 2009, at meeting of creditors of the Calabasaé estate under 11 U.S.C.
§ 341 (the "341 Meeting"), counsel for Calabasas admitted there was not a protest of termination
prdceeding regarding Calabasas’ dealership agreement pending- before the Board. Exhibit 2 at 20-
21. At the coﬁtinued 341 Meeting on June 17, 2009, counsel for Calabasas indicated that the only
remaimng asset of Calabasas wés a potential cause of action against the manufacturer (not this
protest action) unrelated to & protest of termination. Exhibit 3 at 19:22-22:9.

Notwithstanding the aforementioned testimony, Calabasas file its Protest on July 31,
2009, more than seven months after its dealership agreement was terminated, secking a

determination by the Board that Lamborghini's pre-bankruptey termination was legally defeciive.

"'The dealer agreement is attached hereto as Exhibit 1.

6619667_1.DOC AN
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I1I.  RESPONSES TO THE BOARD'S QUESTIONS

ALY Skrocki orderéd the parties o advise the Board: (1) whether Bankruptcy Code
Section 362 aulomatically stays this procesding, and (2) whether the Board has anthority to make
that determination., The answer ic each guestion favors dismissing the protest.

First, while the Bankruptcy Court has not issued an order lifting the autbmaﬁc stay,
there is no automatic stay in effect with respect lo the current proceeding before this Board.

Second, the Board has authority to determine whether a proceeding that involves a
party in bankruptcy is automatically stayed pursuant to § 362(a).

11 U.8.C. § 362(a), known as the "automatic stay,” stays (a) a party from initiating
and prosecuting certain litigation that is brought against a debtor (i.e., litigation that is based 1115011
causes of action that arose prior pre-petition); and (b) a party from initiating and prosecuting an
action that may impact an asset of the debior. § 362(a)(1)-(3).

In this case, the "automatic stay" does not apply because: (a) the current proceeding
i3 not litigation brought against Calabasas, but rather litigation brought by Calabasas; and (b) even

if Lamborghini's motion to dismiss the Protest was deemed to be an action by Lamborghin: and not

Calabasas:
1. § 362(a)(1) does not apply because Lamborghini could not have commenced or filed
its motion to dismiss Calabasas' protest before the filing of the bankruptcy, and
2. § 362(2)(3) does not apply because the current proceeding will not impact any-

current asset or property of Calabasas.

A. The ALJ Has the Authority To Determine That § 362 Does Not Stay This
Proceeding
Non-bankruptcy court judges have authority to determine whether a proceeding that

involves a party in bankruplicy is avtomatically stayed by § 362(a)’. See In re Mahurkar Double

Lumen Hemodialysis Catheter Patent Litig., 140 BR. 969, 973 (N.D. Il 1992) ("[Bloth the

? A copy of § 362 is attached heretc as Exhibit 4,

6619667 _1.DOC :))
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bankruptey courl and the courl in which the other fitigation exists may construe the automatic
stay.").

The Ninth Circuit has also held that state courts and administrative law judges have
authority to determine whsther § 362(a) stays a proceeding pending before them. See, e.g., Gruntz v.
County of Los Angeles, 202 F.3d 1074 (9th Cal. 2000) (ruling that a California stale court correctly
found that the automatic stay did not apply in the criminal proceeding before it, and therefore the
state court had jurisdiction to commence proceedings without first receiving bankruptey court
approval); see also Contractors' License Bd. v. Dunbar, 245 F.3d 1058, 1062 n.2 (9th Cir. 20C1)
(holding that the rule for state court judges determining the applicability of § 362(a), as provided by
the Ninth Circuit in Gruntz, also applies o administrative law judges). Therefore, this Board has the
authority to decide whether § 362(a) applies to this proceeding.

B. Bankruptey Code § 362(2a) Does Not Stay This Proceeding

1. The Current Litieation Is Not Litication Brought By Lamborghini.

The zutomatic stay pursuant to § 362(a) applies to actions taken against a debior. It
does not apply to actions taken or brought 4y the debtor, In particular, the automatic étay does not
apply 1o defensive actions in judicial, administrative, and other proceedings, whether initiated by
the debtor pre-petition or posi-petition. Stanwyck v. Beilinson, 104 Fed. Appx. 616, 519 (9th Cir.
2004); see also Eisinger v. Way, 229 BR. 11, 13 (B.A.P. 9th Cir. 1998); see also Shah v. Glendale
Federal Bank, 44 Cal. App. 4th 1371, 1376-77 {Cal. App. 2nd. Dist. 1996) (and collecting cascs);
In re White, 186 B.R..700, 705 (B.A.P. 9th Cir. 1995) (threshold test is whether proceeding was
brought against or by the debtor, and ruling that the debtor's “initiation of administrative
proceedings as opposed to a lawsuit suffices under this test.") The automatic stay provides debtors
with & breathing spell from actions by their creditors. Actions initiated by the debtor, however, do
not implicate those same concerns. Accordingly, a defendant in an action by the debtor is permitled
to defend itself from attack, and "the automatic stay should not tie the hands of a defendant while
the plaintiff debior is given free reign to litigate." White, at 706 citing in re Merrick, 175 B.R., 333,

338 (B.A.P. 9th Cir. 1994).

H619667_1.100C 4
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Here, Lamborghini has defended itself by filing motion to dismuss in an
administrative proceeding commenced by the debtor. Accordingly, Lamborghini is not required to
obtain stay relief to defend ilself in this proceeding,

2 FEven If Deemed To Be An Action By Lumborghini, The Stay Does Not

Apply
" Bven if Lamborghini's defensive action of moving to dismiss the Protest was’
considered action taken against the debtor, the automatic stay would still not apply becanse neither
§ 362(a)(1) nor § 362(a)(3) are applicable.
a. § 362(a)(1) Does Not Apply

Section 362(z)(1) applies only to a proceeding "that was or could have been

commenced before the commencement of the case under this title..." §362(a)(1) (emphasis added).

Lamborghini could not have moved to dismiss until the Protest had been filed, which occurred on
July 31, 2009, after the March 26, 2009 filing of bankruptcy. Therefore, & 362(2)(1) simply cannot

apply in this case.’

b. 8§ 362(2)(3) Does Not Apply

Section 362(a)(3) stays any action that secks to "obtain possession of property of the
estate or of property from the estate or 1o cxercise control over property of the estate." The dealer
agreement ceased 1o be property of Calabasas before it entered bankruptcy, and therefore it 1s not
property of the estale. ‘

On November 25, 2008, Lamborghini properly issued the fifteen déy notice of
termination Jetter to Calabasas, Calabasas’ Failed li'o protest that termination within 15 days;
consequently, pursuant fo the Vehicle Code, Calabasas' dealer ‘agreement was terminated in

December. Calabasas filed its petition for bankrupicy more than three months later, and its protest

? As the Board is aware, Platinum Motors LLC filed a protest of Lamborghini’s November 2008
notice of termination of its dealer agreement. That proceeding, unlike this proceeding, and Lamborghini’s
motion to dismiss, were pending at the time Platinum filed its bankruptey case.

6619667_1.D0C 5
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more than three months after that. Because the dealer agreement terminated before Calabasas filed
for bankruptey, il was no longer property of, or an asset of, Calabasas’ estale,

If Calabasas could trigger §362(=)(3) merely by filing a protest of an earlier notice of
termination, no matter how long ago the notice was given, then a dealer could at any time attempt to
breathe new life into a long-terminated agreement by filing for bankruptey, and then filing a Protest
with the Board. This is not a sensible outcome and certainly not one required by §362(a).

Therefore, § 362(a)(3) is not applicable because the terminated dealer agreement is
not an asset or property of the estate.

IV,  CONCLUSION

For the foregoing reasons, this proceeding is not stayed by § 362(a), and the Board

has the authority to make that determination.

DATED: November 25, 2009 JEFFER, MANGELS, BUTLER & MARMARO LLP
ALLEN RESNJCK
By:

ALLEN RESNICK
Attorneys for Respondent
AUTOMOBILI LAMBORGHINI AMERICA LI.C
as assignee and successor in interest to Automobill
Lamborghini, S.p.A
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DEALER AGREEMENT

Structuré:

. Basis of the Agreement -

Article 1~ subject of the Agreerment
Article 2 - : Definitions '

i Dealer’s Duties-and Lagal Status

Article3-7 .. 'Pri'dcipi'eg'pf parformance

Article 4 - S‘.a\es'_ Planning, Minimurmn Annual purchases, Conditions of Sale
and Detivery ' :
U Article B- ~ Afher Sales Service
Article 6 - Warranty
Article 7 = Pre-Delivery Checks
Article 8 - Parts
Article 9 - $ales Promotlon
Article 10 - dentification and Trade Marks
Article 1= Informnation and Reporting
4 Article 12 - Facilities and Crganization
Article 13 - Compliance with Local Laws
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 ATticle 17 -

V.  Term and Termination of the Agraement

Article 18 -
Article 19 -
Article 20 -

{
Respmation of Title

Terrn of the Agreerhent
Immadiate Termination

Procedures upon Termination of the Agreement; NO Termination

Indernnity

\2 General Provisions

Article 21 -

Article 22 -
Articie 23 -
Article 24
Article 25 -
Article 26 -
Article 27 ¢
Article 28 -

" Article 29~

Articie 30 ~
Article 31-
Articie 32 -

Appendices

Appendix 1 -
Appendix 2 -
Appendix 3 ~
Appendix 4 -
Appendix 5 -

payment

confidentiality

Form; Appendices; Relationship with Previous Agreernents

Transferability

partial Invalidity

Fallure to Exercise Rights
Liabllity

N‘o:‘fi'c:'és- . _

consent of Approval
peferse and Indemnification
Walver

Applicable Law

Titles

Pramises

' St’an'dar‘ds of Paerformance

Dealers Organization
contractual Products

i

Minimum Annual Purchases and Sales; Non-Refundable Dowh-
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LAMBORGHIN| DEALER AGREEMENT

Automobili Lamborghini S.Jo.A.
an ltalian company, having Its reg
Bolognese (Bologna), ftaly

istered office at Via Modena; 12, 40079 Sant'Agata
~hereinafter referred to as . amborghint” -

and

Calabasas EUro Auto Greup, LLC, a California company having its registered

office at 24418, Puliman strest, Santa Ana, California 92705, USA

- hereinafter referret to as "Dealer” -

cohclude the following Agreement:
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Article 1- Subject of the Agreement

1.

Basis of the Agreement |

Lamborghini appeints Dealer as an authorized dealer in the Contractual

Products as hereinafter defined and Dealer accepts such appointment in
accordance with the terms of this Agreement. "

Dealer shall perform all the duties imposed upon it under this Agreement,
intluding all Appendices incor‘por-‘a'ted herein, and shall fully exploit market
oppOrtuhifie's for the Contractual Products and shall prom-ote in all respects
the image and 'q'ood reputation of Larnborghini, and the Cohtractuai
products in order to ensure that Lamborghini's brand achieves and/or

maintains a competltive position.

Déaler shall perform these ohligations thmq'&gh the organization set fofth in
appendix 3. No material changes to the data.and/or situgtion indicated in
limited tQ}-thé legal fofm‘ 'c_:ff the Dealer, the
owners and their respejc;ﬁve ‘m-teré'sts or
be made without

this Apperidix (including, but not
shareholders or fegal of beheficlal
holdings, and’the positi'é,n of managing director) shall
Lamborghini's prior written approval, -

Lamborghint has épprovéd the Jocation of Dealer's Premises as specified in
Dealer Premises Add_e:nd.ﬁmf. attached as Appendix 1. Dealer agrees that,
without Larnborghini's prier written -consent, it will not mnake any major
structural change o any of Dealer's Pré‘mises, change the location of any of
Dealer's Premises of establish any additional premises for Deaier’s

Operations.

Article 2 - Definitions

in addition to terms defined elsewnere in this Agre

ament, the terms listed helow

chall be deered to have the iollowing meanings:
icontractual Products” as tsed In this Agreement shall rnean all products

and services of the Lambaerghini nrand listed in Appendix 4. “Motof vehlcle

Pape 5 of 38
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Contractual Products” shall rhean Lamborahini brand automobiles fistet! in

Appentix 4.

N amborghini's Guidelines” as usaed in ‘this Agreément shall mean those
written guidelines which may be prepared by Lamborghini for its dealers and
distributors and suppliet to them trom time to time, concerning, without
limitation such matters as corporate identity and design (C1/CD), including
but not limited to appearance; design ahd presentation guidetines for
stationery, advertisernent and dealer facilities, tr@de"énd ‘service-_mark design
criteria and'ugagé and aftef sales service standards and procedures it being
understood that a) the purpose of <ald Guidelines shall be to ensure that a
coherent image of Lamborghini and the Gohtractual products is projected
world-wide, b) sald Guldelines shall be r'eason-ablé in scope, ¢) said Guidelines
shall be presented with appropriate notice and information and d) if said
GuidEIineS'ar-é not acceptable to the Dealer, the Dealer shall be entitled io
withdraw from’ this agreement Upon 90 . (ninety) days written notice to
Lamborghini giver within 30 (thirty) days following the Dealet's receipt of |
the Guldelings or of the amendet! Guidelines, provided that the Dealer has
paid fo Lamborghini all sums’ due and has performed all of its other
obllgations hereunder as of ¥he effective date of its withdrawal.

“Gepline Parts” means REwW and factory rebull replacement  parts,

accessorles and optional equipment for Contractual Products if such parts,
accessories and aptional squipment are supplied by Lamborghini.

Dealer's buties and Legal Status

Articte 3 = Principles of Performance

1. Dealer shali be responsible for promoting sates of the Contractual Products.

Accordingly, in compliance with this Agreement and with the annual sales |

Page G of 38
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plan for the area in which Dealer's piace of busingss is located ahd agreed with
Lamborghin in wrlting prior to the commencement of each calendar year during
(a5 such annual sales plan may subseguently be amendad by

‘Dealer  shall achieve exemplary

the term hereof
agreement of the parties in writing),
performance in the fields of sales, after sales service antl parts operations and

sarvices.

Dealer shall perform all obligalions under this Agreement as an independent
.e'ntrepreneur, on its own behalf and for its own account, Dealer Is not
authorized Lo act on behalf of Larnborghini and shall have no pawer to bind

Lamborghini with respect 1o third parties,

Dualer shall ensure that tks organization c'gmnl'ie‘s in all respects with the
standargs of Performance set forth in Appentdix 2. and Larmborghini's
guidatines in effect from time to time. '

Dealer shall not export the contractual Products without the prior written
approvat of Lamborghini, Aside from sales. to other authorized Lamborghini
dealers, Dealer shall not sell Contractual Produéts for resale.

bealer shall not sell th'ela Contractusl Prodicts to anyone other than refall

customers, venicie lessors or other authorized L.amborghint dealers.

Dealer shall employ sates and after sales service staff who have been
specificatly trained in the sale and service of the Contractual Products, shall
pdr;ue'sepaﬁét‘e marketing and advertising activities for the Contractual
Progucts and shall communicate to the public an irnage consistent with the
high quality standards of the Contractugl Products and with the prestige of

Lamborgh'ini"s‘name and tradernarks.

Page T of 38
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7. Dexler shall not, directly of indirectly, market, sell of deal in, new vehlcles of
hrands other than Lamborghinl's brand and the brands named in Appendix 3,

without the prior wltten consent of Lamborghini.

8. Dealer's obligations in respect of after sales service and the prov‘lS'loh of
Genuine Parts pursuant to this Agreement, nciuding but not limited to
Article 8(2) and 8(3), shall-also apply. with respect to all other models ever
manufactured by Lamborghini arid/or its predetessors in interest; including
those models which Lamborghini no longer manufactures, which are in use in

the United States mafket.
i

Article 4 - Sales Planning, Minimum Annual Purchases and Sales, Conditions of

~ Sale and Delivery | o :

1. Eachyear during the term hereos, Dealer place firm orders for and, subject fo
availabliity, take delivery of ot feast that quahtity of brand new thotor vehicie
tontractual Products for sale to retail customers. which Lamborghini shall
spacify and which, for the first year of this Agreement, Is set forth in Appendix
5 (the "Minimum . Annual burchases and Sales™. The parties . hereby
~cknowledge that said Minimum Annual purchases and Sales have been
determined conservatively and represant not an assessment of Dealer’s
market poteniial but agread minimums hejow which the relationship between

the parties wouid no Jonger be justified.

Each year durtng the termn hereof, the parties shall agree in wriling as to the
I, timing of the placemant by Dealer of Ifs purchase orders for the brand new

% motor vehicle Contrachual Products and the schedule of the delivery of said
brand new motor vehicle Contractual Produtts for-the following year in
B aceordance with the procedures implemented by Lamborghini from time to
??«f time during the term of this Agreement and using the forms prescribed by
v L amboighini.

B..
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with the sole exception of vehicle exchanges and sales to and from other
authorized Lamborghinl Dealers in the US. Dealer shall purchase the
Contractual Producis axciusively from Lamborghini.. -

The purchasé orders issued by Dealer from time to time during the term
hereof shall be Irrevocable uriless"rejecteﬂ in writing by Lamborghini, shall
comply in.éli respects with the provisions of this Agreement and shall clearly
indicate the- contractual Products and guantities requested and the
requested deiivery tates. Tha purchase orders shall further specify the
external.and internzl colors of any motor vehicle contractual Product, which

* colors shall be chosen from Lamborghinf's then-current samples. Should

Dealer fail so to speclty the external and infernal calors of the Gontractual
products ordered, Lamborghini may, in its sole tiscretion, decide upon said
colors. - | " e

in order to ensure an optimum supply capability, Dealer shall without fail

maintain stocks of the Contractual products commensurate with anticipated
sales and, in any event, in line Wit the Minimum Annial Purchases and Sales

~and shall hold avaijlable the appropriate warehouse capatity and funds. The

extent of these stocks shall be such that Dealer can compensate for
fluctuations in both safes and incoming  deliveries. The assortment of the
stocks shatf correspont to turnover of the individual Gontractual Products.

Dealer shall purchase from Lamborghini, malntain at its sole expense and
keep available 5t o) tiries for display and demonstration purposes such
quantity and models as shall be aasonably prescribed by Lamborghini's

Guigjelines.

. Extept as ctherwise agreed in writing by the parties hereto, all Contractual
~ Product detiveries shail be made by Lamborghint, or by a third party so

suthorized by Lamborghini; CIP nealer's main warehouse; as that term is

Tage 7 o738
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defined in Incoterms 2000, International Chamber of Commerce (“Delivery™), it
being understoeod that any alternative defivery term that may be agreed upon in
writing by the parties shali aiso have the meaning given to it in Intoterms.2000.
in no event shall Lamborghini be fiable for any failure to defiver of any delay in
delay is due to the willful or

delivery for whatever cause, unlgss sald failure or
grossly hegligent conduct of Lamberghini.

[f-any Cohtractual Product sold by Lamberghini to Dealer should become
defective or damaged prior to its delivery by Dealer to & customer, Dealer
“agrees to repair such defect or damage so that such Contractual Product s
placed in first-class caleable condition prior to such detivery,  Dealer
itnmediatety” will n'oh'tify' Lam‘b'olrghini of any substantial defects or damage
and will follow such procedures
may establish from time to time.~ Lamborghini shall repurchase any
Contractual Products with substantial defects or damage of which Deale;r has
given Lamborghind immediate notice and which render, such Contractual
ch repurchase shall be at the price” at which they

¢or making damage claims as Lamborghini

Products unsaleabler Su
were originally soid. by L
made by Lamborghjn‘i and fess any insurance proceeds recelved by Dealer in
respect of such defect or damage. - Lamnberghin] will- inake an equitabie
adjustment with respect to darnage which Dealer can demonstrate occurred
priof to the time of delivary to Deater. Lamborghin will disclose to Dealer” as
rhay be required any damage which Lémborghini repaired before delivérinq a
motor vehicle Contractual Product to Dealer. Dealer will preperly disclose
roduct to a custorrier, and

amborghin, fess any prior refunds of allowances

such repalr prior to delivering such Contractual P
will hoid Lamborghini harmiess from any claims that required disclosura was

fiot macde.

bealer shall not modity Contractual Products without the pr‘ror’. ghproval of

Lamborghini Lamborghini shall be antitled to modify Contractual Products

at any time and reserves the right to retiulre Dealer to make certain changes

to Contractual Products,

Page 10 of38




8. If Dealer instails on a new Contractual Product any equipment, accessory or
part okher than a Genuine part: sells any new contractual Prodict which has

been modified: or selis in conjunction with a new contractual Product a

o service contract not offered or specifically endorsed in writing by
! © Lamborghini, then Dealer will advise the customar of the identity of the

’ warrantor of sueh modification, equipment, accessory or part, or, in the case

of a service contract, of the identity of the provider of its coverage. Dealer

; witl indemnify Lamborghini against claims that may be asserted agdinst
b Lammborghini In any action by reasocn of such modification, equipment,
) accessory; part or service contract. ANY UNAUTHORIZED MODIFICATION
b 1O CONTRACTUAL PRODUCTS BY DEALER' WHICH ADVERSELY AFFECTS
) THE SAFETY DR EMISSIONS OF A CONTRACTUAL .PRODUCT OR CAUSES
) SUGH CONTRACTUAL PRODUCT TO FAIL TO COMPLY WITH  ANY

APPLICABLE FEDERAL OR STATE REGULATLON OR STANDARD, INCLUDING ©
BUT NOT LIMITED TO THE NATIONAL HIGHWAY TRAFEIC SAFETY ACT OR

ANY FEDERAL -MOTOR VEMICLE SAFETY STANDARD - PROMULGATED

PURSUANT THERETC OR THE ENVIRONMENTAL PROTECTION ACT OR ANY

REGULATION OR STANDARD PROMULGATED PURSUANT THERETD, WILL

BE A FUNDAMENTAL BREACH OF THIS  AGREEMENT -AND CAUSE FOR

IMMEDIATE TERMINATION, '

9. EXCEPT FOR |.AMBORGHINYS WARRANTIES, AND EXCEPT A3 PROVIDED IN
APPENDIX 6, THERE ARE NO EXPRESS OR IMPLIED WARRANTIES OR
OBLIGATIONS OF LAMBORGHINI AS TO THE QUALITY OR CONDITION OF
CONTRACTUAL PRODUCTS, DR AS TO THER MERCHANTABILITY OR
FITNESS FOR ANY PARTICULAR PURPOSE, AND, TO THE EXTENT
PERMITTED BY LAW, DEALER WILL EYCLUDE ANY AND ALL SUCH
WARRANTIES ~ AND OBLIGATIONS IN 178 SALES OF CONTRACTUAL
PRODUCTS. |

k4
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g, Deajer is responsibie for any and all sales taxes, use taxes, excise (axes

(incluting luxury taxes) and other governmental charges imposed, levied, or
based upon the sale of contractual Products by Lamborghinl to Dealer.

Dealer represents and warrants, as of ‘the date of the purchase of each

Contractual Product, that all Contractual products purchased from
Lamborghin! are-putchased. by Dealer for resale in the-oidinary course of
Dealer’s business and that Dealer has complled with all laws refating to the
taxes Gnchuding

collection and payment of all sales taxes, use taxes, excise
luxury taxes) and other 'governmental charges applicable to the purchase of
such products .and will furnish evidente: thereof upen request: If any
Contractual Prodicts are put to taxable use by Dealer, of ar'e'purcha‘sed by
Dealer for purposes other than resale in the ordinary course of Dealer's
business, Dealer wilf make timely retlrn. and p"aym'e.nt to- the appropriate
taxing authoriiies of all applicable taxes-ahd other governmental charges
imposed, levied, or based upon the sale of such contractual Products by
Lamborghini to-Dealer- and will hald Laraborghini narmless: with respect

g mmre i e s i

B

thereto.

10, Lamborghini may add or discdntinue. at its sole discretion, any type or mode!
of Lamborghini automobite offerad for sale inthe USA, Ahy types or models
introduced to the US tnarket may be offered to Dealer, at Larhborghini's

oplion.

11. Lamborghini will not be under any liability to Dealer fof fallure to deliver
under, or for delay in making dalivery pursuant to, orders of Dealer, accepted
by Lamborghini othier than for wiliful or grossly neglectet! conduct of

Lamborghini,

Article 5 - After Sales Service .
1. Dealer shall ensure that after sales sarvice of a high standard of guality 15

provided for the contractuat Products, in accordance with Lamborghini's

)
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. To this &nd, Dealer

_ pealer shall also provide Larnborghin

)
‘ {
\

A

Guidelings, it being understood that such service is aimed at attaining full

customer satisfaction,

shall acquire and maintain the levels “specified by
Lamborghini of special tools, Workshop'faci-liti'es/equlpmt-mt, fiterature and

staff trained in accordance with Lamborghin'r's Guldelines. ,

i with such services associated with
recall campaigns for tha Contractual Products as deemed necessary by
Lamborghini and shall maintain and communicate to Lamborghin! complete

and accurate current information as'to the owner or lessee of all

Lamborghini vehicles sold, lease or serviced by it 1o assist in to assist In
notiﬂcation'i'n the event of a recall. a
il apply in respect of all

The obligation pursuant 1o this Article 5-sha
diess of whether saitl

Contractual Products in used In the USA regar
Contractual Products were originally sold by Dealer.

Dealer will notify Lamborghini by talafax or by electronic rnall of repairs to
motor vehicie Gontractual Products: pursuant to Lamborghinl's Warranties

© under aach of the Toliowing circumstances:

(5)  The Contractual Produtt has beem brought 1o Dealel more than dnce

for the same complaint; or

() The Contractual produet has beeri in Dealer's custody for any repairs
"pursuant to Lamborghini's warranties for three days.

Article 6 - Warranty

1, The wa}rra'nty

in respect of the brand new rrotor vehicle Contractual Products
set forth In Lamborghini's Warranty Policy and procedure Manual, as updated

Page 13 0l 38
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fram time to time (the "Warranty™), shall constitute Lamborghini's exclusive
watranty in respect of the brand new motor vehicle Gontractual Products and
<hall be in lieu of any other warranty, whether written, oral or impfied. Except
as exprassly provided In the Warranty or by applicable rule of law, which rule
of law Is absolute and may not be varjed by contract, Larnborghini shall have
no liability In respect of the brand'new motor vehicle Contractual products.
Lamborghini shall’ provide Dealer with any updated verslons of the Warranty
Policy and Procedure Manual issued by Lamborghini from time to time during
the term hé'reof and said updated version shall become effective 30 (thirty)
days thereafter, A copy of the Warranty in effect as of the date hereof is
gttdchet hereto as Appendix 8. In the event of any inconsistency between fhe
provisions of this Agreement and the warranty, the former shall prevail.

Deajer hereby acknowledges thet, although the Warranty Is glven by

Larmborghint directly to the customers purchasing brand new motor vehicle
Cantractua(?mdu‘cts, e Warranty provides for the performance of Warranty
service by Dealer. healer agrees to comply With all- of the gbligations of
L.amborghini dealers as indicated in the Warranty (whether or. net the
Contractual Product In question was originally supplied by"Deale'r) and further
agrees to bring the Warranty to the attention of its customnefs in accordante
with the terms thereof. Provided that bealer complies with said ebligations,
Lamborghini skiall assist Dealer in performing the Warranty service in
accordance with the terms of the Warranty.

i 1n addition to carryling out all obijgations impeset on it by law or by cbntrat‘t.-

Dealer shall undertake the services offered by Dealer to the customer under
the terms of #he Warranty In relation o any rnotor vehicle Contractua
protuct (whether of not supplied by PBealer) and shall provide free Warranty
servicing and vehicle recall work for the motor vehicle Contractual Products
as shall be directed by Lamborghiii. Dealer shall maintain on its premises at
all times Larborghini replacement narts in compliance herewith in such

Pape 1 0f 38
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onably necessary to enable Dealer to fuffill its motor

yuantities as shall be reés
and service obligations ~ under this

vehicle Contractual Product repair

Agreement.

Article 7 - pre-Delivery Checks
Prior to delivering to @ customer any Contr
shall fully and efficiently carry out & prexdelivery check of said Contractual -
Product In accerdance with the procedure &s prescri'bed' by Larnborghini
from time to time and shall ‘ensure that the Contractual P’po‘duct is in all
dition as prescribed in

actual Product sold by it, Dealer

rerspeét-s-'in first: class  and immatulate con
Lamborghinl's specified pre-delivery procedures.:

Article 8 - Parts ‘
i, - In order to -ensure prompt and efficient customer service;
constantly maintain a stock of original Lamborghini parts, in accordance with

Lamborghint's Guidefines.

bealer shall

2. In this respect; Dealer shall comply with { amborghini's recommendatidns
te safekeeping and

regarding the storage of the parts to ensure appropria

processing.

will not seli any parts which are not equivalent in guality and design to
are necessary to the mechanical operation of

3, Dealer
Genuine Parts, if such parts
Contractual Products. Dealer wili not repfeser‘n‘; as new Genuine Parts any -
parts which axie not new Genuine Patts, If Dealer sells a part or accessory
which Is not a Genuine Part, Naafer will advise the customer of the identity of

the warrantor of such part or accessory:

Paghk 15 of 38
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Article & - Sales Promotioh
:1]

.E_Q

of Contractual Products any

Dealer will not use in the repair or servicing
sign to Genuine Parts, if such

parts which are not equivalent in guality and de
parts are necessary to the mechanical pperation of such’ Contractual
products, DEALER WILL USE ONLY GENUINE PARTS IN PERFORMING
WARRANTY SERVICE ON CO'NTRACTUAL PRODUCTS. DEALER WILL NOT
REPRESENT AS NEW GENUINE PARTS ANY PARTS USED BY IT IN THE

REPAIR OR SERVICING OF CONTRACTUAL PRODUCTS WHICH ARE NOT NEW
GENUINE PARTS. o ;

In égreement with ‘Larnborghini, Dealer shall draw up marketing objectives
and stra’é@gies, taking irto aceount the Mimmum'ﬁ\nn.ual purchases and Sales
agreed upon pursuant tc Article 4, Para. 1, Deafer shall ensure effective sales
promotion and publi'};'reiations on the basis of prt::m’o,tiohal principles agreed
with Lamborghini, it being understood that, 'ext’epf as otherwise agreed in
writing by Lamborghini, the cost of all such sales profotion and public
relations shall be borne exciusively by Dealer, o '

o this end, Dealer and Lamborghini shall agree in writihg upon an annual

. pudget to be used by Dealer for promotional. purposes, subject to and in

conformity with the minimum hudget set forthin Appendix 2, item 1.C.

actual Products, the after sales servite and

Dealer shall promote the Contr
ghini using the trademarks and

tﬁt‘—:- services bifered to customers by Lambor
narhes designated by Lamborghini.

bealer shall not perform any advertising, sales p'romo;tion and/or product
placement (namely, placement of the Contractual Products on display) whith
contradicts the position ade‘pted in public by Lamborghini or which is
detrimentzl to the image of L amborghini. Inany case, @ description of copy,

Page 16 of 38




as the case may ot pach sales promotion, produf ylacement and/or
advertisement Dealer Intends to use or to effect shall first be sent to
Lamaborghin! for its written approval, Only those promotional activities
approved in writing by Lamnborghini shall be cafried out by Dealer.

4, In order to sé'fe'guai"d and promoté sales of the Contractial Products,
Dealer's usad-vehicle business must be efficiently managed in conformity
with the terms of this Agreement and With Lamborghint's Guldelines.

Article 10 - [dentificaticn and Trade Marks

1. Notwithstanding any provision 1o the contrary confained in this Agreement,
Dealer shall not use any trade name and/or trademarks of Larnborghini o any
company which controls \.amborghini or any ¢ompany which is contfolled by
or related to Lamborghini (hereinafter, collectively, the “Lamborghini Group")
other than in tonnection with the sale and/or servicing of the Corntractual
Products in accordahte with the terms hereof and with any instructions which
Larmborghini fay give from time to time. At all times, Dealer shall property
identify itself as & dealer of Lamborghinl, especially on its prefmises and in its
statjenery and'ar';y other documents of marketing deviceé tintluding, but not
lrnited to, sales literature and b,Usih'Ess cards), For these "purposes,
Larnborghini shall provide Deafer with appropriate samples.

e e Rse Nge Ge s e e e ) -
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} 2. The mames and trademarks of the Larnborghini Group (ncluding but not

7 limited to, the word of ferm 1| amborghini”, #Autormobili Lamborghini”, of the

7 hame of any of Lamborghini's motor vehicles, be it past of current models)

U may not appear within Dealerl”s name/s, trade namefs, trademarks, marks
and/or in any other signs of Dealer, in whole 61 in part, or in corhblnation with
any ofher names, words, or signs, absent Lamborghini's prior express written
consent: |

B 4. 1t is further understood that the names and trademarks of the Lamborghin

y Group are'and will rernain the exclusive property of the Lamborghini Group,

that Dealer shall not acguire any rights in respect of said names andfor
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trademarks and that Dealer {s auth‘orized Lo Use them ohly in compliance with
this Agreernent; therefore, at the time of tarmination of this Agreement for
whatever reasan Dealer shall immediately cease and desist from using said
names and trademarks or any names or trademarks confusingly similar to

such names or tratiemarks.

. Dealer ag_rée‘s not to register afid/or cause to be registered, be it alone or in

carmbination with -any other names, words .or signs, the names; trademarks
and/or 'anyr other sign owned by the Lamborghini Group oF any othef name;
t'rad'emark or sign which may be 'con'fus‘mg!y similar to any of them. The
Dealer furthfer agrees not to register any internet domain narme 1nGOFDOT'é1t1hg
"Lambortjhini""without' p‘ribr written consent and fo assign 1]‘revbcabiy‘ to
Lamborghtai any: suth Internet domain name fo which it holds any right as of
the date of this Agrjeem'ent,. it being understood that Lamborghini shall use its
reasonable en'd;ea\‘/o-rs-to ficense to the Dealer a domain f‘iame incorporating
"Lamb@rghinﬁ'\i in a standard corporate foren. After fermination er eéxpiration
of this Agreement the Dealer shail promptly relinguish apy dorhain name
ink;or‘pbrating " amborghini” “which Lamborghin rmay have authorized in
accordance with tils Article 10, paragraph 4, shall not use any tradernarks,
narmes or other signs which may be confusingly similar te those of the

"Lambaerghini Group andlshal’l nromptly assign ta Lamborghint or ahy company

within the Lamborghinj Group, upon Lamborghini's request and free of charge,
any right it may have acguired in of to said names, tratdemarks and/or other
signs of the Lamborghini Group, After termination of eXpiEaﬂOn of this
Agreement the Dealer shall not use any trademarks; domaln naries, meta
tags, names or ‘othef 5irigs whiﬁh may be confusingly similar to those of the
Larnborghini G'r'dup and shall proraplly assign to Lamborghini or any company .
within the Lamborghini Group, upon L.amborghini's request and free of charge,
any right It may have acquired on or to said hames; tradernarks and/or other
signs of e Laraborghini Group, Aftef rarmination or expiration of this
Agreement Dealer shall not identify or advertise itself as a former -
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Lamborghini’ dealer and covenants after the termination or éxpiration of this
Agreement not to astablish or maintain any internet of other efectronic slte

referencing its experience as Lamborghini dealer.

~ Dpealer shall conform all aspéct of its corporate-idehtity prescribed by

Lamborghini's Guidelings as amended from time to fime. during the term of
this Agreement, including its appearance, advertising, signs and stationery to

such Gindelines,

Deater shall nform Lambﬁghlni promptly of any infringement  or
unautharized (se of the names, tradernarks; distingtive signs or logas or any
other intellectual property right or other right of the Lambortghini Grolp of
which Dealer is aware ol shollid réasonably bé.a-Ware, but shall take ne other
actioh with respect thereto except as authorized in writing by Lamborghini.
Lamborghini may take any action it desms fit in. connection with such
infringement or unauthorized use, and if Lamborghini should choose to bring
an action to protett said hames, trademarts, distinctive signs or lbgos or said
intellectual property right or other rights, then Dealer shall fully cooperate
with Lamborghini in connection tharewith, Dealer shall not make any claim
against Larnborghini for compensation in respect of Dealer's cobperation in
this regard, but shall be ralmbursed for reasonable documented out-of-pocket
expenditures reaschably approved in advance by Lamborghini as reasonably

necessary to effectuate such cooperation.

Article 1t - Information and Reporting

1.

in order to permit Lamborghini to conduct market surveys, marketing
measures and recall campaigns, Dealer shall, to the extent permitted by law,
make available customer data to LLamberghin or to a third party designated
by Lamborghini and utilize the information systerns intended for this

purpese,
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Upor Lamberghini's request, Dealer shall provide Lamborghint with reports
concerning, without limitation, the market situation, sates ahd workshop
service statistics, inventories and estimated requirements, In addition,
Dealer shall keep Lamborghini mformed at all times concerning leyal

requlations, taxation and customs duties,

5. Dealer shall provide Lamborghini with all such mfofmation on Dealer's

business relating to the subject matter of this Agreernent as Lamborghini
reasonably requests.  During normal  working  hours, Lafmborghini’s
authorized representatives shall be sliowed access to Dealer's business and
operatihg premises, warehouses and siores * to the extent that these serve
business operations under this Agieement = and é_hall be permitted to inspect
the accouns of Dealer relating to Dealer's business ac’civit\} hereunder and
to thake coples thereof for purposes of verlfying that Dealer has corhpiied
and continues to 'co'm"ply with its abligations tnder this Agféement-. This shall
also apply to business data stored bn efectronic media. '

Witkiin three (3) f‘nonths following the end of each of Dea!er’é fiscal years .
during the terim -hereof, Dealer shall submit to | amborghinl its annual
Financial statements, duly qudited by an atcountant qualified to practice in
the jurisdiction in which Dealer's business Is fotated, in actordance with
generally accepted actounting principles and good accounting. practice
consistently applied. In addition, upon reguest by Lamborghini, Dedler shall
submit to Lambarghini uhau‘dited monthly financial staternents in such form

as Lamborghini may from time to time prescribe.

Dealer shall send fo Lamborghini en or before thie fifth day of each calendar
month a written report setfing forth the number of Cohtractual Products {by
model held in stock By Dealer and the nufmber of Contractual Products (by
model) sold by Dealer during the preceding calendar month,
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6.

Lamborghini shall treat ail information obtained under the provisiens of the

present article as confidential.

Article 12 - Facilities and Organization |

1

Dealer shall equip and malntain its business prernises In accordante with the
standards of Performance set forthin Appendix 2

If the volume of business expands, Dealer shall in each case reasonably in
the circumstances adapt its organization and its equipment and facilities o
the hew situation in a_cc'ordanée with market requirements, subject to the
provisions of Articie 1, paragraph 3 and’;Appehdix 2 hereto, Dealer shall
(nform Lamborghini in writing of ‘any investments by'DeaTér excetding the
- scope of np'rmal _bi_Js,in_ess operations and which ‘d-if‘E_CfIEW or indirectly affect

~ the business gonducted by Dealer under this Agreement.

Dealer shall employ an adequate number of qualified personnel and ensure
that its repair and sales staif attend such training courses as may be
prescribed by Laraporghini at such places and at sutlr intervals as
Lardborghini may spetlfy. All costs and expenses incurred by Dealer in
connection with saitl training (ncluding, but not Timited to, travel, food @nd
lotging expenses and the compensation of Dealer's personnel atteriding said
training and of any persons substituting for them while they are attending the

training) shafl be borne solely by Dealer.

Dealer shall opérate Its organization with the accounting systemn prescribed by

Lamborghini for all dealers in the U.S,, In particular using Lamborghini's
standard classification of accounts, for financial planning, analysis and

financial management
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B, Dealer shall create the communication - interfaces as well  a%
organizational and techhical condltions, as prescribed by Larhborghin
ensure that business transactions and data flow between Dealer and
1 amborghini and are handled in an thimUm manner. In alt cases, Dealer shall
-ensure that its tata proﬁassinq systems are compatible with those used by

Lamborghini.

Article 13 - Compiiance with Local Laws |

1, bealer will promptly and atlequatety inform Lamborghlni in writing of any
laws, Fegulations .and/or standards with which the Confractual Prodicts
must comply and of ahy changes made. to said laws, regulations and/or

standards during the term harsaof.

Il Lamborghini's Obligations

Articie 14 - Advice and,Assistance .

1. Lamborghini shall pro{;fi_tle Dealer with such advice and assistance as Dealer shall
reasonably reguest in writing, subject o the resources reasonably available
to Larmborghini, In particuial, |_amborghini _shaH, if necessary for appropriate

rémuneration fo be agreed upon by the parties on @ case by case basis:

a) recommand systems and pro'gr-ams'for the planning of Dealer's
“business activities under this Agreement, as well as standard systems

~ofits own; .

B) make avallable plans, concepts and programs to promote sales of the
contrictual Products as well as for the customer-oriented

management of parts ant! after-sales service operations;

Pape 22 of 38




Soge e e e e

e e R

-

WRE RSP e e

NG Y N

e

S NeEE A TR R

Ao
oo

N

¢) assist Dealer in procuring special tools and other workshop
eguipment, 1t being understobd that Dealer shall purchase said tools
and equipment at its sole cost and expense, )

) togei:hea with Dealer, commission any market research and sur\)eys
which Lamborghini deerns necessary br advisable and contribute to

. the costs thereof.

Article 16 = Prices

1.

Lamborghlm shall sell the Contractual Products to Dealer at Lamborghini's
clP prices in affect on the date bf shipment from Larhborghini's factory or by

the third party authorized by Lamborghim ta effect delivery of .the

Contrattual Protucts,

Lamborghini shail” inform Dealer from. time 1o tme of Lamborghinl's
recormmended retali prices - {net of any applicable taxes, license or
registration fees or “other fees) for the Contractual Products, which
recommended retall prices shall be defermined Dy Larnborghini taking into
account a Dealer tratde mafgin on sach Contractual Product,

At all times during the term hereof, Dealer shall keep Lamborghini informed
of Dealer's actual resale prices for the Contractual Products, ihcluding ail
taxes, licénse fees, red! istration fees and other fees of charges borne by

Dealer's customers,

Article 16 - Payment Terms

1.

Except as otherwise agreed by the parties in writing, payment for motor

vehicle Contractual Produsts sh;pped to the Upited States shall be effectet],
through drawings by Lamborghinl against Dealer's line of credit as provided
in Articie 16(2) below, as follows:
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a) A non-refuncable down payment for each Contractual Product in such
reascnable amount as shall be communicated by-Lar‘nbt)rghini to
Dealer In wrlting shall be wired to L amborghini at the time of
placement of the purchase order in respect of said Contractual
Product and as a condltion pracedent to Larhborghlini’s acceptance of
sa-id' purchase order; the ariount of guch reasbnable noh-refundablé
down payrient currently 'p-a'yable an each Contractual product is sef

. forth in Appendix 5 hereto; and
by The balance of the purchase pr'ice of each Contrachual Product shall
 be drawn by Laml:;brt;h‘mi on Dealer's fine of tredit on the date of
shipment from Lamborghini's factory df said Contractual Product.

) In the event that delivery of any motor vehicle Contractual Product to
Dealer s delayed more than ten (10) days after the date of shipment
lfrom’Lamborghini‘s factory of such Contractugl Product, Lamberghini
will reimburse or cradit: Dealer for any finance charges or interest cost
incurred by the deaier with respect :’co such 'deiay.\' ' ‘

Lamiborghini's accaptance of any order -for Contractual Products placed by
Dealer s conditional upon the that Dealer providing to Laniborr.jh-i-ni, fully
comipleted, correspondence from the Dealér and frofh Dealer’s bank, in the
form set froth in Appendix 7, and having available at all times & line of credit
conforming to the representations in suth corresﬁonden-ce for a minimurm of
Us & 1,500,000 for purposes of carrying out the activities contemplated by
this Agreement in respect of the Contractual Products; any daily fimit on said
iine of credit imposed by & financial institution must be for an amount no less
than US § 1,500,000, )

should Dealer fail to effect payment in accordante with the provisions of

Article 16, paragraph 1 above or should Dealer fail to méintain the ling of
credit referred to In Arficie 16, paragraph 2 above, Larmborghini shall be .
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fant;tled in its sole discretion and without incurring any liability for damages,
to refuse to ship the Contractual Products in guestion and any other

-
Bt e memee  mame wEee

§

b Contractual Products ordered by Dealer and not yet shipped or to po stpone

} ‘ shipment untii such time as all sums owed to Larmborghini by Dealer have
%ﬁ been paid and the fetter of credit has baen provided to and cashed by
f’ Lamborghini,

?

@ Article 17 - Reservation of Title

y 1. Fxcept as otherwise provided by applitable rule of faw, which rule of faw is
,‘; absolute and may not be varied by centract, title to the Contractual Products
B shall pass- to Dealer only upon payment i #ill of the.purchase price of sald
b Contractual Products irf actordance with Article 16 above, but etherwise at
B all times shall remain with Lamborghml and Lamborghm: shall have the right
35 to repbssess and sell the Con‘cractuai products until Larborghini has been
g, nald the full amount of the purchase price. .

B V. Term and Termination of the Agreement

2 Article 18 = Term of the Agreement

B 1, This Agreetnent shali enter into torce as of the day of exicution hereof by
? both parties hereto and shall remain in effect until terminated purstant to
i Acticle 19, paragraph | or Articie 20 below.

,31 2 This Agreement may be terminated at any time upon mutual written
B a‘grgemeni of the parties.

B
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Article 19 - Immediate Termination

) " 1, without prejudice to any other remedies it may have at law or undar the

; terms of this Agreement, Lamborghini shall be entitled to terminate this

} Agreement with immediate effect, upon written motice to Dealer if:

§ . :

} ) Dealer becomas insolvent or commlts any act of bankruptcy or makes

r any assignment for the benefit of creditors or has & recelver appointed

i ovel any of its assets or, being a partparship, Is dissolved or any

: dstrai o pxscution s evied upon a1 of s goos O 25522

¥ e -

; £)] a '_(:riminal or administrative investigation or proceeding is commenced
GONCErning or-“_agai‘nst Dealer or any shareholder or partner thereof,

9 which investigation of oroceeting may affect adversely the image

¥ reput‘ation,.‘qperation business or other interests of Lamborghini or

) other companies within the Lamborghin Grotp;

'f'!

c) Dealer falig-to- obtain or is deprived.of an official permit required for
the performance  of the busingss activities governed by this

Agreement;

- Dealer performs acts or taKes measures without the piior written
consent of Lamborghinl aithough such consent.-was Fequited under

this AQreement;

EF WF W W OEF W W W g

ks

T e

e) Dealer fails to conduct Its customary cales and service operations for

i

5 continuous perjod of seven business days;

o o e

B f)  Dealer makes any unauthorized modification to a Contractual Product
f which adversely affects the safety or emissions of such Contractual
% Product o causes such Contractuat Product to fall to comply with and

applicable federal or state regulation or ctandard, including but not
fimited to the National Highway Traffic Safety Act er any Federai

1

Page 26 of 38

%




NNE tempt e .

e

e g T

g e wtme eEs

g

Ng RS

P WEE gl MR

a)

Motor Vehicle Safety Standard promulgated pursuant thereto or the
Envirohmental Protection Act ‘or any regulation or standard -

promulgated pursuant thereto

Dealer is in breach of any of its funclamental obligations hereunder,

)
including sut not limited to its obfigations ander Article 1, 3, 4, 5, 6, 8, 9,
10, 1 12,13, 16, 22 or 24 or under any Appendix to this Agreement, and
has fafled to cure such breach foliowing “aasonable notice thereof.
Afticle 20 - Procedures upon Termination of the Agreement; No Termination
Intemnity - L
1 Following termination of this Agreement for any reason Dealer shall:

at Lamborghinl's request, assign to Lamborghini o, to a third party
designated In writing by the Iattér, for reasonable coripensation, any
orders nat vet filled, and surrender to Lamborghini or to the third
party dasignated by it, free of charge, all documents needed for the
exetution of such orders of for the provision of customer service;
v

subject to'the terms of paragraph- 2 of this article, at Lamborghini's
request, malie available to Lamborghini or to a third party designated
in Writing by Lamborghini all Contractual Products, prov'ided't'hat the
"Contractua! Products

were-directly acquired from Lamborghini oF from othet authorized dealers |

are brand-new and/or still in the original packaging, unused and undamaged

and In salable condition;
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- repurchase price of said Con

reasonable deduction for tha condition andfor 8ge O

“gdvertising materfais, a

-

have not been sold and are the unencumbered property of Dealer of

Lamborghini and in the possession of Dealer,

In the event that La_mbor_ghinl, in its sole discretion, alects fo
v or all of the Contractual Products, the

tractual Products shall be the same price

pald by Dealer to Lamborghini for said Contractual Products, less a
f the motor

repurchase from Dealer an

vehicle Contracfual . Products or, in the case' of spare parts, a
deduction of 15% for depreciation. and, administrative expenses, as

permitted by iaw

within 7 (seven) days foliowing termination or expiration of this

Agreement, remove OF cance! from Its premises, stationety and
| siqns, notices of printet matter which state or |
may lead, members of the public to believe thét it -is .authorized by
Lamporghini as'a distributor or dealer and shall return to Lamborghini,
af Dealer’'s sole risk and sxpense, all signs, displays, information
systefns, iterns of’ equipment. or special tools, manuals and similef
matetials and alt other items owned by Lamborghini-of any company
within the Lamborghini Group which it holds lease or loan from
Lamborghini or any corpany within the Lamborghini Group and pay
such sums as Lambcrg’hin_i may reasonably reguire for any damage or
daterioration therato, To the extent however that such material was

' inv‘oiced to Dealer when sgppi%‘ed, then in the event that Lamborghini,

iy Its sole discretion, decides to repurchase safd material, it shall be:
paid for by Lamporghini on return at the purchase price originally paid
by Bealer to Lamborghint for said material, minds 5% for
depl'eciation and a-dm'inis'{'rat'ive gxpenses, as permitted by law, Dealel
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shall cease forever thereafter o hold Itself out i any mannes

whatsoever as & distributor or dealer of Lamborghink:

e) within 30 (thirty) days following the termination of this Agreement for
any Feason, Dealer shall transfer Lo Lambaorghint or tts dasignee (a) all
of Dealer's flles regarding warranty claims on the-Contractual Products
and (b) all lists, files and service records of the customers.

Upon tefmination of the present contractual reiatiohship, Lamborghini shall
cancel any orders which have nol been filled; Dealer shall not be entitied to

any compensation whatsocaver as a result of such action The provision set

forth in paragraph 1(a) of this Artice shafl remain unéffected.

. i
Upon the termination 6f- this Agreement.for any reason Lamborghini shall
have no obligation ro compensate or indemnify Healer for loss of distribution
rights, loss of goodwill. or any, sirmilar, foss Incurred by Dealer and Dealar
hereby waives any right it might otherwise have to seel such cormpensation or

indemnification by Lamborghini.

1f Dealer chooses fo transter its principal assefs of thangé OWNETS,

Lamborghini has the right to approve the proposed -transferees, the new
owners and executive-sfand, it different from Desler's, their premises.
Lamborghini will consider’ in gobd faith any such proposal Dealar- may submit
to it during the term of this agreement. in determining whether the proposal
is acceptable to i, Lamborghini will take into account factors such as the
personal, business and financial qualifications of the proposed new owners
and executives as well as the proposal's effect on competition. In such
eva}uaﬁi‘on, L.a‘mborghini may consult with the proposéd haw ‘owner‘é and
eyecutives on any aspect of the transaction of thelr proposed dealership
eperations. Notwithstanding anything cpt forth In this paragraph to the
contrary, Lamborghini shall not be obligated to consider such proposal if it
previously had notified Dealer in writing +hat it would not appoint a succeeding
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representation of contractual Products In i

deater in locallty surrounding pealer's place of business, provided, however,

that such notlce shall bé given only if there s good cause for discontinuing
ne locality surrouniding Dealer’s

place of business.

Lamborghini will notify Dealer in Writincj of the approva!-or disapproval of &
proposal by Dealer for transfer of principal assets or-change of owners within
forty-five (45) business days, or the exercise by Lamborghini of its right of
first refusal under Article 26 within thirfy (30) calendar days, after Dealer has
furnlshed o Lamborghini ali applicatlons ahd infér_rﬁétityn reasonably
requestet by |amboerghini to evaluate sich proposal, If - Lambaorghini
approves Desler's prob'@sai, .Lamborqhim_sﬁall be obligét_éd to grant the
proposed transfereas only a Dealer Agrezment in SUbs‘tan’t‘laHy the same fort
as this Ag‘r’eement, i Lérﬁbbrghini‘ had- previously notified Dealer in writing
eding dealer in Dealer's Premises,
posal may be conditioned on the
different sacilities for thelr

that Lambo‘r‘gﬁ'ini would riot appoint a succe
then 'Lamb"org,hi’ni’s:'approval of Dealer's pro
proposed transferees agreeing’ to provide-
dealership operations. Upon the consumfnation of ‘Dealer's  approved
proposal, Dealer. will deliver o Lamborghini a voluntéry._terrnINation- of this
Agreement an:f:l a general release in favor of l.amborghini, excepting ¢iaims
under Article 29 of this Agreement and open parts accoutit transactions.

Whenever Dealer proposes £o trancfer its principal assets of charige owners of
4 majority interest, Lamborghini shall have thE'right'to purchase such assets

or ownership Interest; as follows:

(@) Lamborghini may elect to exercise ts purchase fight by written
notice ta Dealer within 30 calendar days after Deafer has
furnished to  Lammborghini afl applications and information
reasonably, requested by Lamborghini te evaluate Degler's

proposal,
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{b)

{c)

hereunder.

f Dealer's proposad sale of transfer is to a successor approved
in atvance by Lambof ‘ghinl, to any of Dealer's owners, to
Dealer's employees as a group or to Dealer's spouse; chlidten of
helrs, then Dealer may withdraw its proposal within 30 calentar
days following receipt of Lamborqhml 5 noiu:e of election of its

purchase right.

. Lamborghinl's right under this Article shall be @ right of first

refusal, permitting |amberghini to

M assurne the propoﬁed trahsteree's rights and obligations
undar its agreement with Dealer and '

i) . cancel this Ag'réement and-all rights granted Dealer.

Except to the extent spetifically inconsistent  with the te.rm's of this
Agreement the price and all other terms of Lambo‘rghini"s purchase shall be
as set forth in any bona fide written pirchase ahd sale agreernent between
Dealer and its proposed-transferee and in any related dpeuments.

(e

(e) |

Dealer shall furnish té Lamborghini coples of all applicable fiens,
rortgagées, encumprances, jeases, easements, licenses or other
documents affecting any of ihe property to be transferred, and
shall assign to Lam borghini any permits or licenses necessary
for the continued conduct of Dealer's operations.

Lamborghini may assign s right of first refusal to any party it
chooses, but in that event Lamborghini will remain prirmarily
liable for payment of the purchase price to Dealer,
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M M Lamborghini exerclses its pufchase right, Lamborghini will
reimburse  Dealer's proposed transferee for’ reasonable
documented actual expensés which such proposed transferee
incurred through the date of such exercise which afe directly
and solely éttributabie io the transaction Dealer hroposed,

{g)  Nothing contained in this Article shall reguire Lamborghini to
exelrcise its right of first refusal in any case, nor restrict any
fght Lamborghini may have to refuse to approve Dealer's

proposed transfer.

In the event of th‘el death of ary of Deaier's OWner’s, Lamborghini will hot
terminate this Agreerhint by réasen of such death if: '

@ Th'é, owner's interest in Dealer passes direttly as specified in any
sucgessor Addentium te this Agreement; or

(b) The owner's interést in Dealer nasses directly To his or her surviving

spouse or children, or any of tham, and (1) Dealef’s authorized
représentative remains as stated in the Statement of Ownership and
Management of (i) within 90 days after the death of such owner Dealer
appoints another qualified individual as healer's authorized
representative ; provided, however, that in this event Lamborghini will
evajuate Dealer's performance during the 12 ronths following the

'owners death,  After the expiration of this 12 -month period and

| amborghint's evaluation of the performance of Dealer's management
during such period, Lamborghini will review with Dealer the changes, if
any, in the management or sguity interests of Dealer required by
Larhborghlnl as & condition of extending this Dealer Agreernent
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with Dealer. Any naw Dealer Agreament enterad Into pursuant to this

paragraph will be in substantially the same form as Daaler Agresments

then currently offered by Larmborghini 1o its dealers in Contractual

Products generally

Upon recmpt of an application for a. replacemnent dealer agreement,

Lamborghini may modify its terms of payment with respetct 1o Dealer to the

extent Lamborghini deems approprlate irrespective of Dealer’s credit

standing ot payment history.

V. General Provisions -

Article 21 - Confldentlality

Dealer shall nok Use, either diréctly or indiretthy, any lm‘ormdtiOn conterning
Larnborghini or the Contractual Products and deemed by Lamborghini to be
confidential, except as shall be strictly nacessary fo enab!e Dealer to fulfilf its
obligations Lmder this Agreement, nor shall Dealer dlsclose said conﬂdentlat
information to any third party except its own employees havmg a need to
know sald information in order io assist Dealer in fulfiliing its obligations
hereunder. This Article 21 shall survive th_e termination or expiration of this

Agreement.

Article 22 Form; Appendvtes Relationship with Previous Agreements

Subject to the terms of Articie 22 (2) below amendments and additions to
this Agreement shall be made m writing and slgned by the duly authorized

representatives of both parties.

‘The following Appendices constitule an integrat part of this Agreement:
Appendix 1 = Premises
Appendix 2 - Standards of Performance
Appendix 3 -Dealer’'s-Qrganization
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Appendix 4 Contrattual Products
Appendix 5 -Minimum Annual Purchase Qrders; Non-fefundable Down-

r

} payment

} Appendix 6 -Warranty Policy and Procedure Manual

? Appendix 7 - Line of Credit, Reguired Forms.

} _

3 ’ .

i 3, . This Agreement is the entire and sole agreement and understanding between
; the parties ferminates and supersedes any’ and all other prior agreements
| hetween the parties, whether oral or in writing.

| . .

) :

b Article 23 - Transferability -]

b Dealeris rights anhtt -obl’igations' under this Agreement cannot be assigned
v alther in whole bf in part without the priof written approval of Lambeyghint.
3

Article 24 - Partial Invalidity
If aniy term or provision ef this Agreament shall to any extent be held Hlegal,

invalid or une_nfor‘ceabie, or shoufd the performante ‘of any obligation under
this Agreement violate any valid law of any jurisdiction the law of which may
govern any aspect of this Agreemnent or the parties’ business relations, this
Agreement shall be deemed modified to the minimum extent netessary to

comply with such law,

'%

g

h

Article 25 « Fallure to Exercise Rights
Failure of either party to this Agreement to exe
whith it is entitied under the Agreement shail not be regarded as a waiver of
such a right and shall not prevent the party from exefcising such a fight at & '

reise any of the rights to

(ater date.

;g:
b
B
¢
;%3'
20
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Article 26 - Liabillty

Each party to this Agreement-shall ilsalf bear the commercial risk aminq to
it from the Agreement and the executton thereof. Lamborghinl shall,
particular, accept no responsibility for expenses incurred by Dealer in the
axetution of this Agreement or for undertakings entered info by Dealer
hereuntler, No prevision of this Agr.eeme_nt shalj be interpreted in such a way
that rights vis-2-vis Lamborghini may seerue to third parties,

Article 27 - Notlces

Unless otheszse agreed upon in writing, all notices required hereunder shall
be in writing, antl shail be daemed duly given when sent by registered letter,
return iecemt requastéd, to the parties at the'addresses set forth above or at h
such other addresses as the parties may destgnate by written notice; 1
dispatched by telefax of by telegram any “such notice shall be confirmed on
the same date by certified 1ei;ter, returh receipt requested,

Article 28 ~ Congent or Approval

Any consent or ‘approval Dby Lamborghini “which s required under this
Agreement, including Appendices; to authorize specific activities by Dealer
shall not be unreasonably withheld, except that Larnborghini shall retain the
absoluté right to grant or withhold consent of approval under Article 9(3) and

Articie TO(2), in its sole discretion.

Article 29 - ’D'efgnse and indemnification

Lamborghini wlll, upon Dealer's written request:
(@) Defend Dealer against any and alf claims for breach of Lamborghini's

Warranties, bodily injury or death, or for physical damage fo or -
destruction of proparty, that, during the term of this Agreement, may
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bl :
be asserted against Dealer In any action solely by reason of a

}

! manufacturing defect or design deficiency in

V.

} (iy & Contractusl Product or

; ‘

/ (ih a product of the éame linesmake formerly supplied by
? - Lamborghini pursuant to a former tlealer agreement; and

3 (b) Hold Dealer harmiless from any and all settiements matle and finai
) judgjments renderéad with respect to such claims;

) , | | o

b provided Dealer promptly roflfies Lamborghini in - writing of _ the
y commentement of such action ‘agains;f Dealer and cooperates fully in the
i defense of such action in such manner and to such extent as Lamborghinl
‘f may requlre. - Howevaf, such defensé and indernification by Lamborghini
Zi will not be rquired if any fact indicates that any negltgente, error, emission,
! ! act, fatlure, bragch, statemant or representation of Dealer may have caused
; or cohtr‘ibute‘d,t’d.the claim asserted. 'agati_n_st Dealer or If |_a@mborghini
b determines that such action seeks recovery for allegations other than those
B described in Article 22 (&) ’

)

b Article 30 - Walver .

§ The walver by either party of any breach or violation of or defauit under any
b provision of this Agreement will not sp'erate as @ waiver of such provision or
: of any subsequent breach or violation thereof of default thereunder. "The
b fallure or refusal of Lamborqhiﬁi 10 exercise any right or remedy shall not be

%

B
b
7
b

deemed to be a waiver or abandonment of any such right or remedy.
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; | Article 31 - Applicable Law

o The coming Into eg!stence, valldity, performante and terrination of this

) Agreement, as well as the interpretation of its provisions and the enfire

y husiness relation betwsen the parties governed by this Agreement shall be

j subjéect to the iaw of the state of Callifornia and, as ap‘pﬂcabl'é-, the United

) States of America. - '

¥

y

i Article 32 - Titléé _ .

y The titles appearing in this Agreement have been inserted for convenient

Y reference only a‘nd' do not in any way affect the constructlon, interpretation

; or meahing of the text. '

, : : .

b IN WITNESS WHEREDF, the parties hereto have c'aUSe-d..!;his Agreement to be

‘} executed by their duly atthorized representatives s of HPVEH Ci’ 292006

3,( |

b _ S

9 By: Enfico Maffeo , By Safvatore Cler]

y Title: Head of Sales _ Title: Proxy Holder

igl

3

B

\ CALABASAS AUTO GROUP LLC

B L\ .

;3’ Title: Managing Nember ' &&\
: A\
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LICENSE TO USE THE LAMBORGITING TRADEMARK TOGETHER WITH THE CITY
NAME AS THE DEALERSHYPS SIGN

Between

AUTOMOBILI LAMBORGHINI 3.PA., an ltalian company having its regisfored office i
Sanr’Agats  Bologiess  (BO),  ltalia, via Modena 12 (hereinafier referretd 10 a5

- SMANUFACTURER”)

And

Calabasés Euro Auto Group LLC, a Californin company, having is registered office at 2441 8,
Pullman Street, Santh Ans, California, 92705, UBA (hereinafier referred to as “DEALBR™

WHEREAS

. MANUFACTURER manufactires and sells high performance, luxury sutomobiles under
several tademurks registered in italy and throughout different other countries of the world,
among which ity trademark “Lataborghini” as set forth in Bxchiblt A hereto,

. Pursuamt to the Lamborghini Dealer Agreement entered into foree as of AOVER IEE &*5’- 2608
between the MANUFACTUFER and the DEAELR (the “Dealor Agréement™, the
DEALER has set up an suthorized & Lamborghini dealership at the Temporary Locution

23833 & 24080 Ventura Bivil, Cilabasas CA 91302 with the stateinent to set up the
Lamborghint deulership at the Permanent focation at 24400 Calabasus Road, CA 91302 on
or before October 1, 2007 (Rereinafter cafeived to as the PREMISES) it being understood
that any change of focation st recéive the MANUFACTURER's prior written approval,
450 condition for the continuation in force of this license) ‘

. Pursiant fo the Dealer Apreement, the Dealer will purehiase i ifs owa name and on its own
hehall, for resale &t tie PREMISES, the prodicts and services of the “1_amborghini” brand
listed in Appendix 4 of the Denler Agreerent (heréinafter referred to as tl‘w PRODUCTS);

NOW, THEREFORE, THE PARTIES HERETO AGREE AS FOLLOWE:




l (

~

. Subject to the terms snd condition set forth herein, the MANUFACTURER 'h'crrsby.' grints 10

the DEALER the license to use the nume and tradétonrk * amborghini” as the DEALER's

sign only, at the PREMISES, as woll as on the DEALER's stationery, provided that said

name and tredemark must be vsad at afl times together with the name of “Calabasas” in

which the PREMISES arc focated (1 &, “Lemborghini Calabasas”). It is understood that the

DEALER, Its managers, ewners and personnel shalf not make any other use of the name and

trademark “Latiborghini® or sny other trademark of the “Lamborghini Group” (as defined

in article 10 of the Denler Agresment); or any other trademwrk that may be confisingly

similar to it Accordingly, and not by way of limitation, the “Lamborghinf” trademark may
only be used by the DEALER in its present and precige - PREMISES, 25 indicated in
Apperldsx } of the Dealer Agreement. Moreover, the DEALER shall not register or adnse to
be tegistersd any domain narme indorpoating “Lamborghini®, Tt being understoot that the
MANUFACTURER shall use its rensonable endeavours {o license the DEALER a domain
name ineorporating “Lamborghini®™ in a stantlard corporate format.

The characteristics of the PREMISES and of the services provided therein shall comply at
all the time with the CI/CD standard indicated in the Dealor Agrosment and shafl bs
consistent with the prestige, the fine reputation and tradition of the PRODUCTS and of the
“Laniborghin” trademark. '

Any and sl use’ of the name and trademark “Lamborghinl” made by the DEALER in
complinnce hamewith, must first receive the MANUFACTURER priot; approval in writing,
Acoordingly, the DEALER must sthmitto the MANUFACTURER, sufficiently in advance,
ull $ts proposal in wilting in this respest, with specifintion as fo the proposed design, size

“and coloar involved, that in any cass must comply with CI/CD r.aquiremani; the

MANUFACTURER will reply to any such reguest in writing and within a reasonible time.
The present license is not a Iicen:a{: to “marnfacture, use and sell” gotds under ihe
“Lamborghin® trademark; therefore, the licensec may not make any such use of the
tradormark and it is understood that any rights acquived by it it this respact shell lnre to the
benefil of the MANUFACTURER and abe hereby assigned to fhie MANUFACTURER. At
the time of expiration or termination of this Hcense for whatevet reasots, the DEALER and
fts owners and manajers shall exeeuts any and &1l doctiments necessary for formalizing sdid
assighiment st MANUFACTURER simple request i writing and free of charge,

This license is not & franchise apfeement, Therefore, ne royslties are <die;, not any othf:r

consideration whalsoever owed, for use of 'the “Lamborghini” trademark s acvordance

herewith: accordirigly, thers will bg no speclal mark up on sales prices.




6.

rJ ' {
The DEALER must comply with all laws and véguiations applicable 1o it and keep surrent
#l)-its payrents, including thiose in xespect of the putthase price of PRODUCTS, as agreed
from thme 1o time wilh the MANUFACTURER, Should the DEALER fail to do so,
MANUFACTURER reserves the tight to terminate the present agreement (pursuant to
article 9 hersaf), s0 as to free the name and t‘mlitiamark Y amborghini” froxi any connection
with i{fegal activities by the DEALER ang from any connection with an Insolvent business
LONCEIT. ‘
Fhe DEALER shall ot in all respects a8 an ndependent rofuiler. The DEALER mity not in
any way act in the name or on behalf of MANUFACTURER (or of othier companies in thi
Lamborghini Group) vls a vig third parties, or create jiabllitips on their behalf: therefore, the
DREALER ehall hold them free and harmless from any angd against any claims or actions of
third parties on the activity of the DEALER and of its managers, owneri f;i ;_:ers?{rlnﬁl-.gm?
The present license ngreemint sball enter fitto full foree and effect as of )%ﬂﬁé%ﬁﬁ';ﬂﬁur fts
gignature by both parties and afier the PREMISES have beet fully futnished and are réady
to start aalos to public. Bither party may terininate this license at any time upon 90 (ninety)
days prior written wotice fo the other party by registored wail, return recéipt requested, In
pity case, this ficense shall ferminate astomaticnlly {without notioe) ant with immediate
gffect upon expiration or termination for any reason of the Dealet Agreement.
Without prejudice to any other remedies it may have under the tems of this licenst, the
MANUFATURER shall be entitied to terminats this license with immediate effect, upon
written nertics sent by registored letter, return receipt requistet], to the DEALER:

A) if the DEALER becomes insolvent of comxﬁita any aof of bankruptey or compounds
or makes arraigement with its creditors or goes fito liguidstion otherwise than for
the purpase of a bona fide reconstruction withoul inselvengy or has a reselver
gppointed over any of its asssts or, beitg a partnership, is dissolved or any distrait or
exeeition is levied upon any of its g;:md's or assets; - ' _

B) if a criminal or administrative investigation or procgeding is commenced conceming
or against the DEALER or any 'shamh‘oidf;r or partnet thereef, Which investigating or

_proeseding tends to affect sdversely the operation, business, reputation or interest of
the DEALER and/or the MAMNUFACTURER or other companies within the
Lamborghini Group and/or fiduoiary relationships between ihe DEALER and the

. MANUFACTURER;0r |
C) in th_& presenoe of serions réason which does hot permit cohimuation of this licenss

on the basis of mutual trust, or il the event of breach of any one of the DEALER’s

.




al - f
fundametital obligations hereunder, in particular but not by way of Lmitdtion, it the
_ DEALE is in breach of one of its obligations under Articles 1., 2.3, 4, 6,7 andlor 15
X of ths license, 7'

10, At the umn, of Yermination or expiiation of this license for an reason, the DEALER ant Ity
managers owners and personnel  shall velinquish any domain namé incorporating
“[ atnborghini” which the MANUPACTURER may havé authorized in accordance ‘with
article | above, shall cense any aid all use of the name and trademark “Lamborghini” and
shall return o MANUFACTURER all materials bearing it aecording to the procudure set
fotth in article 20,1 lett, 1) of the Dealer Agreemint, from then on said partien shall ebstain
from any and all nse of snid vame atid trademark, of any name and trademark that inay be
confusingly similar to it sud of amy other naine and traglomark  belonging to
MANUFACTURER or to-any other zompany in the Lamborghini Group.

11, Exhibit A herolo and the statements in thie preamble 1o the prosent license are integral part
hareof. This license ¢ the entire arid only license and understanding between the parties on
fts subject master andl supetsedes alf other prior a‘gme:mem‘s, whether oral or in writing; for
the avoidance of doubt, it ks hereby expressly agreed that this licenst does not supersede the
Denler Agreiafnent, Any amendmen( to the present ficense shall be valid only if made in
writing and sighed by the parties’ authotized représentatives. '

A

12, Any watver of any right or prefogative hersunder shall not imply waiver it respect of any

subsequent breach by the dther party or waiver of any other right hereunder.

11, If not otherwise zgreed upon in writing, all notice and communications .r'equim'd hersunder
ghall be in writing and shall be deemad duly given when sent by registered letiey, returh
receipt requested; i dispatehed by telefax, e-mall of 'tcl':‘:gram. any such notice shall be
confirmed by regisiered fetter, returh receipt recuested, on the same date.

14, 1 aqy term or provision of this license shall to any extent be invatid or unenforceable, tie
refsainder of this license shall not be affécted thereby anil the partics shall substitute amy
such invalid provision with & pew and valid provision having, a5 far as pessible, a similat or
aqttivalent content.

15, This Hoense tay not be assigned, iiv wiisle or in past, without the prior written consent of
the dther party. . |

16. The present license is governed by Italian law.

19. Any disputes, claims or preceedings arising out of this Hicense of in tonnsction herewith,
ghall be wsthm the exclusive Jur:sdxc‘hon of the competent coutts of Bologua, italy, and the
MANUFA(‘TURER may nol be sued outside such courts unless if previously waives the
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A :
presend clanse in writing, NMotwithstanding the proceding clauge, the MANUFACTURER
thay, if it so-wishes, sesk protection or trdemiification in respect of any of its rights and
prerogatives hergimdder before a court having jutisdiction over the DEALER, its managers
anddor ewmers, tncloding, not by way of limitation, the courts of the plase in wiiich
DEALER’s principal plate of business 1s located and/or the place it whichthe PREMISES
are Jocated, A

Sant’ Agata Bologness, July 7, 2006

ATUOMOBIL! LAMBORGHINI §.P.A,

By{Sa‘lvat'ﬁre Cieri By: Enrico Maffeo
Title: Attorney in fact ‘ Title: Head of Sales

CALABASAS BURO AUTO C:RGUP LLC

By_ Vik Keuy mW

Titke: Managing/Member

The Manufacturer and the Dealer herehy declare that fhey accept, without any reservation; the whole
Agreement and, 5pemf' oatly, the following clauses, in actordance with Asticles 1341 and 1342 of the
falian Civil Codex

Att. | Tesiriction to the use o the name and trademurk “Lamborghini®

Att, 6 ¢arly termination |

Ast. 8 early termination

ArL Y early termination

Art. 16 governing law

At {7 cﬁoi-cg: of jurisdiction

ATUOMOBILI LAMBORGHINI S.P.A,

/




’ Appendix 1: Prentises ('- (
L. Dedler lepal nome:
I .
| Calabagas Buro Ao Group LLC
|
i
] .
j 2. Lamborghinl has approved the location! of the following temperary and permaneit
; premises, and no others, fot Dealer’s Operations (sée attached floorplan and pictures).
- a  Saleg Pacilities: '
} Temporary: * 23822 & 24000 Venluza Blvd, Calabasas, CA 91302
} Permanent: 24400 Calabasas Road, CA 91302 ‘ _
)
) b. Anthorized Autornobile Storage Racilities:
b
b “Tempotary; same as abovs
? Permanent: same as above
; .
3 C. Servioe Facilities:
'% Temporary. save as gbove
i Permanent; fame a5 above
jio . ; ‘
b d. Gefuiine Parts Storags Facilities:
i : Temporary: same as Hbave
¥ Permanent; same as above
by e. Usdetl Car Lot
4 Tetapbraty; same &8 above
B Permanent; same ag above
b
y The “Ternporaty” location(s) for Sales and Service Facility set forth above are avthorized
% onty until Match 1, 2008, On ot bedore Tane 15, 2007 Calabasas Buro Auto Group LLCwill -
B fave obtatned fhe approval of the slans by the Planning Departments for the “Permanent”
» location.. On or before Marchi, 2008, Calabasas Buro Auto Group LLC will reloeate the
b . . X y , , o
i Tamborghini shewroom to the “Permanent’” location set fotth above, which shall conforta m

all matexial respects to the proposed talid-up plans for the facility as presented by Calabasas
iuro Auto Group LLC, which have been inspected by Lamborghind and approved.

T R WG W W
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Platinum Motors LLC -sfhalg vite Lamborghin on & monthly basis off  current antl
anticipated progress of its relocation to the Permanent Iaclhty '

The Permanent location(s) shall be decorate and furnished in accordance with Lambotghini’s
CI/CD requiremebt,

"The respect of the above mentioned deadlines shall be coisidered ag a condition precedent fof
i the execution and continuation of the present Agresment. i

Pealer horeby certifies that the foregothg information is frue and cottiplete as of the date

e

: below. , . :

} . . _ - : \

5 This Appendix cangels gy prior Pealer Premiges Addendvn.
Ve e R 30 Ujf ' -

} Dated: anbep-’hmoe,

) . .

\ ghl oA /

h S By Salvatore Cleri

3 ]

4 Title: Proxy Holder

5
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Appendix 23 btdndal ds u,j 1 wriormance

“famborghini o drafting and implementing an actmn plan 1o

g N NGEiT NG CuE TR W e e

(
prescribe the MInitamn perforinancs standards

The Standatds of Pepformance s&t forih bolow
fhat enhante the Lambotghini

assbss dealet adherente 10 guidslines

and provide a tool to
Adherence o the minimwm 8tz antards

cugtomer’s shopping rmd ownership expeiience.

defined therein is required. Dealors falling short of such Stemdards wil worle with

hiing auch dealers mto
ance. Failure to bubstaahally comply with
Plan established to bring Dealer into

bx‘*‘ea-ch of a fundamental obligation

cornpliance with the relevart Gtandards of Perform
the minimum Standards of Performance oF the action
po'mpiiamﬁe with su ch Srandards shall constitite o material

nanon of the Lamborghini Dealer Agrecmfmt in aecordance with its terms

and cauge for termi

and applicable law.
1. Mapagement ‘.

General Manager

whenever the owner/s of Dealer gompa ny does/do not take an

A Cieperal Manager is reqited
and/or is/ate sbsent from. the prernises &t

antive part in the panagement of Dealer’s operation
rwhioh Dealer sells %he Contractuel Produets more thaf 50% of the time. The parties agree that
the appointment of & General Manager requires thy ptior written approVai of Larmborghini,

which approval shatl not be umsasonably withheld.
Staffing reguirements

A. Vehicle sales

1. %ales Manager
A spam‘uc person shall be charged with all markstmg of the Contractual Products. In

Dealer cofupanias which haye only 1 (one) Saies Manager for new veholes, said Saies

e charged with the markoting of the Contractual Products.
more ihab 1 (one) Siles Managed for motor vehicles, with the
ales Managet who will

Manager miay b
Where Dealer has
approval of T ambotrghind, Dealer prineipal | shall designate the S
be responsible for the marketing of the Contractual Products.
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The Sales Manager - (st wilize a system in oider 10 yecord df  customer contadts
{by telephone, appomlmcnis of sale persomicl ot showrbom visits) for the purpose of

castommer follow-up and supervision of sales force.

Yalespersons
Tn dealerships with more fhan one salespérson, & salesperson ghafl be degignated as the

salesperson of the Contractnal Products.

'The sales personhe] who 41 waponbibla foi the Contractnal Products tay be agked 16
paftxq}pa't@, From {me to.thne, in specific qiiles training semminars held by .amborghind,

in nocordaice with the provisions of Atticle 12(3) of this Agrecment:

B. Service

1.

Manager ,
The Mapufactursr Tequires that a specific person be char
the mo%or vehiole Cotittactual Products: In Dealer companies which have

said Service Managex mfty be chaxged with managmg

ped with managing the
servicing of

only 1 {vbe) Sarwce Manager,

- the geivicing of i‘.he fnotor yehiole Contractual Brotiucts.

Where Dealer has more than 1 (ohe) Service Manager for motor vehicles Dealet -

principal, with the appr «oval of Lamborghini, shall designete the Sefvice Manager who

will be responsible for managing the servicing of thi motor vehicle Contractual

Produots.

Service Advisor
The Dealer shall L,mploy a Service Advisor

customers in cohnection with the servicing of the mo

who shall be respobsible for dealing with

tor vehicle Contractital Products.

echnicians
The Dealet shall employ at least one technician, flly & nined in relation to the motor

vehicle Contractual Pioduets, for the purposes Of repairing and servicing said

Confractual Producis,

Wartanty Administrator
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AL Net Working Capital Requirements

‘the Denler shall j ploy a person who shall be fespong  for handling pnicl

progessing Warranty claims rolating to the Contractial Produdts.

5. Other Staff

The Dealer shall employ a sufficient number of other staff, such ag, but not Jimited to,

porters, janitors and cat wagh attendants, 80 a5 to ensure that customer L,prctﬂtl()n% are

satigfied,
C. Pai'ts

The Dealer shall employ a parts manager,

¥, Capitalization ’

amborghini in an effort to ensure that

there is sufficient capital gvadlable for the growth of Deaif’fr and to afford "Dbfﬂe_r the
terms of the Lf;@lﬁorghini Dealer

cribed below,; shall be

Net worldng capital refuiremenis are established by L

opportanity to sonduct its dealership in accordahce with the
Agreement. Adequate working capital, at least equai to that des
maintained by Dealer at all times.

Minimum net working capital requirements (definod as current agsels i cirrent

Jigbilities) will be caloulated as follows ;

1. Current assets .
g, Cash and Equwalent (as defived below

New dealers ; Gqul 1o fwo mohithy' toial projected operaling expensos:

Txtsting dealers : équal fo Bverage monthly operating expenses, Over the preceding 12

moriths

Cash and Bguivalent shall be calonlated as follows:

« (iash on hand and in the bank.

»  Figanee contracts in transit, such us long-term financing/loans to Desler.

x  Liguid marketable securities (actually owned by Dealer).
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Aceounts rocelv] - Vehioles.
M

New vehicle equity.

T.egs customer sales dOW payinents held i tiust.

: 8

 Accounts Reoelvatile — Serviot, Farts and Accessories

New dealers : based on 75% of average montl's forscasted
getyioe, parts afd accessoties gales.
Yixisting dealers @ based on 7504 of dedlet’s actial average monthly

servibe, parts and accessories sales, OVer 6 precediing 12 months

Us*n,d Vehiale inventory

New dealers : 45 days supply of used vehicles based on 0.3 101 retail used o new

ratio % average forecasted used retail cost of sale.

Existing fealers 45 days spply of used vehicles based on 0.3 to 1 retail uséd to hiew
ritio £ av;i‘agjc ns@:-d retail cost of sale over the praoeding

12 tonthy of 45 dﬂya 2 su:ppiy of used vehicles based on dealer’s annual sales volome
of used vebdslos thring t]é\e preceding calendar ye_ar x dealer’s actual average nit retail

cost of sale for the safne psﬂbd.

 Parts and accessories

New dealers: based on forsmutad monihly sales of pafts and nboegsories and Initial

parts and accessorios kit reqmrementq
Fxisting dealers: 60 days’ supply of parts and accessories based on dealer’s averag

raonthly cost of sale, over the preceding 12 months

Other péarts and actessorics, Work in process, Sublet, Misoellaneous Invermtory.

New dealer - iaqed on forecast

Existing dcdlers based on actual average month, over the preceding

12 menths.

Prepaid expenses
Nesv dealer —up to 20 % of an average monith’s forecasted total operating expenscs.

Hixisting dealers —up to 20% of average monthly total operating




{

expcmcb over the pL\A Lding 12 months, or dealer’s actual cx;_nc:r'% =, whichevef is

— —— e

ihe highot

e

y 2. Current liabilities

; Shall be caloulated at ofie month’s average tdta opétating expehses, over tht,

b preceding 12 months.

i :

’ B.  Otimer's Equity

f New dialer - OWncr s equity shall be established at a minimuin of 50% of

i! total Operatihig Tavestment (as defined pelow) plus ]OO% of land, construction-in-
é,- plogress and b}nl'drtr}gs fiot (less pabrtfage payable), and mvemmenls and advancss.
} B

b Operating Iy é‘stm'_enf shall comprise the total of 1

? e Nel Woﬁ:lé."ing capltal . ‘

§E v Leasshold fmproyements
3 . Maohiln‘ary and equipment

B | Purniture and fixtures

B »  Company vehicles

w  Other depreciable assets ' ' : ;
¥ ' Donp term aotes rece;wabl&s o ﬂ V |

) Reosfvablas “ Owuar Employee and Other

% Pinghce and instranoe ‘repetvables

»  Lease vehicles (less leate vebicles Tability)

«  (psh surrender value of life insurance

less acevmmilated depreciation.

Owner's potes shall be cm_‘lsidsrcd debt tmiess the notes are spbordinate to

any capital loans atid the subordination is documented.

oy Y W W W W W W W W e o

Existing dealer - Owner's equity will be evaluated based on Dealer’s arrrual business

plan, which Dealer shall Hmely provide fo Lamb orghini, and the projected cash flow to

service existing Dealer debt and malitain fequired working capital.

., Promotional budget
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TII Tacilities and Premises

A. New Vehicles
1.

Unless agresd pihats. .se pursuant to the srovigions of Atticle{  of this Agreement
& B I )

the Dealer’s advertising budget for the Contractual products shall be at least 2.0%.of
Dealet”s tumover in respett of the Contrastual Products, calculated based ob the sales

price of satd Contractual Products to Dealer’s cusiomors, inchding funds withheld.

At all times during the ourtengy of thig Agmcmant Dealer shall, at its sole oost and

BXpense, inaintain the facilities. and prefiiges at which 1t sells, stotos, exhibits and
Contractual Productd 4l the same locatmn/,s a.nd in the same condition,
earence il which they were at the time Dealer was appointed by

inchiding but not limited to the minimum

services the
sfate of f‘epﬂir and app
Tanborghini of hs agreed al that time,
requirements set forth betow. Quote CI/ CD mavnal -and guidelines

The, Dealer's tacﬂmes and prernises mmust oompare favorably to. thosa of other hixury

high performfmw IIlDtDl vehitle dealerships in the market in teims of appeurance,

decor aﬂd space and in any event, they must be i in such a condition, state of repau* and

appeArancs as 15 ccmsonant wnth the pmstlga of Lamborghml g name and trademarks.

- Amy restructuring expansien Of relbedtion of Dealer's famhhes and premises in

rélation to the Coniractual Products requires the prior written approval of

awiborghisd, inciuding, but not tiintted to, with regard to layout, size, appearance.

he Matnfachier shall have the right to inspeet Dealer's facilities and premises at ¢ all
reasonable times duting pormel businass hotrs and withont prior notice to ensure due

complianoe by Dealer with the provisions of the Larnbotghint Dealer Agreemmént.

The not showroom area fot mew motor vehicles must be at least 2000 (two thousand)
motoi vehicle Contractaal Pr oduet in Dedler’s possession at

a display area of at least 500 (five

square feet. For each new
a given time and displayed fn the showroom,
bundred) SqUALE feet s required. Subject to the provisions of Article 3(8) of thls

Agreament in the event thal the showroom is shared with vehicles other than

Contrastual Products, a mifimum of 1000 (one thousand) square fest shall be

exchusively reserved for the display of new raotor vehiele Contractial Produscts,




[

NEDE mmrr e e

}
)
b

w0 Y W

R

LS W W Y

“;

Lo (

2. T oider to emswre the appropriate farmony of and nity in the display of the
onttactial Products throughout the Sales Orppanization, the showroot or showroom

area referretl to abéve whith is teserved for the Corntractual Products, shall be

arranged in accordance with Lamboighini's Guidélines,

3. Subject to the provisions of paragtaph 1 above, Dealer shall maintain an indoor

storape area adequate for the safe storage of those Contractoal Products not displayed

in Dealer’s showroom,

B. Used Vehicles _
The Dealer shall ensure that sufficient space, either inside or outside Dealef's
be available for'the display of the used Contractual products and other uset moter vehicles

harmfactured by or to the prdet of Lamborghini or its prédecessors i {nterest and bearihg the .

showroom shall

trademail/s of L;'amborghi"pi.

(. Service

1. The Denler shall- designate 2 service ares for the servicing of the inotor vehicle
Contractual Prodiots,
2, The designated seryics avea Toust be equipped with s hoist that can handle the motot

yehicle Contractual Products.

3 The vehicle intake arca nsed in relation to the motor vehicle Contractual Products as

well as a customer reception are funst be in the showroom or showtoom ATea nsed for

the etor vehicle Conttactual Produots and it must be organized in accofdance with

Lamborghini’s Guidelines,

4, The Dealer shall patticipate in such customer satisfaction analysis (telephone roport)

progréras & Laniborghini roay prescribe m Lamborghim s Guidelines,

5. The Dealer shall participate in duch 24-hour service Programms as {amborghtni may

prescribe in Lamborghini’s (hidelines.
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D, Parts .

( [
shelf space in Dealer replacement parts storage ares

d stock of Lamborghini’s origihal

The Dealer shall méke available
as adequate 1o wainiain at {sast Hie minimin tequire
seplacement parks and acecssorics as shall

rolevant Lamborghini’s Guidelines,

Pregentation .
Tthie promotional presertation of o Contractual Produets, in addition to Doaler’s

sorpotate ideatity and corparate tesign, must be organized i acoortaiice with

Lamborghifi’s Guidelines.

be specified from time 1o time in the




Appendix 3: The Dealet's Organization

1.  Name of entorpiise:
Calabasas Buro Aitoe Growp LLC
Legal form of the enterpriset

Limited Liability Company

e Cwpwe CemRT R e wine ine W s _ _

Ownexship:
Name: Extent of holdihg: _
(in local, currency and as a peteentage)
E Keuylian Childten’s Trust
) ' .
b Trustee; Vie Ketrylian . 85% § 850,000
B Lagun Hills, CA. |
b
Nora Keuylian . .
BV, CA ' 5% % 50,000
Astrid Kewylian
EV. CA : 5% % 50,000
Sossi Keuylian ' 5% % 50,000
FY.CA

[ Thehanagement of said enterprise s vested i

Vic Keuylian

Gr Gy WY SR WY W WP S WY W W W o W W e WA W W O




I, The above -mentmn( porson(s) whe is/arc on Dealer's stafl (‘ Jhave full power and

; authority to pérform the obligations of Dedler as sot forth in the preseit Agieetnent.
)i : Should snch authotity be yestitcted or modified in any way, Dealer shall, in writing,
} ‘inform Tamborghini of such changt without delay and name a petson who has full
} power and apthority to perform the obligations of Dealer as sel iorth i the present
b Agreement.
?
? Lamborgjhml '1oknowledges and. accepts, as @ condition of enfefmg finto the
.;,# Lamborghini Dealer Agreemont, Dealexs reprosentations, W hlch are hcreby expressty
) reitarated and sonfirmet], that, in additioh 1o Contractual Prodﬂots, Dbiﬂei and/or the
b psm(ms nained vnder L. and 1L above are dc,tws]y @ngaged ot participate directly of
b indirectly in the farketing of the following car brands and/or the Tollowing automotive
?3 produpts at the 1(§cations indicated and no othets.
? ' ~
y i
5 brand, | persons -
b | product fm:n o | partmpatmg .?efcent:ag?"
B : Lamborghini Lamb orphini Orangs County
o | Parioz Otange County
y T-Rex Orange County

Lots L.otus Beverly Hill

T-Rex Beverly Hills

AUDI ‘ Audi Santa Adis (in the process of purchasing)

YW VW Santa Aﬂa (inx the proeess of putchasing)

Lotus Lotus Tem’ccﬁlé. [LOD .

Lotus Lotus Calabasas

oS W WY W W O N W W o e

s

¥

e R W

TV, Staffing: key employses fnvolved in the sales of the Conttactaal Produets: the Dealer

agrees to give communications every three months to

the Manitfacturer about the key

employess involved in the sales of the Clontractual Products
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Appendix 4: Clomipactoal Prodncts

The current Contractual Products referred to in the Dealer Agrecment of which this Appendtx

g an iritogral part ate the following: -

-

S OREEE T ogy e g Sy N QEEr TROE oGSy e

A, Manufaetorer’s motor vehictes
All models af braﬁd'-ﬁé}vv vehicles bearing Lamborghini’s trademarks. which ate gifered

fot sale in the 1§, by Lambpighini.

B, Parts
Origingl parts beafing Lamborghini’s trademark.

W W W

rios)

i

C. Options | ' ,
Optional features of equipment offersd by Lamborghini with the smotor vehicle

il

*)

Contractual Products.

R
£

D, Aceessories
Sich accessories to the motor vehiele Contractual Products as Lariborghind shall make

available 0 1ts distribtors and dealers fromn time to time.

v oW T W U W W W

5
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Appendix 5 Inin _dinhmm Annual Purehase Orders; |

Non-Refandable Dowi-payment

Year 2007 - Minfmiin Quantity of Cnnu‘-aotueﬁ. Protiucts For
Which Dealer Shall Place Finm Purehase Otders
with Lamborghini for Sale To Relail Customers

" and Take Delivery (:l;ubjcc':t to  vehicle
o availability). |

5 MURCIELAGO COUPE

¢ MURCIELAGO ROADSIER
1) GALLARDO COUPE

20 GALLARDO SPYDER

At the beginning of each oalendat year, Lepnborghini will furnish dealer with a proposed
quarterly plannibg for supply of Comitactual Prodiucts for that calendur y'&ax' ¥ Dealer does
not dispute such ptoposed quarterly plaoning volumes yrithin two wesks. of receipt, Dealer
will be gonclusively deemed have consented ‘qnd agreed to { ambotghini’s proposed
quanrterly volumes, Dealer will then purchase the prescribed munber of contractual products
each quarter, '
by the end of sach quarter Digler has not placed firm purchase orders with Lamborghini for
sale to retail custethers and taken delivery (Sllbjbo’t to vehicle availabihty) of atleast 1/4 (one-
foul’ch) of the tointimum quantity of brand new motor vehicle Contractual Products Dealer set
Forfh above for the year in deshion, Dealer shall be deetned to be it breach of Arfiele 4 of this
Agreement and the fermos of this Appendix 3, and shall bonstitute “a imaterial breach of'a
findamental obligation and causs for termination of the Lamborghini Dealef Agreement in

acoordance with its terms and applicable law.

As of the date of thm Agreement i arnount of the non-refundable dowi-payment payable on
each Contractial Product, pursuant 1© Article 16, paragraph Ha) heroof is 10 % of the invoice

amount for each Coniractual Product,
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Appendix 6 Warranty Folicy and Procedire Mantal
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Appendts 7: Line of Credit, Reguired Forms

DEALYR'S HEADLETTER

Dealer’s bank or finomcial
institution pranting the credit

Dear Gentlernen,

effective the above date, we authorize and request you to formish AUTOMOBILI
LAMBORGHINI S.p.A. information reflecting the line of credit that you are extending us fot
the purchase of Lamboighini products, and you are further mstrucied and authorized to acvise
AUTOMOBILL LAMBORGEINI 8.p.A,, upon their request of any changs vt terinination that
nay hereafter ocour with respect to said line of cyedit. e

Signed by » daly empoversd representative

OoC:  Automobili Lamborghini S.p.A.
Via Modena, 12 :
40019 Sant’ Agata Bolognese (BO)
Ttaly '
Attn, Credit Departaent
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BANK'S HEADLETTE

' Automo‘big. _amborghini S.p.A.
Vin Modens, 12
40019 Sant’ Agata Bolognése (BO)
Ttaly

Attn;  Credit Department

Re: DHALER'S NAME
DEALER'S ADDRESS

This 1s to certify that the above subjeot dealer has av ‘agtablished line of credit with ue for

$ 1,500,000 exclusively for Lamborghini astomobiles, and you. are hereby authorized to use
ai Aniomated Clearing House (ACH) tansaction, Depositoty Transfer heck (DTC), or Cash
Drdt to draw on his bank, identifying the vehicles ordered, shipped or delivered for payment
of invoices tovering Lambaorpghini motor yehicles ordered, shipped or delivered from Italy to
saifl dealer, Said iransdctions o be drawn upon as payable as herein below indicated for the
amoutt of each invoice ¢overing such motor vehicles ordered, shipped of delivered as
aforesaid. ' -

‘We agres to pay at par these ifansactions upon presextatiof, provided that soch fransactions
will be pieserited to our Branch Office as indivatet below, And further provided that, wpon
request, you will furnish to s & copy of the invoice ientifyimg the vehicle ordered, shipped
or delivered to said dealer.: | ' '

Upon telegraphic or written notice to the Natignal Ciedit moémagper, at the gbove specified
address only, we may withdraw or suspend this commitment with fespect to subsegpiert
orders or shipinent of vehicles to the above named dealer effective two (2) business days
followinp; recsipt of such notige. Drafts for vehicles ordered or shipped prior 1o the effective
date of ot withdrawal of suspension of this commitment will be honoured irtespective of the
date of the draft and/or the date of receipt of such draft by vs.

Tb:is authoriza’eioﬂ is effective ivtoriiioes.. and stpemsedes priot anthorizations, if any,
whereby we have agreed to pay fot motor vehicles ordered or shipped to the above named
dealer. '

AUTHORIZAD BANK STGNATURE

Information tequired by AUTOMOBIL LAMBORGLINI Sp.A. to draw dbove described
cash transactions.

BANKMNAME: e Cerrerens TSRt ..
ADDRESS? P TET e brrete e e beerierinas Crrernes
CIry, STATE, ZIP: e aar ey SUOURTRY i -
BANK ACCOUNT NUMBER: ..o Vireantiaees ieerharaeres e ennierraeden s
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Manufacturers Certificatss of Origin should be sent to the DEBALIR.
DPEALER'S HEADLETTER

Rl

g

Automobill Lamborghini 8.p.A.
Via Modeng, 12

40019 Sant’ Agata Bolognese (BO)
Italy

Date; o oovrerrinei

At Credit Departoment.

You are hereby gufhiorized to unse an Attomated Cloaring House (ACH) transaction,
Depository Transter Check (DTC), Cash Drait or any other instrument you degm appropriate
to charge my flooring — account for payment of  vehicles frorg AUTOMOBILI

TAMBORGHINI S:pAa
Please note for your records the following information:
DEALER CENTERNANME:  coverervemmenn i ST

ADDRESS: e e virare e ee e e )
CITY, STATE, ZIP e rer e s e iab e ae i

BANK NAWE: t e RO eretvarirenand TP
ADDRESS: S i parrivenrr et et v eeasra
CITY, STATE, ZIP: o T ....... it
BANK ACCOUNT NUMBER:; - «orveres TR SO PPN P PPRPPLY .
, BANK ROUTING NUMBER: e innia i beerireeeteianeeaay

Signed by a duly empowered repiressutative

CC: Dealer’s bank
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§f  LETTER TO DEALER AGRELME]

: Between
 AUTOMOBIL! LAMBORGHINI S.P.A, an Ialian company having its registered offive at via
! Modena 12, Sant’Agata Bolognese, Bologna, Italy, reprosented by Salvatore Clerd, its Attorney-in-
fact (the “Mentifacturer) and by Enrico Maffeo, its Head of Sales "

And
CALABASAS BURO AUTC GROUP, LLC, & Califorizia t;omp‘a;ny having its togistered
: office at 2441 8. Pullman Sirest, Santa And, Galiforui 92705, USA.
‘ (the “Dealer)

' o | WHERBAS

. The Mantfacturer aid the Dealer are patties to a Dealsr Agreement which entered into foree as of
(the “Dealer Apgrotriet”) where'b‘g} inter alig the Manufichwer grants the

! Dealer the tight and fmpose tpon it the obligation to market and sell the Contractual Produots (it
o being understood that said ter and all offier cepitatized tevms herein shall have the msaning
" :“""f."’ attiibuted to them in the Dealer Apreomet, unless dmer&ise expressly indi&ta%e‘d therein) in its dwn
NAmMe md on its Behalf and fully to exploit the matket for sald Products; '

. with effsct as of the same date, the pa:ines wishes to amend certain articles of the Dealet

Agreerent, in accordance with fhe provisions of Article 22.1 thercof
' Now, therefore, the parties bereby agret as follow:

1. The article 6.4 shall be road as follow:

“n addition to carrying out all obligation on it by jaw or by confract, Dealer shall wndertake the

services offered by Dealer to the cnstomsr tnder the terms of Warranty in relation to aby motor
} vehicle {(Conttactual Produot) whether or not supplied by Dealer and ghall provide Warranty
' servicing and vehicls tecall for the motor vehicle Contractual Produsts as shall by dirccted by
’ Manufactnrer, Manufacturer compensates Dealer for warranty work in accordance with procedurss
l and rates as reflented in the Warranty Policy and Procedute Manual. Dealer shall maintain on its
premises at all fime Manufacturer replacement parts in compliamice herewith in suoh quantities as

shall be reasonably necessary to enable Dealer to fulfil its motor vehicle Contrastaal Produéts repais

and service obligations under this Agreement”.




-

. Atthe ehd of At 9.3 sy be added the following sentence:
] £ ( A 4

“Matvfachirer shall respond o Debler within 10 (lbn) days of Deualel s submission of any sales

promotien, product placsment or advertisement”.

3. Atthe end of atl, 10.4 shall be added the foliowing sentence:
“ Nothing in this Article 10 is micndocl to limit Dcalcrs right to protect its own tradenarne and

goodwill, of to seck monétary damages and infunctive mlmf in the tvent that the Dealer is the vietim of

an infringement or unaiithorized use by third party”.

4, Att. 19 ,par. 1, letl, A) shall be read as follow:
“Dyealor becornes insolvent, or files any leit‘lD]l tneler bmﬂguptcy law, or excottes an asgigoment

for the benefit of creditors, or ﬁpp'oin‘m 4 Tecsiver oF frustes or dhother officer having sitailar powers
is appointed for Dealer and is not removed withit thirty (30) days from its appointment hefeto or

thets is 4 levy tinder dtiachinent or execution or gimilar provess which is niot vacated or removei by

T ow Ngmr o e WS NEDT R T Al SRw e mee
o

g

payment or bonding within 10 (ten) days™.

5, Adt, 19, par. 1, lett, B) shall be read. as follow.

“Iysaler fails to contnet its -ctitomiary sales and service opera‘mons for a continuous period of seven
£#2)  business days, exoept it the overt such closure or cessation of operation. is c:auged by some pliysioal

event beyond the control of Dealer, such ag fires, flobd, eaﬁhqual{es, ot oﬂlf:r acts of God”.

6 Atthe end of art. 20, par. 3 shall be added the following seotence:
“Nothing jn this Paragraph is intended to, hor shall it limit, Denler's tight to seek felief and
damages from Manufacttrer in the event that this Agreement is wrongfully o impropérly

texminated, or sought to be terminated, by Manufacturer”.

7. The following prov:isions ghatl be added to the Deaier‘ Agreement; as further obligation of the Dealer.

These obligation are desmed o be as a condition precedent for the executioh of the dealer agreement,

T O L~

“The parties hereby agree thal the Dealer undertikes the obligations of:
- Submlssmn of financial backeromd fro fhe investment in the dealetship;

) - subxmsswn 5 years business plan for the dealership;
| .
subn:usslon of the orders agcording to tims scheduls established by the Manufacturer;

- fully cooperatich with Manufactirer rles, as, but not fimited to, planning, mer chandising,

C1/CD elements, special edition vehicles.




A ( (

8. Alfl ather provisions of the Dealer Apgteement remain unchanged.

2 The recitals shall be deemed fo constitute an integral part of this Side Letter.

;

Sant’ Agata Bolognose, Novernbief 23,2006

AUTOMOBILI LAMBORUHINI 8:P. A,

By: Salvatore Céri By: Borico Mafleo

Title: Attornsy-in-fact Title: Fead of Sales

CALABASAS EURO AUTO GROUP, LLC

By: Vik Keuylian
Title: Managing/Meruber
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TRANSCRIPT OF CD ENTULLED: CH1L

May 7, 2009
100pam

Platioum Motors 09-12472-TA.
Calabasas Burg-Auto 09-12593-TA-

AMY K. ZUMBROCE. C.8R.

Original Transeript

ESQUIRE

wx A haabis &1lla Capny

Telephone: 37127828087
Toll Free:  BO0.708.80B7
Facsimile: 312.704.4950

317 Monroe Street
Sutte 1200
Chicago, L. 60606 J

R 145




i TRANSCRIPY OF CD MAY 7, 2009

i 20
1 then so appellate rights are gtill up im the air. :
' 2 MS. GOLDENBERG: And with respect to
3 Calabasag?
4 .- MR. NEGRETHE: talabasas, there's no hearing
5 ‘one way Or the other. There}has'a notice of
6 termination.
. 7 MS5. GOLDENBERG: put will there ‘be a hearing?
8 MR. NEGRETE: “There wmay be. That's stayed

9 right now. All actions stayed.

" Lo MS. GOLDENBERG: Okay. Since the bankruptey
11 filing, have there been any gignificant actions imn
1z this case, these cases?
13 M§. KEUYLIAW: 2 far as what? -AS far ag -- f'?r”
S
14 ME. GOLDENBERG: - well, your counsel can answer -

'TET”““tﬁi?"ﬁEﬁEﬁHE‘Tﬁ'WﬁHTﬁ'bE‘ﬁEQHﬁ“HUthHVL”

PRI N

aame M,

wumRe s

18 MRE. WEGRETE: An actiom is the board ox hexe.

L7 You mean like lawsuits? | '
18 MS. GOLDENEERG: <Teah. ANy -- a1y -- OF

15 relief from stays or --

20 MR. WRGRETE: There's been relief:from stays.

21 Viﬁﬁre waes a hearing om VCI this past week with

22 respect to the property that tﬁey seized oxr that

L 018260

Toll Free: BDO.7DE_BDBY
Facsimile: 312.673.8138

@ o
e
Sujte 1200

™ .
E % [ } :[R % ' ' 311 West Monrue Street
e ' Chicago, IL 60606

2 Ahusznter Galln Compuey wvw.Bsguiresnlnions.com
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19
20
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wae turasd cver to them. The relief from sfay Wil
granbed. That's awalting an,appeal‘
There is a -- the board hearing. There

wag a relief Ivom stay for.Lamborghini to proceed

with the board hearing. Als0, the cage was removed

back into the bankruptcy court before Judge
Albext -- Judge 2lbetrt remanded it back to ﬁhe.
board.
HNow, =ince -- (ipaudible) -~- may be

appeals or meticns for reconsideration on those -

MS. GOLDENBERG: and that the board heariung is
with respect to Platimum only?

>MR. NEGRETE : Piatinum.only. There bas

been ~-- thers was velief £rom stay alsc as to

CnaiEbasar A VOTWEE granved.c v T TTTTTTT T

M& . GOLDENBERGE: Okay. Ms. Keuylian, did you.
review and sign the Jebtors' bankruptcoy paetition
and scnedules 1n fhenrelated docnments?

Mg . KEUYLIAN: Yes, T did.

s, GOLDENEERG: Are all of the assets and
1iabilities for each debtor reported on the
bankruptecy Eiling?

| 018261 PJ
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Y 1] MR. WEGRETE: Well, we dom't expect

2 Lamborghini to be the cagiest im the world to worlk
3 with. Butl théy can 't deny selling cars and selling
4, parte and SElling everything else.

5 Mg . PONCE-GOMEZ: Okay. Okay. T think that

6 answers my guestions with regpect to Platinum.

7 So vour main -- (inaudible) -- with

8 platinum then wounld be this franchise dealership

9 and the potential to gell it. |
10 MR. NEGRETE: .Well, and the agsets, which
11| are selling -- which VCI hasg that are selling that
12 got reiieved from -- (inaudible).

13 Me  PONCE-GOMEZ: 'The vehicles that got

i4 relieved from stay, £80-

15. MR. NEGRETE: T mean, there's scill asgsets,

16 but you're 1iqqidating‘them.

17 MS . PONCE-GOMEZ: Okay.

18 MR. NEGRETE: Theoretically, [ guess.
19 MS . PONCE~GOMEZQ zight. 8o, I mean, ve

20 haven‘t really -~ L mean, -~ (inaudible) - - wag

21 granted to sell tﬁe vehicles. Okay.

22 Now, on Calabasas, sort of Lthe same kind

wi}g‘i Toll Free: 800.708,8087
2 Facsimlle: 312.673.8138

Suite 1200

ES T\J‘IR E 711 West Monroe Streat
Lo\ Chicago, Ik 60C06
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{!yj 1 of ¢uegtion in that Calabasas -- my undersgtanding
2 ig at least the franchise was, in fact, terminated,
3 and no protegt had mot been filed. Lo wy
4 _understanding from that would be there is no longer
5 a franchise. There 15 no longer a dealership.
) MR. NEGRETE: I will not commit to that
7 poegition because that was before wy filing and
8 before their Chapter 11, although we're going to
9 |+ advance an argument that is still alive because
10 it's an affiliate of the Platinum. But it is not
11 the subject of a protest before the New Motor
12 Vehicle Boand.
13 MS. PONCE—GOMEZ: Because I'm just wondering
14 ig termg of the Calabasas plan for reorganization
15 and the assets of Calabasas, I.can't guite figure
- 16 out really what the assets of Calabasas are.
17 | Not only because the order was entered
18 granting-VCI's motion to sell wvehicles which They
15 are selling, and that that -- 1 wean, that there's
20 no -- (inaundible) -- there to benefit the estate.
21 | and then with this franmchise that's no longer
22 there, there's no Longer a dealership.
y
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Facsimile: 31.2.673,8128
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1 I'm just trying to figure out what the

2 aggets are of Caiabasaa.

3 MR. NEGRETE: 1 one would hope and pray and
4' wigh that the VCOI gets more for the as Sets that

5 were taken from Calabagae and there's a surplus for
6 creditors, then 1t would be a ligquidating plan.

7 Obviously, 1t'11 be a difficult road to hée ag to
8 the dealership franchise. I don't know if that

9 answered your guestiom. But it's -- that one's not
10 a reorganization.
11 MS8. PONCE-GOMEZ: Yeah, Okay.
12 : MR. NEGRETE: The prospects are dimmexr from
i3 Calabagas.
14 MS . DONCE-QGOMEZ: VYeah, it seems pretty

15 tepuous. I'm just trying to figure out what --

16 what's really there for Calabasas --

17 MR . NEGRETE: A lawsuilt.

18 MS. PONCE-GOMEZ: -—- in terms of

i9 reorganization, you kiunow.

20 MR . NEGRETE: A lawsuit clain.

21 | V& . BONCE-GOMEZ: A lawsuit claim. A lawsuilt
22 ¢laim?

Toll Free; 800.708.8087
Facsimile: 312.673.8138

Sufie 1200

5 ]VP 311 West Monroe Street
I : [ J 3 Chicage, 1L 60606
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1 MR . NEGRETE: A lawsudlt claim. A claim. r'd
2 do a lawsuil. That'd be about it.
3 M8 . PONCE-GOMEZ: That would be the only
4 assalt?
g M& . GOLDENBERG: A claim égainst who?
6 MR. NEGRETE: VCI and Lamborghini . It hasn't
7 been Ffiled. So it's still got to be congidered.
B There's no assst right now other than the oneg ¥ou
9 degoribed.
10 Mg . DONCE-GOMEZ: ©Okay. I think those were my
11 two mailn gueptions or my ceries of qguestions on
iz both cf the debtors.
13 and then I only ask that, again, not to
14 prolong this, but when we get amended schedules,
15 tha£ it would just be good to have an opportumnity
16 for the creditors to examine based on the
17 additional information --
18 M3 . GOLDENBERG: Right.
18 ME . NEGRETE: And I totally take the blame on
20 that . I've been at trial for four weeks, and I
21 understand. So we'll get them to you in e-mails
22 and whatever.

Toll Free: B00.708,8087
Facsimile: 312.673.,8138

Sulte 1200

ES )UI ! % quj 311 West Monroe Street
. Chicage, il 60606
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U.S8. Code collection

TITLE 11 > CHAPTER 3 > SUBCHAPTER IV > § 362
§ 362. Automatic stay
(a) Except as provided
in subsection (b) of thls section, a petition filed under section 301, 302, or 303 of this
title, or an appiication filed under section 5(a){3) of the Securities Investor Protection
Act of 1970, cperates as a stay, appiicable to all entities, of—

(1) the commeancement or continuation, tncluding the issuance or employment of
process, of a judicial, administrative, or other action or nroceeding against the
debtor that was or could have been commmanced before the commencement of the
case Under this title, or to recover a claim against the debter that arose before the
commencemeant of the case under this title;

" (2) the enforcement, agalnst the debtor or agalnst property of the estate, of a
judgment obtained before the commencement of the caze under thls title;

{3) any act to cbtain pessession of property of the estate or of property from the
estate or to exercise cantrof over property of the estate;

(4) any act to create, perfect, or enforce any len against properiy of the estate;

(5) any act to create, perfect, or enforce against property of the debtor any lien
to the extent that such llen secures a ¢laim that arose before the commencement
of the case under this title;

(6} any act to collect, assess, or recover g clalm against the debtor that arose
before the commencement-of the case under this title;

{7) the setoff of any debt Dwin“g to the debtor that arose before the
commencement of the case under this title against any claim against the debtor;
and

(8) the commencement or continuation of a proceeding before the United States
Tax Court concerning a corporate debtor's tax lability for a taxabte period the
bankruptey court may determine or concerning the tax liability of a debtor who is
an individual for 2 taxable period ending before the date of the order for relief
under this title, '

(b) The fling of 2 petition under section 301, 302, or 303 of this title, or of an
“apphicalion under section 5(a)(3) of the Securities Investor Protection Act of 1970,
does not operate as a stay—

(1) under subsection {a) of this section, of the commencemeant or continuation of
a criminal action or proceeding against the debtor;

(2y under subsection (a)—

tofls 1172572009 3:04 PV
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(A) of the commencement or continuation of a civil action or proceatding—
(iY for the astablishment of paternity;

(i) for the establishment or modification of an order for domestlc
sUpport obligations;

{(1i}) concerning child custotly or visitation;

(iv) for the dissolution of a marriage, except to the extent that such
preceeding seaks to determine the division of property that Is property
of the estate; or .

(v) regarding domestic viclence;

(B) of the collection of & domestic support obligatlon from property that is
not property of the astate;

(C) with respect to the withholding of income that is property of the estate
or property of the debtor for payment of a domestlc suppart obiigation under
a judicial or administrative order or a statute;

(D) of the withholding, suspension, or restriction of a driver’s license, &
professional or.occupational license, or a recreatlonal license, under State
law, as specified in section 466{2)(16) of the Soclal Security Act;

(E) of the reporting of overdue support owed by a parent to any consumer
reporting agency as specified in section 466(a)(7) of the Social Securlty Act;

(F) of the interception of a tax refund, as speclfied in sections 464 and
"466(a)(3) of the Social Security Act or under an analogous State law; ar

(G) of the enforcament of a medical obligation, as specified under title IV of
the Social Security Act;

(3) under subsection (a) of this section, of any act to perfect, or to maintain or
‘continue the perfection of, an interest in property to the extent that the trustee’s
rights and powers are subject to such perfection under section 546 (b) of this title
or to the extent that such act s accomplished within the period provided under
section 547 (e)(2)(A) of this title;

(4) under paragraph (1), (2), (3), or (8) of subsection (&) of this section, of the
commencement of continuation of an action or proceeding by a governmental unit
or any organization exercising authority under the Convention on the Prohibltion
of the Develepment, Production, Stockpiling and Use of Chernical Weapons and on
Their Destruction, openad for signature on January 13, 1993, to enforce such
governmental unit's or organization’s police and regulatory power, including the
enforcerment of a judgmant other than a money judgment, obtained In an action
or proceeding by the governmental unlt te enforce such governmental unit's or
organization’s police or regulatory power;

[{5) Repealed. Pub. L. 105-277, div. I, title VI, § 603(1), Oct. 21, 1998, 112
Stat. 2681-866;]

(6) under subsection {(a) of this section, of the exerclse by 2 commodity broker,
forward contract merchant, stockbroker, financial institution, financial participant,
_or securities clearing agency of any contractual right (as defined in section 555 ar
556) unoer any securlty agreemeant or arrangement or other credit enhancement

20f 15 : 11/25/2009 3:04 Phd
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forming a part of or refaled to-any commodity contract, forward contracl or
securilles contract, or of any contractual right (as defined in section 555 or 556)
to offset or net out any termination value, payment amount, or ather transfer
obligation arlsing under or in connection with 1 or more such contracts, including
any master agreement for such cohtracts;

(7) under subsection (a) of this sectlon, of the exerclse by a repo participant or
financlal participant of any contractual right (as defined in section 559} under any
security agrezment or arrangament or othar credit enhancement forming a part of
or related to any repurchase agreement, or of any contractual Hlight {(as defined in
section 559) to offset or net out any termination value, payment amount, or other
transfer obligation aristng under or in gonnection with 1 or more such

agreements, Including any master agreement for such agreements,;

(8) under subsection (a) of this section, of the cormmencement of any action by
the Secretary of Housing and Urban Development to foreciose a mortgage or dead
of trust in any case in which the mortgage or deed of trust held by the Secretary
i insured or was formerly insured under the National Housing Act and covers
property, or combinations of property, consisting of five or more living units;.

(9) under subsecticn (a), of—
(&) anaudit by a governméntal unit to determine tax llability;

(B) the lgsuance to the debtor by a governmental unit of a notice of tax
deficiancy;

(¢) ademand for tax returns; or

(D) the making of an assessment for any tax and issuance of & notice and
demand for payment of such an assessment (but any tax lien that would
otherwise attach to property of the estate by reason of sych an assessment
shall not take effect unjess such tax is a debt of the debtor that will not be
discharged in the case and such property or its proceeds are transferred out
of the astate to, or otherwlse revested In, the debtor). '

(10) uncier subsection (a) of this section, of any act by a lessor to the debtor
under a lease of nonresidentlal real property that has terminated by the
explration of the stated term of the lgase before the commencement of or during
a.case under this title to obtain possession of such property;

(11) under subsection {a) of this seétion, of the presentment of a nagotiable
instrument and the giving of notice of and protesting dishonor of such an
instrument;

(12) under subsection (&) of this section, after the date which is 90 days after
the filing of such petition, of the commencement or continuation, and conclusion
to the entry of final judgment, of an actlon which involves & debtor subject to
reorganization pursuant to chapter 11 of this title and which was brought by the
Secretary of Transportation under section 31325 of title 46 (including distribution
of any proceeds of sale) to foreclose a preferred ship or fleet mortgage, or a
security interest i or relating to & vessel or vessel under construction, held by
the Secretary of Transportation under chapter 537 of title 46 or section 109 (1) of
title 49, or under applicable State law; '

(L3) under subsection (a) of this section, after the date which is 90 days after
the filing of such petition, of the cormmencement or continuation, and conclusian
to the entry of final judgment, of an acticn which involves a debtor subject to

11/25/2009 3:04 Pivi
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reorganlzation pursuant to chapter L1 of thls title and which was brought by the
Secretary of Commerca under section 31325 of title 46 (including distribution of
any proceeds of sale) to foreclose & preferred ship or fleet mortgage in a vesse| or
a mortgage, deed of trust, or other securlty Interest in a fishing facility held by

_the Secretary of Commerce under chapter 537 of title 46;

(L4) under subsection {a) of this section, of any action by an accraditing agency
regarding the accreditation status of the debtor as an educational institution;

(15) under subsection (a) of this section, of any actlon by a State licensing body
regarding the licensure of the debtor as an aducational institution;

(16) under subsaction (g} of this section, of any action by & guaranty agency, as
defined |n section 435(j) of the Higher Education Act of 1965 or the Secretary of
Education regarding the eligibllity of the debtor to participate in programs
authorized under such Act; '

(17) under subsection (&) of this section, of the exercise by a swap participant or
financlal participant of any contractua! right (as defined in saction 560) under any
securlty agreement or arrangamant or other credit enhancemant forming a part of
or related te any swap agreement, or of any gontractual right (as defined in
section 560) to offset or net out any termination value, payment amount, or other
gransfer obligation arising under or in connection with 1 ar more such

agreamerts, including any master agreement for such agreements;

(1B) under subsection (&) of the creation or perfection of a statutory hen for an
ad valorem property tax, or a special tax or special assessment on real property
whether or not ad valorem, Imposed by & governmental unft, if such tax or
assessmeant comes due after the date of the filing of the petition;

(19) under subsection (d), of withhalding of incoma from & debtor's wages and
collection of amounts withheld, undar the debtor's agreement authorizing that
withhoiding and collection for the benefit of a pension, profit-sharing, stock banus,
or other plan establlshed Jnder section 401, 403, 408, 408BA, 414, 457, or 501(c)
of the Internal Revenue Code of 1986, that is sponsored by the employer of the
debtor, or an affiliate, successor, or predecessor of such employer—

(A) tothe extent that the amounts withheld and collected are used solely
for payments relating to a loan from-a plan under section 408(b)(1) of the
Employee Retirement Income Security Act of 1974 or is subject to section

72(p) of the Internal Revenue Code of 1986; or :

(B} alean from a thrift savings plan permitted under subchapter 111 of
chapter 84 of title 5, that satisfies the requirements of section 8433(g) of
such title;

but nothing in this paragraph may be construed to provide that any loan made
under a governmental plan undar section 414 (d}, of a-contract or account undear
section 403(b), of the Internal Revenue Code of 1986 constltutes a claim or a
debt under this title; '

(20) under subssction {a), of any act to enforce any lien against or security
interest in real property foliowing entry of the order under su bisection (d){4) as to
such real property in any prior case under this title, for a period of 2 years aftar
the date of the entry of such an order, except that the debtor, in a subseguent
case under this title, ray move for refief from such order based upon changed
circumstances or for other good cause shown, after notice and a hearing;

{21) under subsection (a}), of any act to enforce any lien against or security
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interest in real property—
(A) if the debtor iz ineliglble under section 109 (9) to be a debtor In a case
under this title; or

(B) If the cese uncler this title was flied In violation of a bankruptoy court
order in & prior case under this title prohibiting the debtor from being a
dabior In ancther case under this tithe; .

(22) subjedt to subsection (1), under subsection (a){3), of the continuation of
any eviction, unlawful detalner actlon, or similar proceeding by & lessor against a
debtor involving residential property In which the debtor resides as @ tenant under
a lease or rental agreement and with respect to which the lessor has obtalned
before the date of the filing of the bankruptey petition, a judgment for possession
of such property against the debtor; '

(23) subjact to subssction {m), under subsection (a)(3), of an eviction ackion
that seeks possession of the residentlal property in which the debtor resides as a
tenant under a lease or rental agreemant based on endangerment of such
property or the iliegal use of controlled substances on. such property, but only 1f -
the lessor files with the court, and servaes upon the debtor, a certification under
penalty of perfury that such an eviction action has been flled, or that the debtor,
during the 30-day period preceding the date of the filing of the certification, has
endangered property or lllegally used or allowed to be used a controlled substance
on the property; :

(24) under subsection (a), of any transfer that Is not avoidable under section
544 and that is not avoidable under section 549;

(25) under stbsection {a), of—

(A) the commencement or continuation of an investigation or action by a
securities self regulatery organization to enforce such organization’s
regulatory power;

(BY the enforcement of an order or decision, other than for monetary
sanctions, obtained in an action by such securities self regutatory
organization to enforce such organization’s regulatory power; or

{€) any act taken by such securities self regulatory organization to delist,
delets, or refuse to permit quotation of any stock that does not meet
applicable regulatory requirements;

(26) under subsection (a), of the setolf under applicable nonhankruptey law of
an income tax refund, by a governmental unit, with respect o a taxable period
that endad bafore the date of the order for relief against an income fax liability for
a taxable period that alse ended before the date of the order for relief, except that
in any case tn which the setoff of an income tax refund is not permitted under.
applicable nonbankruptey law because of a pending action to determine the
amount or legality of a tax labllity, the governmental unit may hold the refund
pending the resolution of the action, unless the court, on the motion of the

trustee and after notice and a hearing, grants the taxing authority adequate
protection {within the meaning of section 361) for the secured claim of such
authorlty in the setoff under section 506 (a);

(27) under subsection (a) of this section, of the exercise by a Imaster netting
agreement participant of any contractual right (as defined in section 555, 556
559, or 560) under any security agreement or arrangerment or other credit
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enhancemenl forming a part of or related to any master netting agreament, or of
any contractual right (as defined In sectlon 555, 556, 559, or 5&0) to affset or hel
out any termination valus, payment amount, or other transfer obligation arising
under or In connaction with 1 or more such master netting agreements to Ihe
extent that such participant Is aligible to exercise such Fights under paragraph
{(6), (7}, or (17) for each indlvidual conlract covered by the master netting
agreemeant in lssue; and

(28) under subsection (a), of the exclusion by the Secretary of Health and
Human Services of the debtor fram particination in the medicare program or any
other Federal health care program (as defined in sectlon 11.28B(f) of the Social
Sacurity Act pursuant to title XI or XVIII of such Act), ’

The provisions of paragraphs (12) and (13} of this subsection shall apply with respect
to any such petition filed on or before December 31, 1989,

(c) Except as provided In subsections {d), (e), (T}, and (h) of this sectlon—

(1) the stay of an act against property of the estate under stubsaction (a) of this
section continues until such property is no longer property of the estate;

(2) the stay of any other act under subsection (a) of this section continues untli
the earliest of—

(&) thetime the case s closed;
(B) the time the case Is dismissed; or

(C) if the case is a case under chapter 7 of thls title concarning an
individual or a case under chapter 9, 11, 12, or 13 of this title, the time'a
discharge is granted or denied;

(3) ifasingle or joint case is filed by or against debtor who is an individual in a
case under chapter 7, 11, or 13, and if a single or joint case of the debtor was _
pending within the preceding 1-year period but was dismissed, other than a case
reflied under a chaptar cther than chapter 7 after dismissal under section 707
(b)—
(A) the stay under subsection {a) with respect to any acktion taken with
respact to & debt or property securing such debt or with respect to any lease
sha!l terminate with respect to the debtor on the 30th day after the filing of
the later case; '

(B) on the motion of & party in interest for continuation of the automatic
stay and upon notice and a hearing, the court may exiend the stay in '
particular cases as to any or all greditors (subject to such conditions or
limitations as the court may then impese) after notice and a hearing
compieted before the expiration aof the 30-day period only if the party In
interest demonstrates that the filing of the later case is In good faith as to
the creditors to be stayed; and
(C) for purposes of subparagraph (B), a case Is presumptively filed not in
good falth (but such presumption may be rebutted by clear and convincing
gvidence to the contrary}—

(1) asto all creditors, If—

(I} more than 1 previeus case under any of chapters 7, 11, and 13
in which the individual was a debtor was pending within the
preceding 1-year pericd;

6ol i5 1142572000 3:04 PV
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(II) a previous case under any of chapters 7, L1, and 13 in which
vhe indlvidual was a debtor was dismissed within such 1-year pariod,
after the debtor failed to—
(aa) fiie or amend the petition or other documents as reguired
by this title or the court without substantlal excuse (but mere
inadvertence or negligence shall nol be a substantial excuse
unless the dismissal was caused by the negligence of the
dabtor's attarney);

(bb) provide adequate protection as ordered by the court; or

{cc) perform the terms of a plan confirmed by the court; or

(fTI) there has not been a substantial change in the financial or
ersonal affairs of the debtor since the dismissal of the next most
previous case under chapter 7, 11, or 13 or any other reason to
conclude that the later case will be concluded—

(aa) If a case under chapter 7, with a discharge; or

(bb) if a case under chapter 11 or 13, with a confirmed plan
that will be fully performed; and

(i} as to any creditor that commenced an action under subsection (d)
in a previaus case in which the indlvidual was a debtor if, as of the date
of dismissal of such case, that action was still pending ar had baen
resolved by terminating, conditioning, or limiting the stay as to actions
of such creditor; and

(4)
(A)
(1) If a single or joint case is filed by or against-a debtor who is an
individual under this title, and if 2 ar maore single or joint cases of the
debtor were pending within the previous year but were dismissed, other
than & case refiled under saction 707 {b}, the stay under subsection (a)
shall not go into effect upon the filing of the later case; and

(i) on reguest of a party in interest, the courl shall promptly enter an
order confirming that no stay s in effect;

(B) If, within 30 days after the fliing of the later case, a party In interest
requests the court may order the stay to take effect In the case as Lo any or
all creditors (subject to such conditiens or limitations as the court may
impose), after notice and & hearing, only if the party in interest demonstrates
that the filing of the later case is in good falth as to the creditors to be

stayed,

(C) astaey imposed under subparagraph {B) shall be effective on the date of
the entry of the order aliowing the stay to go into effect; and

(D) for purposes of subparagraph (B), a case is presumptively filed not in
good faith {but such presumption may be rebutted by dear and convincing
evidence to the contrarvy)—

(i) as to &l creditors if—
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(I) 2 or more previous cases under this title In which the individual
was a debtor were pending within the 1-yeay period;

(IT) a previous case under this thtle In which the individual was a
debtor was dismissed within the time period stated in this paragraph
after the debtor falled to file or amend the petition or other
documents as required by this title or the court without substantlal -
excuse (but mere inadvertence or negligence shall not be substantial
excuse unless the dismissal was caused by the negligence of the
dehtor's attornay), fallad to provide adequate protection as orderad
by the court, or falled to parform the terms of & plan confirmed by
the court; or '

(III) there has not been e substantial change in the financial or
personal affairs of the debtor since the dismissal of the next most
previous case under this title, or any other reason to conclude that
the later case will not be concluded, If a case under chapter 7, with a
discharge, and if a case under chapter 11 or 13, with a confirmed
plan that will be fully performed; or

(i) as to any creditor that commenced an action under subsaction (d)
In a previous case In which the individual was a debtor If, as of the date
of dismissal of such case, such action was stlll pending or had been
resolved by terminating, conditioning, or limiting the stay as to such
action of such crediter,

http:/wrww Jaw .comell.edufuseode/ 13 /use_see_T1_00000362---000..,

(d) On request of a party in interest and after notice and a hearing, the court shall
grant relief from the stay provided under subsection (a) of this section, such as by
terminating, annulling, modifying, or conditioning such stay—
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(1) for cause, including the Jack of adequate protection of an interest in property
of such party In interest,

(2) with respect to a stay of an act against property under subsaction (a) of this
section, if—
(A) the debtor does not have an equity in such property; and

(B) such property is not necessary to an effective rebrganization;

(2) with respect to a stay of an act against single asset real estate under
subsection (a), by a creditor whose claim ls secured by an interest in such real
estate, unless, not later than the date that is 90 days after the entry of the order
for rellef (or such later date as the court may determine for cause by order
entered within thal 90-day period) or 30 days after the court determines that the
debtor is subject to this paragraph, whichever Is later—

() the debtor has flled a plan of reorganization that has a reasonable
possibility of being confirmed within & reasonable time; or

(B) the debtor has commenced monthly payments that—

(i) may, in the debtor's sole discretion, notwithstanding saction 363
(c)(?), be made from rents or other income generated before, on, or
after the date of the commencament of the case by or from the property
10 each creditor whose claim is securad by such real estate {other than a

11425/2008 3:04 P
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claim secured by & judgment lien or by an u nmaturad stakutory lien);
anl

(i1} are in an amount equal to interest al the then applicahle
nondefaull contract rate of interest on the value of the creditor's interest
in the real estate; or

{4) with respect to a stay of an act against real property under subsection {8},
by a credlicr whose claim s secured by an Interest In such real property, If the.
court finds that the filing of the petition was part of a scheme to dalay, hinder,
and defraud craditors that Involved etther—
() transfer of all or part ownership af, or other interest in, such real
property witholit the consent of the secured creditor or court approval; or

(BY muttiple bankruptey filings affecting such real property.

If recorded in compliance with applicable State laws governing notices of
Interests or lizns in real preperty, an order entered under paragraph (4) shall be
binding in any other case under this title purporting to affect such real property
filed not later than 2 years after the date of the entry of such arder by the court,
except that a debtor in a subsequent case under this title may move for relief
from such order based upen changed circumstances or for good cause shown,
after notice and @ hearing. Any Federal, State, or local governmantal unit that
accepts notices of Interests or liens in real property shall accept any certified
copy of an order described in this subsection for indexing and recording,

(=) :

(1) Thirty days after a request under subsection (d) of this section for relief from
the stay of any act against property of the estate under subsection {a} of this
section, such stay is terminated with respect to the party in interest making such
request, unless the court, after notice and a hearing, orders such stay continted
in effect pending the conclusion of, or as a result of, a final hearing and
determination under subsection (d) of this section. A hearing under this
subsection may be a preliminary hearing, or may he consolidated with the final
hearing under subsection (d) of this section. The court shall order such stay
continuad In effect pending the conclusion of the final hearing under subsection
(d} of this section if there is & reasonable likelihood that the party opposing relisf
from such stay will prevall at the conclusion of such final hearing, If the hearing
under this subsection is a preliminary hearing, then such final hearing shall be
condiuged not later than thirty days after the conclusion of such prellminary
hearing, unless the 30-day perled is extended with the consent of the parties In
interest or for a specific time which the court finds is required by compelling
circumstances.,
(2) Notwithstanding paragraph (1), in a case under chapter 7, 11, or 13 in which
the debtor is an individual, the stay under subsection (a} shal} terminate on the
date that is 60 days after a request is made by a party in interest under
subsection (d}, unless— ‘

(&) afinal decision s rendered by the court during the 60-day period

beginning on the date of the request; or

(B} such 60-day periodis axtandad—

(i} by egreemant of all parties in interest; or
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(ii) by the court for such specific period of time as the court finds is
required for good cause, as descrlbed in findings macle by the court,

{(f) Upon request of & party in Interest, the court, with or without a hearing, shall
grant such relief from the stay provided under subsection {a) of this section as is
necessary to prevent irreparable damage to the Interast of an entity In property, If
such interest will suffer such damage before thare is an opportunity for notice and a
haaring under subsection {d} or (&) of this section.

{g) In any hearing under subsection (d) or (2) of this section concerning relief from
the stay of any act under subsection {a) of this section—
(1) the party requesting such relief has the burden of proof on the Issue of the
debtor's equity in property; and '

(2) the party oppusing such relief has the burden of proof on all other issues,

{(h}
(1) Ina case in which the debtor s an individual, the stay provided by
subsection {a) Is terminated with respect to personal property of the estate ar of
the debtor securing in whole or in part a ciaim, or subject to an unexpired lease,
and such perscnal property shall no longer be property of the estate If the debtor
fails within the applicable time set by section 521 (a)(2)—

(A) toflie timely any statement of intentlan required under section 521
(8)(2) with respect to such personal property or to indicate in such statement
that the debtor will either surrender such personal property or retain it and,
if retaiping such personal property, either redeem such personal property
pursuant to section 722, enter into an agresment of the kind specified in
section 524 (c) applicable to the debt secured by such personal property, or
“assume such unexplred lease pursuant to section 365 (p) if the trustee does
not do so, as appiicabie; and

(B) totake tmely the action specified in such statement, as it may be
amended before expiration of the period for taking action, uniess such
statement spacifies the debtor's intention te reaffirm such debt on the
original contract terms and the creditor refuses to agree to the reaffirmation

on such terms.

(2) Paragraph (1) does not apply if the court determines, on the motion of the
trustee filed before the expiration of the applicable time set by section 521 {a)(2),
after notice and a hearing, that such perscnal property Is of consequential value
or benefit to the estate, and orders appropriate adequate protection of the
crediter's interest, and orders the debtor to deliver any collate -zl in the debtor's
possassion to the trustee, If the court does not so determine, the stay provided by
subsection (a) shall terminate upon the conclusion of the hearing on the motion.

(i) If a case commenced under chapter 7, 11, or 13 is dismissed due to the creation of
a debt repayment plan, for purposes of subsection (c)(3), any subsequent case
commenced by the debtor under any such chapter shall not be presumed to be filed not
in good faith,

(j) On request of a party in interest, the court shall issue an order under subsecticn
(¢) confirming that the automatic stay has been terminated,
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(1) Except as providad in paragraph (2}, an individual Injured by any willful
violation of & stay provided by this section shall recover actuai darnages, including
costs and atlorneys’ fees, and, in appropriate circumstances, may recover punitive
tlamages.

(2) If such vlolation Is based on an action taken by an entlty in the good faith
belief that subsection (1) applies to the debtor, the recovery under paragraph (1)
of thls subsection against such entity shall be fimited fo actual damages.

(1) Except as otherwise provided in this subsection, subsaction {b)(22) shall
apply on the date that s 30 days after vhe date on which the bankruptcy petltion
s filed, If the debtor flles with the petition and serves upon the lessor a
certification under penalty of perjury that—
(A) under nonbankruptcy jaw applicable in the jurisdiction, there are
circumstanices under which the debtor would be permitted to cure the entire
monetary default that gave rise to the judgment for possession, after that
judgment for pessession was entered; and

(B) the debtor {or an acult dependent of the debtor) has deposited with the
clerk of the court, any rent that would become due during the 30-day period

after the filing of the bankruptcy petition.

(2} If, within the 30-day period after the filing of the bankruptey petition, the
debtor {or an adult dependent of the debtor) complies with paragraph (1) and files
with the esurt and serves upon the lasscr a further certification under penalty of
perjury that the debtor (or an adult dependent of the debtor) has cured, under
nonbankrupcty T law applicable In the jurisdiction, the entire monetary default
that gave rise to the judgment under which possession is sought by the lessar,
subsection (b)(22) shall not apply, unless ordered to apply by the court under

paragraph (3).
(3}

(A) Tfthe lessor files an objection to any certification filed by the debtor
under paragraph (1) or (2), and serves such objection upon the debtor, the
court shall hold a hearing within 10 days after the filing and sarvice of such
objestion to determine if the certification filed by the debtor under paragraph
(1) or {2) is true. .

(B} If the court upholds the obiection of the lessor filed under subparagraph
{(A)—
{i) subsection (b)(22) shall apply immediately and relief from the stay
provided under subsection (a){2) shall not be reguired to enable the
lessor to complete the process to recover full possession of the property;
and

(i) the clerk of the court shall immediately serve upon the lessor and
‘e deblor a certified copy of the court’s ordes upholding the lessor's
pbjection.

(4) If a debtor, in accordance with paragraph (5}, indicates on the petition that
there was a judgment for possession of the residential rental property in which
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the debtor resides and does not file a cerlification under paragraph (1) or (2)—
(A) subsection (p){22) shall apply immediately upon fallure to flle such
certification, and reflef from the stay provided under subsection (a)(3) shall
not he required to-enable the lessor to complete the process to recover full
possession of the property; and

(B) theclerk of the court shall immediately serve upon the lemsor and the
debtor a certifiad copy of the docket inclicating the absence of a flled
cerlification and the applicabillty of the exception to the stay under
subsection (b}{22).

(5)
(A) Where & judgmant for nossession of residential property in which the
debtor resides as a tenant under a lease or rental agreement has been
obtalned by the lessor, the dabtor shall so Indicate on the bankruptey petition
and shall provide the name and addrass of the lessor that obtained that
pre-patition judgment on the petition and on any certification filed under this
subsection,

{B} The farm of certification filed with the petition, as specified in this
subsection, shall provide for the debtor to certify, and the debtor shall
certify—
(1) whether a judgment for possassion of residential rentat housing in
which the debtor resides has been obtalned against the debtor before
the date of the flilng of the petition; and

(i) whether the debtor is clalming under paragraph (1) that under
nonbarkruptey law applicable In the jurisdiction, there are circumstances
under which the debtor would bé permitted to cure the entire mohetary
dafault that gave rise to the judgment for possession, after that
judgment of possession Wes enterad, and has made the appropriate
deposit with the court, '

(C) The standard forms {electronic and otherwise) used in a bankruptcy
proceeding shall be amended to reflect the requirements of this subsection.

(P) The clerk of the court shall arrange for the promypt transmittal of the
rent deposited in accordance with paragraph (1)(B) to the lessor.

(m)
(1) Except as otherwise provided in this subsection, subsection (h){23) shall
apply on the date that s 15 days after the date on which the lessor files and
serves @ certification described in subsections (B)(23). '

(2)
(A) If the dabtor files with the court an objection to the truth or legal
sufficiency of the certification described In subsection (B)(23) and serves such
objection upon the lessor, subsection (b)(23) shall nol apply, uniess orderad
to apply by the court under this subsaction.

(B) If the debtor files and serves the objection under subparagraph (A), the
court shall hold a hearing within 10 days afier the fillng and service of such
objaction to determine if the situation giving rise to the lessor's certification
under paragraph (1) existed or has been remedied.
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{C) If the debtor can demonslrate to the satisfaction of the court that the
situation glving rise to the jessor’s certlfication under paragraph (1) did not
exigt or has besn remedied, the stay provided under subsectlon (a)(3) shall
remaln In effect until the termination of the stay under this section,

() If the debtor cannct demonstrate To the satisfaction of the court that
the sltuation giving rise to the lessor's certification under paragraph (1) did
not exist or has been remedied—
(i} rellef from the stay srovided under subsection (2)(3) shall not be
reguired to enable the lassor o proceed with the eviction; and

(i) the clerk of the court shall Immediately serve upen the lessor and
the debtor a certified copy of the court's order upholding the lessor’s
cartification.

{(8) If the debtor falls to file, within 15 days, an objection under paragraph
(2)A)—
(A) subsection (b)(23) shall apply immediately upon such failure and rellef
from the stay provided under subsection (a)(3) shall not be required to
enable the lessor to complete the process to recover full possession of the

proberty; and

(B) the clerk of the court shall Immediately serve upen the lessor and the
debtor & cartified copy of the docket indicating such fallure,

{n)
(1) Exceptas provided in paragraph (2), subsection (a) does not apply in a case
in which the debtor—
(A) isa debtor ina small business case pending at the time the petition is
fited;

(B) was a debtor In a small business case that was dismissed for any reason
by an order that became final In the 2-year period ending on the date of the
order for rellef entered with respect to the petition;

(C) was a debtor in a small business case in which a plan was confirmed in
the 2-year perlod ending on the daie of the order for relief entered with
respect to the petition; or

(D) s an entity that has acquired substantially all of the assets or business
of a smali business debtor described In subparagraph (A, (B), or (C), unless
such entity establishes by a preponderance of the evidence that such entity
acguired substantially all of the assets or business of such small business
debtor in good falth and not for the purpose of evading this paragraph.

(2} Paragraph (1) does not apply-—
(A) toan Involuntary case involving no collusion by the debtor with
creditors; or

(B) tothe filing of a petition i
(i) the debtor proves by a preponderance of the evidence that the filing
of the petition resulted from cireumstances beyond the control of the
debtor not foreseeable at the time the case then pending was filed; and
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(i) 1t is more likely than nol that the court wlll confirm a feastble plan,
but not a tguldating plan, within a reasonable period of time.

(o) The exercize of rights not subject to the stay arsing under subsection (a)
pursuant to paragraph (8), (7), {17), or {27) of subsection (b shall nol be stayed by
any order of a court or adminlstrative agency In any proceeding under this title.

[1] So In original. Probably should be “nonbankruptey”,

LI has no control over and does not endorse any external
Internet site that contains links to or references LIL.
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PROOF OF SERVICE
STATE O CALIFORNIA, CITY AND COUNTY OF LOS ANGELES

I'am employed in the City and Comﬁy of Los An;j.c, les, State of California. 1 am over the
age of 18 and not a party to the within action; my business address is: 1900 Avenue of the Stars,
70 Floor, Los Angeles, California 90067.

On November 25, 2009 I served the document(s) described as STATEMENT BY
RESPONDENT CONCERNING APPLICABILITY OF AUTOMATIC STAY UNDER 11
U.S.C. § 362 in this action by placing the true copies thereol enclosed in sealed envelopes
addressed as follows:

SEE ATTACHED 1LIST

KX (BY MAIL) I am "readily familiar" with the firm's practice J" or collection and processing
correspondence for mailing, Under that practice it would be deposited with the U.S.
Postal Service on that same day with postage thereon fully prepaid at Los Angeles,
California in the ordinary course of business. Iam aware thal on motion of the party
served, service is presumed invalid if postal cancellation date or postage meter dTLe 15
more than one day after date of deposit for mailing in affidavit.

] (BY FAX) At , [ transmitted, pursvant to Rule 2.306, the above-described
document by facsimile machine (which complied with Rule 2003(3)), o the above-listed
fax number(s). The transmission originated from facsimile phone number
(310) 203-0567 and was reported as complete and without error. The facsimile machine
properly issued a transmiission report, a copy of which is attached hereto.

DJ (BY EMAIL) I tramsmitied the above-described document by email in PDF format, which
complied with the New Motor Vehicle Board's pre-hearing conference order. The email
transmission originated from my computer and was reported as complete and without
EXTOT.

[ ] (BY PERSONAL SERVICE) I deliversd such envelope by hand to the offices of the
addressee.

(BY OVERNIGHT DELIVERY) I caused saic envelope(s) to be delivered overnight via
an overnight delivery service n liew of delivery by mail to the addressee(s).

Executed on November 25, 2009 at Los Angeles, California,

(STATE) I declare under penalty.of perjury under the laws of the State of California
that the above 15 frue and correct.

| ] (FEDERAL) Ideclare that] am employed in the office of a member of the bar of this

courl af whose direction the service de made. .
/Z/U N MJ

// Caryn Cole
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