NEW MOTOR VEHICLE BOARD
1507 - 21st Street, Suite 330

Sacramento, California 95811
Telephone: (916) 445-1888

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of
MEGA RV CORP. dba MCMAHONS RV,

Protestant,
V.
ROADTREK MOTORHOMES, INC.,

- Respondent.

In the Matter Qf the Protest of
MEGA RV CORP. dba MCMAHONS RV,

Protestant,
V.
ROADTREK MOTORHOMES, INC.,

Respondent.

In the Matter of the Protest of
MEGA RV CORP. dba MCMAHONS RV,

Protestant,
V.
ROADTREK MOTORHOMES, INC.,

Respondent,

Protest No. PR-2198-10

Protest No. PR-2199-10

Protest No. PR-2200-10




In the Matter of the Protest of .
MEGA RV CORP. dba MCMAHONS RV,

Protest No. PR-2201-10
Protestant,
V.

ROADTREK MOTORHOMES, INC.,

Responderit.

DECISION
At its regularly scheduled meeting of May 5, 2010, the Public and Dealer Members of

the Board met and considered the administrative record and Administrative Law Judge’s

“Proposed Order Granting Respondent’s Motion to Dismiss Consolidated Protests with

Respect to Protest No. PR-2198-10; Proposed Order Granting Respondent’s Motion to
Dismiss Protest (PR-2200-10)” in the above-entitled matter. After such consideration, the
Board adopted the Proposed Order.

This Decision shall become effective forthwith.

IT IS SO ORDERED THIS 5™ DAY OF MAY 2010.

ROBERT T. (1OM) FLESH
esident
ew Motor Vehicle Board
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NEW MO];OR VEHICLE BOARD

1507 — 2157 Street, Suite 330

Sacramento, California 95811
Telephone: (916) 445-1888

CERTIFIED MAIL

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of

MEGA RV CORP. dba MCMAHONS RV,

Protestant,
v.

ROADTREK MOTORHOMES, INC,,

Respondent.

In the Matter of the Protest of

MEGA RV CORP. dba MCMAHONS RV,

Protestant,
V.

ROADTREK MOTORHOMES, INC,,

Respondent.

In the Matter of the Protest of

MEGA RV CORP. dba MCMAHONS RV,

Protestant,
V.
ROADTREK MOTORHOMES, INC,,

Respondent.

1

Protest No. PR-2198-10

PROPOSED ORDER GRANTING
RESPONDENT’S MOTION TO

- DISMISS CONSOLIDATED

PROTESTS WITH RESPECT TO
PROTEST NO. PR-2198-10;
PROPOSED ORDER GRANTING
RESPONDENT’S MOTION TO
DISMISS PROTEST (PR-2200-10)

Protest No. PR-2199-10

ORDER DENYING RESPONDENT’S
MOTION TO DISMISS - -
CONSOLIDATED PROTESTS WITH
52%%1)1%(:1‘ TO PR-2199-10 AND PR-

Protest No. PR-2200-10

PROPOSED ORDER GRANTING RESPONDENT’S MOTION TO DISMISS CONSOLIDATED PROTESTS WITH RESPECT TO
R-2198-10; PROPOSED ORDER GRANTING RESPONDENT’S MOTION TO DISMISS PROTEST (PR-2200-10); ORDER DENYING ‘
RESPONDENT’S MOTION TO DISMISS CONSOLIDATED PROTESTS WITH RESPECT TO PR-2199-10 AND PR-2201-10
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In the Matter of the Protest of
MEGA RV CORP. dba MCMAHONS RV, Protest No. PR-2201-10
Protestant,
'
ROADTREK MOTORHOMES, INC,,

Respondent.

To:  Michael M. Sieving, Esq.
Tina Hopper, Esq.
Attorneys for Protestant
LAW OFFICES OF MICHAEL M. SIEVING
1801 Park Court Place, Suite F-101
Santa Ana, California 92701 -

James D. McNairy, Esq.

“Attorney for Respondent
SEYFARTH SHAW LLP

400 Capitol Mall, Suite 2350
Sacramento, California 95814-4428

Louis S. Chronowski, Esq.

Kavitha Janardhan, Esq.

Attorneys for Respondent
SEYFARTH SHAW LLP

131 South Dearborn Street, Suite 2400
Chicago, Illinois 60603

IDENTITY AND STATUS OF THE PARTIES

L. Protestant, Mega RV Corp., dba McMahon’s RV (“McMahon’s™), is a new motor vehicle
dealer as defined in Vehicle Code section 426', and is licensed as such by the Department of Motor
Vehicles (“DMV™).

2. Respondent, Roadtrek Motorhomes, Inc. (“Roadtrek”), with its head office at 100 Shirley
Avenue, Kitchener, Ontario, Canada N2B 2E1, is a division of Hanmar Motor Corporation, a company

incorporated under the laws of the Province of Ontario. Roadtrek is licensed by the DMV as a

I

! Unless otherwise indicated, all later statutory references shall be to the California Vehicle Code.

2
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manufacturer.?

3. McMahon’s operates recreational vehicle (RV)® dealerships at the following locations in
issue:*

a. 5060 Scotts Valley Road, Scotts Valley, California 95066 (PR-2198-10) (“McMahon’s
Scotts Valley™);

b. 1313 RV Center Drive,’ #12, Colton, California 92324 (PR-2199-10) (“McMahon’s
Colton™);

C. 77850 Varner Road, Palm Desert, California 92211 (PR-2200-10) (“McMahon’s Palm
Desert”); and,

d. 6441 Burt Road, #10, Irvine, California 92618 (PR-2201-10) (“McMahon’s Irvine”).

4, There is no dispute that McMahon’s Colton, McMahon’s Irvine, and McMahon’s Scotts
Valley are franchisees of Roadtrek. Roadtrek has filed one motion to dismiss as to the three protests
filed by these franchisees.

5. However, Roaditrek asserts that McMahon’s Palm Desert is not a Roadtrek franchisee and

has filed a separate motion to dismiss as to the protest filed by McMahon’s Palm Desert.

PROCEDURAL BACKGROUND
6. On February 18; 2010, at the joint request of the parties and by order of the Board,
these four protests were consolidated for purposes of discovery and hearing on their merits.
| 7. On February 25, 2010, Roadtrek ﬁled “Respondent’s Motion to Dismiss Consolidated

Protests” and “Respondent’s Motion to Dismiss Protest” (PR-2200-10).

2 Section 672 defines “vehicle manufacturer” as follows:

(a) "Vehicle manufacturer” is any person who produces from raw materials or new basic components a vehicle
of a type subject to registration under this code, off-highway motorcycles or all-terrain vehicles subject to
identification under this code...

3 Section 415(c) provides: (c) For purposes of Chapter 6 (commencing with Section 3000) of Division 2, "motor

vehicle" includes a recreational vehicle as that term is defined in subdivision (a) of Section 18010 of the Health and

Safety Code, but does not include a truck camper,

4 The Protests are listed here in order of the Protest numbers assigned to them. However, the order of dlscussmn below will
be based upon the facts and issues raised by the motions to dismiss.

5 The Dealer Agreement, attached as Exhibit A to the protest, identifies the address as “1312 RV Center Drive...” while the
protest indicates “1313 RV Center Drive...”

3
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8. On March 15, 2010, after the submission of briefs by each side, a hearing on the
motions to dismiss was held before Administrative Law J udge Anthony M. Skrocki.

PRELIMINARY STATEMENT OF ISSUES

THE ALLEGATIONS OF THE FOUR PROTESTS FILED BY MCIMAHON’S

9. Among other things, each of the four protesfs alleges that: The specific McMahon’s
dealership is a franchisee of Roadtrek; By the terms of the franchises, each dealership has an exclusive
territory; Roadtrek intends to establish an additiona} Roadtrek dealership within the exclusive territory
assigned to each dealer; This would constitute a modification of the franchises that would substantially
affect the franchisee’s sales and service obligations and investments (as the dealers would no longer
have an exclusive territory); and, Roadtrek is doing this in violation of Section 3070 as no notices were

received by the Protestants or by the Board.

- THE MOTIONS TO D1sMisS FILED BY ROADTREK®

10.  Roadtrek has filed two motions to dismiss. One motion, “Respondent’s Motion to
Dismiss Consolidated Protests”, relates to the protests of McMahon’s Colton, McMahon’s Irvine, and
McMahon’s Scotts Valley (herein referred to as “Consolidated Motion”). The other motion,
“Respondent’s Motiqn to Dismiss Protest” (PR-2200-10) relates to just tHe McMahon’s Palm Desert
i)rotest (herein “Palm Desert Motion™). Both motions as to all four protests assert that the Board has no
jurisdiction to act on the protests.

11.  The Consolidated Motion among other things alleges that the Board has no jurisdiction to
hear the protests as there is no modification of the franchises.

12.  The Palm Desert Motion asserts that the Board has no jurisdiction to hear the protest as
there is no franchise between the parties for the Palm Desert location. |

The Consolidated Motion

13, This motion seeks dismissal of the protests of McMahon’s Colton, McMahon’s Irvine,

S Protestants also filed four Section 3075 warranty reimbursement protests and four Section 3076 franchisor incentive program
reimbursements (PR-2205-10 through PR-2212-10). A “Proposed Order Granting Respondent’s Motion to Dismiss Protest
No. PR-2207-10 and PR-2210-10” (McMahon’s Palm Desert) is being considered at the May 5, 2010, General Meeting,
Respondent’s motion to dismiss with respect to McMahon’s Colton (PR-2205-10 and PR-2206-10), McMahon’s Irvine (PR-
2208-10 and PR-2212-10), and McMahon’s Scotts Valley (PR-2209-10 and PR-2211-10) was denied.

4
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and McMahon’s Scotts Valley and asserts among other things7 that, because the three Protestants are not
in good standing as defined in the franchises, even if Roadtrek did intend to establish an additional
dealership in each of the three territories assigned to Protestants doing so would not constitute
modifications of the franchises. If there are no modiﬁcationé, Roadtrek was not required to send any
notices to the Protestants and the Board and the Board has no jurisdiction as to any of these three
Protests.

14.  To reach this conclusion would require findings in favor of Roadtrek’s contentions that
may be looked upon as akin to those needed to grant a summary judgment that there are no triable issues
of fact or further interpretation of the contracts needed. This would require there be findings as a matter
of law that:

(1) The three franchisees are not in “good standing”. This would -reqﬁire a-determination as
to what provisions of the franchises apply to this requirement and that there are no triable issues of fact
that the franchisees are not in good standing under these provisions as claimed by Roadtrek;

(2)  Because of the loss of status of “good standing”, the franchises permit. Roadtrek to
appoint additional dealers in what had been the Proteétants’ exclusive territories as granted by the
franchises;

(3)  That Roadtrek has complied with the terms of its franchises; this would require both a
legal determination as to the meaning and application of the terms of the franchises as well as al factual

determination as to whether Roadtrek has complied with those terms. This could include for example

7 Another contention of Roadtrek is that Section 3072(b)(5) precludes these protests, (Motion, page 5, lines 5-22) Section
3072(b) states as follows:

(b) Subdivision (a) does not apply to any of the following:

(5) A motor vehicle dealership protesting the location of another dealership with the same recreational vehicle -
line-make within its relevant market area, if the dealership location subject to the protest was established on or
before January 1, 2004, ‘

The “Subdivision (a)” referred to is Section 3072(a) which applies to protests challenging the establishment of an additional
dealership. The protests here were filed under Section 3070(b), and are challenging modifications of the franchises. The
section relied upon by Roadtrek expressly refers to Section 3072(a) only and has no application to protests filed under
Section 3070(b). In addition, it is likely that Section 3072(b)(5) was intended to apply as a transitional section applicable to

| those dealerships established after the bill was enacted but before it became effective. The language of the section is less

than artful in its reference to the “relevant market area” and if applied as suggested by Roadtrek would lead to results that
could not have been intended by the legislature considering the intent of Section 3072(a).

5

PROPOSED ORDER GRANTING RESPONDENT’S MOTION TO DISMISS CONSOLIDATED PROTESTS WITH RESPECT TO
R-2198-10; PROPOSED ORDER GRANTING RESPONDENT'S MOTION TO DISMISS PROTEST (PR-2200-10); ORDER DENYING
RESPONDENT’S MOTION TO DISMISS CONSOLIDATED PROTESTS WITH RESPECT TO PR-2199-10 AND PR-2201-10




10
b
12
13
14
15
16
17
18
19
20

21
2
23
24
25
26
27
28

whether the franchises require Roadtrek to provide notice of its intent to change the territories assigned
to the franchisees and if so whether Roadtrek complied with that requirement.

(4)  The loss of the exclusive territory is not a modification of the franchise as Roadtrek is
merely doing what it is permitted to do by the terms of the franchise. This would require taking into
consideration, notwithstanding what the terms of the franchise permit, whether, Roadtrek must first
comply with the provisions of the Vehicle Code, in particularASection 3070(b) which reads in part, “(1)
Notwithstaﬁding. .. the terms of any franchise, a franchisor of a dealer of recreational vehicles may not
modify or replace a franchise with a succeeding franchise if the modification or replacement would
substantially affect the franchisee's sales or service obligations or investment, unless the franchisor has
first given the board and each affected franchisee written notice thereof at least 60 days in advance of
the modification or replacement....”

~ After considering all of the above, the Board would have to agree with the conclusion urged by
Roadtrek which is that,
(5) The Board has no jurisdiction to hear the protests.

The Palm Desert Motion

15.  There is a separate motion to dismiss that seeks dismissal of the protest filed by
McMahon’s Palm Desert. In this motion, Roadtrek asserts that the Board has no jurisdiction to hear the
McMahon’s Palm Desert protest as Roadtrek alleges that there is no franchise in existence between
Roadtrek and any McMahon’s entity for the Palm Desert location.

THE VEHICLE CODE PROVISIONS APPLICABLE TO ALL FOUR OF THE PROTESTS

16.  Section 3070(b)(1) provides in part:

Notwithstanding Section 20999.1 of the Business and Professions Code or the terms of
any franchise, a franchisor of a dealer of recreational vehicles may not modify or replace
a franchise with a succeeding franchise if the modification or replacement would
substantially affect the franchisee's sales or service obligations or investment, unless the
franchisor has first given the board and each affected franchisee written notice thereof at
least 60 days in advance of the modification or replacement. Within 30 days of receipt of
a notice satisfying the requirements of this section, or within 30 days after the end of any
appeal procedure provided by the franchisor, a franchisee may file a protest with the
board and the modification or replacement does not become effective until there is a
finding by the board that there is good cause for the modification or replacement.
(Underline added.)

I
6
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17.  There is no dispute that Roadtrek did not give “the board and each affected franchisee
written notice” of modification as may be required by the statute quoted above.

18.  The dispute as raised by the motions to dismiss is whether there was or will be
modifications of the franchises and if so whether Section 3070(b)(1) applies to those modifications.

THE FRANCHISES APPLICABLE TO THE FOUR DEALERSHIPS

MCMAHON’S COLTON AND MCMAHON’S IRVINE: MCIMAHON’S SCOTTS VALLEY

19.  There are two franchise documents for these three franchisees.

20.  There is one franchise document that established both McMahon’s Colton and
McMahon’s Irvine as Roadt'rek franchisees. This document was signed by the parties in 2006 with
identical terms for both franchisees.

--21. - There is a separate franchise document that established McMahon’s Scotts Valley as a
Roadtrek franchisee. This document was signed by the parties in 2008 and its terms differ from the
2006 document for McMahon’s Colton and McMahon’s Irvine.

22.  Although only one motion to dismiss was filed jointly as to the protests of McMahon’s
Colton, McMahon’s Irvine, and McMahon’s Scotts Valley, because the terms of the 2006 franchise
(McMahon’s Colton and McMahon’s frvine) and the terms of the 2008 franchise (McMahon’s Scotts
Valley) differ, the two documents require separate discussion.

MCMAHON’S PALM DESERT

23.  The second motion to dismiss is applicable to this protest alone and alleges that
McMahon’s Palm Desert is not a Roadtrek franchisee as there was never a “franchise” between the
parties. This will also require separate discussion.

THE 2006 FRANCHISE APPLICABLE TO MCMAHON’S COLTON AND TO MCMAHON’S IRVINE

24, There is one franchise (attached as Exhibit 15 that applies to both McMahon’s Colton
and McMahon’s Irvine locations. The franchisor was identified as “HOME & PARK
MOTORHOMES, a division of HANMAR MOTOR CORPORATION” (hereinafter called “Home &
"

i

I
7
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Park”).® The “Dealer” was identified as “MEGA RV CORPORATION, doing business as
MCMAHON’S RV, having its head office at 1312 RV Center Dr. #16, Colton, CA, USA, 92324 and
doing business at 1312 RV Center Dr (sic) #16, Colton, CA, 92324 and at 6441 Burt Road #10, Irvine,
CA, 92618 (hereinafter called “Dealer”).”

25.  This franchise was signed in behalf of “MEGA RV CORPORATION doing business as
MCMAHON’S RV” by Brent McMahon, President, on February 21, 2006. It was “ACCEPTED BY:
HOME & PARK MOTORHOMES, a division of HANMAR MOTOR CORPORATION” and signed by
Jim Hammill, General Manager, on February 22, 2006.

26.  Some of the relevant language of this franchise includes the following:

107 Selling Agreement9

Dealer shall have the exclusive right to purchase, display and resell Roadtreks, parts and

accessories in the Territory as mutually agreed to by Dealer and Home & Park, ...
(Emphasis added.)

108 Dealer Territory (Primary Area of Market Responsibility)

Dealer territory shall be limited to an area within 60 miles radii of Irvine, California,
Colton, California and Stanton, California.” So long as Dealer remains in good standing
during the terms of this Agreement, Home & Park will not locate another dealer within
Dealer’s territory. (Emphasis added.)

109 Dealer Stocking of Roadtreks

Dealer acknowledges that to remain in good standing under this Agreement, subject to
product availability, new Roadtreks must be stocked and prominently displayed at each of
Dealer’s sales outlets within Dealer’s territory according to the following schedule:

Six(6) 170 Model
Six(6) - 190 Model
Four (4) 210 Model
Six(6) RS Model

(Emphasis added.) (The total comes to 22 Roadtrek RVs that must be stocked.)

8 This 2006 Dealer Agreement identifies the franchisor as indicated here “Home & Park Motorhomes” and uses the name
“Roadtrek” only to describe the products that are sold by Home & Park. As the parties in their pleadings before the Board
refer to the franchisor/Respondent as “Roadtrek Motorhomes, Inc.” (“Roadtrek™), unless using “Home & Park” in quoting
from the documents, Roadtrek is the name that will be used herein to identify the franchisor.

? In most places, the franchises refer to the numbered text as “clauses” and rarely as “sections”. They will be referred to as
“clauses” herein.

1% The two McMahon dealerships covered by this franchise are in Colton and Irvine and it is assumed that the territory for
each of these dealerships would be a circle with a radius of 60 miles measured from each of their addresses at those locations.
The significance of a territory within a radius of 60 miles from Stanton was not explained.

8
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27. - A reading of Clauses 107, 108 and 109 lead to the interpretation that, so long as Dealer
remains in good standing, Dealer has the exclusive right to purchase, display and resell Roadtrek
products within a 60 mile radius of Dealer’s location, with “good standing” as it relates to Claﬁse 108
requiring only that dealer comply with the stocking requirements of Clause 109.

28.  Although there are no other express refer.ences- to what is required to “remain in good
standing”, there are other requirements imposed upon Dealer, including the following:

111 Dealer Commitment

Dealer agrees to purchase for retail sale a minimum of one hundred (100) new and

demonstrator Roadtreks per calendar year. Dealer will be considered in breach of this

agreement in the event that Dealer does not purchase and take delivery of 25 Roadtreks by

March 31%, 50 by June 30", 75 by September 30", and 100 by December 31* of each year.

29.  Ascan be seen, Clause 109 states that stocking the 22~Roadtr'el<s indicated is necessary
for the Dealer to “remain in good standing”, whereas the failure to purchase and take delivery of 25
units per quarter for a total of 100 units each year will constitute a “breach of this agreement”.

30.  Complicating matters further is the following language which could have an effect upon
whether Roadtrek can establish additional dealers in the two territories in question here:

520 Home & Park Termination

Home & Park shall not, directly or through any officer, agent or employee terminate,

cancel, fail to renew or substantially change the material terms of this Agreement
(including the Territory)'' without good cause. (Emphasis added.)

Except in instances of the insolvency or bankruptcy of Dealer, or assignment for the
bénefit of creditors by Dealer or failure to meet sales commitments in section 111 (sic), .
Home & Park shall provide Dealer at least 365 days prior written notice of termination,
cancellation, failure to renew or substantial change in the material terms of this

~ Agreement. The notice shall state all the reasons for such action. (Emphasis added.)

530 Good Cause
For purposes of this Agreement, “good cause” shall include:
2, Any material breach of this Agreement including but not limited to clauses 109,

111, 112,120, 140, 172, 187, 189, 190, 192, 210, 301, 320, 330, 360, 370, 375 and
600; (Emphasis added.) ' _

"' The parenthesis, the text thereiﬁ, and the capitalization of “Territory” are as stated in the franchise.

9
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31.  Of'the many clauses listed in Clause 530(2) above are Clause 109 (relating to the

minimum stocking requirements of 22 units), and Clause 111 (relating to the minimum purchase

requirements of 25 units per quarter for a total of 100 each year).

32.  Thus it appears that the franchise has established the following standards that must be
met by dealer: |

a. An obligation to stock and display a minimum inventory of at least 22 Roadtreks of the
models stated (Clauses 108 and 109); |

b. An obligation to purchase 25 Roadtreks (with no models stated) every calendar quarter
for a total of 100 per year (Clause 111); and,

C. There is an obligation to meet “sales commitments” (Clause 111) of some unstated
quantity.

33. | Each clause imposes a different obligation upon dealer but may trigger the same or
overlapping rights in Roadtrek. For example, it appears that the failure of Dealer to meet the stocking
requirement of Clause 109 gives Roadtrek several choices. Failure to meet the stocking requirements
could eliminate the Dealer from being “in good standing” which permits Roadtrek to appoint another
dealer in that 60 mile territory designated as Dealer’s Territory. The effect of this is to deprive the
Dealer of its right to be the exclusive Dealer in that Territory as provided in Clause 107. Roadtrek
could also claim the failure to comply with Clause 109 or 111 constitutes “material breach” and “good
cause” under Clauses 520 and 530 for Roadtrek to, among other things, “substantially chan.ge the
material terms of this Agreement (including the Territory)”.

34,  However, unless the “good cause” is due to “ihsolvency or bankruptey of Dealer, or.
assignment for the benefit of creditors by Dealer or failureyto meet sales commitments (sic) in section
"

m
"
7
"

i
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(sic) 11 1”2 Roadtrek must “provide Dealer at least 365 days prior written notice of ... substantial change

in the material terms of the Agreement.” (Emphasis ddded.) And, the notice shall include all the reasons

for such action.
35.  Therefore it appears that:
» A Dealer is granted an exclusive territory'by the terms of Clause 107.
» A Dealer’s exclusive territory will continue so long as Dealer remains in good standing
(Clause 108).
» A Dealer will cease to be in good standing if the Dealer does not stock the minimum
inventory (22 units) as required by Clause 109.
» [f a Dealer is no longer in good standihg, the Dealer will lose its right to the exclusive
territory and Roadtrek would be permitted to “locate another dealer within Dealer’s
territory.” (Clause 108).
36.  In addition to the franchise stating that the failure to maintai.n the minimum inventory
results in the loss of “good standing”, the franchise also states the following:
| » Failing to purchase the minimum number of units on a quarterly and yearly basis is a “breach
of this agreement”. (Clause 111).
(The numbers requlred to be purchased - 100 per year - are not the same as the numbers
required for the “minimum inventory” - 22 at any given time.)
» Roadtrek cannot substantially change the material terms of this Agreement (including the
Territory) without good cause. (Clause 520).

» “Good cause” under the agreement includes “Any material breach”, which includes but is not

12 This is puzzling as Clause 111 (not “section” 111) does not expressly apply to “sales commitments”. It is captioned
“Dealer Commitment” and requires that the Dealer “purchase” a specified quantity of new “and” demonstrator Roadtreks per
quarter and per year. In addition it precludes dualing with another Class B manufacturer but only if doing so will impact the
ability of Dealer to meet or exceed the terms of the agreement, The only reference to any “sales commitments” in Clause 111
is in the following, which is the entire remainder of the clause. “Additionally, Home & Park will work with Dealer to expand
his operation effectively, subject to our normal conditions, as long as that expansion does not encroach on other dealers’
territories. Such expansions may require changes to stocking levels for each location and also to minimum sales
commitments. [This indicates that “stocking levels” and “sales commitments™ are not the same.] These expansions will be
negotiated at the time of the expansion. If Dealer expands his operation to new locations, Roadtrek will be the number one
selling Class B motorhomes at those locations. Additionally, Home & Park will ensure that Dealer receives first priority on
new product in the State of California.”
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limited to Clause 109 (stocking inventory of 22 units identified by model) and Clause 111
(minimum quarterly purchases of 25 and annual purchases of 100 units, identified only as
“new and demonstrator Roadtreks” but not by model number.)

37.  ‘Unless there is a bankruptey, assignrhent for benefit of creditors, or “failure to meet sales
commitments in section (sic) 111 Roadtrek must provide Dealer with at least 365 days prior written
notice of ... substantial change in the material terms of this Agreement (including the Territory)” stating
“a]] the reasons for such action.” (Clause 520).

38.  Said another way, if the claimed breach is Clause 109 (the failure to maintain stocking
minimums), Roadtrek must provide written 365 days notice before the franchise permits Roadtrek to

make a change in the material terms of the Agreement, “including the Territory”."

39,  Therefore, if there has been a Clause 111 “substantial change in the material terms of this

Agreement”, Roadtrek must comply with the terms of its own contract in providing notice to its
franchisees. And, if there has been or will be a modification which would substantially affect the
franchisee’s sales or service obligations or investment, Roadtrek must comply with the requifements of
the California Iégislature as stated in Section 3070(b). (See footnote 13).

40.  Among the questions.that cannot be resolved is what interrelationship there is between
the failure to stock the requirevd inventory under Clause 109 (which is needed to remain in “good
standing™) and that same failure to stock required inventory as being a “material breach” and “good
cause” for Roadtrek to claim a right to make “substantial change in the material terms of this Agreement
(including the Territory)” (Clause 520) but only if Roadtrek first provides 365 days prior writtén notice
of its intent to do so. (Clause 530).

41.  Is the failure to stock the required inventory as stated in Clause 109, both a failure to be

3 Of course, complying with the terms of the franchise itself as to a modification of the franchise does not automatically
satisfy the requirements of the Vehicle Code as to intended franchise modifications. Section 3070(b) begins with the
following language:

Notwithstanding Section 20999.1 of the Business and Professions Code or the terms of any franchise, a
franchisor of a dealer of recreational vehicles may not modify or replace a franchise with a succeeding
franchise if the modification or replacement would substantially affect the franchisee's sales or service
obligations or investment, unless the franchisor has first given the board and each affected franchisee written
notice thereof at least 60 days in advance of the modification or replacement.

(Emphasis added.)
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specifically refers to “the Territory” as being a material term of the “Agreement™.

in good standing and also a material breach and thus good cause pursuant to Clause 530 to allow
Roadtrek to make a substantial change in the material terms of the franchise, including “the Territory”?
Is “the Territory” a material term? Clause 520, by its very terms leads to that conclusion, as it
» 14

42, But, is the change that will occur a “substantial change” in that material term? Clause
520 merely precludes Roadtrek from making a “substantial change” in a “material term”. What facts
would be needed to make such determinations? The actual distance of the new dealer from the existing
franchisee? Is the new dealer going to be 49 miles away or 11 miles away? The population? The
geography? 15 And if “the Territory” is a material term that will be substantially changed, what would
constitute “good cause” for that change?

43. As can.be seen, in regard to the terms of the franchise alone, there is a need to determine
if:

(a) “The Territory” granted in fhe franchise is a “material term”;

(b)  Whether the appointment of the additional dealer in “the Territory” will cbnstitute a
“substantial change” in that “material term”;

(©) Whether Roadtrek h_as “good cause” to change “the Territory”; and

(d) Whether if there will be “good cause” to permit Roadtrek to mak¢ a “substantial change”
in a “material term” whether Roadtrek is requifed to “provide” 365 days notice of its intended change;
and if so,

(e) Whether Roadtrek has complied with the terms of the franchise.

44. Rdadtrek may have the contractual right to make the change because Dealer’s conduct or
lack thereof (violation of Clause 109) gives rise to that claimed right under two clauses of the franbchise,
one relating to loss of “good standing” and the other to being in “breach”, both of which could lead to

the change in the Territory of the dealer. Clause 520 expressly states that Roadtrek shall not

" Clause 520 Home & Park Termination provides in part as follows:

Home & Park shall not, directly or through any officer, agent or employee terminate, cancel, fail to renew or substantially
change the material terms of this Agreement (including the Territory) without good cause. (Emphasis added.)

'3 A circle with a radius of 60 miles would cover an area of 11,304 square miles. (Calculated by the formula radius squared
times pi, which is 60 x 60 =3,600 x 3.14 = 11,304).
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substantially change the material terms of this Agreement (including the Territory) without good cause,
This language, which is later in the contract than the language pertaining to the loss of in good standing,
expressly refers to what must exist before there can be changes in the “Territory”. Then, the very next
paragraph provides what must be done by Roadtrek if it desires to make such changes, which is to
provide 365 days prior written notice to Dealer.

45, Based upon what is presently before the Board, there are insufficient facts to establish
that these various provisions are clearly applicable, have been satisfied, and can be interpreted as leading
only to the simple conclusion that Roadtrek seeks here - which is that, as a matter of law, there are no
modifications of the terms of the franchises.

DISCUSSION OF THE MOTION TOQ DISMISS THE PROTESTS
OF MCMAHON’S IRVINE AND MCMAHON’S COLTON"

THE FRANCHISE OF MCMAHON’S IRVINE AND MICMAHON’S COLTON _

46.  Roadtrek in its motion to dismiss states that Roadtrek “recently appointed Mike
Thompson’s RV as an additional dealer in Southern California pursuant to Code § 3072(b)(5).” (Motion,
page 3, line 5-8; See footnote7 as to the application of this statutory language)

47.  Roadtrek contends that because the franchise permits the appointment of an additional
dealer in the exiting dealer’s territory that this does not constitute a modification of the existing
franchise. (Motion, page 4, lines 3-7)

48,  Roadtrek contends that no hearing is necessary on these protests as the franchises
themselves set forth what is necessary for the dealer to remain in good standing as well as what is meant
by “good cause” and “material breach”.

49.  The franchise terms may provide what Roadtrek states, but it is still necessary to address
and determine the factual issues of whether the franchisees have failed to comply with those terms as
Roadtrek has alleged and whether Roadtrek has complied with its franchise terms as Roadtrek claims it

has.

16 A5 stated above, the motion to dismiss was filed as a consolidated motion for the Irvine, Colton, and Scotts Valley
locations. However, the Scotts Valley location is in operation under a separate franchise created in 2008, two years after the
2006 Irvine and Colton franchises. The provisions in the franchises are not identical.

14

PROPOSED ORDER GRANTING RESPONDENT’S MOTION TO DISMISS CONSOLIDATED PROTESTS WITH RESPECT TO
R-2198-10; PROPOSED ORDER GRANTING RESPONDENT'S MOTION TO DISMISS PROTEST (PR-2200-10); ORDER DENYING
RESPONDENT’S MOTION TO DISMISS CONSOLIDATED PROTESTS WITH RESPECT TO PR-2199-10 AND PR-2201-10




O 0o 1 Oy

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

50.  The motion states, “The Dealer Agreements clearly and unequivocally givé Roadtrek the
discretion to appoint additional dealers in [McMahon’s] territories if [McMahon’s] fails to maintain
good standing under the agreement.... Because [McMahon’s] is not in good standing under the
Agreement, Roadtrek is permitted to use its discretion to appoint new dealers to [McMahon’s]
territories.” "And, quoting from a case, “[I]f defendants were given the right to do what they did by the
express provisions of the contract there can be no breach.” (Motion, page 4, lines 15-22)

51.  The statement is then made by Roadtrek that, “Put another way, the NMVB would
unquestionably have jurisdiction if Roadtrek appointed an additional dealer within the territories of
[McMahon’s] and [McMahon’s] was in good standing.” (Motion, page 4, lines 24-27) This sentence
clearly states the importance of the need to address at a minimum the disputed factual issue of whether
the franchisees are or are not in good standing.

52.  Protestants do not concede that they are “not in good standing” and do not concede that
they are in breach. Therefore, there is a factual dispute that must be resolved.

As to the terms and requirements of the franchise

53.  If Protestants are in good standing, then there is no right under the franchise to appoint an
additional dealer in the exclusive territories granted by the franchise. Appointing the additional dealer if
Protestants are in good standing or if they are not in breach would be doing something that the franchise
does not permit Roadtrek to do. The result of doing so would modify the franchise by depriving
Protestants of their exclusive territory in derogation of the substantive express terms of the franchise. In
addition, there is no showing that Roadtrek either is not required to or is excused from complying with
the terms of its own franchise regarding providing 365 days prior written notice if the appointment of
the additional dealership was due to a claimed violation of Clause 109 (relating to stocking), which is |
the only violation mentioned in the motion. (Motion, Page 2, lines 20-25; See Clause 520 and Clause
530)

54, ltis poséible that even if Protestants have not met the minimum standards for stocking
imposed by Clause 109, that Roadtrek in exercising its rights to “substantially change the material terms
of this Agreement (including the Territory)” must comply with Clause 520. Whether the appointment of

an additional Roadtrek dealer in the territories granted By the franchise constituted a substantial change
15
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1 || in the material terms of this agreement cannot be determined by way of this Consolidated Motion to

2 dismiss the protests.

3 55.  What can not be determined from the documents or facts before the Board iﬁclude:

4 »  Whether Protestants have in fact failed to maintain the minimum inventory required by

5 Clause 109 and are no longer in good standing;

6 »  Whether Protestants have failed to comply with Clause 111 (which primarily relates to

7 minimum purchases by Dealer) and thus may be in material breach pursuant to Clause 520

8 and Clause 530;

9 » [fthere is a violation of the minimum inventory requirement of Clause 109, whether
10 Roadtrek must provide Protestants 365 days® written notice of that claim so as to satisfy

11 Clause 520. (There is no express language relating to providing notice that a dealer is no

12 longer in good standing. Certainly some sort of notice must be provided if Roadtrek is going
13 to change the Dealer’s status from “exclusive” to non-exc{y_sive. As Clause 520 expressly
14 applies to a Dealer’s failure to comply with Clause 109, it would be reasonable to interpret
15 the franchise language pertaining to the providing of notice for a breach of Clause 109 to be
16 that notice as stated in Clause 520;
17 » Ifthe 365 days’ written notice was required to be given, whether it was in fact “provided” by
18 Roadtrek as required.
19 56.  Even if the modification would be permitted upon the occurrence or non-occurrence of a
20 || stated event solely because the franchise so states (as Roadtrek contends), in the absence of facts
21 || establishing that event, there would be no right to do what the franchisor seeks to do. Attempting to
22 || modify the franchise under such circumstances would not be doing merely what the franchise permits
23 || the franchisor to do.
24 As to the requirements of the Vehicle Code
25 57. Section 3070(b) states that “Notwithstanding. .. the terms of any franchise...” Therefore,
26 || the fact that the franchisor may have included language in the franchise to permit modifications for a
27 || specific reason does not mean that the franchisor may enforce that language and unilaterally modify the
28 || franchise merely upon the franchisor’s assertion that the franchise language permits the conduct

16

PROPOSED ORDER GRANTING RESPONDENT’S MOTION TO DISMISS CONSOLIDATED PROTESTS WITH RESPECT TO
R-2198-10; PROPOSED ORDER GRANTING RESPONDENT’S MOTION TO DISMISS PROTEST (PR-2200-10); ORDER DENYING
RESPONDENT’S MOTION TO DISMISS CONSOLIDATED PROTESTS WITH RESPECT TO PR-2199-10 AND PR-2201-10




10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

intended.

58.  Roadtrek is asserting that there is no modification as Roadtrek is doing only what the
franchises permit therefore there is no jurisdiction in the Board to hear the protests. However, the Board
should have the power to determine whether it has jurisdiction rather than merely accept the factual
assertions and legal conclusions of the franchisor that it is merely doing what the franchise permits. To
conclude otherwise would be to permit franchisors to avoid the application of Section 3070 merely by
the language in their franchises and then in their pleadings.

| 59. It appears fundamental that the franchisees here should be permitted at the least to have a
hearing before the Board on whether there has been or will be a modification of the franchises. If there

is no modification established by the franchisee, then Roadtrek would be correct, the Board would have

‘no jurisdiction, and the protests should be dismissed.” However, as Roadtrek has stated, “.7. the NMVB-

would unquestionably have jurisdiction if Roadtrek appointed an additional dealer within the territories
of [McMahon’s] and [McMahon’s] was in good standing.” (Motion, page 4, lines 23-27)

60.  Therefore, as is the usual practice of the Board under these circumstances when a
“modification protest” has been filed:

a. The Protestant would have the burden of going forward and the burden of proof that there
was or was going to be a modification of the franchise;

b. If no modification is established, the protest should be dismissed.

C. If a modification is established, the Protestant would then have the burden of going
forward and burden of proof that the modification would substantially affect the franchisee’s sales or
service obligations or investment. If this is not established, the protest should be dismissed.

d. If Protestant meets these burdens, the burden would then be upon the franchisor (as
required by the Vehicle Code) to prove good cause for the modification.

61.  The statemeﬁts in this order should not be taken as indicating that any time a franchisor
“does only what the franchise permits” that there would be no modification and thus preclude the
application of Section 3070(b). To reach this conclusion would be to ignore the initial language of
Section 3070(b) of “Notwithstanding. ..the terms of any franchise ...” To conclude that the exercise of a

right granted by the language of the franchise is not a modification of the franchise merely because it is
17

PROPOSED ORDER GRANTING RESPONDENT’S MOTION TO DISMISS CONSOLIDATED PROTESTS WITH RESPECT TO
R-2198-10; PROPOSED ORDER GRANTING RESPONDENT’S MOTION TO DISMISS PROTEST (PR-2200-10); ORDER DENYING
RESPONDENT’S MOTION TO DISMISS CONSOLIDATED PROTESTS WITH RESPECT TO PR-2199-10 AND PR-2201-10




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

permitted by the franchise language is to disregard the statutory language.

CONCLUSION AS TO THE MOTION TO DISMISS THE PROTESTS OF
MCMAHON’S IRVINE AND MCMAHON’S COLTON

62.  Respondent’s Consolidated Motion to dismiss the protests of McMahon’s Irvine and
McMahon’s Colton is denied. Protest No. PR-2199-10 and PR-2201-10 shall proceed with a hearing as
indicated above. The Board staff will expeditiously set a telephonic Pre-Hearing Conference.

DISCUSSION OF THE MOTION TO DISMISS THE
PROTEST OF MCMAHON’S SCOTTS VALLEY

THE FRANCHISE OF MCMAHON’S SCOTTS VALLEY

63.  The franchise (attached as Exhibit 2) for McMahon’s Scotts Valley identifies the parties
as “ROADTREK MOTORHOMES,'” a division of HANMAR MOTOR-CORPORATION.... (herein
after called “Roadtrek”)”'® and “MEGA RV CORPORATION, doing business as MCMAHON’S RV,
having its head office at 1312 RV Center Dr (sic), #16, Colton, CA, USA, 92324, doing business at 5060
Scotts Valley Drive, Scotts Valley, CA...” |

64.  This franchise was signed in behalf of “MEGA RV CORPORATION” by Brent
McMahon, President, on January 31, 2008 and in behalf of “ROADTREK MOTORHOMES” by Paul
Cassidy, Vice President of Sales, on February 8, 2008 (two years after the franchise between Home &
Park Motorhomes and McMahon’s Colton and McMahon’s Irvine). |

65.  Some of the relevant language of this franchise for McMahon’s Scotts Valley is the same
as the language in the earlier franchise for McMahon’s Colton and McMahon’s Irvine but there are some
differences. The franchise for McMahon’s Colton and McMahon’s Irvine will be referred to as “the
2006 franchise” as compared to the “Scotts Valley franchise” of 2008. Some of the similarities and
differences are as follows.

66.  Clause 107 Selling Agreement is identical in both franchises. It grants “Dealer... the\

"7 The franchise for the Colton and Irvine locations identified the franchisor as “HOME & PARK MOTORHOMES”.

'® Although the franchise says that Roadtrek Motorhomes will be referred to in the document as “Roadtrek”, most of the
references in the remainder of the document refer to “RMI”. “RMI” is not identified in the document but is assumed to be
“Roadtrek Motorhomes, Inc.” For consistency, the franchisor will be referred to herein as “Roadtrek” unless quoting from
the documents, in which case it may be “RMI”,
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exclusive right to purchase, display and resell Roadtreks ... in the Territory as mutually agreed to by
Dealer and Roadtrek...” ‘

67.  Clause “108 Dealer Territory (Primary Area of Market Responsibility)” is different. The
Scotts Valley franchise identifies the “Territory” as “a 50 mile radius of Scotts Valley, CA, so long as
Dealer remains in good standing during the terms of this agreement, Roadtrek will not locate another
dealer within Dealer’s territory, Good Standing (sic) includes hitting minimum sales targets.” The 2006
franchise provides for a territory of 60 miles from Colton, Irvine, and Stanton (compared to 50 miles for
the Scotts Valley franchise). The 2006 franchise did not have the last sentence stating that “Good
Standing (sic) includes hitting minimum sales targets.” The only express requirement for good standing
in the 2006 franchise was in its Clause 109 relating to maintaining minimum inventory levels.

68. - Clause “109 Sales Minimums” is new compared to the 2006 franchise. This clause in the
Scotts Valley franchise states as follows: |

Dealer hereby agrees to achieve an annual minimum of 60'? retail sales of Roadtrek Units
for the market area. : :

The sales minimums set forth in the Dealer Agreement, as amended from time to time, and
minimum stocking shall be reviewed and amended annually by RMI and Dealer. RMI
shall have the right to increase or decrease such sales minimums by amounts consistent
with RMI’s national or state market penetration as determined by RMI in its discretion.
Failure by Dealer to achieve its assigned sales minimums shall be grounds for termination
of the Dealer Agreement by RMI. RMI may make reasonable adjustments to sales
minimums in the event of unusual economic conditions affecting the Dealer’s Market Area.

69.  None of this languége is in the 2006 franchise for McMahon’s Colton or McMahon’s
Irvine, and there were no “sales minimums” stated elsewhere in the documents provided to the Board
that related to the McMahon’s Colton or McMahon’s Irvine franchises.

70.  Clause “110 Basic Minimum Inventory” is similar to Clause 109 in the 2006 franchise
and states:

Dealer acknowledges that to remain in good standing under this Agreement, subject to

product availability, new Roadtreks must be stocked and prominently displayed on all

authorized lots in the Dealer’s Territory. Dealer’s basic minimum inventory of Models on
hand or on order for prompt delivery is set forth below: ...

' The franchise document was submitted to the Board by Roadtrek. As printed it stated what appears to be an “annual
minimum number of 75 retail sales”. The document has the printed number “75” stricken by a pen with a new number of
“60” written above the printed “75”. The change has no initials near it.
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(The document then states that the numbers “ON HAND OR ON ORDER? shall be 5 of the Model 210,
4 of the Model 190, 2 of the Model 170, 6 of the RS-Adventurous, and 3 of the SS-Agile. This makes a
total of 20 units required as “Basic Minimum Inventory”.)

a. The basic minimum inventory on hand and on order will be reviewed annually by
RMI and Dealer. Dealer agrees to any reasonable changes which RMI makes in good
faith to any inventory levels, Failure by Dealer to maintain such prescribed basic
minimum inventory shall be grounds for termination of the Dealer Agreement by RMI;
provided, however, that no default shall be deemed to exist if Dealer orders replacements
for Products sold from inventory within ten (10) days after such sale.

b....

71. As can be seen, Clause 110 states the requirement for remaining “in good standing” for

purposes of retaining Dealer’s exclusive territory under Clause 108 (as did the 2006 franchise in its

Clause 109). What is added in this new language is that failure to comply with the provisions of Clause

110 relating to stocking inventory “shall be ground[s] for termination...” The 2006 franchise for
McMahon’s Colton and McMahon’s Irvine provided for the same possibility of termination for violation
of its Clause 109, except that this was stated in Clauses 520 and 530 of those franchises, clauses which
do not provide for avoiding “default” if replacements are ordered within ten days after the Products are
sold from inventofy. |

72.  Clause “111 Other Manufacturers’ Products” reads in its entirety: “Dealer may only
stock Pleasureway class B motorhomes, and agrees not to stock any other class B motorhomes by any
other manufacturer.” This compares to Clause 110 of the 2006 franchise which stated: “Dealer may
stock class B motorhomes by other manufacturers.”

73.  Although neither Clause 110 in the 2006 franchise (permitting dualing) or Clause 111 of
the 2008 franchise (prohibiting dualing) is at issue, the comparison of these two clauses is useful in
considering Roadtrek’s claim that what it seeks to do here is not a modification because the franchise
language permits Roadtrek to change Dealer’s Territory from an exclusive territory to one that contained
an additional dealer.

74.  In other words, these “dualing” versus “no-dualing” clauses could be useful in
considering whether a franchisor could avoid the application of Section 3070(b) merely by placing

express language in all of its clauses giving it the right to change those provisions.
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75.  Here, Roadtrek in its 2006 franchise expressly permits dualing with other Class B

motorhome manufacturers but in its 2008 franchise expressly prohibits dualing with any Class B

motorhome manufacturer except one. As the 2006 franchises are written, any attempt by Roadtrek to
modify the 2006 franchises of McMahon’s to prohibit dualing could be subject to a protest as a
modification. However, could Roadtrek eliminate a possible “modification protest” by inserting
Janguage such as, “Unless Roadtrek decides otherwise, Dealer may stock Class B motorhomes of other
manufacturers.” After entering this franchise, Dealer built a facility large enough to accommodate
Roadtrek products as well as the products of three or four other manufacturers from which Dealer
obtained franchises. Could Roadtrek subsequently notify Dealer that this clause is changed to “Dealer
may not stock Class B moforhornes of other manufacturers” and successfully claim that this is not a
modification of the franchise because Roadtrek, by its franchise terms, was given the right to prevent
dualing at some time in future? Or, is this the type of situation that was intended by the legislature to be
within Section 3070(b) (see Paragraph 16).

76. It isnoted that this legislatively-imposed limitation upon the contractual right of'a
franchisor to unilaterally modify the Dealer’s contract is not a total ban on the exercise of what may be
called a “cram down” right. The franchisor may still cram down a unilateral modification of the
franchise, but only if doing so does not substantially affect the dealer’s sales and service obligations or.
investment, and even if it does do so, the unilateral modification will nonetheless be permitted if the
franchisor can establish good cause for the intended modification.

77.  Recognizing the Board’s jurisdiction to prevent a franchisor from exercising a right
contained in the.contract terms, as drafted usually by the franchisor, should be no different whether the
intended action is an express right to modify the contract or an express right to terminate the contract.
“Notwithstanding ... the terms ...” a franchisor may exercise either its express right to terminate or
express right to modify the franchise only if done in compliance with the statutory limitations.

78. - Here there is no dispute that the Board would have jurisdiction if there was a
modification that substantially affects the franchisee’s sales or service obligations or investments.
However, Roadtrek contends that there is no modification as it is merely doing what the franchise

permits it to do.
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79.  ltis for this very reason that the legislature has determined that there is a need to impose
some limits upon the rights of a franchisor to do what the franchise permits the franchisor to do whether
the intent is to terminate a franchise (Section 3070(a)) or modify a franchise (Section 3070(b)). In both
these situations the statutes begin with the language, “Notwithstanding ... the terms of any franchise.,.”

80.  Accepting Roadtrek’s contention here would mean that if the franchisor may avoid the
application of Section 3070(b) by an express term in the franchise permitting the intended conduct
notwithstanding Section 3070(b), then a franchisor should also be able to avoid the application of
Section 3070(a) and terminate a franchise if the express terms of the franchise permit the termination.
Reaching these results would mean that both Sections 3070(a) and (b) would be rendered meaningless.
Any franchise term that gives a franchisor the right to terminate or modify a franchise for a stated reason
could be terminated or modified without a right to protest if that reason was found to exist(or as claimed
here, if the franchisor merely aileged that reason existed). The language of the franchise WOuld then be
trumping the language of the statute when the clear legislative intent was to have the statute’s language
trump the franchise language. The exercise of an express right to terminate is subject td legislatively
created limitations. Likewise the exercise of an express right to modify a franchise term is also subject
to legislatively-created limitations. Whether a franchisor is seeking to terminate a franchise in
accordance with an express right to do so or is modifying a franchise in accordance with an express right
to do so, the language of Section 3070(a) and (b) is applicable - “Notwithstanding ... the terms of any
franchise, a franchisor ... may not ....”

AS TO WHETHER ROADTREK IS MERELY COMPLYING WITH THE TERMS OF ITS FRANCHISE

81.  As with the 2006 franchise, the 2008 franchise in Clause “520 Roadtrek Termination”
states: “Roadtrek shall not ... substantially change the material terms of this Agreement (including the
Territory) without good cause.”

82, Clause 520 also states: “Except in instances of the insolvency or bankruptcy of Dealer,
or assignment for the benefit of creditors by Dealer, or failure to meet sales commitments in section 111
(sic), Roadtrek shall provide Dealer at least 180 days prior written notice of ...substantial change in the
material terms of this Agreement. The notice shall state all the reasons for such good cause action.”

83.  The reference in the Scotts Valley franchise in Clause 520 to “sales commitments in
22
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section 1117 tracks the language in the 2006 franchise. However, there are two problems with this
language. As for the 2006 franchise (Colton and Irvine), there were no sales commitments contained in
“gection 111, And, as for the 2008 franchise for Scotts Valley, “section 111" has nothing to do with
“sales commitments”. “Section 1117 of this 2008 franchise is the clause discussed above titled “Other
Manufacturers’ Products” which precludes any dualing by Scotts Valley with any other class B
motorhomes except Pleasureway. .

84.  Another change is that the time to provide Dealer with “prior written notice of
termination ... or substantial change in the material terms of this Agreement” has been reduced from at
least 365 days (one year) in the 2006 franchise to at least 180 days (six months) in this 2008 franchise.

85.  Clause “530 Good Cause” states what is included as “good cause” needed for Clause 520
actions (including substantial change in any material terms i_ncluding Dealer’s Territory‘). :Good cause,
among other things, includes under “2. Any material breach of this Agreement including but not limited
to clauses 109, 111, 112, 120, 140, 172, 187, 189, 190, 191, 192, 210, 301, 320, 330, 360, 375, and
600”. Despite the fact that there have been changes in the 2008 franchise as to the subjects of these
sections, these clause numbers track exactly the clause numbers in the 2006 franchise.

86. A comparison of the first three numbers with the subjects of the clauses in the two sets of

franchises indicates the following:

CLAUSE NO. | 2006 FRANCHISE FOR COLTON AND IRVINE | 2008 FRANCHISE FOR SCOTTS VALLEY

109 Basic Minimum Inventory stocking Sales Minimums - set at 60 per year
of 22 :
111 Dealer Commitment - Lists only No Dualing - (in Clause 110 of 2006

minimum purchases of 25 quarter/100 per | franchise)
year not sales

112 Dealer Effectiveness - Sales, service, parts, | Dealer Commitment - Requires
facilities, etc. no numbers set ‘ minimum purchase of 75 new-and
demos per year (similar to Clause
111 in 2006 franchise)

87.  Of these enumerated clauses, it appears that Roadtrek is claiming in its motion that all
three of the McMahon dealerships are no longer in good standing, citing “§109” of the Dealer
Agreements for all three of the locations. Roadtrek asserts: “The sales territory set forth in each Dealer
Agreement applies only if the ‘Dealer remains in good standing during the terms of [the] agreement.’

Good standing includes stocking a minimum level of Roadtreks (Dealer Agreements §109, Ex. 1 and 2.”
23
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[Exhibit 1 and 2 are the franchises]. (Motion, page 2, lines 20-25) Roadtrek in its Reply Brief also cites
Clauses 108 and 109 for Irvine and Colton, (Reply, page 2-3) and Clauses 108 and 109 for Scotts Valley
(Reply, page 3).

88.  For Irvine and Colton, Clause 109 refers to the failure to maintain minimum stocking

| levels, whereas Clause 109 for Scotts Valley refers to the failure to achieve minimum retail sales, not

minimum stocking as quoted above. Minimum stocking requirements for Scotts Valley is in its Clause
110. Clause 110 is not listed in Clause 530 for Scotts Valley or Colton or Irvine as one of those
described as a material breach.

89.  However, regardless of the reason for any attempt to appoint an additional dealer in the
Territory assigned to Scotts Valley, there is a requirement in the Scotts Valley franchise, as there‘is also
for Irvine and Colton, that “Roadtrek shall not ... substantially change the material terms of this
Agreement (including the Territory) without good cause”, and that under most circumstances, including
the failure to meet minimum stocking requirements, Roadtrek shall provide Scotts Valley with at least
180 days prior written notice of “substantial change in the material terms of this Agreement (including
the Territory)” and stating all the reasons for such action.

90.  The readings of the various provisions of the Scotts Valley franchise could lead to the
following conclusions:

a. Roadtrek has granted Scotts Valley an exclusive territory described as being that area
within a 50 mile radius of Scotts Valley.

b. This area may be changed by the appointment of an additional dealer in that Territory if
Scotts Valley fails to remain in good standing,.

c. Good standing requires that Scotts Valley meet both the minimum inventory
requirements (Clause 110) and minimum sales targets (Clause 109) which are treated separately in the
franchise for Scotts Valley.

d. The franchise expressly states that Roadtrek shall not substantially change the material
terms of this Agreement (including the Territory) without good cause.

€. The franchise originally gave Scotts Valley the status of being the exclusive Roadtrek

dealer in the Territory with the right to remain so unless Scotts Valley ceased being in good standing.
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f. A violation of Clause 109 (minimum sales requirements for Scotts Valley) is also
described as a “material breach” and constitutes “good cause” (under Clause 530) for Roadtrek to -
“substantial[ly] change ... the material terms of this Agreement” including the Territory, under Clause
520. However, in order to do so, Roadtrek has established by its franchise that it shall “provide Dealer
at least 180 days prior written notice” of its intent to do s0.2

91,  There are no provisions expressly relating to what notice must be given to Dealer if
Roadtrek is going to claim a loss of “good standing” under Clauses 108, 109 and 110 of the Scotts
Valley franchise, followed by a change in the territory from “exclusive” to “non;exclusive”. As the

franchise terms that Roadtrek claims have been violated are the same for both loss of good standing and

material breach, and as the conduct or lack thereof by Dealer is the same, with the possible consequence

here being the same (loss of the right to be the exclusive Roadtrek dealer in the assigned Territory), itis | .

reasonable to find that Roadtrek is obligated to comply with the same notice requirements pertaining to
the alleged breach of those terms. The only “notice” requirements for “any material breach” “including
but not limited to” Clause 109 are those in Clause 520.

92.  Ttis difficult to conclude that Roadtrek would have the right to declare unilaterally that
there is a violation of Clauses 108 and 109, meaning that Dealer is no longer in good standing, and that
these same violations, expressly stated to constitute a “material breach” under Clause 520, could be
treated differently as to the requirement of providing notice to the Dealer especially as the action
Roadtrek seeks to take is the same, changing the dealer’s Territory (indicated to be a “material term”)
from exclusive to non-exclusive.

93.  There cannot be and is not any determination being made now that changing the status of
the Territory from being exclusively assigned to McMahon’s Scotts Valley would constitute a .
“substantial change in the material terms” of the franchise.

94,  There is no information before the Board as to whether Roadtrek has provided 180 days

prior written notice that it intends to change the territory assigned to Scotts Valley from “exclusive” to

20 14 is noted that the requirement of providing 180 days prior written notice does not apply if the claim of Roadtrek is
the “failure to meet sales commitments in Section 111” of the Scotts Valley franchise, but Clause 111 is the no-
dualing clause in the 2008 franchise, not the sales commitment clause.
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shared with another Roadtrek dealer now or at some time in the future.

95.  As of the time of hearing on this motion, Roadtrek represented that it had not appointed
“Mike Thompson’s dealership within 50 miles of the Scotts Valley location.” (Reply Page 4, lines 18-
21) This statement is very narrow as it relates only to “Mike Thompson”, but, if this is the case and if
no other dealer has been appointed in that territory and if there is no intention of Roadtrek to appoint a
dealer in that territory then this protest is premature and the recommendation to the Board will be that
the Protest be dismissed without prejudice.

96.  However, if Roadtrek does intend to appoint another dealer thereby converting the
territory aésigned to McMahon’s Scotts Valley from exclusive to shared, then the Protest should proceed

to hearing with the same procedure as stated above in regard to the Protests of McMahon’s Irvine and

‘McMahon’s Colton.

97.  Itisunderstood that Roadtrek’s position is that McMahon’s Scotts Valley is not in good
standing under the terms of its franchise; that as a consequence of this, Roadtrek is permitted to appoint
an additional dealer in the Territory that the franchise statéd was the exclusive territory of McMahon’s
Scotts Valle:y;~ and that because this right is granted by the franchise, such an appointment would not be
a modification of the franchise. Roadtrek thus contends that, as a result of the above, Roadtrek is not
required by its franchise or by the Vehicle Code to give notice of its intent to establish an additional
dealer in what the franchise stated was the exclusive territory of McMahon’s Scotts Valley. |

98. “If Roadtrek is correct in all of the above assertions, and most important correct in its
conclusion that the franchise is not being modified, then the Board would have no jurisdiction and the
protest of McMahon’s Scotts Valley should be dismissed. However, there are questions of fact and
questions of contract interpretation that must be decided and which cannot be decided at this time in the
consideration of the Motion to Dismiss.

99.  If Roadtrek is not correct and McMahon’s Scotts Valley is in good sfanding as defined in
the franchise, then McMahon’s Scotts Valley will be contractually entitled to retain “the exclusive right
to purchase, display and resell Roadtreks, parts and accessories in the Territory... including lease & fleet

sales...” (See Clause 107).

100. And, even if Roadtrek is correct that what it intends to do is nothing more than what is
26
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permitted by the franchise, a permissive unilateral change in the Territory from exclusive to non-
exclusive, then McMahon’s Scotts Valley should have the right to establish that this is a modification
which comes within the language of Section 3070(b). |

101.  As was stated in the discussion pertaining to McMahon’s Colton and McMahon’s Irvine,
in regard to the terms of the franchise alone, there is a need to determine if:

(a) McMahon’s Scotts Valley is no longer in good standing;

(b) “The Territory” granted in the franchise is a “material term”; |

(c) The appointment of the additional dealer in “the Territory” will constitute a “substantial
change” in that “material term”,

(d) Roadtrek has “good cause” to change “the Territory”; and

(¢)  Ifthere will be “good cause” to permit Roadtrek to make a “substantial change” in a
“material term” whether Roadtrek is required to “provide” 180 days notice of its intended change; and
if so, '

€3] Whether Roadtrek has complied with the terms of the franchise.

102. And what is most important, is there a need to determine whether Section 3070(b) is
applicable “Notwifhstanding ... the terms of...” the franchise. |

103. The other reasons as stated above pertaining to the need for an evidentiary hearing of this
protest and the protests of McMahon’s Colton and McMahon’s Irvine are also incorporated here.

CONCLUSION AS TO THE MOTION TO DI1SMISS THE PROTEST OF MCMAHON’S SCOTTS VALLEY

104.  Unlike the situation with regard to McMahon’s Colton and McMahon’s Irvine, Roadtrek
does not admit that it has or intends to establish an additional dealership in the territory assigned to

McMahon’s Scotts Valley as has been alleged by Protestant. Roadtrek is directed to inform promptly

| the Board and McMahon’s Scotts Valley as to whether Roadtrek has established or intends to establish

within the next 6 months a Roadtrek franbhise at any location within the Térritory assigned to
McMahon’s Scotts Valley. This informafion shall be by affidavit or declaration of an authorized agent
of Roadtrek and sent to the Board by e-mail and hard copy no later than 10 days from the date this order
is sent to Roadtrek.

105.  If the information provided indicates no such establishment or intended establishment,
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the Proposed Order to the Board will be that Respondent’s Motion to Dismiss Consolidated Protests
with respect to McMahon’s Scotts Valley, Protest No. PR-2198-10, be granted a_nd that the protest be
dismissed without prejudice.

106. If Roadtrek replies that there is or will be an establishment of a Roadtrek franchisee in the
Territory described above, then an order will be issued denying Respondent’s Consolidated Motion to
dismiss the protest of McMahon’s Scotts Valley and the protest will proceed with a hearing as described
above. The Board staff will expeditiously set a telephonic Pre-Hearing Conference.

THE PROTEST FILED BY MCMAHON’S PALM DESERT - PR-2200-10

107.  The protest filed by McMahon’s Palm Desert alleges that Roadtrek “is the franchisor of
Protestant.” (Protest page 1, line 27-28)

108.  As with the other protests, it alleges that Roadtrek intends to establish an additional
Roadtrek dealer within Protestant’s exclusive territory and that this will result in a modification of
2]

Protestant’s franchise. ...

'THE PALM DESERT MOTION

109. Roadtrek’s motion to dismiss alleges that the protest should be dismissed as McMahon’s
Palm Desert is not a franchisee of Roadtrek

110. This contention is based upon the claim by Roadtrek that there is no franchise in
existence between Roadtrek and McMahon’s Palm Desert. If there is no franchise, there can be no
modification that would be subject to Section 3070.

THE OrPOSITION FILED BY MCIMAHON’S PALM DESERT

111, The Opposition filed by McMahon’s Palfn Desert alleges that:

a. “...such written franchise does exist”. (Opposition, page 2, line 10);

b. McMahon’s Palm Desert “has been unable to locate its copy of the franchise...”
(Opposition, page 2, lines 11-12);

C. McMahon’s Pal'm Desert “has been a Roadtrek dealer at its Palm desert location since

approximately December 2008/January 2009...” (Opposition, page 2, lines 11-13);

2! Although it is not necessary for the filing of a protest, a copy of the Dealer Agreement was attached to each of the other
three Protests. There was no copy of the Dealer Agreement attached to the McMahon's Palm Desert Protest.
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d. “Roadtrek has delivered units to this location, which units McMahon’s stocked and sold.”
(Opposition, page 2, line 13-14);

e. McMahon’s Palrﬁ Desert is listed on McMahon’s website as a Roadtrek dealership
location (Opposition, page 2, lines 20-21);

f. “(P)ursuant to V.C. section 11713.22 it is unlawful for a manufacturer ‘to fail or refuse to
provide a recreational vehicle dealer a written dealer agreement that complies with the requirements of
Section 331.” (Opposition, page 2, lines 17-20)

g. “If Roadtrek’s argument that no written franchise exists were in fact accurate, it would be
in violation of V.C. Section 11713.22 exposing 1t to moﬂey damages, injunctive relief and attorney’s
fees.” (Opposition, page 2, footnote 3)

THE STATUTORY. REQUIREMENTS FOR THE BOARD TO HAVE JURISDICTION OVER
THE PROTEST OF MCMAHON’S PALM DESERT

112, There is no dispute that for the Board to have jurisdiction over this protest there must be a
“franchise” in existence under the terms of which McMahon’s Palm Desert would be a “franchisee” and
Roadtrek would be a “franchisor”. The dispute between the parties is whether theré isorisnota
“franchise” in existence between them. If there is a franchise, McMahon’s Palm Desert is a franchisee
and the Palm Desert Motion, which is based solely upon the lack of a franchise, should be denied. If
there is no franchise, then McMahon’s Palm Desert would not be a franchisee, there would be no
franchise being modified, the Board would have no jurisdiction and the protest should be dismissed.

113. The Board’s enabling statutes include the following:

3050. The board shall do all of the following: ...

(d) Hear and decide, within the limitations and in accordance with the procedure

provided, a protest presented by a franchisee pursuant to Section 3060, 3062, 3064,

3065, or 3065.1. A member of the board who is a new motor vehicle dealer may not

participate in, hear, comment, advise other members upon, or decide, any matter -

involving a protest filed pursuant to Article 4 (commencing with Section 3060), unless all
parties to the protest stipulate otherwise. (Emphasis added.)

114.  Although the Vehicle Code was amended in 2003 to include Recreational Vehicle
franchises to those subject to the Board’s jurisdiction (by adding Sections 3070 through 3079),

conforming amendments were not made to the above Section 3050. The new statutes were effective in
29
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I
I
1
1

115. This protest was filed purportedly pursuant to Section 3070(b)(1), which provides in part

as follows:

Notwithstanding ... the terms of any franchise, a franchisor of a dealer of recreational
vehicles may not modify ... a franchise ... if the modification or replacement would
substantially affect the franchisee's sales or service obligations or investment, unless the
franchisor has first given the board and each affected franchisee written notice thereof
at least 60 days in advance of the modification or replacement, Within 30 days of receipt
of a notice satisfying the requirements of this section, or within 30 days after the end of
any appeal procedure provided by the franchisor, a franchisee may file a protest with
the board and the modification or replacement does not become effective until there is a
finding by the board that there is good cause for the modification or replacement.
(Emphasis added.)

116. As can be seen, this section applies only to a franchisor desiring to modify a franchise

of a “dealer inrecreational vehicles” and permits such a franchisee to file a protest.-

117. The Vehicle Code contains the following definitions:
» Vehicle Code section 331 defines a “franchise” as follows:

(a) A "franchise'' is a written agreement between two or more persons having all of
the following conditions:

(1) A commercial relationship of definite duration or continuing indefinite duration.

(2) The franchisee is granted the right to offer for sale or lease, or to sell or lease at
retail new motor vehicles... manufactured or distributed by the franchisor or the right to
perform authorized warranty repairs and service, or the right to perform any combination
of these activities.

(3) The franchisee constitutes a component of the franchisor's distribution system.

(4) The operation of the franchisee's business is substantially associated with the
franchisor's trademark, trade name, advertising, or other commercial symbol designating
the franchisor.

(5) The operation of a portion of the franchisee's business is substantially reliant on the
franchisor for a continued supply of new vehicles, parts, or accessories.

(b) The term "franchise" does not include an agreement entered into by a manufacturer
or distributor and a person where all the following apply:

(1) The person is authorized to perform warranty repairs and service on vehicles
manufactured or distributed by the manufacturer or distributor.

(2) The person is not a new motor vehicle dealer franchisee of the manufacturer or
distributor.

(3) The person's repair and service facility is not located within the relevant market area
of a new motor vehicle dealer franchisee of the manufacturer or distributor.
(Emphasis added.) '
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» Vehicle Code section 331.1 defines a “franchisee” as follows:

A "franchisee' is any person who, pursuant to a franchise, receives new motor
vehicles subject to registration under this code, new off-highway motorcycles, as defined
in Section 436, new all-terrain vehicles, as defined in Section 111, ... from the franchisor
and who offers for sale or lease, or sells or leases the vehicles at retail or is granted the
right to perform authorized warranty repairs and service, or the right to perform any
combination of these activities.

(Emphasis added.)

»  Vehicle Codé section 331.2 defines a “franchisor” as follows:

A "franchisor" is any person who manufactures, assembles, or distributes new motor
vehicles subject to registration under this code, new off-highway motorcycles, as defined
in Section 436, new all-terrain vehicles, as defined in Section 111, or new trailers subject

to identification pursuant to Section 5014.1 and who grants a franchise.
(Emphasis added.)

»  Vehicle Code section 415 defines a “mqtor vehicle” as follows:

(a) A "motor vehicle" is a vehicle that is self-propelled. - : o

(b) "Motor vehicle" does not include a self-propelled wheelchair, motorized tricycle, or
motorized quadricycle, if operated by a person who, by reason of physical disability, is
otherwise unable to move about as a pedestrian.

(c) For purposes of Chapter 6 (commencing with Section 3000) of Division 2,
"motor vehicle" includes a recreational vehicle as that term is defined in subdivision
(a) of Section 18010 of the Health and Safety Code, but does not include a truck
camper. 4
(Emphasis added. Chapter 6 contains the sections pertaining to the Board and the protests
permitted to be filed by recreational vehicle franchisees.)

» Vehicle Code section 331.3 defines a “recreational vehicle franchise™ as follows:

A "recreational vehicle franchise' is a written agreement between two or more
persons having both of the following conditions:

(a) A commercial relationship of definite duration or continuing indefinite duration.

(b) The franchisee is granted the right to offer for sale or lease, or to sell or lease at
retail, new recreational vehicles, as defined in subdivision (a) of Section 18010 of the
Health and Safety Code, that are manufactured or distributed by the franchisor, or the right
to perform authorized warranty repairs and service, or the right to perform any
combination of these activities.

(Emphasis added.)

THE APPLICATION OF THESE STATUTES TO THE FACTS BEFORE THE
BOARD AS TO EXISTENCE OF A FRANCHISE FOR MCMAHON’S PALM DESERT

118.  As can be seen from these statutes, the core requirement is that there be a “franchise” in

existence and that Sections 331 and 331.3 both require that there be a “written agreement” for a
franchise to exist.

119.  There is nothing before the Board to establish factually that there is a “written
31 '
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agreement” between McMahon’s Palm Desert and Roadtrek that would qualify as a franchise. As
explained below, even if the factual assertions of McMahon’s Palm Desert were accepted as true, they
would not on their own establish the existence of the “written agreement” as needed under these statutes
for a franchise.

120.  The Opposition filed in behalf of McMahon’s Palm Desert contains a Declaration of
Brent McMahon. This Declaration states in part that:

4, “McMahon’s opened its Palm Desert location in approximately November/December of
2008;

5. In approximately January 2009, McMahon’s executed a written franchise agreemént with
ROADTREK MOTORHOMES, INC. ... for McMahon’s Palm Desert location;

6. I [Mr. McMahon] executed the written franchise agreement on behalf of McMahon’s in
approximately January of 2009 and sent my executed copy to Roadtrek. However, after a'diligent
search, I and McMahon’s have thus far been unable to locate a copy of the written franchise agreement
for McMahon’s Palm Desert location, but such franchise agreement does exist;*

7. Under the franchise agreement, McMahon’s has began to stock and sell Roadtrek
recreational vehicles at its Palm Desert location in approximately December 2008/January 2009 with the
knowledge and consent of Roadtrek.

8. Roadtrek has stopped delivering units to any of McMahon’s dealership locations.”

121. What is not stated in the Declaration includes the following:

a. Whether (as was the case with the written franchise document for McMahon’s Colton
and McMahon’s Irvine) there was a witness who signed the franchise at the time it was signed by Mr.
McMahon.

- b. If there was such a witness who signed the document with Mr. McMahon, who this
witness lwas.

c. Whether there was a copy made of the document before it was mailed to Roadtrek and it

is this copy that cannot be located,;

22 There is nothing to indicate that Mr. McMahon is referring to a Dealer Agreement that had been executed by both parties,
which would be necessary for there to be a “written agreement”.

32-

PROPOSED ORDER GRANTING RESPONDENT'S MOTION TO DISMISS CONSOLIDATED PROTESTS WITH RESPECT TO
R-2198-10; PROPOSED ORDER GRANTING RESPONDENT’S MOTION TO DISMISS PROTEST (PR-2200-10); ORDER DENYING
RESPONDENT’S MOTION TO DISMISS CONSOLIDATED PROTESTS WITH RESPECT TO PR-2199-10 AND PR-2201-10




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

d. Whether at the time the document was signéd by Mr. McMahon, that it had already been
signed by a representative of Roadtrek. (This is the most significant fact that was not asserted in'the
Declaration.) |

122. Itis noted that the signatures on the franchises for the ‘other three locations were signed
and dated to indicate that they had been signed first by Mr. McMahon and subsequently signed as

“Accepted” by a representative of Roadtrek. The significance of this is that, even if Mr. McMahon had

signed the document as he stated there would have to be a signature of the authorized representative of

Roadtrek before there would be a franchise in existence.
123.  The signatures on the other franchises, as indicated in Paragraphs 25 and 64 above, are as
follows:

2006 FRANCHISE

For McMahon’s Colton and McMahon’s Irvine - Signed by Mr, McMahan with the date

shown as February 21, 2006; witnessed by Richard Biegel.
For Roadtrek - Signed by Jim Hammill with the date shown as February 22, 2006;
witnessed by Paul Cassidy.

2008 FRANCHISE

For McMahon’s Scotts Valley - Signed by Mr. McMahon with the date shown as January

31, 2008; (There is no witness signature.)

For Roadtrek - Signed by Paul Cassidy with the date shown as February 8, 2008;
witnessed by D. Allen.

124.  These signatures and dates indicate the following:

a. These franchises for the other three dealerships were signed first by Mr. McMahon. At
the time he signed them, they did not contain any signature in behalf of Roadtrek. The signing by Mr.
McMahon was an “offer” from his companies to Roadtrek. The franchises did not come into existence
as “written agreements” until they were signed by an agent of Roadtrek which in each case was
subsequent to the signatures of Mr. McMahon.

b. As to the claimed franchise of McMahon’s Palm Desert - The declaration of Mr.

McMahon that he signed the document does not establish that the docufnent had been executed in behalf
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of Roadtrek., Even if Mr. McMahon did sign the document as he stated, his signature alone would not
constitute a “written agreement” and there is nothing before the Board to indicate that the document had
been signed by an agent of Roadtrek.

C. The Reply Brief of Roadtrek was accompanied by a Declaration of James Hammill, the
President and CEO of Roadtrek, who declares that there is no record of a dealer agreement for
McMahon’s Palm Desert and that Mr. Hammill has no recollection of signing an agreement in behalf of
Roadtrek for a franchise of McMahon’s Palm Desert.

d. Without any evidence to establish that an agent of Roadtrek signed the Dealer
Agreement, even if signed by McMahon’s Palm Desert, there is no evidence of a franchise with
McMahon’s Palm Desert.

125, Asfor the other contentions in the Opposition filed by McMahon’s Palm Desert, these
are: |

a. “...Roadtrek has delivered units to this location, which units McMahon’s stocked and
sold.” (Opposition, page 2, line 13-14);

Although a contract may 'be established between the parties based upon their conduct, commonly
called an implied-in-fact contract, such a contract does not constitute a statutory “franchise;’ as defined
by the Vehicle Code. Such a contract based upon the conduct of the parties is not a “written agreement”
that is required for a “franchise”.

b. McMahon’s Palm Desert is listed on McMahon’s website as a Roadtrek dealership
location (Opposition, page 2, lines 20-21);

What McMahon’s lists on its own website does not satisfy the statutory requirement of a “written
agreement” as required in the statutory definition of a franchise.

C. “(P)ursuant to V.C. section 11713.22 it is unlawful for a manufacturer ‘to fail or refuse to
provide a recreational vehicle dealer a written dealer agreement that complies with the requirements of
Section 331 (sic).” (Opposition, page 2, lines 17-20)

I
I

1
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126.  Section 11713.22 in its entirety provides:

(a) Upon mutual agreement of the parties to enter into a recreational vehicle
franchise, it is unlawful and a violation of this code for a manufacturer, manufacturer
branch, distributor, or distributor branch licensed under this code to fail or refuse to
provide a recreational vehicle dealer with a written recreational vehicle franchise
that complies with the requirements of Section 331.3.

(b) Notwithstanding Section 331.3, a recreational vehicle franchise described in this
section shall include, but not be limited to, provisions regarding dealership transfer,
dealership termination, sales territory, and reimbursement for costs incurred by the dealer
for work related to the manufacturer's warranty for each line-make of recreational vehicle
covered by the agreement.

(c) This section applies only to a dealer and manufacturer agreement involving
recreational vehicles, as defined in subdivision (&) of Section 18010 of the Health and
Safety Code, but does not include an agreement with a dealer who deals exclusively in
truck campers.

(Emphasis added.)

127.  As in the other sections defining a “franchise”, this section also requires that there be
“mutual agreement of the parties to enter into-a recreational vehicle franchise” and reinforces or at least
recognizes the importance that this mutual agreement be in writing. The “mutual agreement to enter
into” the franchise does not dispense with the need that there be a written agreement for-there to be a |
franchise but in fact recognizes the imporfance that the agreement be in “written” form as otherwise
there would not be a “franchise” as defined in Section 331 or 331.3.

128.  The statute uses the language a “mutual agreement ... to enter into ...” an RV franchise.
There is a difference between an “agreement to enter” into a recreational vehicle franchise, and the
actual entry into the franchise relationship itself. This could be interpreted to apply to at ieast three
scenarios. These are: (a) The “agreement to enter” could be just that, the parties agree today to enter
into a franchise tomorrow, meaning there would still be no franchise until “tomorrow” and only then if
the document is signed by both; (b) It could be that the statute is directed at a situation in which the
parties orally agree today to all of the needed terms and consider the “deal done” with the written
franchise to be signed by both of them in due course as a formality; or, (¢) It could be that the statute is
directed at the situation in which both parties do sign the written document but the purported franchisor
refuses to provide a copy of the written document to the purported franchisee, or the document that is
provided does not comply “with the requirements of Section 331.3”.

129.  If the facts indicate either scenario (a) or (b) exists, even though the purported franchisor

may be found to be in violation of the statute, there would be no franchise. Under these circumstances,
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finding a violation of Section 11713.22 does not result in the finding of a franchise and in fact would
result in a finding that there is no franchise as there was no written agreement. In essence, a party
claiming to be a franchisee would be in a Catch-22 situation if that party also claims that the facts are
those described in (a) or (b) above, as such a party would be at the same time claiming that the statute
was violated because there is no written agreement (meaning the party is admitting the lack of the
writing needed for there to be a franchise). ‘

130. Itis possible that Seétion 11713.22 was intended to apply to situation (c) above, where
the parties have reached a mutual agreement, the franchise document has been signed by both, but either
no copy has been provided to the franchisee or the franchise document does not comply with Section
331.3 as mandated. But, as with situation (a) and (b), the violation of Section 11713.22 does not
establish the existence of the “franchise” that is required to exist for McMahon’s Palm Desert to be a
franchisee. Section 11713.22 makes it unlawful for the manufacturer “... to fail or refuse to provide a
recreational vehicle dealer with a written recreational vehicle franchise...” but, before such a finding cén
be made, the Section initially requires that there be “... mutual agreement of the parties to enter into a
recreational vehicle franchise...” And, even if there is such mutual agreement, and even if Section
11713.22 is violated, until the agreement is in written form, there is no “franchise” as defined by the
Vehicle Code.

131.  The facts as alleged by McMahon’s Palm Desert could suppott the findings that there was
a “mutual agreement of the parties to enter into a recreational vehicle franchise™ as established by the
alleged conduct of the parties and therefore it is possible that Section 11713.22 was violated.

However, the facts as aileged by McMahon’s Palm Desert do not support that critical first element
which must be shown for McMahon’s Palm Desert to be a franchisee, that there be a “written”

/1
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agreement. 23 McMahon’s Palm Desert may establish what is termed an “implied-in-fact” agreement
based upon the conduct of the parties but'such an agreement will not 6perate as a statutory “franchise”
as it is not written.

132.  An additional contention in McMahon’s Palm Desert opposition is: “If Roadtrek’s
argument that no written franchise exists were in fact accurate, it would be in violation of V.C. Section
11713.22 exposing it to money damages, injunctive relief and attorney’s fees.” (Opposition, page 2,
fbotnote 3) ‘

133.  As stated above, if scenario (a) or (b) applied, the fact that McMahon’s Palm Desert may
establish it is entitled to the relief mentioned, does not make it a franchisee under the statutory definition
of a franchise as thére would be no written agreement. And, if scenario (c) applied, the franchise would
exist because it is in writing not because Section 11713.22 may have been violated.

CONCLUSION AS TO THE MOTION TO DIsSMISS THE PROTEST OF MCMAHON’S PALM DESERT

134. It is recommended that the motion of Roadtrek to dismiss the protest of
McMahon’s Palm Desert be granted and that the protest be dismissed without prejudice. If

McMahon’s Palm Desert can establish there is a “franchise” in existence, the protest may be re-

2 There are other provisions of the Vehicle Code that focus upon the importance of a “written franchise” that has been
“sioned by both parties” including Section 11713.23 which provides as follows:

(a) A recreational vehicle manufacturer, manufacturer branch, distributor, or distributor branch licensed under

this code shall not sell 2 new recreational vehicle in this state to or through a recreational vehicle dealer
without having first entered into a written recreational vehicle franchise with that recreational vehicle
dealer, that complies with the requirements of Section 331.3 and that has been signed by both parties.

(b) A recreational vehicle dealer shall not sell a new recreational vehicle in this state without having first
entered into a written recreational vehicle franchise, that complies with the requirements of Section 331.3,
with a recreational vehicle manufacturer, manufacturer branch, distributor, or distributor branch licensed under
this code, that has been signed by both parties.

(c) (1) A_recreational vehicle manufacturer, manufacturer branch, distributor, or distributor branch shall not
ship a new recreational vehicle to a recreational dealer on or after January 1, 2009, without a recreational
vehicle franchise that has been signed by both parties.

(2) A recreational vehicle dealer shall not receive a new recreational vehicle from a recreational vehicle -
manufacturer, manufacturer branch, distributor, or distributor branch on or after January 1,2009, without a
recreational vehicle franchise that has been signed by both parties.

-(d) Any new recreational vehicle inventory that has been purchased by a recreational vehicle dealer, or shipped
by a manufacturer, manufacturer branch, distributor, or distributor branch, before January 1, 2009, may be sold at
any time without a recreational vehicle franchise.

(e) This section applies only to a dealer and manufacturer agreement involving recreational vehicles, as defined
in subdivision (a) of Section 18010 of the Health and Safety Code, but does not include an agreement witha
dealer who deals exclusively in truck campers.

(Emphasis added).
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filed if the facts so warrant.

PROPOSED ORDER CONCERNING MCMAHON’S SCOTTS VALLEY ’

135. Roadtrek is directed to inform promptly the Board and McMahon’s Scotts Valley as to
whether Roadtrek has or has not established or intends to establish a Roadtrek franchisee at any location
within the Territory assigned to McMahon’s Scotts Valley. This information shall be by affidavit or
declaration of an authorized agent of Roadtrek and sent to the Board by e-mail and hard copy no later
than 10 days from the date this order is sent to Roadtrek.

136.  If the information provided indicates no such establishment or intended establishment,
the Proposed Order to the Board will be that Respondent’s Motion to Dismiss Consolidated Protests be
granted with respect to Mega RV Corp dba McMahon 's RV v. Roadtrek Motorhomes, Inc., Protest No.
PR-2198-10 (Scotts Valley), and that the protest be dismissed without prejudice.

137.  If Roadtrek replies that there has been or will be an establishment of a Roadtrek
franchisee in the Territory described herein for McMahon’s Scotts Valley, then an order will be issued
denying Respondent’s Motion to Dismiss Consolidated Protests with respect to Mega RV C"orp dba
MecMahon’s RV v. Roadtrek Motorhomes, Inc., Protest No. PR-2198-10 (Scotts Valley) and the protest
shall proceed to hearing as indicated above. The Board staff will expeditiously set a telephonic Pre-
Hearing Confereﬂce.
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PROPOSED ORDER CONCERNING MCMAHON’S PALM DESERT

137.  After consideration of the pleadings, exhibits, and oral arguments of counsel, it is hereby
ordered that Respondent’s Motion to Dismiss Protest is granted with respect to Mega RV Corp dba
McMahon's RV v. Roadtrek Motorhomes, Inc., Protest No. PR-2200-10 (Palm Desert), and the protest is
dismissed without prejudice. If McMahon’s Palm Desert can establish there is a written agreement

constituting a “franchise” in existence, the protest may be re-filed.

I hereby submit the foregoing which
constitutes my proposed order in the above-
entitled matter, as the result of a hearing
before me, and I recommend this proposed
order be adopted as the decision of the New
Motor Vehicle Board.

DATED: April 19,2010
?Mw&v‘é '
. e 1
By:

ANTHONY M. SKROCKI
Administrative Law Judge

George Valverde, Director, DMV
Mary Garcia, Branch Chief,
Occupational Licensing, DMV
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| HONE & PARK NIOTORHOMES ROADTREK DEALER AGREENENT (CDNJU.S)

THIS AGREEMENT MADE BETWEEN: .

HOME & PARK MOTORHOIMES, &, division of MANMAR MOTOR CORPORATION, a company tncorporated
'under the laws af the Fravinee of Ofitaria, having Its head office at 100 Bhirley Avenue, Kitchener, Ontario,
.Canada. N2B 2B1 (harsin after called “rlome & Park"), ' : :

-E]ﬂd-

'MEGA RV CORPORATION, doing busmess as MCJ\/IAHON'S RV, having Its head offlce al 1312 RV Center Dr
18, Coltor, CA, UEA, 92824 and dlomg business alt 1312 RV Center Dr #18, Colton, Cb, 82324 and at 6441 Burt
Roacl #10, Ivine, GA, 82818 (hereln after called "Dealer")

WHEREA&? Hormme & Park 1s engaged in the bu&lne*s of m:anl.lfacttlrmg and selling Roadirek class 'B' motorhomes
'(hel ein efter callad "Roadireks") in Cankds, Lnlied Statas and other places.

AND WHEREAS Home & Park is wmu ng to sell Roadtreks to Dealer for ramalﬁa.
AND WHEREA° Dealer degires to purcha&ae such Poadtrek far \*eml@.

:NOW THEREFORE THIE AGH&FMEMT WITKESSETH THAT, In conglderation ¢f the mutual promises and

covenants contained herein and offler goorl and valuable conslderat:on itis agreed by and between the parties

hereto as follows: i

-100 Bales {o Dealars

107 Selling Agreement

.Dealer shall have the exclusive nghi i) purr‘]'laJe, dlvplay and resell Roawtreks, parts and accessories in the
“Tendtory as mutually agresd to by Deeler and Fiome & Park, including lease & fleet sales, but excluding factoty
salles to rental ciompame\, and at natlonal and mm@/provmcxai shows. Tlns agreanent shall remain in full force
‘and effect for a period of three (3) y&ars unlesa It ialarminaied for muele as indicated in clause 375 or n ]
'tprrrnnausr_l as indicated in glausas 111, 501, and SZD

108 Dealer Territory (Primary Araa un“ farket Reﬂpm nsibilliy)

-Dealer tarritory shall e limlted to an area within B0 mile radil of Irvine, Califormia, Gatton, Califorriia and Stantor
.California. 3o long as Dealsr ram‘alns In good standing during the terms of this Agreament, Heme & Park will not
locate anather dealer within Demlorlu territory.

109 Dealer Stucking of Readtreks
Dealer acknowladges that to rernain in good standihg uhdal this /«\gr%mam subject to product availability, new

Roadtreks must be stocked and prominently dinplayed at each of Dealer's sales outlets within Dexaler's tarritory
according to the following schedule: . .

Six(6) 170 Model
ASIX(G) 190 Modal
|Four (4) 210 Modsl
Six(6) RS Model

o

I Home & Park replacas any of the above models, the new mc-dai(ﬂ) shall replace the reptaced nmodel(s) in these
- requirements. If Home & Parl discantinues any of f1e above meodels without replaicemernt models, thay ahall by
- delated rom these requirements, If Home & Parlk infroduces any new modsies that do noi replace any of the above
_models, Dealar shall stock at lerst bne of each of ﬁesrz rew moadeals aii pact lncation within Dealer's tarritory.

"If a particular modsl speciiled abovc is not available from Home & Park within fifteen (15) days of ihe Dogler's
“retall dalivery of the previous Roadirek of that model, Diealer will stock another model as a subatlituia,

EXHIBIT 1




FROM :Plckalon’s RU . ’ FAX MO, 9496536713 2h, 22 2é @z 16Pr P
02/21/2006 16:26 FAX 514 745 1181 ROADTREXL by HPE - MCMAHONS IRVINE [@ous/ 0L0

D

:N spwlihstanding unusual elreurnstances, upor 6:mchi renewal of thls agreement, Dealsr's stocking reguirements
;wlll be adjustes] hased on inventory turns of 4 ta & on the average af Degler's previous two years of retail sales of
new #nd demanstrator Roadirekes. f :

110 Other Manufacturers’ Products
Dealer may stock slaes B motorhomes by mther manufacturers.
M1 Diealer Gommitment

fDealar agress to purchase for retail sale & minimum of one hundred ('IQO) new atd demoenstrator Roadtreks per
‘calendar year, Dealer will be considered In bregch of this agreement in the event that Dealsr does not puichase.
and take delivery of 25 Roadireks by March 31, 50 by June 30", 76 by September 3¢™ and 100 by Decemtbier

171" of each year. : i

‘Dealer will not anter any agreemenf with any other
mett of sxceed the terms of this agreement.

lass B rnanuiacturer that will impact the ablliity of Dealer to

.Additionally, Horne & Park will warls with Dealer fo expand his operation effectively, suljsct to our normal
-conditions, as long as thal expansion does not grictoas on other dealers’ torritories. Such expansions may
-require ghanges to stocking levels for each location and slso to minimum sales commiliments, These expanaions
will be negotlated at the time of the @xpansion. If Déaler expands hle operation to new locations, Roadtrek will be
the number one selling class B motarhome at those locationg,

-Additionally, Home & Parl¢ will ensure that [ealer receives first priority l;’bl'l new praduct in ihe State of Galifornia.
112 Dealer Effectivenens '

Dealer's effectiveness will be reviswad annually on the basla of Dealer's retail-sales ant/or regiutrations, market

.share (where svailstle), siacking of Roadireks and Readirek service parts, sales and service personnel and
facilitian, cuglomer saiisfaction, and warrsnty and service performance. Dealer must meet or exceed mipimum
levels of effectiveness as defined by Home & Park. Wiltten effeciliveness reviews prapared by Home & Park will -
be furnished to Dealer, For further details, terms and conditlons, see www rosdirek. com/deglers/ under
Advertising/intro & Programs/Dealer Eliie Program..

.t

220 Whirdriwes Bieplay Reguiretients for Mainr Lbhcal and Reglongl Shows

" Itis recognized and agrawd fhat to achieve proper froration of Roadtrek, a rirfmum number of Roadirel models
-rmust be shown in avery major show in Dealer's teritory. At the time of this Daaler Agreement, the major local and
‘regional shows in Dealer's tarritory grel . S o :

Name of Show Locatinn o |Monih

HE any of these shows are located in another Roavlirek dealer’s tersitory as well, than betn Dealers will share the '

-right to display Roadireks in that show, From time to time, shows and sverity rnay change. Dealer will have first

rights to display Readtreks In new shaows in Dealer's territory, Where Daaler’s territory overlaps with another
Roaclirak desler's territary, ot Dealers will share this right.

“Minimum display requirementis for each majur loca) and regional show shall be etjual i Dealer's “selling ssason”
Stocking Requirements as noted in Sactan 108,
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Home & Paricimay miske exception:{s or allow subatiiutions to these display reguiraments of add pompany owned
vehildles to @ show if discussed befbre hand with Déaler, This llet mey be ahendad from time to time by Home &
Park if products are introduced and/or discortinued by Home & Fark.

" If Dealer will nat meet the ahovs minimum display tequirermarte or will ot paridipete In a major local or regiona!

ahow In Dealer’s tartitory, Home & ©arl reserves tie right to allow another dealer to digplay Roadlreks in that

" show.

" 127 National and State Shuws and Ralliss

B

Home & Park will coordinate all national and state ¢.hows and rallies. Dealer will have the right to participate and
share in the retail display and sale uf-Rpadireks at these events, provided Desler can meet the requirements for

: staffing, ssles, display vehicle purchasing, retall finncing, service and delivery requirad for these-events.

. 140 Factory Leads

All consumer leads provided by Home & Park to Déaler are the exclusive praperty of Home & Park and are o be
used for the malketing of Roadtrai products only. No consumer lead provided by Home & Park zhall be taken to

. muw mnother manufacturer's dass B motorhome unless such sunelmer specifically raquests to see other

manufaciurers’ slaas. B motarhomass.

© 463 Programs & Ihcentives

Home & Park will deduct from each Romdtrek invoi'ge all consumer and dealer rébetes and incendtivas (‘cash
backs”) and salesperson cash incentives (SPIFEa)in effsct at the tima 4f wholesale delivary to Dealer excluding

gejeaperson recognition rawsrds. There shall be nd allowances, payméints or shargelbecks for changes to these
applicable rebates and/ar incentivas from the time of whislessle delfivery of euch Roadirek to Dealar until the retail

© dellvety of each Roadirek by Dealér,

Additlonelly, Home & Park will deduct 1.0% fram aéch Roadtrek involes I lisu of ts advertising assistance, show
assistance and floar plan financing reimbursement programs. -

© Furihermore, Home & Park gigiees to co-op an anﬁual Roadtrek Top Balesman Award of 5,000 dollars. Home &

Park will pay $2,500, pius half the tost of 18 frophy and brief cage, chosen by MoMahons. This will be awarded

annually at MoMahon's Award night in December. |

4T F‘ra'csmslng Orders

157 Home & Fark Bules

Home & Park agraes to oell anly through gualiiied, licensed dealers, when requirad b do so by stale law.

148 Denlar Oparations

'l
)

Horme. & Park will distribuie naw Rfoacltreks to it Dicaler i & fair and eé‘]ultable manner, |f requested, Home & Park
wlll provide information on the method of allocating distribution.

171 Roadirek Orders and Confirmations : o

Rondirek orders shall be In wrltng. Written ordar conflrmations shall bé raturned promptly jy Home & Park, and
shall be signed ant raturned prompily by Daaler, For further ditalle, terms and conditlans, see
voyye roddbisl sarn/deslers under Advertising/Intro’ & Prograrns/ Dealer Elite Program.

172 Order Cancellations

Acknowledgad arders may be cancalied by Dealer with a §250 canceliation cHarge I the vehicle hae not been
altered to Dealer's specificationz #nd Hornz & Park i netified af least 2 weeks mrior o shipping. Ordure Tor
Roadtreks with urusual apacifications cannotl be aanceled. For further detalle, terms and condlilons. ses

www. roadirel comfdeslars under Sales/Policies & Progcedlras/Cancellation of Orders.
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174 Prices and Terms.

Disaler Wil be charged in sicourdance with effective publighed prices including dellvery oharges if requested and |
:any applicable adjustments. All praducts ghalt be sdld E.O.B. Home & Park's manufacturing plant and head office
';in Kitehenar, Ontarto. All toits relating 1o delivery shall be the responsthlity of Dealer aven though arrangerments
may have, at the raguest of Dealer, bean made by Home & Park. Post dated checks lasued for paymants to
Hore & Park will not be aseepted. For further datails, terms and condlions, gee Home & Park Motorhomes Order
‘Eorm and wwy.roadirek comy/dealgis under Saleg/Folleles & Procedures/Prices, Specifications, Distounts &
Rantal Program. 5 . : .

. -Home & Park wlll provide Damler with writfan price Nats, and provide wiftker rotice of any price changes at least
110 days prior to shipping. Daaler may cancel order [n writing within 10 days after recelpt of nofice of price
.changes. Prices, specifications andequipment are further subject to th terme end corufitions of the Hpme & Fark
-order form and invoice. .

2'179 Delays or Faflure o ‘F«‘mduce:
'Dealel may cancel without a eancellation charge any arder which has not een delivered within four weaks of a
promised delivery date, Home 5, Bark will not s liable for darnages, whather direct or indlrect or whether legal or
syuitabla, as aresult of any delay-or-feliure to deliver Roadiraks howavar caueed. ‘

180 Warranty from Hoime & Fark -

iMome & Park agraes ¢ wararnt Roadtreks to customar and authorizes Deajer perfarm warranty work in
“acourdancs With Home & Park's Lirhited Motarhioma Warranty as spacified af www rordirgl om/deelers under
Service & Warranty/Warrghty Poliey. Itis specifically acknowledged by both Homs & Park and Dasler that the .
‘only warrepty expressed or implied, on Roadtrelks, is the warrantiak of Home & Park, the shassis manufacturer,
-and the maljor corrponent manufacturers.

187 Siervice Tools ansd Equipment -

Deasler shall acquire and maintein for use in dealsrship operations suct diagrostic equipment, toals, other
equipment ang machinery (of equal or sumparablé typs and quallty to that recommended from time to time by
‘Home & Park), as are necessary to:maet Dealar's warranty and servicd respangikilities in accordance with Home
& Parlt's policies and proceduras at www. roadirelc.cam/deslars under Service & Warranty and applicaible. Product
Information Circulars at www.roadirelccorm/dealers undar Bervice & Warranty/Prasuct infa Cireuilars.

188 Maintenance and Repair Service

Desler shall perforin other maintenance and repair service, excluding chassia rnaintenencs and repalr,
repgonably required Dy all owners and users of Roddirels regerdiess of whare the Roadtrak was originally
purchased. Dealer shall provide eath ousiomer with a copy of the repair order iternizing the work parformed mnd
the charges tharafore. : ‘ : : o

119(3 Burvice Rasponsibliities

Dealer shell maintain and direct trained, quality ser’yic& and parts depattments, providing pramp, fueality, and
courteous aervice to all owners and ueers of Readirelks ragardiass of whera the Roadtrek was ariginally
purchased. In the cage of inabllity of the servis departrnent to provide required gervice, Dealer ghould refer the
suatomer to Home & Park of to an approved subsontracior of Hormne & Parl for gervice.

191 Pre-Delivery Servics
“Dewler shall be respanslble for the inspection, condliioning and repalr of the. Roadtrek before delivery as set forth

|0 the “QuislityCare" Pre-Deliviry Report furnished by Horme & Park, This report shall be faxed 1o Home & Park
within 48 hours of retall defivery.

192 Warranty and Campaign (Recall) Sgrvice

- i
Dualer shall parform wartanty garvige on any Roatlirek in acsordance with Harhe & Park's Limitad Motorhome
Warranty regardlass of whers the Roadirek wes ariginally purchesed, Desler shall earry ouf campaigh instructions
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tsued hy Home & Fark fraim time tq time, Warventy: and campaign (rucsll) servipe shall be claimad using
allowances at wyw, roadunk cory/dealers under Seryloe & Warranty/Labour Allowances. Home & Parl may ship
parts in quentity to Dealer to affect such campaign fervice, and if such parts are in exostis Of Derlers
raquirements, Dealer may relurn unissed parls to Home & Park for eracit after complation of the campalgn. Dealer
hall malntain adeyuate records forall warranty and service work prsrfc»r:med by Dealer.

{ . .

492 Warranty #int Catnprign Labér Clalms

‘Daaler shall sutralt claims to Homé & Park for reimbursernent for the iehor arld parts used in performing wamranty
.and campalgn work, Dealer shall malntain adequate records and docurients slipporting such clairne in
-accordance with the provisions of Home & Pari¢y Limited Motorhome \A?t-:rranty. Hatne & Park shal reimburse
‘Dealer up to Dealer's posted retail labar rate hased on Dealer's aervice facilites and personnel, rmatlest rates in
‘Depler’s area, and Desaler's wustomar agtisfaction ratings. For farther getalls, terma and conditions, &ee
www_roadirek copp/dealars under Service & Warrarity/Warranty Claims, '

‘194 Warranty Parts Rélmbursamc'?nt

‘As long as Damler maintains a stocl% of replacemant parts &% specifled i clause 210, kome & Parl shall
reimburee Dealer for warrarty parts in accordance With the driails, lerms and conditions. specified 8t

www roadipsk.corm/desalers ungler Servise & WarmﬂiylPart-s/Minimurr;-Earts.istocklng Requirement,

186 Warranty Authorizaiion

Hume & Park authorlzes Desler to Underiake warreinty rapairs in accordance with Home & Purk's Limitad
‘Motorhome Warranty ae spectfied at Wy. roagjp[gk.}com/demers under Service & Warrenty/Warranty Policy.

197 Paris Lists

Parts ligts will be provided.

200 Parts_ang, Accesgorles
;20’( Génuina Parts

: Dealer shail promole the uss of Home & Farks genulne parts for sesvics, repair and *esale (including wholesale)
-within his Tarritary. Home & Fark will provide price lists of lts available paris and accegsories. Home & Park shall

endReavour ktc; maintain on hand stosks ¢f parts and accaseories for current models and the twa prior mode! years"
of Roadtreks. ; '

‘240 Parts Btocks by Dealer |

!D‘aale‘r shall mgxir;taln 8 stoc_k’ of replacement parts, Including genulne paid, In ascordance with Minimum Parts '
* Stocking Requirernent apacsﬁgxcl at www.roadtielcom/dealars Wnder Service & Warranty/Parts, in gquantities ade-
quate o meet anficipated customner demand. Dealer's regponalbility to maintain stoske of genuine parts shall be

subject to Home & Park's filing Dealer's orders. ' :

- 300 Faclli

. a0 Farﬁiliiy and Loacafion

"Dealer shall establish anel I’l'na(niain:a dealership fasility capable of. o 5 Bl i iential of
Dealer's Territory. : p facility cepeble of meefing the salus mig service polential of
402 Respansihility j ! ' : X

. I

- Daaler g fuifiiling hig raapon”ibility.for faciiit it i  If he i i i
L S y mainterences mnd uplkesp If he is operatin wi ormally te
* standards and practices for RV dealer oparatlons. i P g withln mormlly accortod

305 Signage
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Home & Park shall supply design information for signs. Dealer may .lnstiall algns at Delers location identifying
‘Roadirel and Dealer's sales, parts and service capatilliies, all to be cotmpatible with Home & Park’s desigria,

i

" 120 Dealer Persannel

‘Dealar shall employ and trsin competent persornél ot goor character, who will enabis Dealer to fulflll his
responsibillties urider this agreament. Home & I>arl, may provide adviis o Dealer in determining perscannel
requirements mnd in develaping atlequate training programs for salas, dérvice ard parts parsonnel. To meet the
‘tralning needs of the deslership, Dealer ghall cause hia peraennel fo atiend training courses canducted by Hame
& Paricor lts representatives from flime to tirme.

'8¢ long as Dealer remalns in pood standing during the terms i this Agreemsit, Home & Park wlil cooperate fully
“with Desler in sll special prormations whiclt predominartly dighlay and adveriise Rordtreks, subject to availablifty
;of personnel and resources. : ‘ B

Y

‘230 Capltal

:D@a\er shall at all times maiftain and employ in cori:nection with his deslership operations, separately from any

' other bueiness of Dealst, such total investment, net warking capltal, aderjuzte lines of wholesale credit and '
competitive retail financing plans for Roddireks, thett will enalle Dealer to fulflll his responsiblities Lnder this
“agresment. ' .

350 Finangial Repeorts

In furtlarance of thelr muiual interests, Daaler shall furnish to Home & Park an an annual basis, 8 complets
financial statement reflecting the true financial eonditiom of the dealership operations. Upan revisw of gach annual
“financial staternent, Hames & Park wil sdvise Dealer n writing if they are approved for C.0.D. tarms of paymant.
: Fingnicial information fumished by Dealer hall be held on a canfidential bagis by Fome & Park zind shial not be
-dlgclosed to any third party. B

*355 Dellvery, 8ales and Estimate Repors )
To enable Home & Park to evaluaté produciion schadules, Desler agrass to complete ang refurn Home & Park'é-
warranty Feegistration Form and provide estimates and sales repotts as reasonably requested from time to time .,
-py Homs & Park. : '

" a0 Customer Relations

- Dealer shall cooperate in imptemeriting Horne & Park programs and dgvelop whd maintain hlg pwn cusiomsr
‘relations programs designad to davelop good rafationships baiween Degler and the public. Bealer shall pramptty
“investigaie end reasonably address all complhainis krought to his aftention by Home & Park or 1 public relating
‘1o the sale or servicing of Roatlireks in Dealer's lovality, st as to devslop pulfie parficdance in Drealar, Home &

. Parlcand Roadireks. Desler shall report to Home & Fark the detalls of somplaints recelved by Dezler retating to
' Horne & Purlds product. .

' 370 Business Prasfices, Arlverlining and Prograims
- Degler shall conduct dealership oporationy In & manner that will reflect favarably at all times or the reputation of
Dealer, other authorizet Roadirek deaiers and Home & Park.

975 Compliance with Laws, Rules and Reguiations .

| Reth Dealer and Home & Park shall comply witl il applicable Tederal, state, provincial and local laws, rules and”
: re_gulatic_m in the sale and aervice of Roadireks. Dealer and Homa & Park will gxehange inforraigtion o comply
_with all federal, Btate, provincial and jocal conaumer protection laws.

If any condition herein contravenes the valid laws af any state or provincs or athar jurisdiction wherein this
. Agresment is to be perforrnad, or denles agtess 10 the proceduras providad by auch laws, sueh condltion shall be
 desred madified to conform o such lawt, gl gl bther prms and condltions ghall rernain in Tl foree and effect.
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280 Daaters Hours of Business !

' To the end that the needs of Roadtmk sugiomers and gwhers are mel, lhe datigryhip chall he open for business
atleast during @ll houra and deve wmch are L;\J'a'fl‘)i'ﬂ"ﬂ‘}l It the local arew mric) lawlt for such operations in Dedlet's
' loculity.
500 Termination of Am‘a@n'nen‘l:

© A0 Dawler Termination

Deaflsr may termlnm‘re thie mgreement at any fime hy giving wrltten nouca of such intention to Homa & Park st
 least 366 days prior o the effective date spaciled for terrmination.

520 Home & Park Termination

Home & Parl shall not, diractly or Lhrough any OﬁlCEF,A agent or employse, terminate, cancel, fail to renew or
! substantially change the material r@rma of thie ;ﬁgre\emem (including the Territory) without good cause.

* Exeept in instances of the lnwolvency or bankruptcy of Dealar, or aaslgnrneni for the benefit of creditors by Dealer,
ar fallure to maet eales commitmants in section 111, Fome & Park shall provide Dealer at lerst 385 days prior

* written notice of tarminetivn, cancellation, failure fo renaw or aubatantisl change in the material torma of this
Agraemant, The motice shall state all the reacona for such action,

- B30 Good Gause
For purposes aof this Agreemeant "géod causs” shall.' include:

1. Bankruptey, maulvumcy or an asstgnment far thss henefit.of creditors;
2. Any material breach of this Agresrnent including but not lirmlted 1o clauses 109 111, 112, 120, 140, 172 187,
, 189, 160, 184, 182, 210; 301, 320, 330, 360, 370, 375 and 6O0;
3. Conviction of Deeler of a felony;
4, Fnmilure of Dealer to condust normal business opc-:rauons in acccrdance with =il minimum required Sﬂandarde.
whether by this agreement or otherwise by law, for 8 consecutive period of 30 days;
© B, Conducting operations of the dealersh:p in ¢uG]‘] # faghion that it adversely affests the good name of Dealer or
Home & Park. : .

© 588 Qanﬂdsnﬁmmy Clause

i Dealer agrises {o keep the terms of {his agraement ‘confidential, Rele"\m}*: @Y any of the informafion or programs to
any person of corporatior, without Huma & Parl's-sxprese wrilien consent, will be grourdls for instant-cancellation
i -under this agresment, .

585 Rupurchase Obligation
If this Agrasmant s terminated or canoahmﬂ by Home & Park, Home & Fark shall repurchame:

1. Al inventories of new, unused and untilad F‘oad’crel(s sold by Home & Park to Dealer for resate within the
previous 12 months @t the original invoice price plus delivery charges and leas a B% repurchase charge for ;
Roadtireks in Dealal’s invsntory imore than 120 days. ",

2. Al inventories of new and unusec, pars and accessories snid by Home & Park to Darler for resale and any.
special tools sold pursuant to this or any preceting dealership mgreement with Home & Park. The repurchase
price shall be the original invoice price pius delivery chargey e g 15% resiocking charge.

\

Home & Paric shall pay Dealsr Within 3(1 days of re'ceipt of the returmad fterns,

if this Agreemant is tertineted, canceled or not ranawed by Diealer, Home & Perl: ghell have the Tight to

repurchase, at its discretion, all or part of inventaries of new, unuuad and uniltled Roadireks reld by Home & Park
lo Damler far resaie al the orlginal involes price plus delivery charges.

800 Transier of Ownership or Chanpe of Wanapement
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‘Dmaler may transfer ar sall all or part the gwnershipiof the dealersnip (hy sale of the buginegs assals, giock
{ransfer, or otherwlge), or cherige shacutive managimant of the deslership, 50 lorg as such transafgr, sale, or
‘change is t @ person(g) or corperale enifty who iz e}xpermnced, Is creditworthy, has not bean convicted bfa
felony, is properly licenesd, and Is otherwine qualified and; provided further, that such transfer, saile-or change wil
‘not result In a relocetion of the businesn vnd is ragsonabla under all glrcumstances and; provided further that ¢
such transfer, séle or change is gpproved by Home:& Paric,

630 Succergien Upon Death

Dealer hersby certifies that the following named Individual(s) is gurrently designated as ;;Llcuessox-(s) i the
ownershlp interests in the dealarship and t the righte under this contract in the event of the death or incapacity c:f.

Dezlwr

‘Daalar may frorn firne to time duringi the term of thid Agreament change the certification of thiw peregraph by
‘providing a written notification to Home & Park. - : -

Dealar's rights under-ihie Agreemerﬁt may be s&eﬁigped to the. pérsons desigrated pursuaht {0 this paragraph
-unless SUCCEREDI(8) Is ot craditworthy, has heen convictsd ¢f & felonyor ig unable to obtaln necessary llcenses.

700 Voluniary Mediatior and Arbitration E ' : .

Ay coniroversy or alalm arising aut of er relating tg this Agreermant, or the breach thereof, shall b eettied by _
‘mediation and grbliration in the event {hat all pariies involved In the disputs ot disegreement should agreets do >
‘g0, which shall then be subject & and proceed-in accordante witih the RV Manufacturer/Dasler Dispute

i Resolution Program. Judgmant on the award rendsred hy the arbitcator(s) may be gtitered in any court having
jurlsdiction thereof. In the event that e perties do not all agree to regolve the dispute or disagreerment by
‘mediation and arbliration, the matter may procaed to resolufion through the usual legal means.

80D General Provisigns

Al riotices reruired by this Agresmant shall be by certified mail or pargonal delivery to the followling parsons at the
following addrezsas: ' : . :

Home & Parlc HOME & PARK MOTORHOMES, 100 Shirlay Avenue, Kitchaner, ON, N2B 21

Pealer MEGA RY CORPORATION, dolng business as MCMAHGN'S RV, 1312 RY Center Dir #16, Colton, *
CA, USA, 92224 , :

302 Indemnification ,
. Home & Park will indermify @nd hokl harmless Dealer from any and &t whaires, costs, jUdgments and expenses

" (including reasanable atiorneys' f8es) of whatever sort based on ¢laimg of product deslgn or martfacturing
defects.

303 Titles

Hame & Park warrants the acceptabllty of iiles under applicable state and federal statlites regarding make,
" model, serial number and year of both the Roadirek and the chassls. Title to any Roadirek and fhe respective
. payment pravisions shall be gavarned by the terms and conditions of the Homes & Parl ordar farim and involce.
_ Default by Dealer under such terms and conditions shall pongtituté default under this agreement.

| IN WITHNESS WHEREDF, the pariies, who have aitharity to pind thairrespective corperations, 2nid 1o malke oifar
: and accept fees and paymients on behalf of thelr respacive corperations, hereto have executed this Agreemeni.
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MEGA RV CORPORATION,

doing business as MCHMAHON'S y"

Par; f' 4 Aj: nnnnn T R (bea.l)
Name (pr int) WM’ o T af e et S
Title: . M e i s T

Birth caie: ., ;:///( > AJ’
Dated: This,zhs 37 day of ,/«o*

Sl M/f“’OOQ

1 s iy YD ] TR

M R (3}

ACCEPTED RY;

HOME & P ;{,ﬂﬂmomwmes
Division of NIMAR MOTORMORPORATION

Per; // /ﬁ//,ﬁ (seal)
Namg;, /Hmnmm

b Manug s
TitleyGéng l mugm - oy
D?j{ Thls ww day of 1l tld o an0ke,
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ROADTREK MOTORHOMES ROADTREK DEALER AGREEMENT

THIS AGREEMENT MADE BETWEEM:

ROADTREK MOTORHOMES, a division of HANMAR MOTOR CORPORATION, a company incor.porated under
the laws of the Provinee of Ontarle, having ils 1ead oflice at 100 Shirley Avenug, IKiichener, Ontario, Canada,
N2B 2E1 (hereln after callsd "Roadtrek').

-and-

MEGA RV CORPORATION, daing business as MCMAHON'S RV, having its head office at 1312 RV Center Dr
#16, Colton, CA, USA, 92324 and doing business at 5060 Scolis Valley Drive, Scolls Valley, CA, 85066(herein af-
ter called "Dealer™). :

WHEREAS Roadirek is engaged In the business of manvfaciuring and selling Roadirek class ‘B’ molortiomes
(nerein after called "Roadtreks™) in Canada, United States and other places.

AND WHEREAS Roadtrek is willing to sell Roadireks 1 Dealer for resale.
AND WHEREAS Dealer desires to purchase such Roadtreks for ressie,
NOW THEREFORE WIS-AGREEMENT»WFFNESSEFH THAT, in considaration of the mutual promises and

covenants contained hereln and other good and valuable consideration, it Is agreed by and between the parties
hereta as follows; :

100 Sales to Dealars

107 Selling Agreement

Dealer shall have the erelusive rght o purchase, display aud resell Roadireks, parts and accessories in the
Territory as mutually agreed to by Dealer and Roadtrek, including lease & flest sales, but excluding fastory sales
ta rental companies-and at national and state/pravineial shows, This agresrment shall remain in full force and
effect for a period of three (3) years unless It 1s terminated for cause as indicated in clause 375 or It s erminalsd
as Indicated In clauses 111, 501, and 620. '

108 Dealer Tén-itory (Primary Area of Market Raeponsibility)

Nealer tardtory shall be lirilad to a 50 mile radius of Snoits Vallay, CA,, so lang as Dealer remains in ggod
standing during the terma of this agreement, Roadiak will nof locate another dealer within Dealer's teritory.
Good Standing includes hitting minimum sales targets.

108 Sales Winlmurms éﬂ

Dealer hereby agrees to achieve an annual minimuim of Z#fetail sales of Roadtrek Unlis for the market arsa.

The sales minivlirms set forth In the Dealer Agreement, as amendsd from tme (o time, and minimum stacking
shall be reviewed and amended anrually by RMI and Dealer. RMI shall have the right to Increase or decrease
such sales minimums by emounis cangistent with Ril's natisnal or stete market penetration as determined by
R in iis discretion, Failure by Dealer to achisve its assigned sales minimums shall be grounds for termination
nf tha Degler Agteernant by RML. RMI may make reasonable adjustments to saler minimums in the event of un-
usual economic conditions affecting the Dealer's Market Area,

EXHIBIT 2




110 Basic Minimum Inventory

Dealer acknowledges that 1o remain in goad standing under this Agreement, subject to product availability,
new Roadireks must be stocked and prominertly displayed on all authorized lats In the Dealér's Tetrilory.
Dealer's baslc minfmum Inventory af Models on hand or on order for prompt delfivery is sel Torlh below:

MODEL 210 Madsls 190 Madels 170 Modsls RS-Adventuraus | SS-Agile
ON HAND OR - ' 4 2 & 3
ON QRDER

g The baslc minimum Inventory on hand and on arder will be reviewed annually by RM! and Dealer. Dsaler
agrees 1o any reasonable changes which RMI mzkes in good faith to any inventory levals. Failure by Dealer to
maintain such preseribed basic mirimurt inveniory shall be grounds for termination of the Dealer Agrasment by

RMI; provided, towaver, that no default shall be deamed to exist i Desler orders replacernents for Products sold
. from inveniary within ten {10} days sfier such sale.

b.In the event RMI-repurchases any.inventory.from Dealer for any.reason, Dealer shall be liable.to. R for the
cost of. suchs repurchase, including freight, attorneys’ fees, court costs, loss on resale, and any ather costs related
thereto, withous regard to whether the inventory fimancing institution releases or impalrs any-rigitt of subrogation,

111 Other Manufacturers' Products

- Dealer may only stock Pleasureway class B motorhomes, and egrees not to stock any othar class B motorhomes
by any other manufacturers.

x

112 Dealar Commitment

Dealer agrees i purchase for retsll sale = minlmum of seventy-ive {78} new and demomtraior n.oudtrsk.d
per calendar year,

Desler will not enter any agreement with any athar olass B manm facturer that will zmpac:tﬂue ability of Desler to
meet or exceed the terms.of this agreemant.

113 Dealar Effectivoness

Dealer's affestivences will be reviewosd annually on the basis of Dealer’s rotoil sales and/or registrations, market
share (where avaliable), stocking of Roadtreks and Roadirek service parts, sales and service personnel and
facilities, customner satisfaction, and warranty and service performance. Dealer must meet or exceed minlmum
levels of elfectiveness e deﬁncd by Roadtrek, ‘Written tficctiveness reviews prepared by Roadirek will be

fumished to Dealer, Far further delails, terms and Condhlcnns see www, roadirek, cumideslers/ under
Advertising/Intro & Programs/Dealer Elite Program.

114 Dealer Credit Terms

If Gealer Is provided Wil floarplan by RMI, that financing is at the suls discration of RM).  Financial statsmarmns
will be provided upon requast by the dealer to RMI's represeniatives. Inierest paymenis on molarhomes held in
dealar inventory will e made to R In accordances with lerding agreernents and company policies.  The dealer
has 14 days 1o forward a payment to RMI after a unli Is retail sold and delivered 1o a retail customer. Atter
fourteen days the dealer will start paying interest at US 'Prime plus one percent (annualized) to Roadirek,  This
fill will he aleulated upon rereipt of the warranty oard, and is dus and payable upon receipt
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120 Minimum Display Requlrements for Major Local and Regional Shaws

[tis recognized and agresd {hat to achieve proper promotion of Roadtrek, a minimum number of Roadirek madels
must be shown in every major shaw in Dealer's territory. At the time of this Desler Agreement, the major local and
reglonal shows in Dealers terrltory are:

Name of Show ’ Location Month
Pleasanton RV Show Pleasanton, CA January
Vallejo RY Show B Vallajo, CA January

If any of these shows are located in anather Roadirek dealer's territory as well, then both Dealers will share the
right to display Roadreks in that show. From time to time, shows and svents may change., Dealar will have firsl
rights to display Roadtrels kn new shiows In Dealer's tarritary. Where Dealer's tertfory overiaps willy ancther
Roadirek dealer's territary, bath Dealers will share this right.

Minimum display requirenients for sach major local and regional show shall be agual to Dealer’s “selling season”
Stocking Requirements as noted in Section 109, o

‘Roadlrek may make excepllons o allow substillitions io these dis_play requirements or add company owned

vehicles 16 a show if discussed befare hand with Dealer. This list may be amended fram fime to time by Roadirek
if products are introduced and/or discontinued by Roadirek.

If Dealer will not meet the abave minimurm display requirements or will not particlpate in & maior local or raglonal
show In Dealer's tervitory, Koadtrak resarves the right ta allow anather dealer to display Roadireks in that show.

122 National ahd State Shows and Rallies

Roadtrek will coordinate ali national and state shaws and rallies. Dealer will have the right to participate and share
in the refall display and sala of Roadiraks at thesc events, provided Dealer can meet the requirerents for skaffing,
sales, display vehicle purchasing, retail finarcing, service and delivary required for these events,

140 Factory Laads

All consumer leads provided by Roadirek to Dealer are e exclusive property of Roadirek and are 1o be used for
the marketing of Roadtrek products only, No consumer lead pravided by Roadirsk shall be taken to see another
manufacturer's class 8 motorhome unless such consumer speoifically requests to see oltier manufacturers’ class
B molorhomes.

157 Roadirek Sales

Roadfrek agrees to sell only through qualified, licensed dealers,

4638 Dagler Oporsfions

170 Processing Orders

Roadtrek will distrlbute new Roadtreks to jts Dealer in a fair and equitable manner. If requestsd, Roadirek will
provide imormalion on the mathed of allocating distribution,

171 Roadirek Orders and Gorrﬂrmations

Roadtrek orders shall be in writing. Wrillen order corfirmations shall be returned prompily by Roadirek, and shal|
be signed and returned promptly by Dealer. For further detalls, terms and condiions ses
e raadirek oomdealers under Adverlising/inire & Programe/ Dealer Elite Program.
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172 Order Qansoliafions

Acknowledged arders may be cancelled by Dealer with a $250 cancellation charge If the vehicle has nol been
altered to Desled's specifications wid Ruadtrek Is natified gt feast 2 wesks prios o shipplng. Orders for Roadireks
with unusual specifications cannot be canceled. For further details, terms and conditions see
www.readirek.com/dealers under Sales/Folicies & Frocegdures/Canceliation of Orters.

174 Prices aud Terms

Dealer will be charged in accordance with efiective publishad prices including dslivery charges if requested and
any applicable adjustments, All products shall be sold F.O.8, Roadirek's manufacluring plant and head office in
Kitchenier, Ontario. All costs relating to dellvery shall be the responslbility of Dealer even though arcangements
may have, at the request of Dealer, been made by Raadtrek. Pos! dated cheeks issued for payments {o Roadtrek
wlli nat-be acceptad. For further detalls, terma and condltlons see Roadirek Motorhomes Order Fom and

wiw.roadfrek. com/dealers under Sales/Policles & Procedures/Prices, Specifications, Discounts & Rental Pro-
gram.

Readtrek will provide Dealer with writen Price lisis, and provide written notice of any price changes‘at least 10
days priar to shipping. Dealer may cancel order In writing within 10 days after recaipt of notice of price changes.

Prices, specifications and equipment are further subject to the terms and conditions of the Roadirek oder form
and invaice, .

179 Dalays or Fajlure to Produce

Lealer may cancel without & cancellation charge any order wilch has not been delivered within four weeks of
promised delivery date. Roadtrek will not be liable for damages, whether direct or indirect o whether legal or.
squltable, as a result of any delay or failure to deliver Roadireks however calsed,

180 Warranty from Roadirek

Roadirek agrees to warrant Roadtreks to customer and authorizes Dealer to perform wamanty work in sccordance
with Roadirek’s Limited Motorhome Warranty as specified at www.rgadirek.com/dealens Under Service &
Warmanty/Warrarty Policy. It is speciically acknowledged by both Roadtrek and Dealer that the only warranty

expressed of implied, on Raadireks, is the warranties of Roadtrek, tha rhassls manufacturer, and the major
component manyfacturers. :

187 Servige Tools-and .‘Equipm erit

Dealer shall acquire and maintaln for use in dealership aperations such diagnosiic equipment, tools, oiher
equipment and machinery (of #qual or comparable type and quality to that recommended from Gme o lime by
Roadtrek), as are necessary to meet Dealer’s warranty and service responsibiliies in accardance with Roadirek's
policies and procedures at www.rozadir com/deglers under Ssrvice & Warranty airid applicable Produst
Infarmation Cireulars at www.ros dlr ok.com/dealers under Service & Warranty/Product Info Circulars.

189 Maintenance and Repair Service -

Dezler shall perform other maintenance and repalr service, exoluding chassts maintenance and repair,
reasonably required by all cwners and users of Roadiraks regardless of whare thas Roadirek was originally

purchased, Dealer shall pravide each customer with 2 copy of the repaic order itemizing the work performed and
the charges therefore.

190 Setvice Responsibilities

Dealer shall ynaintain and direct tralned, quallly service and parls departments, providing prompt, guality, and
courteous service to all owners and usem of Roadireks regardless of where the Roadtrek was otiginally
purchased. In the case of inability of the service depariment to provide required service, Dealer shauld refer the
customer to Roadirek or 4a an appraved subsontraclor of Roadrek for service.




191 Pre-Delivery Serviee

Dealer shall ba responsible for the Inspection, conditioning and repair of the Roadtrek before delivery as set forth
in the “QualityCare” Pre-Dalivary Report furnished by Roadirek. This report shall be faxed fo Roadtrek within 48
hours of refail delivery.

192 Warranty and Campaign (Recall) Service

Dealer shall perform warranty service on any Roadtrek in ancordance with Roadirek's Limited Matorhome
Warranty regardioss of wnere the Roadirek was originally purchased. Dealer shall carry out campalgn instructions
issed by Roadtrek from tme to fime. Warranty and campalgn {recall) service shall be claimed using allowances
at www roadirek.com/deslers under Service & Wamanty/Labour Allowances. Readtrek may ship parts in quantity
to Dealer to affect such campaign servica, and if such parts are In excesas of Dealer's requirements, Dealer may
return unused parts to Roadtrek for credil after completion of the campaign. Dealer shall malntaln adequate
records for all warmanty and service work performed by Daaler.

183 Warranty and Gampaign Labor Claims

Dealer shall submtt ¢laims to Roadirek for reimbursement fat the Iabor and paris used In performing warranty and
campaign work. Dealer shall maintain adequate records and dasuments supporting such claims in accordance
with the provisions of Readtrek’s Limlted Motorhome Warrarty, Readirek shall reimburse Dealer up to Dealer's
posted retail labor rate based on Dealer's servics facliies and personne!, market rates in Dealer's area, and

Dealera customer saisfaction ratings. For further detalls, terms and conditions, ses www,oaduek.com/dealers
under Service & Warranty/Warranty Claims.

194 Wartanty Parts Reimbursament
As long es Dealer maintains a slock of replacement parts as spéO'rﬁed in clause 210, Roadtrek shall reimburse -

Dealer for warranty parts.in accordance with the details, terms and condftions spedificd at
www.roadirsk.com/dezlers under Servioe & Warranty/Parts/Minimum Pants Stocking Requirenment,

195 Warranty Authorlzatlon

Roadtrek authorizes Dealer to undariake warranty repairs in accordance with Roadirek’s Limited Motorhome
Warranly as specified at wwyw.roaqirek.com/dealers Under Service & Warranty/Warranty Policy.

197 Parts Lists

Parts lists will be pravided.

200 Parts and Accessories

201 Genuirie Paris -

Dealer shall promote the use uf Roadirelcs genulne pars for sefvice, repair and resale (ln&:lucling wholesals)
within his Tertitory. Ruadtrek will provide price fists of fte available parts and accessorles, Roadtrek shall

endeavor to maintain on hand stocks of parts and accessories for eurrent medels and the two prior model years of
Roadlreks,

210 Parts Stocks by Deajer

Dealer shall maintain @ stock of replacement parls, including genuine parte, i accordance with Minimum Parts
Stocking Reguirement specified at vawny.roadirek somidealers under Sarvice & Warranty/Parts, in quantities ade-
quate lo meet antcipated customer demand. Dealer's responaibility 1o maintain etocks of genuine parts shall be
subject to Roadtrek's filling Daalers orders. '
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300 Facility
301 Facillty and Lotstlon

Dealer shall establish and maintain @ dealership fecillty sapable of meeting the fales and service potential of
Dealer's Territory,

302 Responsibility

Dealer ls fulfifling his responsibility for facility maintenance and 1t pkeep if he i operating within normally aceepted
standards and practices for RV dealer oparations. '

303 Sigrage

‘Roadtrek shall supply deslgn information for signs, Dealer may install signs at Dealer's location Identifying
Roadfrek and Dealer's sales, parts and sarvice capabilities, alf to be compatible with Roadtrek's deslgns.

320 Deuler Personne!

Dealer shall employ and frain compelent personnel of geod character, who will enable Dealer to fulfil his
responsibilities undsr this agreement. Roadirek may provide advice to Dealer iri determining personnel
requirements and in developing adequats training programs for sales, service and parts personnel, To meet the
training needs of the dealership, Dealer shall cause his personnel to attend training courses conductad by
Readirek or its reprasantatives from timetotime.

So long as Dealer remains in goad standing durng the terms of this Agraement, Roadirsk will cooparate fully with
Dealer in all special promations which predorhinently display and advertise Roadtreks, subject to avallabitity of
personnel and resources, - :

230 Capital

Dealer shefl al all times m=intaln and smploy In connection with his dealership operations, separately from any
other business of Dealar, such totaf investment, net working capital, adequate lines of wholesale credt and

compelitive retal fmancing plans for Roadireks, that will enable Dealer to fulfil his responsibilities under this
agreement . '

330 Financial Reports

In furtheranca of thelr mutual iderests, Dealer shall furrish to Readirek on an snnual basis, a complete financial
statement reflacting the fue financial candition of the dealership operetions. Upon review of cach annual financial
statement, Roadirek will advise Dealer In writing it they are approved for C,0.D. terms of payment. Financial

information furnished! by Dealer shall be held on & confidential basls by Roadfrek and shall not be disciosed to
any third party. "

356 Delivery, Bales and Estimate Reports

To emable Roadirek to evaluate production schedules, Dealer agrees to complete and retum Roadtrek’s Warranty

Registration Form and provide esfimates and sales reports as reasonably requested frorm time to time by
Roadtrak.

360 Custormer Relations

Dealer shall cooperate in im plementing Roadirek programs and develop and maintaln his own customer relations
programs deslgned to devalnp good relationships betweon Dealar and the public, Dealer shall prompily '
investigate and reasonably address s complaints brought to hls attention by Roadirsk or the public relating 1o the
sale or servicing of Roadireks in Dealer's locality, so as to devalop public confidenoe in Dealer, Roadirek and

Roadireks. Dealor shall report to Roadtrek the detalls of complalnts 1eceived by Dealer relating 10 Roadrek's
product, :
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370 Business Practices, Advertising and Programs

Dealer shall conduct dealership operations In a manner that will reflect favorably at all imes on the reputation of
Dealer, ather authorized Roadtrek dealers and Roadtrek,

375 Campliance with Laws, Rules and Regulations

Both Dealer and Roadliek shall comply will all applicable federal, stats, provincial and local laws, rules and
regulations in the sale and service of Roadireks. Dealer and Roadtrek will exchange Information to comply with all
federal, state, provincial and local consumer protection faws.

It any condition hersln cantravenes the valid laws of any state or province or other jurisdistion wherein ‘lhis
Agresment is to be performed. or denles access io the procedures provided by such [aw‘s, ;uch condition shall be
deemned modified to conform 1o such laws, and & other terms and conditions shall remain in Tull force and effecl

380 Dealsrs Hours of Business

To the end vt the needs of Roadirek customers and owners are met, the dealership shall be open for business

. ot least during all hours and daiys which arc customery in the local arae and lewful for such eperations In Dealer's
jocality,

300 Terminatlon of Agresinent

501 Dealer Termination

Dealer may tarminate this agreement at any time by giving wiitten natice of such infentior o Roadtrek ot least
388 days prior to the effective date spectfied for termination.

520 Roadtrek Termination

Roadtrek shall not, directly ar through any offleer, agent or emplayee, ferminate, cance!, fall to renew or
substantially change the material terms of this Agreement (indluding the Territlory) without good cause.

Except in instances of the insolvency ot banktuptey of Dealer, or assignment for the banafit of creditars by Dealer,
or failure to meet agles commiments in section 111, Roadirek shall provide Desler at least 180 days prior writen
notice of termmation, cancellation, Tallure to rehew or substantial change in the material terms of this Agreement.
The notice shall state all the reasons for siich good cause action. '

530 Gopd Causa
For pumpases of this Agresment "good cause” shall includs:

1, Bankruptey, Insolvency or an asaignment for the benefit of creditors; :

2. Any muterial breach ¢f this Agreement including bul not imited to clauses 108, 111, 112, 120, 140, 172,187,
189, 190, 191, 192, 210, 301, 320, 330, 360, 370, 375 and 600; ‘

3, Conviclion of Deater of a felony: -

4. Fallure of Dealer 1o conduct narmal business operations in accordance with &l mnirnum requived standards,
vhether by this agreesment or otherwise by law, for a consaculive peried of 30 days;

6. Conducling oparations of the dealership in such a fashion that It adversely affects the good name of Dealer or
Roadlrek.

588 Confidentiatity Clausa

Dealer agrees to keep the terms of this agreemant corfidential. Release of any of the information or programs to
any person or corporation, withoul Roadirek's express writtan consenl, will be grounds for instam cancallation
under this agreernent.




595 Repurchase Ohligation
If this Agreement is terminated or canceled by Roadirek, Roadtrek shall repurchase:

1. Allinvenlorles of new, unused and uriitled Roadtreks sold by Rosdirek o Dealer for resale within the
previods 12 months at the orlginal involce price pius delivery charges and less a §% reputchase charge for
Roadireks In Dealer’s inventary more than 120 days. .

2. Allinvertories of new and unused, pars and accessories s0ld by Roadtrek to Dealer for resale and any
special tools sold pursuant to this or any preceding dealership agreement with Roadirek, The repurchase
price shill be the orlginal invoice price plus delivery charges less a 16% restooking charge.

Roadirak shall pay Dealsr within 30 days of receipt of the retumned items.
If this Agresmant is terminated, cangeled or nat renewed by Dealer, Roadtrek shiall have the right to repurchase,

at ite discretion, zill or part of invantories of new, unused and untiied Roadtreks sold by Readirek to Dealer for
resale at the original invoice price plus delivery charges.

600 Transfer of Dwnership or Change of Management

Dealer may transfer or sell all or part the ownership of the dealership (by sale of the businsss assets, stock
transter, or olherwlse), or change execulive management of the dealership, so long as such transfer, sale, or
change isto a person(s) or camporate entity who IS e¥berienced, is creditwsrthy, has not been convicted of a .
felony, is properly licensed, and i otherwise qualified and; provided further, that auch transfer, sale or change will
not result I a relocation of the business and is reasonable under all ciroumstances and; provided further that
such trangfer. sale or change is approved by Roadirak.

620 Succession Upon Dealh

Dealer heraby certifies that the following named Individual(s) is curtently designated as successor(s) o the

ovmership interests in the dealership and to the rghts under this contract in the event of the death or incapacity of
Dewle. :

Dealer may from time to time during the term of this Agreement ahange the certification of this paragraph by
providing a writiern notiflcation to Roadirek.

Dealer's rights under thie Agreement may be assigned 1o the persons designated pursuant to this paragrgph
unless successor(s) is nat creditwarthy, has been conviotad of a felony or Is unable to obtein necessary licenses.

700 Voluntary Mediation and Asbitration

Any coniroversy or claim arising out af or relating fo this Agreement, or the breach thereol, shall be setiled by
medjiation and arbitration in the event that all parties invelved in the dispute or disagresmertt should agres to do
8, which shall then be subject to and proceed In accordance with the RY Manufacturer/Dealer Dispute
Resalution Frogram. Judgment on the award rendered by the arbilrator(s) may be entered i any court having
jurisdiction theredf. In the event that the parties do not all agree to resolve the dispute or disagreement by
medialion and arbitration, the matler tnay proceed to resolution through the usnal legal means.




800 Ganaral Provisions

201 Nofices

All notices required by this Agreement shall he by certthed mail or personal delivery to the following persons at he
following addresses:

Roadirek; ROADTREK MOTORHOMES, 100 Shifey Avenue, Kitchener, ON, N2B 2E1

Dealer: MEGA RV CORFORATION, doing business a8 MCMAHON'S RV, 6441 Burt Rd #10, Irvine, CA

92618 ‘ '
802 indemnification

Roadirek will indemnify and hold harmless Dealer-from any and all claims, costs, judgments and expenses

(including reasonable attorneys' fees) of whatever sort based on clalms of product design or manufaciuring
defeots,

803 Tltleg

Roadirek warrants the acceptatillify of tiles under applicable state and fedoral slatutes regarding make, model,
aerial number and year of both the Roadtrek and the chassis. Tille to any Readtrek and the respective payment
provisions shall be governed by tha terms and conditions of the Roadtrek order form and invoice. Default by
Dealer under ruch terms and conditiona shall constite default under this agreement.

IN WITNESS WHEREOF, the parties, who have autharity to bind their respeclive corporations, and o make offer
and accept fees and payments on behalf of their tespeciive corporations, hereto have executed this Agreement.

MEGA RV CORPORATION,
doing busincss oz MCMAHON'S RV
Wimess: Per: %/// A {seal)
T MName (print): _%f/wf////ﬂ//ﬁ% ez
Title: SCALE S ¢ e

Birth ale: '~/ /s .
Dated: This 5 4 Afay of xiéw/zqﬂ/jmoﬂg

[

AGGEPTED BY: ROADTREK MOTORHOMES
) /o . Division of HANMAR
f'/ ;/ , e ot )
Withess: 45’ [léé({/ﬂ/"’J perr}' ,%f..’.u;:‘( o 4; . ,,4;/_,, e (seal’
Name (print): . O Ales AName: ngléé'é?sid)?‘ﬂ . B

Tille: Vice President of Saleg.. N
Dated: This & day of LA 7 1L [ 20025 0




