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The attached Propbsed Decision of the Administrative'

Law Judge 1s he:eby adopted by the New Motor Vehlcle Board

as its Dec151on in the above—entltled matter
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This Decisioﬁ Shall'beéome effective forthwith.

IT IS 50 ORDERED this - 29th day of September, 1987.

FLORENCE S. POST .
President
New Motor Vehicle Board
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' PROCEDURAL BACKGROUND

1. By-letter dated January 23, 1987 Ameriean

‘Motofs Sales Corporatlon L (aMe), 23046 Avenida De 'La-

Carlotta, Sulte 400, Laguna HlllS, California ‘gave notice
. .

pursuant to Callfornla Vehlcle Code section 3060 ‘to Brian

1 : - S - S
Unless otherwise: indicated, all references are to the
California Vehicle Code. ‘

3 PfotésgaNo.fPR4871-87’



Chuchua's Jeep (Chuchua), 777 West Orangethorpe Avenue,

Placentia, California, of AMC's intention to terminate

'Chuchua's franchise. - Notice-waé recelved by the New Motor

Vehlcle Board (Board) on January 29 1987.

-~ 2. By letter dated February 5, 1987, Chuchua

gave notice to the Board of its lntent :to. protest the

termlnatlon of its’ franchlse by AMC.

3. On February 10, 1987, the_ Board notrfled

‘fChuchua that ltS protest did mot comply' with the Board s ,:bm
'dregulatlons for filinéda.protestldas set-forrn in Title V13,‘
| ;Chapter 1, Sub-Chapter:Z ArticleéVS ‘and 6.(comnencing with
4'sectlon 583) of the California Admlnlstratlve Code On “the
~ same date, February 10, 1987 the Board malled notrce of-
| Chuchua's protest to AMC. o |

| 4, "A. protest | conforning- witb '_the-' Board s
: regulationé was filed-in_behaif of Chuchua ofh February 13,
1987. On February 25, 1987, AMC filed its notice of

‘ ;.appearance with the Board.

‘ S'LR A hearing was orlalnally scheduled to

’ ”commence on Monday, May 18 1987 At the request of Chuchua
'_and w1th the concurrence of AMC the hearlng was rescheduled

for Monday, June 8 1987

. 6. A hearlng was, ‘held before Robert S. Kendall,

Administratiue Law Judge of the Board on June 8, 9;.10; 11

" and 22, 1987.
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7.  Chuchua was represented by Peter M. Gwosdof,h‘

~ Esq., Suite 251, El1 Camino Bank Building, 451iwest ,Lincoinf

- Avenue, Anaheim, California.

8. AMC was 'repreeented- bj Jonathan B;.fFrank;

Esq and Joseph M. Malkln . Esq., of'O'Melvehy'ahd Myers,

400 South Hope Street, Los Angeles, California.

:Issﬁes"Preeehted

9. Pursuantvto seotion 3066 AMC has the burden’

-~ of prov1ng good cause to termlnate the franchise.

‘10. In determlnlng whether good cause ex1sts for
termlnatlng a franchlse, section 3061 requlres the Board to

take' 1nto conSLderatlon the ex1st1ng _c1rcumstances,

'lncludlng, but not llmlted to the follow1n°

(a) Amountv of bu81ness ~transaoteo _by the
._Jm;franchisee,.'as compared to thele bu51ness
available to the franchisee. [3061(a)]

'Yhsg Investment necesserily made and obllgatlons
incurred hy the- franchlsee to perform its:o’
part of" the franchlse . [3 061(b)] | |

'(c) Permanency of the 1nvestment 3061(c)]

(d) - Wanether it 1s'1n3urlous or benef1c1al to the
public welfare for the franchise to be
modified‘or :eplacedhor: the busineSS'of ‘the

franchisee disrupted. [3061(&)]



(e Whether the fraﬁchisée has adequate motor

vehicle sales and service = facilities,.

13@uipment, ~vehicle parts, and'_ qualified

service personnel to reasdnably provide for
- the needs of the consumers for the motor

vehicles handled by  the franchisee 'and

whether the .franchisee has been and ‘is -

rendering adequate ‘services_to- the publiec.

-t3061(e)]‘

(£) Whether the franchisee fails to fulfill ‘the-

warranty obligations of the franchisor to be

péfformed by the francﬁisée. _{BQéj(f)]

‘(g) Extent of the franchiseé's,failufé.to comply

" with the terms of the.franchisé.‘\[306T(g)]‘7-

Findings of Fact

" Amount of Business Transacted By . -
. the Franchisee, as Compared
to the Business Available
[section 3061 (a)]

1. Chuchua has'been_a franchised AMC Jeep deéler '

in ‘the Los. Angeles-Fullerton market .area  since 1963,

Chuchua sells only the Jeep line of passenger vehicles and
light trucks.

12, ~ Since 1983, Chuchua‘has failed to échieve its

new vehicle sales planning potential. Chuchua has performed-
consistently below average in that regard when compared to

the other dealers in the district and in the Western Region.

4
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'13. The following chart indicates the comparison
of Chuchua's ‘sales performance with .that pf\the'Districf and

4

Western Region.

CRUCHUA'S | DISTRICT SALES WESTERN REGION

" SALES CHOCHUA'S ~ SALES AS A CASANCE SALES AS A

PLANNING ACTUAL % OF SALES ~ SALES PLANNING % OF SALES PLANNING
 YEAR POTENTIAL - SALES  PLANNING PGTENTIAL POTENTIAL - - - POTENTIAL
1983 248 168 . . 68.14% 105.85% - " 55.58%
1984 621 . 256 - 41.22% 109.26% . - 67.73% .
1985 - 62l 345 . 55.55% L 113.49% _ 87.45%
1986* . .62l - 238 ) 47.%8% , 119.90% . 96,97

 *TRRU 11/30/86

'14,;'As the chart indicates Chuchua's sales .as'

measured by AMC as a percentage of sales plannlng potentlal

‘have been con51stent1y lower than tHat of the Western Reglon

and lower thann that' of the dlstrlc; where Chuchua's

dealership is loeeted.

Y I
. RN |

15; Dufing 1987 Chuchua's_performance-has improved

31gn1f1cant1y. At its present sales pace, - Chuchua is s

achieving . 138% of its ' sales planning: petenfial. The

improvement is attributed to a change in the organization of

its sales department.
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value.

Investment Made and Obligations
Incurred by the Franchisee to Perform
its Part of the Franchise

- |section 3061(b)]

~16.  The dealership is a closely held corporation

owmed by Brian ‘Chuchua and ‘his family. Chuchua became a

Jeep dealer in April 1963. At 'one time Chuchua  also

represented Toyota Land Cruiser and CLtroen but since 1970
has been a Jeep only dealer.
17. .The ptoperty on which the dealership is

located is owned- by Mr. aﬁd Mrs. Chuohua.- The dealership

'occuples 3 6 acres upon whlcn are bulldlngs w1th a total of

: 48,000 square feet. The bulldlngs were erected 1n 1973 when

the dealershlp ‘was moved to . its. present location . in

Placentla from Fullerton - AMC aSSlSted Ln tHe plannlng ‘and /

deSLgn of the sales and service bulldlngs NO'EVldenCS was
presented as-to the cost of the fac111t1esvor“their present
s Y] . ) . o . . .

18. " Within four months .prior to the hearing
Chuchua borrowed $800 OOO and - re'invested it in  the

v

business. The proceeds were used to pay off an. SBA loan.'on

'_the business and prov1de_add;tlonal worklng capltal.

Permanency of the'Investment
[section 3061 (c) ]

19. -Chuchua's,1dealership, as of nine months

ending February, 1987, had total assets of $2,471,658; total
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ligbilities of $1;942,456,‘land a total net " worth =~ of
$529, 209.  Its- total net profit for that niheﬂmonthv period
was $236 579. R "

20.  All of the investment in land and buildings

' is permanent and was made for the operation “of .the  Jeep

~franchise. - = . L o o

Whether it is Injurious or Beneficial.
to the Public Welfare for the Franchise
‘to be Modified or Replaced or the Business-
: ~of the Franchisee Disrupted

- [section 3061(d)]

©21.  AMC measures a dealer's service performance

through'thé use of a Customer Satisfaction Index (CSI).  The

‘information upon which it is based is obtained from service

customers. . The results are then used to vcompare the

dealer's service pérformanceftoﬂthe.bther-AMQ dealers in the

~region where the particular dealer is located.

‘ 2Zfﬁf'Chuchua's CSI .has'fal1gn “draﬁatidally',from

1985 thrdugh;ﬂ986. The following chart indicates Chuchua's
CSI pérformance'in'the Western Region, based upon thé latest‘

Teport available at the time of hearing. - S
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- mechanics, a service manager, a warranty writer, and two

AMC CSI - Dealer Summary Report, Western Region

Number of Dealers

Date : Surveved .Chnchua's Ranking
Apr/June 198521 [ R B 8 out of 61
Jan/Mar 1986 - 73 ,"_f 39 out of 73

© July/Sept 1986 73 | o 58 out of 73
Oct/Dec 1986 00 69 out of 70

Whether the Franchisee has Adequate Motor Vehicle
- Sales and Service Facilities, Equipment, Vehicle Parts,
and Qualified Service Personnél to Reasonably Provide
for the Needs of the Consumers for the Motor Vehicles
Handled by the Franchisee and has Been and is
Renderlng Adequate Services to the Public
[sect1on 3061(&)]

23. _'Chuchua'slﬁservice department’ employs, four

detailer/cleaners. There are 'three people -in thev°parts-

department. - The dealershlp also has six sales persons, two

Y

sales managers ‘a flnanc1al/1nsurance manager and an office

worker. Chucnua also works full-time as overall manaoer of

the corporatlon S e e e

24, Chuchua s fac111ty ‘occupies 3. 6 acres and has

a . larger parts department consisting of an area of
approximately 20,000 - square feet. = The ‘dealership
speciaiizes in 'parts for_“older Jeeps., The ;parts' are.

marketed both nationally and internationally.




failure to perform warranty.work .on .Jeep vehicles. -

25.: No eVidence was offered to indicatev'that

Chuchua does not have adequate motor vehlcle sales“ and

serv1ce fac1llt1es equlpment vehlcle parts and quallfled

consumers for the motor vehlcles handled by " Chuchua.

Whether Chuchua has been and 1s renderlng adequate . service

to the publlc is addressed below

Whether the Franchisee Fails to Fulfill
the Warranty Obligations of the Franchisor
to be Performed by the Franchisee o
[section: 3061(f)] o ST eLmLTEDNT

_26._ AMC s warranty prov1des that an owner may-

take a vehicle to any‘Jeep dealer in- the United States -

or -

.

performed,

27. The AMC franchise - obligates Chuchua

'perform‘warranty.repairs oun Jeep- vehicles irrespective -of

: whether they were purchased at a dealer other than - Chuchua

-AZ@?-” The following are 1nstances of Chuchua

- Canada for warranty].work and expect that it will':be'd

to. .

S

29. ‘Arhold Kubd purchased a 1985TjeepZCHerokee“atfftf% =

Orange Coast AMC in late 1984. Im May. - 1985 Kubo took .-the

vehicle to = Chuchua's - service ' department,—- which '~ was

approximately three blocks from his office, for .required’

warranty service. After being made to wait - for

‘approximately two hours Kubo was told ~that because he had

 service personnel to reasonably prov1de for the needs- of ‘the === == =



not bought the vehlcle at Chuchua's, he would have to take g
it elsewhere for warranty service.

30. Kubo subsequently returned ‘the vehlcle to

'Orange Coast AMC where thé:required- warranty_.work WES “omm e o

perfdrmed. Thereafter, Rubo related his  experience w1th,j
Chuchua's service department to an AMC employee |

31;._ Robert Reulllnger bought a 1984 Cherokee from
Orange Coast AAC on Memorial Day  weekend 1984. In 1985

?eulllnger phoned Chuchua's servrce department to- arrange an“‘“—"“‘—f'

apporntment to have an’ oil leak -repaired under- warranty.

Reulllnger called Chuchua because it was his understanding

that he could have warranty service performed athanY-‘Jeep.;r"

dealershlp 3 : -

32, 1Upon calling vthe dealership. Reuilinger was

' asked where he had purchased the vehlcle .and when he - told

the service writer . where he had purchased his Cherokee "he

was instructed to take it back ‘there. . Reuilinger ‘did ~:so z=.r:.

Y

Vdespite the " fact that he . was required to - travel

approkimateij;seven.(7) miles when Chuchua's premises were

onlf two (2) miles distance from his emplo?ﬁént:‘”‘“““ T osmE e me
33.  In June, 1985; Tracy Wood, -purchasedlaf new .. -

Jeep Cherokee from a Costa Mesa dealer. - In late 1985, Woch |

phoned Chuchua's service department to arrange warranty

maintenance service for the vehicle. It was Wood's belief
- that she could obtain this service at any AMC dealer. Once

at the dealership, Wood, in response to.questions, stated

10



.f/f>  , the vehicle was under Qarranty“and had th'beeanurchased'at“.“”""
Chuchua's. She was told it was .not Chuchﬁa}s policypt'Q —-
perform &érraﬁty service work on Jeeps not puréha$ed- theré;
and therefofé, shé should not,bfing’“the vehicle -in. =~Wood -
hdd the warranty service performed eisewﬁefe. _ '

| 34, .Onb.March 23, 1986, Ray Sharp, who had

: éuréhasedAa- Jeep Wagoneer at Jiﬁ FClick_Motors, fook ﬁhe.
vehicle toA Chuchua's,‘fbr required warranty fepéirs. .’At
first, the;service manager told Sharpﬁfﬁhéy'weré ﬁoo  busy.

AWhen Shérp éskedeor:an apﬁoinﬁmént later on; he wés;refused
-and wasftol&;that‘a "fifty mile rule" required hé take it to
the selling dealer if'that,dealer was:withiﬁ~50 miles of his -

'hoﬁe. Afterrprotéstation by TSharp~ahd further ;diséussioﬁ;

'f}/f%, .'he‘waslltold‘the dealership did not. do'war:anty  work on

| ‘ ‘vehicles not sold there. | |
- 35} | Sharp‘ later returnéd.utheéfGehicle “td'.the1
selling,deaLéé;vwho perforﬁed"_thé zneeded wdrk.}::Whenj'the: mnee
:sellingde;ié? was told of Chuchua's refﬁsal; he gave “:Sharp ;‘-7-_'
( the phoné gGﬁbér for AMC's‘Customer—Se;vice_Departmentmwhgre—r--m-——~

Sharp lodged a complaint., =ams Bty g e

36, In May, 1986, ded~Seiders_"pur¢hased a -new i=mao: .
1986 Jeep Cherokee at Orange Coast AMC. " Seiders took »thé
vehicle to Chuchua's service “department for required

warranty repairs. Seiders was refused warranty service by

the service manager who told him he'would have to return to

;;”i)" .~ Orange Coast Jeep for the work. The service manager
N , ‘ . . . .

L | 11
|
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explained that it was Chuchua's'policy to perform hwarranty

service only on vehicles sold by his dealership. .. . _.

37. In response to Seider's protestations that,‘

his_owner's manual indicated‘-any Jeep dealer.would5'perform

call the AMC Customer >Complaint Service and offered to

prov1de the phone number,

38.. Seiders contacted AMC to complain about,

Chuchna}s refusal to service his <vehicle and later had the

needed warranty work performed at County. Wlde Jeep in Garden

Grove

'39.' In January,, 1986, Dick Miller purchased a

'1986 Jeep ‘Cherokee .- from Jim Click Jeep. In Maj, 1986,

Mlller took the vehicle to Chuchua s serVice department

- wnere he met the dealer;hlp s serVLce manaaer at that time.’
‘Miller was asked 1f tie had bought the vehlcle there and'was

“told warranty service would ~not be done, for hlm unless -he:.5

PR

- was "in transxt”, or that he 11ved more than 125 mlles away.

40;5: Miller thereafter took,the vehicle to. Orange-

Coast AMC ‘where the warrantya?fworkfu Was“‘“performed{
Subsequently, Miller contacted ;the " AMC -Customer Service

Department to'lodge a complaint.

47, On August 22, 1986, Brad Perrin, who had ’in:'

' September or October- 1985 purchased a 1986 Grand Wagoneer

from Roger Harmon AMC, took the vehicle to Chuchua's service

department. Perrin needed warranty service performed on his

12

warranty service, the service manager advised Seiders to



-Perrln s vehicle had a power steeringv-fiuid

Service Department by. both "phone and letter.

vehicle and Chuchua's dealership ~“wds Thearest his home.

'hard steerlng

leak causing - -

42, Once at the dealership Perrin became'inmolved'L_;.;_p

in a dispute with a service department employee, who

equivocated over whether or not the work would

be performed.

in a timely manner, and whether the vehicle was still wunder

warranty. Despite Perrin's offer to pay for the-repaire and -

vehlcle be ,removed from the- mlot and taken

or not.

,seek later relmbursement from AMC the employee.demanded the

r back to the

.selllng dealer for any needed serv1ce whether under warranty

43, Uitimately,‘Perrin took his'vehicle to County

.Wlde Jeep pald for the repalrs, and was 1ater

AMC., Thls was done after he complained to the AMC Customer h

‘.44,.;hKent Kitseliman leased®a Jeep Cherokee ~Laredo ...

in June,;'LQQB, from a déaler in Glendale.
September %Oii 1986,'Kitselmantvtook_the Jeep

service department- because -at .3,000-~milee;

'Enginef light was om. T

45, = The service department employee,

‘the word "Glemdale" on the spare tire, told

relmbursed by.

On or ﬁahout-_

to Chuchua's .

“the- “"Check ~

upon. seeing —.---

'Kitselman.'he‘

wonld.have to take the'vehicLe back to the dealer who = sold

it because under California.law, should'Chnchua fail to fix-

13



the vehicle proéerly, Chuchua Qould ha&e to "buy‘it ‘back"
'The employee then adv1sed Kltselman to. call Orange Coast AMC -
to see if they mlght flz the vehlcle for hlm ' The emplovee
~also .advised Kitselman that were ‘the - ‘engine to~ go_'
iﬁoperative-and"the' vehicle was’ to&ed. back in to the.

dealership, their policy would  permit them_'to get the-

vehicle .o . drlvable Yo) you can get lt back to the dealer

"

46, The service department'employee also -advised -
t»Kitselman to call AMC's Zone Office -if the-jWantedt;to

complain, that it was in San Clemente and the number was in

)

the directory. | e oo

-A7.'A David Graham ,purchased_; a 1986 »'Cherdkee‘

Pioneer from Orange _Coast AMC- in June 1986. Im October,

1986, Graham phoned'_Chuchua's-‘_service- department-:~td

ascertain if he could have the. vehicle towed _there for

warranty repalrs He . made the. call - because the tow - truck ::.:

BYY]
Jt

driver adVLSed him". . .-(he)jmight'haye a problem . . " if"

he towed it there.‘ R I et

48, Grahem thereupon phoned'Chuchuefsﬂ deelershipt-

and wes'told over the phone by the dealership’s -service

department eleoyee that if the wvehicle was towed there..it .-.... .

would mot .be repalred because it was their policy not to
work on a vehicle unless it -had been purchased at the

dealership.

14
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49, Subsequently, Graham contacted Orange Coast ..

AMC.- Orange Coast arranged to have-ﬂthe vehlcle towed in,

and ‘thereafter performed the_ required.warranty. work R T

50. On‘October 3,. 1986,ASharon Carol. Lee, an -
employee of AMC, was instructed by her. superior,'"Robert
Roth, to take a 1986 Jeep Cherokee originally sold -in 1985,

to_'Chuchua's ‘service department to -attempt - -to---obtain -

' warranty service, or other  service, while posing . as ‘the

vehicle owner.

. 51. - Lee was met -at Chuchua's dealership by. Bob . -

Collett Chuchua's sales manager, .who saw that the wvehicle
was purchased at Orange Coast AAC::;Collett lnformed Lee the

dealershlp could not work on the car as the dealershlp did

not service Jeeps whlch were not purchased ‘there. - -

52 When Lee- contlnued.dto 1n315t she-~wanted

. service, Brlan Chuchua was:wCalledrfover.::;He.- afflrmed___ﬁ.
Collett.'s, statements,' telling%=Lee:-that:af;newt'state;;lawfe"”

allowed them to - decline service.to vehicles ‘that had- :not

been sold by them. Brian Chuchua also-indicated;that if Lee .

did not 1like his decision to‘:call%Lthe-:Owner::Relations::;f
Department of AMC's Western:D;visron:.queefdidﬁnot:ask?:forﬁQ;;

warranty service. She explained.that .-there .were .urgent- —.-

service problems involving braking, turning, engine dying, .

and exhaust leaks causing nausea.--—- .

15



_where she bought it to have it serviced. Nichols explained -

i
e
N,

‘would perform warranty work,.he -told her she-could not have. " -

53. On October 6, 1986, Rebecca Hblland,' an --

employee of AMC, was - instructed . by her_. .superiors,-.-Steve: - wae. - -

‘Center and Vic Crofts, to take.CenterFs:J986;ﬂeép r Wagoneer:saziv s 5o

to Chuchua's dealership. A.wire-had been:loosened on- ‘the 4ﬂﬁ -h=¥*%

engine to cause the "Check Engine" light to come’on. . =~ ~-° ===

54, Chuchua's Service Manager at that time, Wayne - -

‘Nicholé, advised her that she would have to take the vehicle . = - -

that the work could not be doune at..Chuchua's bécéuse'of”"the - 'F?—j"’

owner's policy of not servicing vehicles purchagednat~-cherf“_._ __
dealerships. . : - i e '. |
55, When. Holland told Nicholsm,ghe,5had;~,been.. s e o

informed when she bought the vehicle that’aﬁy,Jeep ~dealer

E‘-{‘ >

the repairs made at Chuchua's because*df’the owner's policy. . .
| 56. Briam Chuchué, or his véérfice ndepa:tﬁenbf “ﬂJf: e

?eréonnel{»wégé‘ adviséd by}*AMC[saEﬁplojees-;bf:ucﬁmplaintéﬂ} =iy boag e

received by‘tﬁé ‘fegional AMC--Customer'Servige *Departmentiv

Brian Chuchug:was advised that-wowners of Jeeplyehiqleé.whadfaﬁgzu.

been refused eitﬁer warranty. service’ work,r.orV-routine_sé:“ﬁrr

service, by Brian Chuchua personally‘as7well~33'by.ChuchuaﬁS'L;? IF i

sérvicé départmenf employees. =m. - -

57. The following are 1instances of - contacts

between AMC and Chuchua 1in regard to failure to perform

warranty service.

16
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Priscilla Hedin, an'owner_relations analyst 'contacted Brian

58; - Jerry R. Mack, is employed by AMC as an
onner's relations analyst. . -‘His dutles: 1ncludef receiving
phoned and written complalnts.lfrom customers and._resolv1ng PREERC
them. On at least three occaSLQns,-ubetween February=u dx¥~"
September, 1985, Mack discussed .complaints ‘wlth.n~Brian_
Chuchua concerning refusals to perform warranty service on

vehicles not sold by him. Mack advised Briam Chuchua he was

obligated to perform such service.

59. On September 8, 1986, “'AMC's‘;fémployée

' Chuchua personally by phone. The conversatlon concerned hls :

serv1ce department's . refusal =to perform:rwarrantyxzserv1ce Tl

work on a Jeep Grand Wagoneer owned by . a Patrlck Walaney

,whlch was not purchased at Chuchua' S.

60. Hedln told Brlan Chuchua that AWC s‘iWarrantyflhm__;t

policy required that he must_serv1ce .the vehlcle.,?hBrianawaa:

Chuchua refused to service thé.wehiclebecause =it was: “under hfils 4

warranty and not purchased at .- his (Chuchua's)fhdealershipfﬁﬂ-773:5

Brlan Chuchua also stated that he Wwould service 'the ” vehicle .- :>

when it was in the customer-pay"perlod. Thhn VommzomoreompT e 30T

61.  On November 18, 1986;?aNalter;Pejton;.'AMC'S%%;:'~g;.'

- Assistant Regional Manager, informed Brian -Chuchua.duringz.a--.: -2

meeting that it was a franchise...responsibility:to :-perform -;;arazy

warranty service work on vehicles not sold by him. At ~this

meeting, Brian Chuchua advised Peyton of a continuing

17



problem in service personnel turnover -caused by other

dealers hiring his mechaniég”awéy,”éha EhaE'herdid.not"want:

‘to carry accounts recelvables .for-warranty-- work pe formed on~

vehlcles he had not sold. T LoTorvemn TeTlmos

62. During the period April-May, . 1986, AMC's -

employee Victor Crofts, in a . conversation with Brian

Chuchua, commented on Brian Chuchua's refusal -to perform - -

warranty service on vehicles he had not sold. Brian Chuchua.

told Crofts he wgs having warranty élaims-payment--problems:r“
Crofts told Brian Chuchua‘he'WOuld look into_thé”bbmpléinté{lj'l;_."

but that in the meantlme Brian Chuchua was ~obligated. to

"purchaséd. o o

63.  Between March 1986 to ‘the date of  his

'analysr, received approximatély .20 or 21.*phbng;and;:lett§r =

complaints from Jeep owners. »:=The complalnants-—alleaed

‘testimony, AMC's employee Paul Winovich,-an owner :relations..=-:

that the . Chuchua déalership*refused th"“perform‘*warrantyf~

perform warranty service for ~veh1cles:bno matter - where m=%1

service on Jéeps' which _the:;cdmplainants~~had-~bought— at--ez o

dealerships other than Chuchda's.--During this sameT-period,

Winovich did not receive this type  of- complaint:iinvolving- ==

any other dealers in the Weétern"Zone.~rv;f::-:n~¢:c S TIRCT

64. On several occasions, Winovich discussed ‘with =

Chuchua's service ‘department employees the dealership's
refusal to perform warranty work on vehicles not sold by it.

Wayne Nichols, Chuchua's former service manager, told

18
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"Winovich "it was Brian Chuchua's policy to'refuse

warranty

work on. vehicles that were mot purchased. at ‘his dealershlp._

65. Brlan Chuchua contends .in hlS testlmony

that—- -.=-.,_; o ‘:; o

he was mnot aware of,thevAMC-Jeepwfranchlsee‘suobllgatronsato Tzl

perform warranty s

ervice,

or..’

any Jeep owner irrespective  of

purchased.

in view of the"le

ngth of

time he

vehicle business, the number —of times in -

out-of-warranty .service,

where the wvehicle was

These contentionswarefrfoundfto-bewnotr-credible"

for

has been in the motor'

1986--and 1987 he -

was told of this obllgatlon by AMC employees,-and tHe fact

that, seemingly, untll t

performed warranty work and'out'of warranty

res ervation. .

least 1

985, he had

66. Brian Chuchua testlfled that he had- a

of serv1c1ng Jeeps

were immobile, or were towed-in. :
. . . :.'“ . .

sold by .

policy

other Jeep dealers “if - they were

'brought to his dealership becauﬁe of ;an'pnsafe:

:Chuchua’'s:testimonyis not

supported By"the evidence. SURTITTEE TT :%;.;Tf:?::?;'

rroutlnely

work. without ==~

zcondition; -

e e

éffi Brian Chuchua testifiea- thatEhisfidealershipzlf;;i

mid-summer 1986}

owner David Graham,

However,

whose vehicle ‘was.-immobile,

adopted a policy permlttlng‘”warranty r-work"

«the -=-pol

icy ‘was mnotapplied —to mr- 1w =

omw _'tOW—lTlS e i

=dnd who-=<was-

told in Oetober, 1986 by a service. department-employee--over:z —I===x

the phome mot to

department. This.

tow the

incident

Chuchua's testimony.

-

vehicle

is in

19
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68. - Brian Chuchua: testified that he adopted a

policy permitting warranty'or.nonwarranty_work.forQ.?unsafequm

vehicles. The testimony is1-contradictedrby.the.uexperience-;_m;_io

.of AMC employee Sharon Carol- Le who,Was‘refused‘ ﬁarranty,,

or out-of-warranty serVice in October:3 11986 ;for;gbraking .
problems,_fume leakaoe into -rthe passenger compartment and-;Q
-.steering difflculties. B mrew S

69.“ Brian Chuchua's testimonf that he refused to

do warranty service for vehicles-not-sold-by -him -because ==0f imsimcen: -

‘the nearly $70,000 owed him by AMC for Such Fepairs is ot
credible. No evidence was introduced by protestant to show:w

-Brian Chuchua haa notified ~AMC-of= _his -intention:=-in-: this =T oo

'regard either before or after he began requLng service _.to. . _____ __.

4

owmers of vehicles purchased elsewhere._m;__ ' ‘ -".";; N

;70. Wayne Nichols, Chuchua' s servicel..manacer_;umivniuE'
" between September_ 1985. and=-September 1986 ~ . was~ told by,zz:;r: R

‘Brian Chuchua that he (Chuchua) IEAPRFIE does fot {want ns:to “_‘_-4__5
- service any véhicle that he doesnnot:sell;-underrrwarranty:K-:::f:tit.r
This policy sqas in effect Zthe ;entire time -that "=Nichols =azmizs =2

worked for Chuchua. X mmzinzd o Thunboooo

71.. - During the last three andlone—half months irof. it wen:

his employment,'homever, Brian'Chuchuafadvised—Nichols:ithatﬁ%ahﬁ'
he would repair vehicles that-he did not sell, if .they ..were ..... =.....
broken down, in transit, or if they were towed into ~“the —--— --:-

'-dealership.

20
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72.  Nichols testified that during his period . -of.:-.--

_employment he would . turn away _at__least-twoj Jeep "owners'

the number had dropped to 46;tAAIn;lQSZ;;to;the;date of-“the; vl
hearing,dChuchua had'performediiwarfanty:workeﬁonetiehicIesﬁarr*“’ﬂ

sold by other dealers_‘in 34:instances:j'ﬁOfithese;:oﬁe.i(1)ﬁﬂa

N
NEL A

was performéd on January 5,:ﬂ9SZ;rind:twoi¢2f=on:danuary330.

- Chuchua's letter of ~noticezhof’z terminatiom isazidated:

January 23, 1987. | :EETZETf 230 T EIT.

Extent of Franchisee's Failure-to o7 FTaosakioss oz 1

' daily that requested warranty service. -_Thesewcustomers were--__-'

’ refused service because they thad: purchased thelr vehlcles =TT
elsewhere. Nichols also observed, on an average of- onceruaA :
day, that-Brian Chuchua himself refuséd'todprovide-“warranty -
service on vehicles that~*were=;not vpurchased';from LhiS‘ -
.deaIErship;. During this entire,_period,:Nichols%:testified P

-~ that Chuchua's mechanics were underQémployed and could_rhave:; .
.performedvwarranty‘service,work."» N T
| 73. Chuchua's | ; service"'mh.employeesr WOuld;;c
occasronally, if Brlan Cnuchua_was "away on“vacatLon perform Wz
warranty work- on vehlcles not: purchased at the. dealershlp e

74; ‘In 1985 Chuchua performed warranty work on
165 vehlcles not sold by the dealershlp.;.In 1986 = however,-;:n:;i

Comply With the Terms of the -Franchise -v~--: &

[section 3061(g)] TTITTY T

75. On November 1,: 1986AChuchua's franchise was

extended for a single one-~year term because of perceived

21



/) | ‘defi'cieﬁcies in the quantity of vehicle sales _ préviously ST
o méde. Subsequently, Chuchua's.. franchise.was . eXtended * to
March 31 , 1587 to provide ?-l.ChL}'ch‘iia'aﬁ'dr'EAMC: mo_f-e'-.":tiimé;’-it;‘>. T mmaoT
correct the sales deficiency=was -well =as:~ t'o—-'=7-r'_es"olve; a--." wsllof
-conflict whi'ch had arisen concerning Chuchua's failure ﬁo
- provide both warranty andinoffwérfanﬁy "service" for’ ~Jéep '::i*:":.;t:'_-
owners who had purchased their-vehicles 'a_t“-dealershipé;"'o'ther-.~.~=—.'-.—.'..~‘..—ﬁ-—..;--.-v
than_Ch}léhua's. | v ' -—-_--;—-——-f.<--.- - |
76. As part of .the franchise agreément;"-"—Chtj.c:h.ué."-'..‘--"-'-"‘fi:'.;::
and all other AMC. ‘Jeép dealers were,; "and’ é{'re,:'requi're'd - to?"'- oo
perform needed warranty  servicg.: The:‘dealers are “also
'-'requirgd to A.per_form' any v.r'out;'.n'e‘;-fservicef“requésted ‘ 'by;s"'an'--' '—_==I=_--...i‘-~--;-‘

"owner without .regard from whom or:=from where ' the= owner -

\) , purchased the vehicle. e e SR n ~

77 Tracy Wood took her vehicle to-Chuchua's.. for.r s=....20. |
- r'ou.t:ine'.' service in October.:1986: =At - .that's time,s= Wood'si~. 4. ~Th

vehicle was. out of warranty..:Wood.:called s Chuchuals.7to Eund -~ aall

arrange an ‘appoin'tm'ent'. 'Sh‘e'.wa's: t'oldLZ’byf.'ai.person",'-'~.'.'z.; whosz  toid
- _ identified Hi;-'i‘nt‘self on the ph'ohe--a'é"thé T.s'er:'v'i'c?e manggerjvnot:= -Tisn S
to bring the VEhiCle in. =:=.She'iwas linformed.zit iwas “the s fwFos
dealership's policy not to service Jeeps .whiéhjviere not sol’d;:; ;.’-:_:-':;.-1 S
there. The service manager .'told Wodd-that  if -she did -not —t._._ ===

like the policy. to call the AMC Customer. Service: Department™.- ..ot U7

; | for which he gave her the phone ‘mumber. - =~ ~ = === -fo e .o

y o | 22



DETERMINATION OF ISSUES =+ eme=:-wmon-ln 577 =7
I
a) It is determined that the franchisee_ has-made ... __-

the necessary investment . .and -incurred- the -=necessary .. T.._ ..

obligations to perform its part of ‘thednfranchise.

[section 3061(b)]' ) ConaremmoaL Hh
b) .'it is determined that ”the :investmeﬁt%;is el
permanent. [sectlon 3061(e)] wmr s lmaollo
B ¢). 1It'is determined that® thé~ franchisee-=has -

adequate motor vehicle sales..and.service fatilities;- ---—
equipment, vehicle .parts,““and."'quakified-' service

7personnel to’ reasonably prov1de for the-‘needs“bf - he»:d;;+$

s consumers for the motor -vehlcles handled by -- the..."..: -
'5\:>m' | franchisee. [section 3061(e)] . . .. &=
11 ' - | AT

Respondent has proven that there: is-good-causesxforani iz

‘termlnatlng the franchlse 1nfthat o Fhn EEsmshize In RLET

v
:‘:.v. -

a) It is~determined that- the franchisee:doés=rotii= th=

transact an adequate amount zof= buSLness wcompared=to-:thez= =uriz-

———

amount of business avallablevftfsectlon~3061(alln_;;:;:_ o
b) It is determined that it wouldibessbeneficial < "= =
to the public welfare to replace the franchisee-with —a7.... ::.

franchisee that would perform warranty, and out-of-

17“> o warranty, service work for Jeep owners in the market

- 23



it has.conslstently refused to prov1de service for:Jeep- ==

- vehicles that were not purchased from ‘the _franchiseesr:iis

[SECtion' 3061 (e)] ’ '.'—‘ TteRes Tl :-"-:.': 2

d) It is determined that--the= franchisee—has:

failed to fulfill the warranty, obllgatlons of-~the-:

franchlsor to be performed by- the francnlsee.'_jséction‘

3061(£)] L
’ﬂf e) It is determined that the franchisee-sfailed

to comply with .the terms of the franchise which require”
it to perform~service on Jeep.vehicles irrespective of.=

where the vehicles were purchased, and whether they_are'"

uﬁder,eor'outdof warranty. [sectlonw3061(g)]==f=f2ﬁr‘:

= el

t N

‘area irrespective of where the vehicleg_were“purohased.::;e-;m;ei:

[section 3061(d)] = semreeseeeea.o.,
c) It"is determined'that the franchisee=has TMOot siwmT mre T
been renderlng adequate service ~ to- the publlc 1n~—thab—m~_ e

Laie

C

- - s

THEREFORE, the follow1ng proposed .decision™-is.isn

The protest i1s overruled. AMC.shall:be permitted.::

PROPOSED DECISION . zmommss

respectfully submitted: comimo el suEnlsoan: - R

to terminate the franchise. However, -the termination-zshall.o-. =z,

be stayed on the following conditions: .. .= = DooEme e

24.




1. ~ Protestant shall fulljvcomply‘with all of-its‘

obligations under the franchise and the law in regard
to peérforming service on Jeep vehicles;_whethér under

warranty or mnot, irrespective of where the vehicles

were purchased.

2. In the event Respondent receives evidence

that Protestant has failed to comply with  the

conditions set forth 1in paragraph one, immediately

above, Respondent may move the Board for an order

removing the‘stay.

If.'the Board :finds that Protestant  has not

¥ RN
W troen

properly performed its service obligatiéﬁs the p:dtest shall

be overruled funconditionaliy - and Réspbndent. shall be

permitted to terminate the.franchise.

I4heféby submit the foregoing

which constitutes my proposed.

decision in the above-entitled

matter, .,as a result of a
hearing held before me on the

above dates and recommend
adoption of this proposed

the New Motor Vehicle Board.

Dated: September 9, 1987

|G ]

.decision as the decision of .

ROBERT S. KENDALL
Administrative Law Judge
New Motor Vehicle Board





