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1507 - 21st Street, Suite 330
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Telephone: (916) 445-1888 ' -

'STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest and -
‘Petltlons of.-

Protest No. PR-713-84
-+ Petition No. P-147-87
Petition Nos. "P-166-88
through P-173-88.

RAY ELADEBOE 'LINCOLN-MERCURY INC.,
- dba RAY FLADEBOE BRITISH MOTOR CARS,

ErOtestant/Petitioner,

JAGUAR CARS, INC., et al.,

. Respondents.

fd_ : . DECiSION

‘ The attached. Proposed. Dec1smon of _the Admlnlstratlve 'i

Law Judge is hereby adopted by the New Motor Vehlcle Board as‘
its Dec151on 1n the above entltled matter ' '

Thls Dec1alon shall become effectlve‘forthyith.

"“IT IS SO ORDERED THIS 29th day of March, 1991.

. .IJQ - ., (;5$¢~ .“/ '
By =2 LA s
LIUCIJAOMAZEIKA 47

= ' v ' ’ Board Member
j) . . New Motor Vehicle Board
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- Telephone: (916) 445-1888

.~ Petitions of

FRAY FLADEBOE LINCOLN-MERCURY iNC

JAGUAR CARS, INC., et al.,

1/

1507 21st Street, Suite 330 -

Sacramento, California 95814

STATE OF CALIFORNIA -

NEW MOTOR VEHIGLE BOARD

In the Matter of the Protest and e

Protest Number
dba RAY FLADEBOE BRITISH MOTOR CARS, PR-713-84
Petition Numbers
P-147-87 and

Protestant/Petitioner
 P-166-88 - P-173-88

© vs.

PROPOSED DECISION

Respondehts.

PROCEDURAL BACEKGROUND

“1. ) Byv letter” dated; Séptember--28,¥il§84, Respoﬁdént,

"~ Jaguar Cars, Inc. ("Jagﬁar"L/) .a  licensed distributér;

located at 600 Willow Tree 'Road, vLeohia; Néw rJerséy, gave

notice of it's intent not to renew the franchise of Protestant/
Petitioner, Fladeboe Lincoln-Mercury, Inc., dba British Motor

Cars ("Fladeboe"), a licensed automobile dealership; located  at-

16-18 Auto Center Drive, Irvine, California.

distributing Jaguar vehicles in the U.S., and manufactured by

the United Kingdom parent corporation, Jaguar United Kingdom
' ("Jaguar U.K."). : -

.' __l__

Jaguazr . refers  to the United .States dorporation
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2. On O‘ctol:er 25, 1984, Fladeboer fi-led 'a protest with

' the New Motor Vehlcle Board ("Board") pursuant to Vehlcle Code

sectlon 3060. —/ ‘ »

3. On June 12, 1987, Fladeboe filed a petition with the
Board ‘pursuant to ‘section .3050(c) vnaming )Jaguar, as “the‘;f
Re5pondent;.' ’On Septemoer ’8, 1988, Fladeboe filed a Ifirst

Amended_Petition‘against-Jaguar as ‘well as petitions against

".the following Los.Angeles/Orange County Jaguar‘dealers: Bauerr
Motors, Inc.; Southland Motors - Corp bTerry York Motor:Cars,
‘Ltd.; Charles H. Hornberg, Jr; Imported Motor Cars,_Lee West)
'Enterpr;ses, Ino.,_ fdba ‘ Newport | Imports,’ Inc., o Rusnak'

- Volkswagen, Inc.; Whittlesey Motors;vlnc .'and Dave Whlttlesey’

(collectlvely referred to as the "Dealer Respondents")

+ 4. . Fladeboe's petltlons _allege seventeen ,causesQfof'

.. action as follows:

1) v101atlon of Sherman Act (agalnst all reSpondents)
2) v1olatlon of Cartwrlght Act (agalnst all respondents)
3) unfalr competition ‘claim (agalnst azi respondents)

- 4) breach and tortious breach of 1mp11ed covenant of good
. faith and fair dealing (agalnst Jaguar alone)

5) negllgent interference w1th prospective advantage
(against Jaguar alone) : ,

6)‘ 1ntentlonal 1nterference with proSpectlvev advantage‘f

(agdinst Jaguar alone)

7) unfalr competltlon - false advertlslng (agalnst Jaguar.
alone) S ' :

2/ All statutory references are to the California Vehicle
Code unless otherwise indicated.
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8) unfalr competltlon - unfair business practice (agalnst
Jaguar alone)

9) breach of fiduciary duty (against all respondents)

. 10) v1olatlon of Vehicle Code section ll7l3(a) (agalnst
Jaguar alone) : :

11) v1olatlon of Vehicle Code sectlon 11713 3(e) (agalnst
.all respondents)

. 12) violation of Vehicle >Code ‘sectlons ll713.2(e);
. 11713 3(d) and 11713.3(e) (agalnst Jaguar alone)

13) v1olatlon ‘of Vehicle Code section 11713 3(a) (agalnst
all respondents) .

14)  violation of Vehicle ,Code sectlons 11713 3(1) and
3060 (against 'all respondents)

 15) breach of contract claimr(againsthaéGar‘alone)v

>l6) tortious interference with ' contractual ' relations

(against all respondents)

17) intentional 1nterference w1th prospectlve advantage
(agalnst all re5pondents)

' Fladeboe has ‘also flled these clalms in an actlon pendlng in

the Unlted States Dlstrlct Court

5. On. May 12,' 1990, the,-partiesd stinolated . that 'thev
first seoond third, ninth'_sixteenth and'seventeenth causes'
of actlon in each of Fladeboe s petltlons were stayed in there
entlrety, and that the hearlng on the eleventh, thirteenth and

fourteenth causes of action were “also - stayed as against the-

Dealer 'Respondenthl/ The' stay of these claims -will remain

in effect'until the Ninth Circuit Court of Appeal has,rnled on -

an appeal taken by Fladeboe with respect to the District Court

3/  On November 1, 1990, in Fladeboe's Post-Hearing Brief and
Proposed  Findings of Fact and Determination of the Issues,

Fladeboe waived the fifth, seventh, and tenth causes of action
of its First Amended Petition.

-=3--
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"proceedlngs

6. The partles further stipulated that the issue of

‘damages as claimed by Fladeboe was to- be‘ stayed pending a
determination of the preliminary'issue of whether Jaguar acted

| lmproperly in its relatlonshlp w1th Fladeboe.

;7f" On September 25, 1989, the hearlng on the protest and

petitions of ¥Fladeboe and the protest and petition ,ofv Auto

Trends, Inc. vs. Jaguar Cars, Inc.. ("Auto< Trends'), lprotest'.

number"712-84 and petition number P?145-87' Were 'partially

‘consolldated for the purpose of presentlng ev1dence as to the
overall subJect of - the origin, methodology and'lmplementatlon-
of Jaguar s Dealer Rationalization - Program. natlonw1de and in

-‘Los Angeles/Orange County

8. The, consolldated hearlng was held before George R

Coan,hAdmlnlstratlve Law Judge of the Board,'on January 9-12,.

16-19, February 1-2, and 5, 1990, at Los Angeles, California.

- 9. The specific4hearing on the,remaihder of Fladeboefs

protest' and-:petition'_allegations! followed the partially

Y

- consolidated- hearing as well as three days of the specific

hearing oﬂfzthe remainder of the  issues pertaining to Auto
Trends.

10. Fladeboe's.Speoifichheariﬁg was held before George R.

Coan,_Administrative Law Judge_of-the Board, on February 20-23, -

26-28, March 1-2, 8-9, 12-16, and 19-23, 1990, at Los Angeles,

California.

11. Fladeboe was represented by Gary Hoecker,_Esq.,,ahd
Thomas K. Buck, Esq.; of Hoecker, McMahon & Wade, 612 South
Flower.Street, Suite 800, Los Angeles, California.
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12. Jaguar was represented‘by.Carl.J. Chiappa, Esq., and
Matthew C. Mason, Esq., ana_Andrew_GoldSmith, Esq., 6f Townley

& Updike, 405 Lexiﬁgton'Avenué, New York, New York.

_ISSUES PRESENTED

AL :Fladeboe's Protest Claim. -

13_‘-Fladeboe‘ alleges that good cause does ‘not .exist to

© permit Jaguar. to refuse to continue the'Fladeboé.franchise in’

consideration of. the following factors:

'a.  Amount of business transacted by"the franchisee, as
compared to the business ' available ' to the franchisee
{section 3061(a)}; . ' . : » g

. b Investment'necessarily made- and'obligations incurfed‘
by the franchisee to perform its part of the <£franchise
 {section 3061(b)}; ST ' = -

c. “Pefmanency of the investment {section 3061(c)}; :

d. Whether it is injurious of beneficial to the public

. welfare for the franchise to be. modified or replaced - or

the business of the franchisee disrupted {section 3061(d)};
e. ~Whether the franchisee has adequate motor wvehicle
‘sales and service facilities,  equipment, vehicle parts, '
and qualified personnel ¢to reasonably provide for the
needs of the consumers for the motor vehicles handled by
the franchisee and has been and is rendering adequate
service to the public {section 3061(e)};

f.. Whether the ffanchisee fails to- fulfill ‘the warranty
" obligations of the franchisor to be performed by the
franchisee {section 3061(5)};

_g} Extent of franchisee's failure to comply with the
~terms of the franchise [section 3061(g)}. :

"‘5'?




rB. Fladeboe's Petition‘Claims.

"14. Fladeboe alleges that ) ‘

a. From 1983 'through December v1989; ~Jaguar udeprived
Fladeboe of vehicles resulting in dollar losses; | | ‘

b. Jaguar violated section 11713.3(1) in that Jaguar -

refused and failed to 'deliver ‘new vehicles to Fladeboe 1in.

reasonable quantities;

c. Jaguar v1olated ‘Section 11713 3(1) in that Jaguar

' engaged in a de facto termination . of Fladeboe's franchise by-

'denylng the Fladeboe access to substantlal numbers of vehlcles'

and also thereby modified and dlmlnlshed Fladeboe s franchlse,

d. Jaguar 'Vlolated section 11713.3(d) and (e) in: that

Jaguar attempted to require Fladeboe .td transfer or sell

petitioner's interest in 'thev Jaguar franehlse to Jaguar and

<

:prevented and attempted to prevent Fladeboe from rece1v1ng fair

and reasonable compensatlon for the value of the franchlsed

'-'bu51ness,

e, - Jaguar v1olated Bu31ness arid ProfeSSLOns Code sectlon

17200 in that Jaguar mlsrepresented its allacatlon practlces to-

Fladeboe and dlscrlmlnated against Fladeboe in the allocatlon
of wvehicles. Fladeboe alleges- that such mlsrepresentatlons o
were unlawful; deceptive; unfair and.’constituted ‘business
practices ofrJaguar; | _. |

£, Jaguar breached its'contract with Fladeboe and:
its implied covenant of good faith and fair dealing in that
Jaguar failed Ito‘ provide Fladeboe withv its fair_ share of
vehiclesJ available tn the Western Zone as well as
misrepresented its allocation practices to Fladeboe;

-
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h. Jaguar intentionally interfered with = Fladeboe's .
prospective advantage in that . {aguar intentionally and
unlawfully discriminated against'FladebOe in the’allocatioh of

’ vehicles and thereby diverted business from Fladeboe's

competitors.

15. Pursuant to sectlon 3066 Jaguar has the burden to.

establlsh good cause not to renew the franchlse of Fladeboe

' Fladeboe bears the burden'of proof for its petition allegatlonsf

FINDINGS OF FACT

.I;“ Facts Relatlng To Fladeboe s Protest Clalms

A, Jaguar s Dealer Ratlonallzatlon Program

'15.. From 1968 to 1980, approxrmately 9SA of the vehicles

1mported and sold. by Jaguaré/ were low and medlum prlced MG

~and Triumph sports cars. In the mid-1970's, . sales of these'.
cars were approximately 60,000 units per year. 1In contrast,
sales of the high priced'Jaguar luxury vehicles peaked'at 7;000.

units per year, constituting only a minor portion of Jaguar's

and its dealers' business. : l —

16r Jaguar's parent coﬁpany in the United..Kiﬁgdom
("Jaguar U. K ") was 1051ng thousands of poonds on every MG it
bUllt Fac1ng these flnanc1al losses, Jaguar U.X. dec1ded to

cease productlon of the MG in 1979 and the Trlumph in l980

4/ In l968,"a merger took place between Triumph, MG, Aostin -

and -Jaguar which was known as British Leyland Motors, Inc.

("British Leyland"). After several corporate reorganizations
- and name changes, Jaguar Cars Inc., emerged as the United
States distributor. : :

--7--

-



— .

J

17, In - 1980, Jaguar was ein “suhstantial financial.

.difficulty. Jaguar was losing ahout-SBQ0,000 a week inbthe :
1United States. | Jaguar U.K. was losing ahcut:$l.5:mi11ionAa
. Weeki/, | | o
_18: - Jaguar 'also, faced - esignificant ) npnfinancial"
difficuities.. During the .1970'5; in spite dof pressure from

Jaguar on Jaguar U.K. to improve the Jaguar model line‘andlthe
quality, very little improvement resulted ' :‘By. 1980>' Jaguar
U. K had- earned a reputatlon for maklng an unrellable vehlcle'
of very poor quality.  Sales of Jaguar vehlcles in the U.S.

dropped hto“3000 ‘units in 1980, an average of ll units per .

'dealer.

19. Facing  both = these financial and nonfinanciai
obstacles,‘Jaguar attempted to stave off bankruptcy By 1982

Jaguar had consolldated its operatlons ‘and decreased its work

h’force vby 554.‘ - In Jaguar s Western Zone,  many employeesL

n o . o R
1nclud1ng the zone sales manager, ‘the zone “distribution manager:

and .the tralnlng manager, were' terminated “and their
. . N N ‘ 1 N .
respon51b111t1es were turned over to the remaining employees

Jaguar also reorganlzed 1tse1f at - the wholesale level, taklng

over the operatlons of 1ndependent dlstrlbutors such as .British -

5/ Jaguar U.K. was owned and operated at that time’ by the
British Government, and Prime Minister Margaret Thatcher warned
that Jaguar U.K. would be shut down if it could not begin to
quickly turn a profit.



high volume, low priced MG and Triumph sporfslcars.Z/-

Motor Car Distributdrsél (UBMCD"). . In additiom, - new
management in the United Kingdom had begun to implement changés

in production resulting in improved product quality.

20. Jaguar realized that it's dealer network was not "
" conducive to selling high priced_Jaguaf‘luxury vehicles. Its

~ retail dealer network had been'developed‘to sell and service.-

21. Jaguar decided that in order to be competitive with
‘other luxury car distributors it had tq“improve .éustomer

satisfaction at the dealer level. .To achiéveJthatjobjectiVe;

4

Jaguar had to ensure that its_dealers had tﬁgvbpﬁortuﬁitylto.'

make a profit sufficient to_justify the type_of'investment in

facilities; management, training and ‘personnel to approximate

~the level of customer satisfaction.achieved byvthe”deaier body'

of Mercedes-Benz ("Mercedes"), its principal competitor.

22. Jaguar dealers' potential for investment . in their
dealerships was at a disadvantage based on -avéragéi‘Jaguar‘

versus Mercedes sales per dealer. Im 1982, Jaguar's 205 United-

States dealers sold'10,349 vehicles, or an awerage of 49 units

8/ Fladeboe was appointed as a Jaguar dealer by BMCD,
which was, ~ at the time, the independent distributor for
Triumph, MG and Jaguar vehicles in Southern California, which
had complete authority to appoint dealers in its territory.

7/ . In many instances, Jaguar had no direct involvement in the.

appointment of dealers in =~ areas served by independent
distributors. In the early 1970's, when distribution of all
the British lines was consolidated, BMCD, then an independent

distributor, took over the southern part of California. Jaguar

was responsible for distribution into the northern part of

"California. BMCD's position was that it would give Triumph, MG

and Jaguar franchises to all the dealers under their control.

-—-9--



per dealer.®/  The 413 U. 5. Mercedes dealers sold 65,963
‘vehicles, or an average of 161 units pervdealer. |
23. The disparity in sales between Jaguar and Mercedes

dealers in the L.A./Orange Coonty'market was even greater than

the national average. -In 1982, in the L.A./Orange County

market, Jaguar‘ and Mercedes_ both had 17 'dealers; ‘but‘_Jaguar‘
dealers sold an average of 73' vehicles per dealer while.

Mercedes dealers sold an. average of 523.  This 'pattern. was_f

repeated in most of the major c1t1es in the Unlted States

24, The superlorlty in average sales per dealer allowed

' Mercedes to offer the klnds of facrlltles locatlons

management, personnel and after sales service necessary for the

successful marketlng of ,luxury Vehrcles.g/ In }contrast,ﬂf
Jaguar dealers were ~ not capable of 'committing comparable‘

“reSOurCes to thelr dealerships with average sales,.beingf“

srgnlflcantly less than those of Mercedes dealers

25. Jaguar's ablllty to 1mprove its competltlve srtuatlon_

‘was constralned by 1ts llmlted product range and 1ts restrlcted -

e . . o
manufacturlng capacrty ——/ I -

8/ The increase in Jaguar sales between 1980 and 1982, was:
o primarily the result of an improved product and the efforts of

approximately 40-50 dealers who aggressively marketed Jaguar's
products. .

9/ In 1982, '83 and '84, Mercedes was number one in J.D.
Powers' Annual Customer Satisfaction Survey.

’;g/ Jaguar's product range = consisted of two models. In-

addition, the productive capacity of Jaguar U.K. was 50,000 to

60,000 units per year, and the United States took approx1mately

one ~half of the cars produced

- --10--
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26. Jaguar determined that it  could only achieve
competitive levels “of qustomer."satisfaction withh..a

,substantially redﬁced'dealer‘body; whilé providing'sufficieht

vehicles to the retained dealers to enable them to commit  the

 necessary .resources for the sSuccessful marketing of @ Jaguar

vehicles. To achieve these objectives, Jaguar developed the

Dealer Rationalization Program.

¥

'.was evaluafing‘the dealers' competitive situat%gﬁ. Jaguar also.
,advised.its.dealeré not to make any significang.ﬁew investments
~in theif Jaguar fraﬁ¢hise withQut firstvconsuiﬁing Jaguar.

28. Over'§ tgo—yeaf péfidd, Jaguaf engaged in a deaier-

by-dealer . analySié,V'ﬁtiiizing information cdmpiled by both

Jaguér_Personnel.and outside-consultants;ll/"

29. The deale?i‘surveys énd.'studies weré énalyzed by .

Jaguar zone managers, who then .formulated. recommendations to

senior ~management for reorganizing Jaguar's retail dealer

network. Jaguar's ‘senior management then determined for each

—

ll/ Surveys of Jaguars dealers were compiled by Jaguar

District Sales and Service Managers, in consultation with the

dealer principals, to evaluate the. sales, service -and parts:

operation of each dealership. Jaguar also commission studies
by J.D. Power & Associates to ' compare customer satisfaction
levels of Jaguar's versus Mercedes' dealer body, as well as the
relative performance of its dealers in L.A./Orange County and

in other major markets. Jaguar utilized Mercedes as a basis of -

comparison because: 1) Mercedes was Jaguar's chief competitor;

2) the demographics of their customer bases were wvirtually

identical; and 3) Mercedes' dealer body was the leader in

.customer - satisfaction. - Jaguar also hired - Urban Science
Applications, Inc. ("Urban Science') to determine . the - =
geographic optimal locations for Jaguar dealerships in major

metropolitan markets.

--11--
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market how many dealers to retain, where they should be located )

_ and the 1dent1ty of the dealers to be retained

30, Using Mercedes as a model Jaguar developed a- formula”

to be-used_as a guide to determine how.many.dealers could.be

supported by each. market. The 1ntention was .to give -each
retained dealer ‘a sales volume which would - support the type of

faCilities and operation required .for the sale of luxury

, vehicles. - Mercedes .and Jaguar new car registrations were

compiled for each market for the years 1981, 1982, and through

June of 1983 (the latest available data at that time) - These

) market registrations were then expressed as a percentage . of

national registrations for both Mercedes and Jaguar 1n each of

‘the appropriate years.' The . highest percentage derived was thenl'

applied against Jaguar s. 1985’planned retail'sales velume’ ofv

20 000 units nationally to deduce each market S 1985 planning

.volume The then. current average registrations per‘ Mercedes

fdealer were lelded 1nto the 1985 Jaguar market planning volume

to determine the approxrmate number of Jaguar dealers the the
market could support ' , —

31 In the L.A./Orange County market the. formula yielded

a calculation of 6.3 dealers; however Jaguar also utilized its

local knowledge of the market and "’ evaluated the analysis done .
by Urban Sc1ence showing optimal .dealer' locations Wlth six,
seven, oT eightidealers;- Jaguar concluded that the L.A./Orange

County market would support and be better served with 'seven

. dealers.

32. After Jaguar determined thatvthe L A. /Orange‘County
market could support seven dealers, Jaguar utilized the optimal

__12-a



location analysis undertaken by Urban Science to decide where

E/ ‘ ‘A]_lOWing ‘ for cost and

to locate those ~ dealers.
availability of land, zoning requi:ements;'natural boundaries,
etc., Jaguer attempted to locate its dealers as close as

practicable to Urban Science's "optimal locations™.

33. After Jaguar_determined approximately where its SeVen“
dealers should be located in‘ the L.A./Orange:'County, markef,

Jaguar decided which dealeré would be asked to upgrade and-

which would not be renewed. If Jaguar. had an 'exisfing

dealership‘within'reasonable proximity to an "optimal location'

"end that dealership had %the“‘kind of 'menégemeﬂt,‘ fipaﬁciai*A
_eresources'and Freck record'necessary tq.ﬁotentially beeomeee.
competitive Jaguar dealership, that ~dealership, provided it
'agfeed to'upgrade‘its exi§ting,faciiities and operations, was‘.~°‘
-renewed. If no . Jaguar dealership ‘exis#ed at .en "optimal

leeatioﬁ", Jaguar then selected from among'all non-optimally

located dealers in'the;L}A./Orange}bounty market, the dealers

who_pOSSessed;the most potenﬁial_to{beepme the kind of'deelers
.. Jaguar wished to have. ' Such dealers, provéded they agreed.te-
relocate . .their '_existiﬁgA _faeilities veend ﬁpgfade'v'their
_operafions,'were renewed. | | |

34. In the L.A./Orange County market, the five existing

Jaguar dealefships located at or close to an "optimal location" o

.12/ With the wuse of computers, Urban - Science plots the

locations of actual and potential customers and calculates the
optimal geographic locations of a given number of dealerships
in order to minimize the distance between the dealer and
plotted customer locations.

--13--
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and * also had “the potential to become competitive ’Jaguar

dealerships were Southland;. Terry“_York; Hornburg; jNewport

Imports; and Whittlesey.

35. With respect to‘the two "optimal'locations” here no -
‘Jaguar dealer,existed, Pasadena and Anaheim, Jaguar determined
that of the twelve remaining dealers in the L.A./Orange County
market, Rusnak.and Bauer possessed the most potential to become p
competitive'daguar dealers. dTherefore; Rusnakvand'Bauer‘were“

hreneWed on condition = that they agreed_'to relocate their-

existing'facilities to Pasadena and Anaheim, respectively, and

to upgrade .their operations in conformancev with Jaguar's

‘standards Jaguar then informed the ten remaining dealers that

their franchises would not be renewed when they expired on

December 31,_ 1984.’ Eight of those are bno longer Jaguar‘

dealers. The two remaining are'Fladeboe and Auto Trends

36. The seven renewed dealers in the L. A /Orange Countyfr

market have spent or committed tens ‘of millions of dollars in
upgrades‘ of - their. faCilities; gsales, service 'and ‘parts

operations . {In major  metropolitan -—areas. nationwide,

apprOXimately eighty dealers have completed upgrades of their

facilities and operations at 'a cost of approximately $§200
million.

37. Under the Dealer Rationalization program, Jaguar has

eight fewer authorized dealers in the L.A./Orange county.

market than it did in 1984, but the number of service stalls
has more than doubled and there has been an overall increase. in
the number of mechanics and 'serv1ce ‘adviscors. In addition,
service training has increased to 7000 student days from 300

CCl4--



student days in the eafly 1980'3,

The increased average size .

in Jaguar's dealerships also allows them to stock larger parts

inventories so that repairs can be completed more quickly.

B.

a.

Good C

ause Factors.

Facts Relating To The-Amouht Of Business Transacted

By Franchisee,

As Compared To The Business Available

- To The

'38.

Franchisee

{Sectl

on 3061(a)}

During the perlod from 1980 to 1981,

the increase in

'sales. for Fladeboe was better than any other, dealership in

v_‘Orange-County,

1982 to 1983,

there was

with the exception of Newport ImporTts..

Bﬁt~from

a drop in - sales ﬁéde "by Fladeboe,

‘whereas there was an increase. for the -other three dealers in

. Orange Co

transact

~ Jaguar vehicles were in relatively free’supﬁly.in 1981, 1982 -
and the beginning of 1983.
Newport-ImportSAand Bauer,

retail sales during this perlod

Fladeboe

Bauer

Newport

v Friedlander

Western Zone:

National

unty.

Between 1981 ahd341983;

the amount of business that was.

’

" Fladeboe's

Fladeboe

RETAIL SALES AND ANNUAL PERCENTAGE CHANGES

OF THE DEALERS IN ORANGE COUNTY,

THE WESTERN ZONE AND NATIONWIDE E

yA

1981 Change 1982

o

did not

‘available to it.

R

closest competitors,

experienced continuous increases in

%

1980 Change 1983 Change
11 21 91% 25 19% 20 (20%)
36 45 25%7 . - 100  122% 120 20%
36 9% 167% 168 75% 284 697
5 4 (202) 2 (50%) 3 507
834 1,600  92% 2,587  62% 3,722 443
3,029 4,695  55% 10,349  120% 15,815  53%
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39.. From ‘Noﬁember ‘of 1981 to ,thet_middleﬁlof 1983,

_Fladeboe's sales performance was rated'as inadequate by 'Jaguar

personnel In 1982, Fladeboe refused to purchase from Jaguar

“two Vehicles which. had been allocated to Fladeboe, during a

time when many of its competitor Jaguar dealers were purchaSing

and . selling vehicles 'aggres31vely. This . served to depress

Fladeboe's allocation percentage and thereby reduce‘its“foture

vehicle allocations and sales.

40. Fladeboe's poor sales performance also served to
pdepress:its'service-and'parts business.. In 1982, Fladeboe was
.last'among the four-Orahge County Jaguar dealers in-a&eragec

' »monthly repair orders

NUMBER OF REPAIR 'ORDERS WRITTEN PER MONTH
‘ *THROUGH DECEMBER 1982

Fladeboe o f _ 57
'JBauer ' . 266
‘Newport‘Import3‘4 .;105 -
Friedlandet R .V}06_d
b. ' Facts Relating To The Investmeht"NeceSSarilj' Made

And Obligations Incurred By The Franchlsee To Perform
Its Part Of The Franchise

{Sectlon 3061(b)}

41. TFladeboe is located in the Irvine Auto.Mall, where it

" sells and services Hondas,  Volkswagens,  Izusus,

Lincoln—Merourys and Jaguars.
42, Based upon a 1984 appraisal, the land and facilities,
upon which  Fladeboe 1s located, were valued at $3.7 million

Since the 1984 appraisal, Fladeboe 1nvested approx1mately $1

million upgrading the Volkswagen fac1lity Although Fladeboe
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‘does not own the property,rit has a forty-year lease of which

thirty-five years remain. In 1989 Fladeboe's investment in
furnlture, flxtures, and equlpment was $879, 846
43. In 1989, Jaguar comprlsed the following flgures which

pertaln to Fladeboe s four other llne makes:

NUMBER OF REPAIR

LINE-MAKE SALES TECHNICIAN - .ORDERS
Lincoln-Mercury 600 6 ~ 30 per day
jMérkurs_', _ : 15 (Lincoln-Mercury secondary franchlse-

which was dlscontlnued)

Hondas 1000 35" per day

7 .

- .Volkswagens . _ 500 6 30 per day
Izusus o 450 . 2 . 15 per day -
Jaguars . 66: 1.5 | 2.2 per day
TOTAL L 225 1122

JAGUAR S PERCENTAGE OF THE TOTAL

Vehicle Sales - 2.5% (66 of 2,631)
Technicians . 6.7% (1.5 of 22.5)
rRepairgOrdérs | 1.96% (2.2 of 112.5)

e, FactsARelating To The Permanency oﬁ.The Investment.

{Sectlon 3061(c)

44, 1In 1977, Fladeboe .bu1lt a fac111ty to house "both

Honda and what was’ then known as Brltlsh Leyland. In 1982,

Fladeboe moved Jaguar out of that facility and into the

Lincoln-Mercury showroom. This move was prompted by a promise
from Honda of increaSed vehicle allocations if Honda 'was
provided .an exclusive showroom. Therefore? the originnl
investmént made to build’fhe facility continues to be used for
Fiadeboe's Honda operations;
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., from Fladeﬁée.

45, Fladeboe spent less than $40,000 moving Jaguar to the

Lincoln-Mercury showroom, the principal cost being a new Jaguar

-sign for the showroom. Since the relocation, Jaguar has not

‘required Fladeboe to make any major Capitai_inveStmentsﬁ

46. There.has'been frequent'occasions in which tﬁe,Jaguar_

area of the showroom was used for Lincoln-Mercury. It was only

- recently that Fladeboé_segrégated the Jaguar area so that it

'cénnot'be.used for other lines. -

47, .Fladebqe has devoted eight service stalls to Jaguar.

There have been.‘times whén the Stallé"wére used for other

line-makes.

d. Facts Relating To Whether Tt TIs Injurious Or
~Beneficial To The Public Welfare For The Franchise To
" Be Modified Or Replaced Or- The Business of The
. Franchisee Disrupted. : -

{Section 3061(d)]}

48, Jaguar has nine dealers in Los Aﬁgeles/Orange,Couﬁty‘

~ area.  Fladeboe, Newport Imports and Bauer are in Orange

County. . Newport Imports is 12 miles and Bauer is 17.7 miles.

—

49, .ﬁif the Fladeboe dealer  point AwereA eliminated, .a

pefson living in San Juan Capistrand,-south of Fladeboe, would

' require seventeen additional minutes to get to Newport Imports,

and twenty-four additional minutes to get to Bauer. Travel

. time at non-peak periods would be shorter.

50.. Newport Imports' hours are Monday through Friday from
7:00 a.ﬁ;_to'iO:OOlp.m.‘ CuStomerS‘caq pick up their vehicles

until 9:00 p.m. Bauer's service department is open Monday
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‘L.A./Orange County market.

through Friday from 7:30 a.m. to .5:30'-p.m.,' howeVef;'its'

customers can pick up their vehicies‘ghtil 8:00 p.m.

-51. Customers who purchased Jaguér vehicleés from Fladeboev'

registered ‘them an average of 14 miles from Fladeboe's

‘dealership. If Fladeboe'siJagﬁar.franchisé is not renewed;_aﬁd

-considering the seven renewed dealers at their present -

locations, average travel distance is reduced to 10.3 miles.

' 52. Newport Imports has the highest Customer Satisfaction
- Index (RCSI") of all the dealers in the Laég/Orangé County

market. Bauer is also ‘a very qualified dealgréhip with very -

good facilities ~ and service reputation. . In contrast,

'Fladeboeis:’salg; ‘to 7comp1aint_-ratio was thé' highest in the

7

e. Facts Relating To Whether The Franchisee ' Has
- Adequate Motor Vehicle Sales And Service Facilities.
Equipment, Vehicle Parts, And Qualified Service

Personnel To Reasonably Provide For The Needs 0f The -

. Consumers For The Motor Vehicles Handled By The

Franchisee And Has Been And Is Rendering Adequate .

Services To The Public.

{Section 3061(e)} ' R—
53. Through the early 1980's, Fladeboe was not able to

hire or retain adequately trained Jaguar personnel.

54. From 1980 to 1983, Fladeboe had .four different

Service Managers and ten diffefént Service Advisors for the

Jaguar franchise.

55. In April of 1983, at the  time of vJaguar's Dealer

Surveys, neither the dealer principal, Ray Fladeboe, norvthé

General Manager allocated more than 15% of their time to

‘Jaguar, and the Sales Manager spent approximately 5% of his

--19--

R



AN

time on Jaguaf. Fladeboe's Service Manager had been employed

for only eight months ‘and its General Manager for one year.
Fladeboe also _replaéed. its Parts Manager. - Fladeboe's threé'

Technicians had an average employment period of only‘ten‘months."

56. The Jaguar Dealer Survey concluded that Fladeboe did

not provide an acceptable level of service and satisfaction,

and that: mgﬁy cdstomers called ‘complaining' ébout having Eo
.returntfheir vehicle more than onée for Service fepair.' Of
Fladeboe's three techﬁicians, two wére rated és "B” and one as
nc"bskill 1e§el,'"Cf-being:thé.lowest,grade. .Jaguér'SIW¢stern .
Zone Manager gave Fladeboe's vsef#icer‘depaftment ‘the lowest

possible rating»of "very negative'. This was one'of'oﬁly four

N,

such:ratings in his review of the seventeen L.A./Orange County
) A . _ .

dealers.

© 57. The Dealer Survey showed. that Fladeboe did not stock

all’ special 'service tools required by Jaguar, because the. & .

dealer principal,  Ray Fladeboé,‘had‘hot apﬁroﬁed thé 6fder for
missing tools. Although Fladebbe had all of the required shop
equipment, not all the equipment worked, nof'was.it ‘clean or

well-maintained.

58. In November of 1983, Fladeboe was unable to give

Jaguar's Parts Representative either an inventory of parts on
. hand or an analysis of its inventory turmover rate, because no"

physical inventory had been conducted for over two and one-half .

years. Jaguar'é personnel had repeatédly-commedted to Fladeboe
that its Jaguar parts businéss was not being run properly and

was apparently of secondary importance to the othetr line-makes.
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59. Fladeboe's service-problems continue to exist. In
1989, Fladeboe had a Qﬁe and one-half. month period with no
Jaguar Techn1c1an trained'-lto -serviee or repair Jaguar

vehicles. Durlng thls perlod Fladeboe s serv1ce advisor ‘asked

that no Jaguar owners :be directed to Fladeboe .in' connection

with Jaguar's emergency road assistance program. As a result,

" the owners had to be directed tolNewport Imports.

E. Facté Relati;g, To thether The Franchisee Fails To

Fulfill The Warranty Obligations Of The Franchisor To

Be Performed By The Franchisee.

{Section 3061(f)}
60. Spot eudifs cenducted by “Jaguar have revealed that
Fladeboee hes not  been following® warranty  procedures.

Fladeboe's service customers havevbeen'mishahdled;fturned‘away

or sent elsewhere for warranty work.'i Jaguar ' auditors found

excessive labor charges for electrical_repairs, unsubstantiated

repair .claims, ~improperly  maintained parts disbursement
. P , 2y -
records, and inaccurate time-clock compliance.

61. Fladeboe's warranty e;aim administration area. was’

poorly organized aﬁd_peorly Tun.

62. The de;ier prin¢ipa1, Ray Fladeboe, acknowledged that
there were problems with the warranty claim submissions and its
ability to substaptiate“those .claims. ‘Ray Fladeboe further
admitted that-warranty cherge-backs have eecurred.

63. In September of 1988, it was the conclusion of

Jaguar s Western Zone Manager that Fladeboe s apparent lack of

organlzatlon, commltment and understandlng of the product made
any attempts at further training of dubious value.
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g. Facts Relating To The Extent Of Franchisee's Failure .

To Comply With The Terms Of The Franchise.

{Section 3061(g)}

64. In 1982, Fladeboe decidedv“to’-move‘ its Jaguar

dperations into the same facility in which it housed Lincoln-
Mercury, a move that_.had not been discussed or approved by
Jaguar - This relocation was motivated fb& a promise. from

Amerlcarl Honda Motor Company of an additional .allocation of

' Honda vehlcles,g of approx1mately sixty units, whlch were

prov1ded to Fladeboe in exchange for commlttlng an exclusive

showroom to Honda operatlons. ‘This unauthorized relocatlon was

in violdtion of the 'provisions of " the Jaguar franehise

a8

However, 'under the'oircumstances, 1t was. not alleged by Jaguar o

that thlS VlOlathn was significant. ’f' , o T

. IT. Facts Relating To Fladeboe s Petition Claims.

A.  Jaguar's Allocation System

65, Jaguar adopted its current, vehlcle allocation system-

in 1979 ' .The' system is based ,upon the _calculatlon ofh
allocatlon mpercentages" for -each. of Jaguarjs authorized
dealers These allocation percentages are derlved by leldlngf

each dealer s rolling 12-month retall sales by the total of all
reported retail sales in the dealers zone during that perlod.

66. Allocation peroentages‘ are recalculated at the

beginning of each month based on ,the' most recent - rolling.

12-month retail sales figures.22/ The resulting allocation

13/ In the early 1980's, the allccation percentage was

recalculated each quarter. In late 1984 or early 1985, Jaguar
changed to calculating the allocation percentage every month.
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percentaées laref applied dto determine the next allocation of
vehicles"to' dealers by multlplylng the numher of wvehicles
available for allocatlon in the zone hy'.each dealer's.
allocaticn percentage;’ The actual vehicle allocations are made
vwhen-the new Jaguars arrive‘into Southern California by_ehip,-
' which occurs approx1mate1y elghteen to twenty times a year.

' 68. Several factors. 1nfluence the number' of Vehlcles.
'available for allocation by Jaguar. .The principle factor‘is
the number of vehicles manufactured .by Jagdar U.K. and the
percentage of such vehicles allocated‘and‘shipped to the Uﬁited,.
States. | A | " |

69. Certaln vehlcles on each Shlp are vehicles tO.Wthh
the dealers' allocatlon percentages are not applled._. These
vehicles are not available for dealer allccation becauae they .
may be reserved 'for‘ use - by Jaguar eﬁployees,.dused as. a
replacement.or promotional‘vehicle, or aet aside‘for'Jaguar's
ongoing market prqgrams;

-70.  Jaguar generally distrihhtes .'"company cara" : to
dealers after they have been 1n use by Jaguar personnel fcr
approx1mately 6000 mlles Jaguar glves the dealer 1mmed1ate
retallicredlt_ln 1ts allocatlon systan as 1f the dealer’has'
alreadf sold the vehicle. As such, Jaguar does not inclqde the
vehicle in the dealer's current invehtcry. In 1985, Fladeboe -
did'receive such a}companyvcar. |

7l. Each year, Jaguar distributes. a certain number of
-vehicles to replace thoae previously sold to unsatisfied
custcmera.‘ Through the ehd of 1987, in the Western Zone,
Jaguar credited.the dealer for both the original sale and the

-—-23--
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"replacement sale". The number of wvehicles designated as

"replacement vehicles" difectly impacts those " which ' are

available fdr dealer allocation. As of 'thé;vtime ~of the

hearing, Fladeboe had not been required to replace ény Vehicleé

‘which it had previously sold.

72. Jaguar reserves - the right to utilize - up to

approximately 5% ofliits United States allocation of vehicles

for marketing programs. Three categories of dealers received

vehicles for these marketing 1programs, which include dealers

whaw'recéived an "additiona1 ,a11ocation ‘éfﬁer “completing an-
' upgréde,,nonrenewedidealers who réceiVed-ianeased allocatiqﬁS’
. és pért of agreements to 'sufreﬁder"their franchises, and )
nonféﬁewed ‘déalégs,-upon whom"a "vehicle surcharge' (as

discussed infra) was imposed. ..

73, Jaguar distributed vehicles to 'renewed dealers. who

‘had completed upgrades of their facilities and 6perations.v In

these situations, the calculation éf the -~dealer's allocation.

percentage was not based on the énalysis- of that dealer's

- rolling ‘lzéﬁonth sales. Instead, the .dealer was assigned a

;planning volume. The planning volume was used in lieu of»that 

dealer's rolling 12-month sales for all or part of the dealer's
first year df operation. Thereéfter; the dealer .is aliécated
vehicles based on 1its aétual"rolling .li—month sales. The
purpose :behind ‘the planning volume is to pfqvide the dezler

with a2 12-month opportunity to increase its retail sales, so as

to offset the higher overhead resulting from the upgrade.

Fladeboe did not fall within this category of dealers and
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therefore was not entitled to receive its allocation based upon

planning volume.

74, Jaguar distributed an  increased allocatlon of

-.vehlcles to dealers in Los Angeles and Orange County who had
-agreed_to close their operatlons.' Fladeboe did not fall ‘within .

" this category of dealers and therefore did not receive and of.

these "settlement vehicles"
75. Jaguar distributed the ~ surcharge vehicles to _the

seven renewed dealers in- Los Angeles and Orange Countles in

vorder to compensate them for paylng a $6OO surcharge for each’
fcar they received: for a period of over a tyear.lﬁ/. Jaguar'
used this surchafgeftq fund settlement payments Jaguar agreedA
to make to.the Los Angeles/Orange Countyldealers‘who protested

their termihation Fladeboe did ‘not fall w1th1n thlS category.

of renewed dealers and therefore recelved 1o surcharge vehicles
from Jaguar.

76._ Jaguar increased the nUmber of cars allocated to the

Western Zone by 10% to offset the- surcharge vehicles that were .

‘belng allocated to the renewed dealers ,Ehese,vehlcles were

taken from_ the natiohal' allocation. This hadl the 'effect of

increasing shipments to the Western Zone by over 650 wvehicles

~during the 'period . of . the - surcharge. However, only .

‘approximately 510 additiohal vehicles were distributed as a

14/ Jaguar U.K.'s Board of Directors "approved ten million

dollars .to be used to fund buy-outs or settlements with .

nonrenewed dealers. This money proved to be insufficient to

resolve all of the disputes which‘had,arisen. ‘Jaguar could not

go back to the Board of Director's for more money, and the only

. other wviable source for the funds was the renewed dealers in

the United States
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result of the surcharge syétem. - The het result was Ehat

- approximately 160 additional vehicles were brought into the -

Western Zone. for distribution to all of 'Jaguar's‘ dealers,
including Fladeboe.
77. Jaguar'§  allocétion syétem is summarized by the
following mafhematical formula: ' | )
| ‘N = (V-P) x D/Z
N = theAnumbef of cars allocatéd to a specific dealer.
"V = the ngmbef of vehicles arriving on a specific ship.

P = the number of cars designated for company
use, marketing programs, etc.

D = the specific dealer's rolling 12-month retail sales.
yA =’the zone's roiling 12-month sales.

100 D/Z = the specific dealer‘s allocation percentage

78. Each Jaguar dealer in a zone competes against every

other dealer in that zone for a limited supply of Jaguar

vehicles. - The effectiveness_of'tha;{competition is'méasured by
how quickly any given &ealer'cén sell, and report the sélg'éf,
the Vehic;eéiéllotted to it on any giyen al%ocation“és compa%ed
to how quiéﬁiy all the other dealers séll, and report the sale

of, the vehicles they receive. Therefore, the system works to

decrease allocations ' to dealers who either fail to sell

'~ vehicles or are slow to report sales.

79. Jaguar's allocation system provides'credit‘only for

- retail sales. ';Therefore, dealers who purchase vehicles from

other dealers ' and thereafter' sell those vehicles at retail

increase their allocation percentages and future allocation
entitlements. The same is true for those dealers who purchase,
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‘,allocatlon entitlements.
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~and then sell at retail, those vehicles declined for'purchase
by other dealers. In contrast, dealersfwho wholesale their’

vehicles to other dealers or deciine, vehicles allocated to;

o

them, decrease  their allocation percentages and future

80. From 1980 through 1983, the supply for Jaguars

exceeded demand ‘During thlS period of time, Fladeboe did not

take any additional vehicles offered to it. In late 1982,

Fladeboe also declined two cars that Jaguar had allocated to

it In -addltlcn, Fladeboe wholesaled two more vehlcles to

other dealers than 1t purchased for resale from such dealers

These sales opgortunltles mlssed by Fladeboe- were selzed by

some of its competitors.

- 81. Fladeboe's poor “sales’ performance':throhghout' this

o

period of time was accentuated by the fact fhat,when vehicles

- were sold they were not reported as SOld, or they were'reported.

“as. sold but with “the ‘incorrect information .on the Retail

IR

Delivery Report ("RDR").

82. From late 1983 through 1987, when—demand for Jaguars

- exceeded supply, Fladeboe's allocation percentages were still

depressed . because Fladeboe continued not to sell the vehicles

it received with any degree of regularlty In ofde: for

Fladeboe to have increased its. allocatlorx percentages during

this period of high demand, it would have had to sold, and

reported as sold, its vehicles at a faster rate than other

dealers in the zone.
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"because it was tracklng at - a nmch slower rate.

83. From 19831through 1987, when.demanddexceeded supply, "
Fladeboe’s- average day's Supplylé! was higher than the -
other dealers in. the Western Zdne' 'This meahs that Fladeboe's
allocatlon could not have grown at the same rate as the zone-

16/ The fact

. that Fladeboe was' a smaller dealership should have made 1tv

easier for Fladeboe to have a lower day s supply than the zone, .

.because all it had to do was sell three vehicles for two months

- and two vehicles a month from thereon..

Jaguar,

84. TFladeboe claims that bprier to 1986, Jaguar mlsled’b

_Fladeboe with resPect to the nature of the allocatlon system )

Whlle 1t is true that it was not until November of 1986 that
Jaguar publlshed ‘a comprehens;ve descrlptlon‘ of its retail
allocation system, Fladeboe'previouslyvreeeimed'the-same basicf
information about;Jaguar'sgallocatlon policies asfeVery other
17/ - o

Jaguar ‘dealer.—— Furthermore, Ray Fladeboe admitted that .

prior to 1986, he underStoqd the .allocation"system- used by

!

15/ Jaguar's standard for gauging the eff1c1ency of a
dealership's sales performance is the "day's supply
calculation. The calculation involves dividing a dealership's
inventory by the number of cars the dealer sells on an average
day.

16/ There is nothing in Jaguar's @ allocation System that

guarantees an individual dealer's ‘allocation will grow in
proportion to its zone, or that it will grow at all.

17/ In .the TFall of 1986, Jaguar published a detailed
"written description of the allocation system and sent it to the

dealer body.. This description memorialized the allocation
system as it had existed since 1981.
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84. Fladeboe  acknowledged  that = Jaguar  did not

discriminate against it in terms of vehicle allocations prior -

td.l983.vF1adeboe also adﬁitted that Jaguaf.allocated‘vehicles

in accordance with Fladeboe's alldcation perCentage beginning
in l§83 and thereafter.

”85;‘ Fladebqev claimed that ‘Jaguar shouldv have acted’ to
increase Fladeboe's allocatlons .above.lits aetual. allocatlane

percentage by 1mplement1ng a prov131on of the allocatlon system.

which allows for Jaguar to use’ dlscretlon, under certaln

"specified conditions, -to increase the" allocatlon to a spe01f1c~t

q~....

dealer on a one-time ba51s

86. The dlscretlonary prov151on of the Jaguar allocatlon

- system .allows Jaguar td modify -its _allocatlons for the -

- following, among other, reasons?’

(a) there are too many Vehlcles in the late end of the
: - model run; : ‘

:"(b) there is a restricted supply due’ to acts of- God,
‘ strikes or shlpplng acc1dents,.

(¢) periods of serious economlc problems,'

(d) when there are dealers with very low day's supply and ‘
dealers with very high day's supply, or

(e) when the market has shifted to certain- geographic
areas of the country. ' , .

87. Jaguar's . intent  is to make such temporary‘

modlflcatlons only in reSponse to unusual market conditions and

~to promote the 1nterest of the buying publlc and  its’ retall

body as a whole. This provision has never been used to beneflt

only a-Single‘dealer.
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88, In 1989, the day's supply modification of Jaguar's
18 | |

allocation system was used four times.——/ Each time the,

effect upon Fladeboe was such that it received extra vehicles.

' DETERMINATION OF ISSUES

1. General Determlnatlons

In consideration of the foregoing, it is hereby determined .

that:

a. The scope of the Board's inquiry in determining

'whether'géod'cause.has been established for permitting Jaguar

tq'nbt renew the franchise of Fladeboe is not limited to the
seven enumerated factors ih» section 3061. By 1its express

téfms,  section 3061 <requires the Board to ''take into

-consideration the existing circumstances, including but not

llmlted to . . ." those féctors which are set forth thereafter.

b; "Good cause" under section 3061 .may.,include‘_a'

‘reduction in the number ;of dealers 'if such reduction was
undertaken in good faith for legltlmate and sound bus1ness

reasons and was 1mp1emented in a fair and non dlscrlmlnatory

manner. . - ‘ R

c. Jaguar's Dealer Rationalization Program constituted

"good cause" because it was implemented under severe economic

circumstances which threatened its future competitive survival.

d.. The evidence established that the Dealer .

18/ When there are dealers who have a day's supply that
exceeds the zone by ten days, Jaguar takes a certain number of
vehicles from those dealers next alldcation. Jaguar offers
those vehicles to dealers whose day's supply is less than the
zone by ten days.
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‘Rationalization Program was undertaken in good faith for

legitimate business reasons and was implemented in a fair and

non-discriminatory manner.

'2. Determipation of Protest Issues.

It is further determined that:
a. Jaguar. has established that Fladeboe does mot

transact an adequate amount of ‘business _compared to the

~ business available to it. (Sectlon 3061(a))

- b. Jaguar has establlshed that Fladeboe ‘has not 1ncurred

the necessary - 1nvestment and obllgatlons to perform 1ts part of .

! (xR

the franchise. (sectron 3061(b))

c. Jaguar has  established that = Fladeboe has ' no .
-permanency of investment. (section 3061(c)) | | |
d. = Jaguar has establlshed that it would not be anurlous_"

.or that it would be beneficial to the publlc welfare for the .
'franchlse to be Inodlfled or replaced or the business of the

~ franchisee disrupted. (sectlon 3061(d))

e.. Jaguar has establlshed that Fladeboe does not have

adequate ‘motor vehlcle sales and service faeilities, equlpment,

vehlcle parts, and qualified service personnel to reasonably

provide for the needs of the consumers for the motor vehicles

 handled by Fladeboe, and that Fladeboe‘has not been and is not

rendering adequate services to the publie.- (section 3061(e))
f. Jaguar estabiishedl'that Fladeboe  has failed to

fulfill the warranty obligatidns‘of Jaguar. (section 3061(f)) |
g. Jaguar has not established that Fladeboe. has

significantly failed +to comply with the terms of the

franchise. (section 3061(g))
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the value of the franchlsed business; .

2. Determination of Issues Pertaining _ to Petition -

Allegatlons

It is further determlned that

a. Fladeboe failed to-establish that from 1983 through

December of 1989, Jaguar deprived Fladeboe' of vehicles

resulting in dollar losses;

b. Fladeboe‘ faiied to establish that Jaguar v1olated,

section 11713 3(1l) in that Jaguar refused and failed' to deliver

new vehlcles in reasonable quantities;

c. Fladeboe failed to establlsh that Jaguar violated

sectlon 11713, 3(1) in that Jaguar engaged in a de factO'V

termination of Fladeboe's_franchise by denying Fladebde access

to substantial numbers of vehicles and'also,Ehereby'modified

" and diminished Fladeboe's franchise;

d. Fladeboe failed to ,establish that Jaguar: violated

section '11713. 3(d) and (e) in that Jaguar attempted to requlre

Fladeboe to transfer or sell Fladeboe s-1nterest-1n the Jaguar .

franchise to Jaguar and prevented and attempted to 'prevent :

I

Fladeboe from rece1v1ng falr and reasonable compensatron “for |

—

e. Fladeboe failed to establish that Jaguar violated

‘Business and Professions Code section 17200 in that Jaguar

misrepresented its allocation ‘practices to Fladeboe and

discriminated‘against Fladeboe in the aliocation of-vehicles;
such misrepresentations being unlawful; deceptive, unfair and
constituted business practices;

" E.  Fladeboe failed to establish’that Jaguar breached its

contract with Fladeboe and its implied covenant of good faith
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" its fair share of vehicles available to the Western Zone and
misrepreseﬁtéd its allocation practices to Fladeboe;
h. Fladeboe - failed  to establish - that Jaguar:

intgntionally interfered with Fladeboe's prospective'advantagev

in that Jaguar intentionally and unlawfully discriminated

against Fladeboe in the allocation of vehicles and thereby -

diverted business to Fladeboe's competitors.

PROPOSED DECISION

THEREFORE, - the fqllowing proposed decision is respectfully

submitted: Sl

1. The protest is ‘overruled. 'Jaguar shall be permitted. -

not to renew the franchise of Fladeboe.

2. The‘relief sought by the petitiqns is denied.

and fair dealing in that Jaguar failed to provide Fladeboe with -

I hereby submit the foregoing
which constitutes my ©proposed
decision - in . the above-entitled
matter, as a result of a2 hearing
had before me on the above dates
and recommend its adoption as the
decision of the New Motor Vehicle .

Board.

DATED: - March 15, 1991.

,{/NIR <j:27zﬁu/
GEORGE R. COAN

Administrative Law Judge
New Motor Vehicle Board
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