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1507 - 21st Street, Suite 330
Sacramento, California 95814
Telephone: (916) 445-1888

' STATE OF'CALIFORNIA

NEW MOTOR VEHICLE BOARD - S

In the Mdtter oﬁdthe Petition of

' ROBERT D. NESEN; NESEN MOTOR CAR
CAR COMPANY, INC., dba NESEN
CADILLAC, -

Petition No. P-187-89

. .Petitioners,

vSs.

' GENERAL MOTORS CORPORATION,
CADILLAC MOTOR CAR DIVISION,

' Resbondent.'

DECISION
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- ”he attached Proposed Dec1s1on o: the Administrative

Judge is hnreby adopted by the New Motor Vehicle Board as i

. of
w -

Decision in the ‘above entltled matter. -
"This Dec151on shall become.e;;octlve‘forthWith.

IT IS SO ORDERED THIS _ /S~  day of Decomber,'1989;

w/ﬁ / %M/ZM

- ROBERT J. B&tKUS
Pre51dent
New Motor Vehlcle Board




ifﬁ‘" :'
[ /> .

'In the Matter of the Petition of:

ROBERT D. NESEN, an individual;

NEW MOTOR “VEHICLE BOARD

w1507 21st Street, Suite 330
‘Sacramento,-California 95814 --
'~ Telephone: (916) 445-1888 -

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

NESEN MOTOR CAR COMPANY, INC.,

dba NESEN CADILLAC, . S
h ' PR 'PETITION NO. -P—187—89n-

Petitioner,

vs.

CENEQAL MOTORS CORFORATION,
CADT_AAC MOTOR CAR. DLVISION

)
)
)
)
)
)
) PROPOSED DECISION.
)-” . A
)
)
g
Resoondent. )
)

PROCEDURAL BACKGROUND

'1; _ The jpetatwon. in thls ‘matter was flled w1th. the. New'
.Motor Vedlcle Board ("Board") pursuant to Vehlcle Coon_sect;on:'
3050(c) ‘;/ on FenruaryAIZB,- 1989. PetltlonerS’ are Nesen
' Motor Car Conpany, ino. dba'Nessn Cadillac ("Nesen"), a licensed .-
automobile dealership{. located - at 3601v Duesénbergd DriveL 
Thousand Ozks, California and Robert D.‘Nesen, Chairﬁan of.the>

. Board of that | dealership. o Respondent, = General " Motors

Corporation, Cadillac - Motor dCar Division ("Cadillac™) is a

licensed manufacturér,'looated at 515 Marin'Street, Suite 203,

1/ "All statutory references are to the California Vehicle
Code unless otherwise indicated. - - S : o
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Thousand Oaks)'CaliFornia, -and 1s the franch1sor of Nesen

2. . The petition alleges seven causes of action relating toh

certain promises allegedly made by Cadﬂllac between 1570 and the

-present to refrain from establlshing Cadwllac representatlon in .

2 .

the Calabasas area.—/ » In its ,anSWer, Cadillac' "denies that
it made any . such promises and"raises several affirmative
defenses.

3. The Board after con51derat*on. ‘of the allegations of -

'the petltion, rererred the matter to an Administratlve Law Judge

- for a»hearlng on the issues raised by the petition.

‘-4.--'By ;stipulation of the parties, ~the Hhearingl'was.

A scneduled to commenﬂe on September 12 l 89.j

5. The hearing was\. held. ‘before Stuart A_'.'weinAf

L

Adminﬂstrative Law Judge of . the Board, on:September,lz, 13(114;

15, 21, and 22, 1989 at Los Angeles, California.

6. Nesen and Rcbert Nesen,were represented by Steven H.

-Gentry,.Esq., of Good Wildman, HegneSs-&VWalley, 5000 Campus'"

.Drive, Newport Beacn Calilornia

7. Cadillac was - represented bv Gregory R Oxford Esq of

o' Melveny &- Myers,_ 400 Soutn Hope_ Sgreet{‘ Los Angeles,g

'Calilorﬁia, and by L. Joseph-Lines, I1I, Esq:g‘ofptherGeneral'

Motors Corporate Legal Staff, 3031 West Grandl Bonlevard[d

Detroit, Michigan.

2/ Nesen initially attempted to challenge the new Calabasas
point by a protest filed pursuant to Vehicle Code section 3062
(Protest Number PR-1006-88). On February 23, 1989, the Board
granted Cadillac's motion to dismiss that protest for lack of
jurisdiction on the ground that Nesen was more than 10 miles
from the site for the proposed Calabasas dealership. :
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AzseUEs PRESENTED
'8: Counsel for thetbartiee =tinulated that.thepiséues}to
be addressed at the hearlﬁg were as follows—/ |
(a)' Whether'Cadlllac orale promlsed not to app01nt a2 new
dealer in the Calabasas area. » o |
(b)- Whether Cadlllaq' breached- ité"’préaige',by' its 1988'
deeisien te-eetablieh a new'dealef point dn Calabaeas;i‘ -

(¢) Whether Cadillac's ‘condﬁCt vconstituted intentional or =

' negligéntAmisrepresentation 1ntentlon=l or negllgent 1nfllcélon

of emotioﬁal distress, unlawfully 1nter;ered' wlth Nesen s

- business. interests, ‘or . violated Vehicle ' Code section

- 11713.2(e).Y

 FINDINGS OF FACT

f(a) ‘Facts Relating to Petitioner's Move from Oxnard
: teo ”housand Czks and Operaelons During the 1870s.

t9.- Rﬂnert Nesen beCame a Cad11lac dealer 1n 1953 when he

_added the 'C adi TLac francn_s=: to hls O’d:moblle dealer hip inv.

-

Oxnard.. The dealershlp, Nesen Oldsmoblle Cadlllac, onerated'a»
» dual aealersnﬂn 1n Oxnard Lnt’l Robe*t Nesen and hlS son Wllllam ’

'("Greg") Nesen, w1th Cad;l lac's approval,'dec1ded.to relocate

3/ Counsel stipulated that the hearing on the pefitien could

.be bifurcated with all issues pertaining to damages to be
" addressed at a later hearing if necessary. o o ‘

'4/  Vehicle Code section -11713.2(e) prohibits - a manufacturer .

from coercing or attempting to coerce any dealer "To enter into
any agreement with the manufacturer ... or.to do- any other act

. prejudicial to the dealer by threatening to cancel a. franchise -

or any contractual agreement existing between the dealer 'andi‘
manufacturer ..." _ . o




"f(ﬁ‘::d'siov : | _,z*‘eff ‘7(i'

dEebruary 1971. 2/
10. A 1979 survey by Cadwllac recommended the establlshment;;w—~~—'
‘of a Cadﬂllac dealershlo in the Woodland Hllls/Calabasas area
,vand an unduallng of Nesen S. Cadlllac Oldsmoblle dealershlp

dll., For varlous economlc reasons, no actlon was taken by'
: Cadilleo LO 1n1t1ate the Calebasas p01nt 1mmed1atly follow1ng

‘the survey.

(b) Facts Relating to Cadillac's .1984-1985 Decision

to Make Calabasas: a Study Area and Nesen's
" Decision to Undual -

' the dealership. to Thousand. Oaks. The relocation. occurred in -

12. From 1981 to 1985, Creg Nesen = functioned as the -

' dea1er-operator and maneged the day-to-day affairs of " the

fbu51ness whlle Robert Nesen was serv1ng as U.s. Ambassador to

Australlan Robere Nesen s younoer sonL Gary Nesen, servedras’

'the dealershi Gene:al Manager.

13.1 On  sz 16, ’1984h_ Cadiliec ‘Zone ‘Manager,-_Charles

.Gallacher, met with Jim Bess,:a,Mercedes—Benz dealer in Canoga

Park, to GTSCUSQ the ‘possibility of a “Cadillac franchise on

(Y]

T property leased to Bess in Calabasas.: Gallacher opined'that the

Wt

S/ The petition alleged that in 1970 Cadillac .. promised to
refrain from appointing a dealer in the Thousand Oaks/Agoura
Hills/Calabasas - market area. This promise was allegedly
reiterated when Nesen undertook an éxpansion in the mid-1970's.

(Petition paragraphs 5, 7) The Zone Manager of Cadillac, George

‘Harrison, specifically denied any such oral or . written

commitments. The existence of any such promise is irrelevant,
since Nesen's at-hearing theory was that Nesen had separated its
Cadillac-Oldsmobile dealership ("undualed") in 1986 in exchange
for Cadillac's 1984/85 promlse not to establish a dealershlp 1n

_Calabasas
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property was "ideally suited” as a location  for a Cadillac:

dealershio and on May- 20, 1984,  Bess . submitted . a 'dealer

appllcation and llnanc1al 1nformation R

14. By letter ‘dated July 18, 1984, Cadillac notified Nesen

‘and other 1nterested dealers w1thin. the Los Angeles Northern

. Multiple Dealer Area which included. Neill Lehr. Cadillac and

Casa de Cadillac, of its. 1ntention‘to conduct a market s&rvey
15. .On-Decemberwé, 1984, Gallacher met" w1th Neill Lehr, Jim

Wilsonoand Greg and Gary Nesen (the.princ1pals from Neill Lehr

‘Cadillac, Casa -de Cadillac and Nesen respectively) to discﬁSs_

the' results of the marxet survey and to' announce Cadillac's

‘ tentative dec1Sion to add representaclon in Calabasas. At the
meeting, 'Gregl ‘Nesen - stated that'_he, was-Anot; pleased with
‘Cadillac's tentative -decision, pointing outlthat:growth in the

Thousand Ozks zrea had not been as. pred1 d and ,indicatingf-.'

that the‘:addition of ‘the " dealer in Calaoasas would have  a

significant impact on Nesen s bu51ness ' Greg Nesen further

ﬂbstated that' the deilership was planning' on spending some

$750,000-to‘ex§and the ssrvice facility,-whichfdecision_might.be

reconsidered‘iE;CadillaC‘proceeded to. add a'Calahasas_dealer.

16. ' Greg and Gary Nesen'also'communicated their concerns to
Robert'Nesen) who'was;‘at the time, in Australia. .Robert,Nesen_

called Cadillac' General Manager, John “Grettenberger,“,who

directed Assistant Sales Manager, Jere-Kitzmiller,'to attend a
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meeting with the Nesens at their dealership in Thousand Oaks.

17. On December 14, 1984, Kitzmiller and Gallacher mét with

Greg and Gary Nesen*to‘réview-the-results~of~the market -survey - - --

and to discuss Cadillac's fentative  deéisién to add thg

-Calabasas point. Robert. Nesen was:. enroute from'AustraliE, but

Kitzmiller and Gallacher were- unable to wait until hié.érrival.

The Nesens were particularly upset :when the Cadillac

representatives_left'withéut meeting with Robert Nesen.j Robert
',Neseﬂ had returned to California earlier than he had plaﬁﬁed in‘ _

_ order tb.atfendvthé meeting.

18. By leﬁter dated December 21, 1984, from Greg'Neéen to

":Gallacher, 'Greg Nesen reiterated the dealership's displeésure :
with Cadillac's .tentatiVe decision to add a Calabasasv'point;‘

'disputed Cadillac's demographic information, pointed out the

adverse finanéial'impact_that the additional'point would have cn

' Nesen, stated that Nesen could not continue'its pLanned-servicg
expénéion and body . shop addition (oh which $50;d00'had aiready

been spent) if 'the Calabasas point. were added, and indicated |

Y .

that it was Nesen's . inteantion to protest any such proposed’

esﬁabliShmentéﬁith the Board.

 i9.' Despite letters of complaint from_Neill'Lehr'Cadillac,

..Casa de Cadillac, Moderh Motors and Nesen} Cadillac Dealer

Dévelbpment 'peréonhel_ remained convinced that the Calabasas

dealefship should be established.

20. On December .20, 1984, protests‘ Qere filed with .the

- Board against the Calabasas point by Neill Lehr Cadillac, Casa
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de Cadillac and Nesen. By lettér dated Janua:y'8, 1985, General

Motors'advisgd the'Board and counsél for-thevthree“p?otesfing'
dealers that Cédillac‘s decision foﬁeétabliﬂifafdéalershib‘in'
. Calabasas Had been onlf’"tentative“ and no final dec151on had
_ been  made. | General Motors rfequested . that  the protests be
dismissed-as prematuré.. The Exécutive Secrétary>6f fh? Board,
.with the concurrence of the dealers,‘aismissed theée protestsloﬁ

.Janua:y‘28) 1985.

21.- In _mid—Januéry of 1985, the  General Motors Sales
Section advised Cadillac that General Motors would not give

final approval“to establish representation in Calabasas,:becausé

General Motérs' 'could not Justl;y the deal.

22.» In . mld uanuary _of 1985, Gary Nesen sucgested to
Caalllac the pOSSlblllty of’ Nesen Lnduallng the Cadﬂllac and_
Oldsmoblle operatlon in an ef ort ‘to epcourage Caalllac tp{
_recon51der its p051t10n on the Calabasas po;nt & |

23. By an 1nternal memorandum,*of- January  23, 1985,

Kitzmiller recommended that Cadillac comménce. a '"fall—back"""

position, including the unduzling of‘Nesen’s dezlership and the
establishmentQ?bf a dealership .in' the Saugus-Newhall area

(Cadillac-Oldsmobile dual). Kitzmiller's plan was to "go back,

&6/ While Nesen might gain some ;dvantagé by undualihg, e.g.,

the availability of an additional franchise- for either Gary or

Greg Nesen, and had indeed planned an expansion prior to
Cadillac's Calabasas decision, the undualing was of primary .
benefit to Cadillac, and. was suggested by the  Nesens in an -

albeit - unsuccessful effort to obtain - a guid ©pro quo
concerning Calabasas. : '




',goal to - go ahead with, the Ca"abasas po:Lnt but Cadillac's,

have a meetlng and :Lnform the dec.lers that Cadlllac would hold

-~ off on Calabasas if Nesen undualed, . representat.‘.on wa-s

established at Saugus-Newhall,-Neill Lehr ---GadiﬂH:ae-r—-i-mprovedv -‘it's—__—~~r-~ ——

CSI (Customer 'Satisf.a'ction'lllndex), Casa de Cadillac installed

new signs, etc." Copies of the memorandum were directed to the’

Zone OQOffices, but its content was not communicated to the Nesens.

24. Gallacher further researched. fi‘les in pursuit‘of his

' Central ‘O_ffice_ ultimat_eiy dec1ded (on_'or about February 22

1985) to -forego _establishing additional repr_esentatlon‘- in.

Calabasas "for the ._t:.i.m'e' beihg", ‘\and ‘instead maintainv_the are'a‘ as
a "study area’t »subject‘ to future vreview as_ later data beca:me.'A
'available. Cadillac .also dete‘rmined to vproceed 'toward 'obtaining"
repr tation 1n the 'Saugus-Ne_whall area, - and' its. internal

correspono.ence statcd it was "desirous of moving forward with

- (Nesen s) 1mmed1ate unduallng "

'25A.' on March 11, 1ss8s5, Ga’lacner and - Cadlllac Reglonal

Manager, Karl Pierc‘e, met w:Lch Greg Nesen, Lehr and Wllson,

XY}

" .individually; to inform. them of Cadlllac s decision to des1gnate
Calabasas as ""'a study aresa, w1th no 1mmec1’an_e plans for dealer
~representation, and thatf'a dealer woulo. be aooo:aned in' the

'Saugus'—Newhalll area. Demographlc and sales data for the L. A. o

North' Metro Area w.as rev:.ewed Greg Nesen ‘was adv:Lsed that
Cadillac was. concerned about performance in the ‘L. A North

Metro Area, and that Cadlllac 1ntended to monitor - the s:LtuatJ.on

Con a \?ery close bas:Ls. Greg Nesen was told that "one of the

'~ steps that had to be taken as soon as possible by R. D. Nesen




Oidsmgb;iefCadillac waé the‘unduaiing;"v Wilson was.adviséd thaﬁ_
Cadiliad wanted him to geﬁbinvolvedwin a new sign»progfaﬁ and
Lehr was told of Cadillac's«céhéerﬁsAregardinglhié—dealeﬁship's
CsI (Cusﬁome#'Satisfaction Iﬁdex).Z/ | - |

26. On March 11, - i985, Galia;he;; notified Bess of .

Cadillac's decision to designate Calabasas' as a study area.

‘Gallacher adviéedeess that Calabasas would probably remalin a

study area for several years, subject to gquarterly and annual

review. -

27. The agreement of the parties with respect to Nesen's

Cldsmobile-Cadillac undualing was reduced to written form in a 2

1/2 page letter dated June 27, 1985, and Signed by Robért Nesen

on July ‘1, 1985. "The' agieeﬁent' made no reference ‘to. the

Calabaszas point, and provided that, "When executed,’thié letter.
S Poi p Laec ,

agreement cancels '~ and supersedes any  other agreements or

_understandings between us on the subjects discussed herein.”

7/ Conflicting testimony concerning Nesen's sales performance
and CSI ratings are irrelevant to ultimate findings in the case,
since Nesen did not establish that Cadillac. agreed to forebear

' from establishing .2 dealership in Calabasas for any definite’

period of time or pursuant to. any readily definable standards
(e.g., specific CSI levels, penetration percentages,. etc.)
Moreover, the performance sought by Cadillac related to-all of
the relevant dealers as a group rather than to the specific
achievements of any one. Cadillac, thus, was under no
obligation to delay its Calabasas representation because the

" Nesens undualed, or Lehr ‘improved his CsI, or Wilson added

better signage.




28. 'By letter of July ¢, 1985, the Nesens submitted to

Cadillac plans for - the undualing, and- éxplainéd' the new

organizatiqnal' structure ofunthe__iwoh“degleréhips”‘(Greg Nesen

would become the Cadillac dealer; Gary Nesen'wouid take over as

the Oldsmobile /dealef, with Robert Nesen listed as dealer

. principle in both of the franchisés.) Additidnaliy, the Nesens

suggested that an adjacent 2'1/2 acre parcel (éncroached upon by

'.the undualing plan)' would.‘be a"suitable spot for a Géneral

Motors Saturn 'dealership in ‘the"future, Stating that i"(they)

would expect Cadillac and OldsmobileiDivisibn'to make whatever
cqhtadtsAnecessary'to-accémplishbthis as a future goal of this

Company." Because of the additional @ costs ‘incurred ' and.

. ﬁtilization of adjacent property, the Nesens felt that  "'Nesen

Cadillac' should, by agreement, be assured that no further

{considerétion'Will be given'fx> a dezler point -in the Agoura,
CaLaBasés,' Woodland Hills area ‘or- any -other area currently 

‘covered by our existing Sales and Service Agreément.”™ -

29. In.Cadillac'srview the»plans'submitted by the Nesens

were not an acceptable undualing, and meetings were scheduled in-

August, 1985, *to review the matter further.
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30. At the conclusion of the meetihg on August 6,. 1985,

Cadillac 'and Nesen were not in ’agreement concerning - the

specifics of the undualing proposal .. Gallacher - recommehdednto‘
the’ Central szlce that 1f Cadillac apbroved Nesen proposal{
that "(Cadlllac) probably should proceed to go ahead with the
‘~Calabasas study further "

| Sll"Another‘meeting_waa held on“Augustlg, 1985.7.Cadillac

repeatad its concerns. for separating*the two franchises. Robert

Nesen reDeated his concern about "sbending all this money'with

no guarantee that (Cadlllac) would ncx put dealer in.Calabasasr
'down the road'"™.  Gallacher stated that Cadillac could ‘not

-quarante that a -new dealer would pot be added apd that it was

Nesen'e success in sales and serv1ce lmprovement which was the

key to whether or not the Calabauas point was added.

32. A day,ler( two lat-r, Greg Nesen dellvered revised
vundualing plans _at Gallacher s .offlce ~and adaia '.sought.-
Cadillaé'e commltnent to forego Calabasas. -2aGallacher' replied‘
that Calabasas was a separate issue,'that.Calabasas was:still

. . Y] . T N - . . : .
being ‘retained as a study aresa, and that Cadillac would monitor

the progress'dE:Nesenvand the otherzL. A. North Area dealers_to

" determine in the future whether or not another Cadillac
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‘dzalership was needed. §/_

8/ . That Cadillac did. not commitbto staying - out of Calabasas
for any fixed period of time was highlighted by bhe Nesens'

gingular ‘lack of unlformlty in .attrlbutlng such ‘a commitment
from any of the franchisor's personnel: : L
Cary Nesen: "A minimum of ten to fifteen years and

‘possibly never.™

Greg Nesen: "A minimum of five years from one survey
to the next and there was nothing to worry abou- so long as
everything was going well."

_ Robert Nesen: = "I don't recall' any speCific time
element.-"I'm only relying on the fact that Mr. Harrison and T

had made an agreemsnt 15 vyears prior; as £far =as that they . .

wouldn't move Ventura and that they wouldn't put a dezler in the
west valley 1f I. would move to Thousand Oaks, so it was about a -

. 15- -year. time span.’

And from the latber s de0051t10n tesleony : .
Q: "Granted that your contention is thst this was an agreement_,
during 1985 that Cadillac would.refrzin from adding znother new
dealer in Calabasas, what, if anything, did the representatives-
of Cadillac say to you asbout how long they would relraln from
adding a dealer in Calabasas?” .
A: "I don't recall that there was. ever = qef1n1t= tlme
element. We discussed the amount of money that we were going to -
expend and as I recall, we referred back to the previous
agreemant that was made 15 years before, and the money that-—1I

expended over what I had invested in Oxnard to -- and that had .
been 15 years, 'and as I recall the 15-year flgure, my statement
to ~- as 1 recall I szid something to the effect that this is =z .

larger expendlture that that, and so to me it was 15, 20 years,

something like that. I don't know if those figures were -- that

is just a rough estimation as to what I recall was said when we
discussed it.". . o L

Q:  "When you say you recall about what was said, you are
talking now about what you said?” L '

A: "What I said."

Q: . "What, lf anything, do you recall about what Caalllac said?"
A: "I don't recall what they said, but there was never a
negative to it or we would have probably dropped the thing and
gone into or come to some agreement, -but there was nothing said,
so I don't recall anything being said other than that.”
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later date by Cadillac's’Central Office;-and‘the project waa

completea in the sprlng of 1986 at - a. cost"between two and three

mllllon aollars

(c) Facts Relating to Cadillac's 1988 Decision to Add
.2 Dealer in Calabasas.

34. In the fall of 1986, after Cadillac's new Zone Manager,

Denis O'Shaughnessy, had been on the job for some six months,

Robert >Nesen queried whether Cadillac was ‘"tninking of dbingj
anythinq in Calabaaas'": O'Shaughnesey replied that he was not '’
aware of any activity, but that 1t was a study p01nt whlch meant

vthat there could be actlvlty in the future

“35j In the fall of 1987L O‘Shaughnessy wae.approached by a

Zone Manager for Buick concerning a potential.minority1candidate

with interest in the “labasas'area Robert Nesen became aware:-

of- thls lnterest (V’a a concurrent 1ncu1ry to Oldsmoblle)h ‘and

dlscussed,Cadlllac s p051t;on with O’ Shaughnessy 1n>January:of
1988. 0O'sShaughnessy informed Robert Nesen that Cadillac was not .

interested .in .that particular proposzl, but had a continuing:

interest in Calgbasas.

2

36. In late 1987, Robert Nesen told O'Shaughnessy that he
believed_there was an agreement with Cadillac th‘to.appoint an
additional dealer in Calabasas. -0O!Shaughnessy replied that he

was unaware of any such agreement but would review the files.and

check with'employeea who might be kno@ledgeabie_on the matter.
He subsequently related to Robert Neeen that he could find'no
such agreement. | . o | |

37. By letter of December 11, 1987, Cadillae.was'advised of

Greg Nesen's resignation and the dealership's recommendation to

N .13

33. The Nesen undualing proposai was finally approved at a
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permit Cary Nesen to take his brother s place. Additionally,
Nesen-proposed to relocate the Oldsmoblle sales display to the
west showroom of the main_bullding (1n the same building with
Cadillac), disolac1ng Subaru. .
"38. In a "suggested letter” prepared by'Cadillacts Central;g
tfice on Decemberl 23, v1987 ‘ Cadillacv-indicated that it hadnl
1ntentionally delayed 1mplementation of its long range plan for'

additional representation in Calabasas to enable Nesen Cadillace

to take full advantage of 1its sales and service potential.

‘O Shaughnessy did not send the letter to Nesen Cadillac

3¢. Rather, o' Shaughnessy met with Robert Wesen on January

22, 1988, +to attempt to convince the Nesens that their plans

which Cadillac considered a redualing, were not in their beSt.
interests.
" 40. By letter of February 3, 1988, Nesen reguested that:

the Cadillac ‘dealer be changed from}Greg'Nesen to Gary Nesen;v

- that the dealership lname be changed: to tthe 'Nesen Motor Car

Company; tnat the facility address (not location) be changed;

Y

and that the ~Cadillac ~and Oldsmobile showrooms would remain

separate facilities “‘or tne present time."
41, . By an ‘internal memorandum . of = March 22, 1988,

O'Shaughnessy requested a "mini—survey" of the.Los Angeles-San

Eernando Multiple 'Dealer .Area, Urging‘ Cadillac to initiate

action to establish the Calabasas study area as an open point.

14




g t | L 42, In May 1988 Kitzmiller 8/ observed 'changes in the
; /e> v Nesen.Dealershlp, spec1f1cally the relocation of Oldsmoblle back
i ~ to the.CadillacAbuilding, and"he {eccmmendedfthab-amnew-dual_"mme—;
E.~ v ' -'dealershib‘agreement‘be executed 10/ '.
i 43. In Juﬁe 1988 the Nesens met w1th o' Shaughnessy and the
J' . ‘f Oldsmonlle Zone Manager to dlscuss the facilities change Wthh
i was ultima tely approved by Cadillac. N
44, In‘ July 1988, Kltzmlller and O' Shaughnessy met w1th
Bess to discnss the Calabasas | p01nt . 'Tne . Cadlllac
representatives concurred that the proposed locatlon was .the
best that'goﬁld‘be hoped for, and that the facility proposal‘was-
"excellient. O’Shaughnessy:requested that Calabasas.immediateiyb
be designated .as an open point.. Kltzmlller agreed and Dealer
.Develonment was . reguested to proceed to obtaln open p01nt status
.?Qﬁjl . for Calabasas. | | |
”45.A The Nesens were notlfled by letter of August 3, 1988
that -Cadillac had tentatively decided to establlsh addltlonal
dealer representation' in "the Los, Angeles Sectlon 3 - ~San
4 ' d iFernando MuitinfetDealer>Area of Primary Responsibiiity.“.

2

9/ In January 1986, Kitzmiller was designated Cadillac's Area
Sales, Service and Marketlng Manager for the Western half of the
country, and relocated to Thousand Oaks.

10/  The Nesens dec1ded to use the Oldsmobile showroom for a
Lexus franchlse and it is currently being so used
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46. By letter of November 2, 1988,. Cadillac confirmed that

‘it had advised the Nesens at a meeting of .October 27, 1988, of

its * final decision to .establiahu:a'-dealer~'in~~the--€alabaSaS'f

e

area.
47. The Dealer Sales and Service Agreément (effective 
February 16, 1988) prov1des in pertlnent part (Artlcle 7.10):

' 7.10 Sole Aqraenent of Partles

Except as otherwise provided or referred
to ' herein, General Motors has made no
promises to Dealer or any Dealer Cperator or
owner and there are no other agreements or
understandings, either 'oral or in writing,
between the parties affecting this Agreement
or relating to any of the subject matter
cevered by this Agreement.

~ Except as otherwise prov1aed herein,

this Agreement cancels and supersedes all
previous agreements between the parties that
relate to any matters covered herein, and no
change in, addition to (except the filing in
of blank 1lines) or erasure of any printed
portion of this Agreement, will be binding
unless it is approved in a written agreement
‘executed in accordance w1th Paragraph SIXTH
of this Agreement.. :

.record is inconclusive as to what triggered the
final decision by Cadillac to establish the Calabasas point in
1s88. Cadillac denies any relationship between what they
perceived as the Nesen "redualing"” and the Calabasas decision.
The tentative decision, however, was. not made until  Kitzmiller
observed the Oldsmobile relocatlon
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time.

DETERMINATION OF ISSUES

As‘a'resdlt of the above findings of fect, it is~determined

' that: . . " i

48. " There was linkage between the decision-to’qndual‘Neseh

Oldsmobile-Cadillac iﬂ 1985 and Cadillacjs decision to designate

' Calabas as as a study area at that time. Any-future'decision-by"
Cadillac concernlng Calabasas oeoended upon the pe*formance ofl

all Northern _Los Angeles Metropolltan Area’ dealers.' CTo

encourage increased sales and improved performance,. Cadillac

::requested “undualing' by Nesen Cadillac, improved CSI ‘(Customer

Satisfaction Index) fronl Nelll Lehr Cadlllac, and.'new signage

from Casa de Cadlllac

” 49. ‘However, .no promise, either written or oral or

inferzble by conduct of -the partles, wés made by eny Cadlllac

pe;sonnel to the Nesens ‘which ‘obligated" Cad11lac to refraln from

establlshlng e deale:shlp in Calabasas fo: any certaln perlod of

50." Cadillac's decision to maintain Calsbasas as a study
. K O ) . : . o '
area was tied ‘only to +the performance achieved by the relevant.

- dealers. © N6 : specific .guidelines or standards were ever

coﬁtemplated by the partiesoA
| 51. As there . was no bl;dlng aoreehent between the'pafties,
there is no need to dﬂscuss whether or not e1the* side. committed
a breach by v1rtue of its 1988 COPdUCt Nor is it necessary_uo
conduct a further hearing on the issue of damages.'

52. Cedillac was -under no duﬁy to-ootify the Nesens of the
early-1985 ‘internalA difference of 'opinioh- between ite Dealer
Development Office and éeneral'Motors Seles. Rather, Cadillac

17



was obligated to and did timely notify the Nesens of its

.decision to ’deéignate_ Calabasas .as a’ sttidy area, which

notification took- plgcé dufi'n'g' “the meeting -of: March. 11_;-- 1985. ...

Cadillac did not\intentionally or negligently misrepr.esent its

"position in this regard.

53. EHEaving concluded that no promise had beé_n made, and no

-intént,io_nal or negligent misrépresentation establishéd, I find
that Petiticners have not proven that Cadillac has intentionally

v_or negligently inflic‘i:éd emotional distress ‘upon Robert Nesen.

Nor have Petitioners ' established Cadillac's unlawful

interference with business interests.

54. There 1is no evidence to support Nesen's claim that

[

Cadillac coerced Nesen" into the 1985‘ unduzling in wviolation of

. Vehicle Code section 11713.2(e).
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- = ' THEREFORE, the following.proposed decision‘is respectful1y o

t

The relief sought by the petition is denied.

I hereby submit the foregoing
which constitutes my proposed
decision in the above-entitled -

matter, as a result of a -

hearing held before me on the
above  date ‘and recommend
adoption  of this . proposed
decision as the decision of
the New Motor Vehicle Board.

Dated: December;s;'1989 

;/¢flilqz;2h A Llei B
STUART 4. WEIN .

Administrative Law Judge
New Motor Vehicle Board






