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This Decision shall become effective forthwith.

Decision in the above entitled matter.
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NEW MOTOR -VEHICLE BOARD,
1507 21st Street, Suite 330,
Sacramento,'California 95814
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STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

. In the Matt.er of the Petition of: " )
)

ROBERT D. NESEN, an individual; )
NESEN. MOTOR CAR COMPANY,' INC., )
dba NESEN' Cl>-.DILLAC, , )

)
Petitioner, )

)
vs. )

) .

GENERAL MOTORS CORPORATION, )
CADF:T,AC MOTOR CAR DIVISION, .)

)
Respondent. )

---=----------------)

. .
PETITION, NO .. P-187-89'

PROPOSED DECISION,

PROCEDURAL BACKGROUND

T. T4e B~;t'ition in this' matter was filed with the, New

pursuant to' Vehicle Code sectionMotor Ve:hi'cle. .Board ( "Board")
. ',... .

1 / ,>,.=./ ....
3050(~) on February .28, 1989. Petitioners are Nesen

, ,

Motor Car Co~pany, Inc. dba Nesen Cadillac (nNesen"), a licensed

automobile dealership, located at 3601 Duesenberg' Drive,

Thousand Oaks, California and Robert D. Nesen, Chairman of the

, Board of that dealership. Respondent, General Motors

, ,

. i '
j,.

J
J

Corporation, Cadillac· Motor Car Division ("Cadillac") is a

licensed manufacturer, located at 515 Marin Street, Suite 203, ,

11 . All statutory reference.s are to the California Vehicle
Code unless otherwise indicated .
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Thousand qaks, California, and is the' franchisor of Nesen.

2. The petition alleges seven causes 'of action .r:elating to

certain promises allegedly made by Cadillacbetween
O

o1970 and t4e;

'pr,esent to refrain from establi shing Cadillac representation in. .

the Calabasas area.£! In its answer, Cadillac· denies that

it made any , such promises and iaises ·seve~al affirmative

defenses:

3. 'The Board, after consideration of the al'legations of
. .. .. ..

the'petitiOn, referred the matter·to an Administrative Law Judge

for a hearing on the issues raised by the petition.

4. By stipula.tion of the parties, the hearing 'was

scheduled to comrnence on September 12, 1989.

5. The hearing was held. before Stuart A. Wein,

'i4i,~"J~~ If
I

. \,---

Ad."11inistrative Law Judge of., the Board, on September 12, 13 i 14,

15, 21, and 22, 1989 at Los Angeles, California.

6. Nesen and Robert Nesenwere represented by, StevenH.

Gentry, Esq. t of GoOd,Wildman,Hegness .& Walley, 5000 Campus

Drive, Newport B'each, California.
,i".I,

7. Cadiliac was' represented, by Gregory R. Oxford; Esq .., of
... '

O'Melveny & .1~Myers, 400 South Hope Los Angeles, ,

California, 'and by L. Joseph Lines, III, Esq." of the General'

Motors Corporate Legal Staff,

Detroit, Michigan.

3031 W.est Grand, Boulevard,.

£! Nesen initially attempted to challenge the new Calabasas
point by a protest filed pursuant to Veh~cle Code section 3062
(.Protest Number PR-I006-88). On February 23, 1989, the Board,
granted Cadillac's motion to dismiss that protest for lack of
jurisdiction on the ground that Ne?en was more than 10 miles
from the site for the proposed Calabasas dealership.
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I SSUES PRESENTED

8. Counsel for the parties stipulated that thE;. iss'ues to

be addressed at the hearing were as followsV :

(a) Whether Cadillac orally promised not to appo'int a new

dealer in the Calabasas area.

(b) Whether Cadillac breached' its promise by its 1988

decision to establish a new dealer point in Calabasas.

(c') Whether Cadillac's' conduct constituted intentional ~or

negligent. misrepre~entation,' intentional or' negligent infiic~ion

of emotional distress, unlawfully interfered with Nesen' s

business. interests, or violated Vehicle .. ' Code section

. 11713 .2 ( e ) .S:/

FI:NDINGS OF FACT ..

. (a) . Facts Relatincr to Petitioner's Move from Oxnard
to Thousand Oaks and Operations Durincr the 1970s.

9. . Rebert Nesem became a Cadillac dealer in 1953 when he

added. the Cadillac franchise to .. his O'ldsmobile de.alership in

Oxnard.. The dealership, Nesen Oldsmobile-Cadillac., operated a

dual.' dealership.. ·.in Oxnard until: Robert Nesen.and his:. son William

("Greg") }lesen, with Cadillac's approval, decided to relocate
.... '

.> ,., .

y Counsel stipulated that the hearincr on the pe"C~"C~on could
be bifurcated with all issues pertaining to damages to be

. addressed at a later hearing. if necessary .

.11 Vehicle Code section '11713.2 (e) prohibits a manufacturer
from coercing or attempting tQ coerce any dealer "To enter into
any agreement with the manufacturer or . to .do· any other act
prejudicial to the dealer by threatening to cancel a. franchise
or any contractual agreement existing between the dealer' and
manufacturer ... "

3
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the dealership to Thousand Oaks.

February 1971.~

The relocation occurred in

10. A 1979 survey by Cadillac recomme,nded t.he ,_establlshment..--.._ .... ~'

of a' ~adillac' dealership in' the Woodland Hills/Calabasas area

and an undualing of Nesen's Cadlllac-Oldsmobile dealership.

11. For, various economic, reasons, no action' wa,s taken by

Cadillac to initiate the Calabasas .point, irnmediatly f0llowing

the survey.

(b) Facts Relatinq to Cadillac's
to Make Calabasas' a study
Decision to Undual

,1984-1985
Area arid

Decision
Nesen's

12. From 1981 to 1985, Greg Nesen functioned as the

dealer-operator and managed the day-to-day affairs of the

business while Robert Nesen, was serving as U.S. Arnbassadbrto

Australia. Robert Nesen' s younger son, Gary Nesen, served as

thedealership's,Gener.al Manager.

13. On May 16, "1984,_ Cadillac Zone Manager, Charles

Gallacher, met with Jim Bess, a Mercedes-Ben,z'dealer in Canoga. . . . ,

Park, to discuss.... , the possibility of a Cadillac franchise on

i
~I ~

i

property leas'ed' to Bess, in Calabasas. Gallacher opined that the
... '

.> ,....

~' The petition alleged that in 1970 Caqillac ·,promisedto
refrain from' appointing a dealer in the Thousand Oaks/Agoura
Hills/Calabasas market area. This promise was allegedly
reiterated when Nesen undertook an expansion in the mid-1970's.
(Petition paragraphs 5, 7) The Zone Manager of CadiJ,lac, George
Harrison, specifically denied any such oral 0;1:' written
commitments. The existence of any such promise is irrelevant,
since Nesen's at-hearing theory was that Nesen had separated its
Cadillac-Oldsmobile dealership ("undualed") in 1986 in exchange
for' Cad'illac' s :J-984/85 promise not to establish a dealership in
Calabasas. -,
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property was "ideally sui ted" as a location' fer 'a Cadillac

dealership, and on May' 20, 1984,
,

application and financial information.,

Bess. submitted a 'dealer

14. By letter dated July ~8, 1984, Cadillac notified Nesen

and other inte,rested dealers within the Los Angeles Northern

Multiple De'a1er Area, which included Neill LehrCadillac and

Cas a de Cadillac, of its .in.tention' to conduct a market, survey.

15. On December '4, 1984, Gallacher met'with Neill Lehr, Jim

Wil'son and Greg and Gary Nesen (the ,principals from Neill Lehr

Cadillac, Casa· de Cadillac and Nesen, respectively) to discuss

the results of the market survey and to' announce Cadi llac IS

tentative decision to' add representation in Calabasas. At the

meeting, 'Greg Nesen stated that' he was not pleased with

Cadillac I S tentative decision, pointing out that growth in' the

Thousand Oaks area had not been as predicted, and ir:dicating

that the addition of' t."l-J.e dealer in Calabasas would have' a

significant impact on, Nesen I s business. G+eg Nesen further

stated that' the dealership was planning on spending some
. ···.t

$750,000 ~o expand the service facilitY"which,decisionmight be

reconsidered~t:Cadillacproceeded to add a Calabasas dealer.

16. Greg and Gary Nesen also communicated their concerns to

Robert Nesen, who· was, at the time, in Australia. Robert Nesen

called Cadillac General Manag~r, John Grettenberger,who

I
i
I
I
I:r:J

I .
i

directed Assi'stant' Sales Manager, Jere Kitzmiller, to attend a

5
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meeting 'withthe Nesens at their dealership in Thousand Oaks.

;-) 17. On December 14, 1984; Kitzmiller and Gallach~r met with

Greg and . Gary Nesen- to' review· the· results ·of· the market··survey -..,

and to discuss Cadillac's tentative, decision to add the

Calabasas point. Robert. Nesen wasenroute from' Australia" but

Kit~miller and Gallacher wer~, unable to wait until his arrival.

The Nesens were particularly upset. when the Cadillac

representatives left without meeting w~th Robert Nesen. Robert

Nesen had returned to California earlier than he had planned in

order to. attend the meeting.

18. By letter dated December 21, 1984, from Greg Nesento

Gallacher, Greg Nesen reiterated the, dealership's displeasure

with Cadillac's tentative decision to add a Calabasas point,

disputed Cadillac's demographic information, pointed out the

adverse financial' impact that the additional point would have on

Nesen, stated that Nesen could not continue its planned service

expansion and body shop addition (on which $50,000 had already

been spent) if' the Calabasas point. were added, and' indicated
.... ,

that it was Ne'sen's intention to protest any such pro~osed
... '

establishment"with the Board.

19. Despite letters of complaint from Neill' Lehr Cadillac,

.:Casa de Cadillac, Modern Motors and Nesen, Cadillac Dealer

Pevelbpment personnel remained convinced that the Calabasas

dealership should be established.

20. On December 20, 198L,!:, protests were filed with .the

Board,against the Calabasas point by Neill Lehr Cadillac,Casa

.' ,

6



d€ Cadillac and Nesen. By letter dated January' 8, 1985., General

//0')'
. -,.

Motors advised the' Board and counsel for .the three. ,protesting

dealers that Cadillac's decision to--·establish a· dealership in

Calabasas had been only "tentative" and no final decision had

been made. General Motors requested that the protests be

dismissed ·as premature. The Executive Secretary of th:= Board,

;~i.i /0.)'f~ ./

\.'----

,with the ·concurrence. of the dealers, dismissed these protests on

January 28, 1985.

21. In mid-January of 1985, the General Motors Sales

Section advised Cadillac .that General Motors' would not give

final approval to establish representation in Calabasas, because

General Motors "could not justify the deal."

22. In mid.,-January of 1985, Gary Nesen . su.ggested to

Cadillac the possibility of' Nesen undualing the Cadillac . and

Oldsmobile operation in an effort to encourage Cadillac to·

reconsider its position on the Calabasas point.§!

23. By an internal memorandum of January 23, 1985,

Ki tzmiller recommended that Cadil.lac commence a "fall-back"
.... ,

position, including the undualing' of Nesen 's dealership and the

. " '
establisr.unent .~> :of a dealership :in' the Saugus-Newhall area

(Cadillac-Oldsmobile dual). Kitzmiller's plan was to "go back,

§/ While Nesen mi'ght gain some advantage' by undualing, e. g. ,
the availab~lity of an additional franchise-for either Gary or
Greg Nesen, and had indeed planned an expansion prior to
Cadillac's Calabasas decision, the undualing was of primary'.
benefit to Cadillac ,and. was suggested by the Nesens in an
albeit unsuccessful effort to obtain a auid pro gg£
concerning Cal~basas.

7
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have a meeting and inform the dealers that Cadillac would hold

off on Calabasas if Nesen undualed l - rep:r:esent~tion was

established at Saugus";Newhall/--Nei-ll-Lehr -'Gadi,]±ac-c--i-mproved·' i ts--:--,·- '-;-:­

CSI (Customer Satisfa'ction .Index) I Casa de Cadi.llac installed

new signs l e,tc." Copies of the memorandum- were directed 'to the

Zone Offices, but its content was not comrnuriicatedto the Nesens.

24. Gallacher further researched, fi'les in pursuit of his

goal to go ahead with the Calabasas point l but Cadillac's

Central Office ul timat,ely decided (on' or ,about February, 22.,

1985) to .forego ,establishingadditionalrepresentation in

Calabasas "for the time being"l and instead'maintain the area as

a "study area" subj ect to future review as, later data became

available. Cadillac also determined to proceed toward obtaining

representation in the Saugus-Newhall area, and its internal

correspondence ,stated it was "desirous of moving .forward with

(Nesen' s) immediate undualing. I,'

25. On March 11, 1985,' Gallacher and -, Cadillac Regional

Manager I Karl Pierce, met. 'with Greg Nesen, Lehr and Wilson,
,.\.

,individually; to inform them of Cadillac's decision to designate
••• t

Calabasas as ,1a" study area, with no immediate plans for ,dealer

representation, and that a dealer would. be appointed in the

Saugus-Newhall. area. Demographic and sales data for the L. A.

North Metro Area was reviewed. Greg Nesenwas advised that

Cadillac was concerned about performance in the' L. A. North

Metro Areal and that Cadillac intended to monitor the situation

on a very close basis. Greg Nesen was told that "one of the

·1

!

L
I

steps that had to be taken as soon as possible by R. D. Nesen

8



Oldsmobile-Gadil.lac was the undualing." Wilson was advised that

Cadillac wanted him to get involved in a new sign program and

Lehr was told of Cadillac's--concerns ·regarding.. :his-deale.rship's

CSI (Customer Satisfaction Index·).1/

26. On' March 11, 1985, Gallacher notified Bess of

Cadillac's d~cision to designate Calabasas as a. study area.

Gallacher adyised Bess that Calabasas would probably remain a

study area for several years, subj ect to quarterly and annual

review.

27. The agreement of the parties with respect to Nesen' s

Oldsmobile-Cadillac ~ndualing was reduced to written form in a 2

1/2 page letter dated June 27, 1985, and signed by Robert Nesen

on July 1, 1985. 'The agreement· made no reference ·to the

I~
I

Calabasas point, and provided that, "When executed,' this letter

agreement cancels and supersedes. any . ot.~er agreements or

understandings between us on the.subjects discussed herein."

.,',t

... '
.. ;. ,
.\, .

1/ Conflicting testimony concerning. Nesen' s sales performance
and CSI ratings are irrelevant to ultimate findings in the case,
since Nesen .did not establish that Cadillac agreed to forebear
from establishing .a dealership in Calabasas for any defini t!=
period of time or pursuant to. any readily definable standards
(e.g., specific CSI levels, penetration percentages, etc.)
Moreover, the performance sought by Cadillac related to' all of
the relevant dealers as a group rather. than to the specific
achievements of any one. Cadi~lac, thus, was under no
obligation to delay its Calabasas representation because the
Nesens undualed, or Lehrimproved his CSI, or" Wilson added
better signage.

9



28. By

..-::-.

letter of July a-, 1985,

("
, "

the Nesens submi tted , to

r)", ' Cadillac plans for' the undualing, and. explaine9. the new
"

organizational structure o.f-.-..zhe..-_two ... d~~lerships (Greg Neseri

would become the Cadillac dealer; Gary Nesen would take over as

the Oldsmobile dealer, with Robert Nesen listed as dealer

principle in both of the franchises.) Additionally, the Nesens

suggested that an adjacent 2 1/2 acre'parcel (encroached upon by

the undualing plan) would be a 'sui table spot for a General

Motors Saturn dealership in' the future, stating that n (they)

would e~pect Caclillac and Oldsmobile' Division to make whatever

contacts necessary to accomplish this as a future goal of this

) Company." Because of the additional costs incurred and.

utilization of adj acent proRerty, the Nesens felt that·", Nesen

Cadillac' should, by agreement, be assured that no further

consicieration . will be . ' ....
g~ven \".0 a dealer point ,in the Agoura,

Cal,abasas, Woodland Hills area or any other area currently

covered by our existing Sales and Service Agreement."

29. In Cadillac I s view the plans submitted by the Nesens
,,',t

were not an acceptable undualing, and meetings were scheduled in
, -
. ,.'

August, 1985, ,ito review t...~e matter further.

10
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"

30 ., At the conc,_'usion o'J.& the m tJ.' n A . 6 1985ee g on ugus'C , "

C~dillac 'and Nesen were not in agreement conc~rnirig ~the

specifics of the undualing proposal. ,_. GaLlacher - recommended---to

the' Central Office that if Cadillac approved Nesen's proposal,

that "( Cadillac) probably should proc~ed to go ahead with the

Calabasas study further."

31. Another meeting was held on Jl.ugust 9, 1985.

repeated its concerns for separating the two franchises.

Cadillac

Robert

Nesen repeated his concern about "spending all this money with

no guarantee that (Cadillac) would no-: put a dealer in Calabasas

I down the road I " .• Gallacher stated that Cadillac could. not

guarantee that anew dealer would not be added, and that it was
"

Nesen's success in sales and service improvement which was the

key to whether or not the Calabasas point was added.

32. A day or' two later, Greg Nesen delivered ~evised

und'l1aling plans at Gallacher's office and again sought,

Cadillac 's ,commitment to forego .Calabasas. ·"Gallacher replied

that Calabasas was a separate issue, that Calabasas was still
.....

being retained ',as a study area, and' that Cadillac would monitor

the progress' qi~Nesen and the other L. A. North Area dealers to

determine in the future whether or not another Cadillac

11
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'~.

(

dealership was needed. §I

.§j That Cadill.ac did. not cornmitto staying· out of Calabasas
for any fixed period of time was highlighted by tJ;1e Nesens'
eingularlack ·of uniformity in attributing such ·a cornmi tment
from any of the franchisor's personnel:

Gary Nesen: . "A minimUm· of ten to fifteen years and
possibly 'never."

Greg Nesen: "A minimum of five years fro!!! one. survey
to the next and there was nothing to worry abou~ so. long as
everything wa~ going well."

. Robert Nesen: "I don't recall any specific time
element. .. I I m only .rel.ying on the fact that Mr. Earri son and I
had made an agreement 15 years prior; as far as that they
wouldn I t move Ventura and that t.1ley wouldn't put a dealer in the
west valley if I. would mov·e to Thousand Oaks, so it was about a .
1S-year· time· span. " .

And from the latter's deposition testimony:
Q: "Granted that your contention is that this was an agreement

during 1985 that Cadillac would refrain from adding another new
dealer in Calabasas, what, ifanrl-hing, did .t...1.e representatives
of Cadillac say to you about how long. they would refrain, from
adding a dealer in Calabasas?" ,
A: "I don't rec'all that there was ever a definite time
element. Yfe discussed the amount of money theft we were going to
expend and, as I recall, we referred back to the previous
agreement that was made 15 years before, and t.i).e money that-·· I
expended over what I had invested in Oxnard to --' and that had
be~n 15 years,', ·'and as I recall the 1S~year figure, my statement
to -- as I rec,all, I said something to the effect that this is a
larger expenditure that that, and so to me it was 15, 20 years,
,something like that. I don't kn?W if those figures were -- that
is just a rough estima.tion as to what I recall was said when we
discussed it.",
Q: "When you say you recall about what was said, you are
talking now about what you said?'·'
A: j'hnat I said."
Q: "\'ihat, ff anything, do you recall about what Cadillac said?"
A: "I don I t recall what they said, but there was never a
negative to it or we would have probably dropped the thing and
gone into or corne to some ag'reement,. but there was nothing said,
so I don't recall anything being said other than that."

12



33. The Nesen undualing proposal was. finally approved ata

later date by Cadillac's' Central Office, . and' the p;r-oj e'ct was

completed in the spring of· 1986·-·at -a .. cos.t--betwee;!?-two and three

million dollars.

(c) Facts Relating to Cadiflac's 1988 Decision to Add
a Dealer in Calabasas.

34. In the fall of 1986, after Cadillac's new Zone ':Manager, .

Denis O'Shaughnessy, had been on the job for some six months,

Robert Nesen queried whether Cadillac was "thinking of doing.

anything in Calabasas." O'Shaughnessy replied that he was not

aware of any activity, but that it was a study point which meant

that there could be activity in the future.

35. In the fall of 1987 I. 0' Shaughnessy wa.s approached by a

Zone Manager for Buick. concerning a potential minority .candidate

of this inter~st (via a concurrent...inquiry to Oldsmol;>ile), . and

discussed ,Cadillac's ·positio.n with O'Shaughnessy in January.·.of

with interest in the Calabasas area. Robert Nesen became aware·

1988. O'Shaughnessy informed· Robert Nesen that Cadillac was not

interest.ed ,in ..t...~at particular proposal,. but had aconj:inuing

interest in Calabasas· .
. .. '

.. ~ ;.. - .
36 .. In late 1987, Robert Nesen told 0' Shaug:b..nessy that. he

believed there was an agreement with Cadillac not to. appoint an

addi tional dealer in Calabasas. . 0' Shaughnessy replied that he

was unaware of any such agreement but would rev.iew the files. and

check with' employees who might be knowledgeable on the matter.

He subsequently related ·to Robert Nesen that he could find no

such agreement.

37. By letter of December 11, 1987, Cadillac was advised of

Greg Nesen's resignation and the dealership's recommendation to

13



penni t Gary Nesen to take hi s brother's place.. Additionally,

Nesen proposed to relocate the Oldsmobile .sales disp:)..ay ·to the

west showroom of the mai~uilding(in the same building with

Cadillac), displacing Subaru.

38 .. In a "s~ggested letter" prepared by Cadillac's Central ..

Office on December 23, 1987, Cadillac indicated that it .had

intentionally delayed implementation of its long range plan for

addi tional representation·· in Calabasas to enable Nesen Cadillac

to take f~ll advantage of· its sales and service potential.

O'Shaughnessy did not send the letter to ~esen Cadillac.

39. Rather, 0 I Shaughnessy met with Robert Nesen on January

22, 1988, to a"Ctempt to convince the Nesens that their plans,

which Cadillac considered a redualing, were" not in their best

interests.

40. By letter ofF,ebruary 3, 1988, Nesen requested that

the Cadillac' dealer be changed 'fromGreg Nesen to Gary Neseni

that the dealership' name be changed· to . the Nesen Motor Car

CompanYi that. the facility address (not location) be changedi
,·'tt

and that the ~Cadil1acand Oldsmobile showrooms would remain
... '

separate faci11ties "for the present time."

41. By an internal memorandum . 'of March 22, 1988,

'./\
'0

0' Shaughnessy requested a "mini-survey" of the. Los Angeles-San

Fernando Multiple Dealer Area, urging Cadillac to initiate

action to establish the Calabasas study area as an open point.

14



42. In May 1988, Kitzmiller observed changes in the

Nesen Dealership,' specifically the relocation of Old~mobile back
r

to the. Cadillac building, anq. --he -r.e,comrnended-:-that-· a ·--new . dual·---------'-
. . ' 1Q/

dealership agreement be executed.·

43. In June 1988, the Nesens met with O'Shaughnessy and the

Oldsmobile Zone Manager to discuss the facilities change which

was ultimately approved by Cadillac.

44. In July 1988, Kitzmiller and 0' Shaughnessy met with

. Bess to discuss the Calabasas point . Cadill~c

representative's concurred that the proposed location' was the

best that could be hoped for I and that t;he facility p,roposal was'

excellent. o I Shaughnessy requested that Calabasas immediately

be designated ,as an open point. K.i tzmiller agre~d and Dealer

''lii...'./-\;:" )
'-

Development was requested to proceed to obtain open point status

·for Calabasas.

45. The Nesens were notified by letter of August 3, 1988,

that Cadillac had tentatively de.cided to es·tablish ,additional

dealer representation in "the Los. Angeles Section 3 San
·,',t

Fernando Multiple' Dealer Area of Primary Responsibi1i ty. " ,

~ ., . '
.' ... , .

V In January 1986, Ki tzmi ller was designated Cadillac I s Area
Sales, Service and Marketing Manager for the Western half of the
country, and relocated to Thousand Oaks.

10/ The Nesens decided to use the Oldsmobile showroom for a
Lexus franchise and it is currently being so used.

15



46. By letter of November 2,' 1988" Cadillac confirmed that

'(~ .it had advised the Nesens at a meeting of ·October 27.,1988, of

its final decision to establish--· a' -dealer· .. in···the· "Calabasas' '--'-"--'
;)

~<i(":J.y.....

. ',,- ~

ll/area. .

47. The Dealer Sales and Service Agreement (effective
. , .

February 16, 1988) provides in pertinent part (Article 7.10):

,7.10 Sole Aqreement of Parties
Except as otherwise provided or referred

to herein, General Motors has made. no
promises to Dealer,or any Dea~er Operator or
owner and there are no other agreements or
understandings, either oral or in writing,
between the parties affecting this Agreement
or relating to any of the' subj ect matter
covered by this Agreement.

. Except as othenli se provided herein,
this Agreement· cancels and supersedes all
previous agreements between the parties that
relate to any matters covered herein, and no
change in, addition to (except the filing in
of blank lines) or erasure of any printed
portion of this Agreement, will be binding
unless 'it is approved in a written agreement
executed in accordance with Paragraph SIXTH
of this Agreement ..

'0'"

., .

ll/ The. record is inconclusive as to what triggered the
final de.cision by Cadillac to establish the Calabasas point in
1988. Cadillac denies any relationship between what tpey
perceived as the Nesen "redualing" and the Calapasasdecision.
The tentative decision, however, was. not made until Kitzmiller
observed the Oldsmobile relocation.

16
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DETERMINATION OF.ISSUES

As a 'result of the above findings of fact, it is- ·determined

that:

48. There was linkage between the decision to ~ridual Nesen

Oldsmo~ile-Cadillac in 1985 and Cadillac's deciiion to designate

Calabasas as a stUdy area at that time. Any future decision by

Cadillac concerning Calabasas depended upon the performance of

all Northern Los Angeles I1etropoli tan Area' dealers.' To

encourage increased sales and improved performance,. Cadillac

. requested undualing py Nesen Cadillac, improved CSI (Customer

Satisfaction Index) from Neill Lehr Cadillac, and new signage

49 .. However, ..·no promise, either written or oral or

inferable by conduct of the parties, wc?s made by any Cadilla~

persorll~el to the Nesenswhich obligated Cadillac to refrain from

establishing a deal'ership in Calabasas for any' certain period of

time. '

50. Cadillac I s decision to' maintain Calabasas as a study
"',,

area was tie<;5-' only to the .. :performance achieved by the relevant
, .. '

deale!"s. , NO' : specific .guidelines or standards were ever

contemplated by the parties.

51. As' there, was' no binding agreement between the parties,

there is no need to discuss. whether or not either side~committed

a breach by virtue of .its 1988 conduct. Nor is it necessary to

conduct a further hearing on the issue of damages.

52. Cadillac was under no duty to notify the Nesens of the

early-1985 internal difference of opinion between its Dealer

Development Office and General Motors Sales.

17
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was obligated to and did timely notify the Nesens of . its

decision to designate Calabasas as a study area, which

notification took pla,ce durin-g' -the meeting-· of ~ March· 11 ~ .. 1985. :._ .. - __ .. ,

Cadillac did not intentionally or negligently misrepresent its

:p6sition in this regatd.

53. Having concluded that no promi~e had been made, and no

intent,ional or negligent misrepresentation establi!:ihed, I find

, that Petitioners have not proven that Cadillac has intentionally

or negligently inflicted emotional distress 'upon Robert Nesen.

Nor have Petitioners established .Cadillac's unlawful

interference with business interests.

54. There is no evidence to
'." ,

support Nesen' s claim that

i

i.
I
!
I
I
;

Cadillac coerced Nesen into the 1985' undualing in violation of

Vehicle Code section 11713.2(e).

I,'.t

... '
.' ,.. ,
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PROPOSED DECISION

"/,.' .
\
...

()
THEREFORE, the following proposed decision is respectfully

submitted:·

The relief sought by the petition is denied .

. I hereby submit the foregoing
which constitutes my proposed
decision in the above-entitled
matt'er l as a result ofa
hea~ing held before me on the
above date ,'and recommend
adoption of this proposed
decision as the decision of
the New Motor Vehicle Board.

Dated: December 5, 1989

STUART A. WEJ;.N
Administrative Law Judge
New Motor Vehicle 'Board

. ",'
.. 10.,....
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