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In the Matter of\thé Petition of

NEW. MOTOR VEHICLE BOARD ‘
1507 - 21st Street, Suite 330
Sacramento, California 95814
Telephone: (916) 445-1888

STATE OF CALIFORNTIA

NEW MOTOR VEHICLE BOARD

QUAID IMPORTS, INC., ~ Petition No. P-230-91°
| | | Pefifionér; | | |
s, PROPOSED DECISION

MASERATI AUTOMOBILES, INGC.,

Respondent,

s . « \ , . i , ,

PROCEDURAL BACKGROUND

1. "Quaid'Impo;ts,:Inc. ("Petitioner" or "Quaid") first
became a Maserati franchiSee in 1983. On‘6¢toper 22, 1990,
Quaid filed petition number P-216-90 with. the New Motor
Vehicle‘Boardh("Board”) seeking,damages for. breach of coﬁﬁract
and rescission lbf its .dealer égfeement with Maserati
Automobiles, Inq.'-("Respoﬁdenf" or "Maserati").. In that

petifion, Quaid alleged that Maserati's products : were

. essentially unmarketable in California for a variety of

reasons, and that Quaid had suffered substantial damages as a
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result. On April 12, 1990, durlng the course of the hearing
'¢”f> . - on petition number P 216 90, thef partles entered into a l
:. settlement agreement (herelnafter the "settlement agreement')
‘which resolved ‘the issues ralsed by that petltlon. - Quaid
Lhereafter w1thdrew 1t petltlon ."
2. on November 12, 1991, 'Quaidgffiled, the instant
petltlon w1th ‘the Board. -In':this- petition,: Quaid 'seeksl_A
o damages and declaratory rellef for '1ts claim that Maseratf
has refused to reimburse Petltloner for warranty repairs made
.to a- certaln 1989 Maseratl automoblle On December 24, 1991
Respondent flled a motlon to dlsmlss and motlon for attorney s
fees and costs pursuant to Code of ClVll Procedure ,sectlon.
: 128'5 The motlons were heard by'an admlnistrative,lau judge'
( .'%("ALJ") for the Board on February 3, l992l :By ruling of_the
‘,\:>' v~_ ALJ, the motlon to dlSmlSS was denled and a.determination aSl
| _to' Respondent s motlon for attorney s fees and lcostsl was_-'
deferred unt11 the hearlng on: the Terits of this dlspute -’fhé”"
hearlng on the merits was held before ALJ Kenneth B. W1lson on
March 9, 1992. The Petltloner was represented by Randall L. )
‘Hlte of Randall L. ‘Hlte- and Ass_oc:.ates, the YH;te Bulld:tng,
b,lllé “North Bush 'Street _Santa ”Ana, ’California >927dl-
Respondent ‘8 counsel was C. Alexander Hewes of Hewes, Morella,
Gelband ‘and  Lamberton, The‘Flour Mill, lQOO'Potomac Street,
Suite 300, Washington, D.C. 20007. ' This decision diSposes~of
the case on the merits and also'rules-on Respondent's:motion

for attorney fees and costs. .
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UNDISPUTED FACTS

3. Theé settlement agreement prov1ded in pertinent.

part, 'that Maserati shall '"'deliver to Quaid at (Maserati s)‘

expense a new Maserati 228 automobile Quaid shall retain the;'

two new Maserati automobiles currently in 'ltS ,posseSSion.
The agreement went. on to prov1de that . "(Maserati) shall -

forthwith pay ‘the sum of $14’500.00~ to Quaid,. aS‘3purchase

‘prige for, {sic} -the 1987 . Maserati 425, Vin No,

ZAMBL11034B324370 " . In addition, the‘~settlement1'agreement

contained a merger clause and an express statement that thej’

parties acknowledged and-intended that the written agreement'

embodied all of the terms of their settlement excluding " nyﬂi

representation, oral or otherw1se,'express or implied which 1s_

-1

'not'recited contained or embodied in thlS Agreement

4, One of the two vehicles to be retained by Quaid a
1989 Maserati 228 (VIN No. ZAMANllOSKA340313), inv01ce valued_

$46 079 00 'is the obJect of the »controversy in ‘this |

': proceeding. " On the date of -delivery,"November,~22,' 1988,

r. Quaid told,his inventory manager that he wanted o usefthe E
vehicie as his- demonstrator. | »fhe : 1nventory manager |
1mmed1ately filed with Maserati a Demonstrator Report Card as‘
required _by Paragraph 15d~‘of_ Maserati's Standard_-Dealer‘
Agreement ("SDA") u | o |

5.  The SDA requ1red Quaid toiinalntain at least honev
demonstrator available at all times. " The ‘SDA also ‘provided
that any vehicle,”whether designated -or not, with more.than'

500 miles traveled would automatically become a demonstrator.



‘At no time'after November 22 l988 did - Quald de31gnate any

.other Maserat1 vehlcle as a demonstrator

6. Under 'the terms of Maseratl’s 1989 model year

‘warranty, the coverage period could start either on the date

of retail delivery to a customer - or upon first “use as a

demonstrator or company car. The total term of the warranty

. was: three 'years or..36,000: miles, whlchever came, flrstf

Maserati administered the coverage fqr the first two yearsior

24,000 miles directly;cand a third year of extended coverage

was prcvided thrcugh General Warranty, Inc. ~/

7. After dr1v1ng the Maserati 228 a short distance,
Mr. Quald found that the drlver s seat was uncomfortable and~

changed his mind about u31ngrthe car as avdemonstrator ',Mr.

Quaid told nelther his own employees nor Maseratl that he had'.4

dec1ded not to use the vehicle any further _ Quald dld not-

fpersonally drlve the vehlcle agaln, but did allow the carlto,

be test- driven by prospectlve purchasers
'8. The car remalned on Quaid's lot untll sometlme in

March of 1991, when Mr . Quald found that ‘the battery had

falled- - He replaced the battery and flled 'a claim for

relmbursement w1th Maserat1 . On May 10, 1991, 28 days_after

the settlement agreement .in  P-216-90 was  ‘signed, Quaid
- received written'notice from Maserati that the warranty claim

_had been rejected. ‘The notice of rejection-ccntained a

'l/ Sometime after the wvehicle was delivered to - Quaid,

General Warranty S responsibilities were assumed. by' Maryland
Casualty Insurance Co.



"notation that the vehlcle s factory warranty term had begun to

run on November 22 1988.

'»9; ~ The 'subject _vehicle' was sold at _,retalll
approximate;y’four months later on September 12, 1991. " The
vehicle was represented to'the customer as a new vehicle with

340 miles_on the odometer;-vThenpurchaser returned the vehicle

" to.Quaid for repairs on October 8,-1991 and again on October

18, l991;- On both occasions Quald performed the repalrs and»
filed 'warranty reimbursement hclalms totallng $499. 81 " Both
‘claims' were rejected byf.Maseratigl with notatlonsv that 'the
two—years factoryﬁ‘warranty had expired; rAs a result, Qnaid
flled the 1nstant petltlon with the Board | |

CONTENTIONS OF THE PARTIES

10. ‘ThevPetltloner clalms that Sometlme'after petitionf

number P—216;9O was filed” in October of 1990, his attorney

learned from Re3pondent s counsel that because Quald had flled

o a Demonstrator Report Card  on thlS vehlcle, Maseratl
‘considered it to betavdemonstrator; Mr. Quald then consultedd'

‘his employees and confirmed that,‘ in fact, a’ Demonstrator

Report Card had been filed on October 22, 1988 . Petitioner

. states that 1t then explalned to Respondent that the card had

been flled in error and that Quald had not actually used the

_vehlcle as a demonstrator A few months 1ater, when the

settlement agreement in petltlon number P- 216 90 was drafted

1 1"

~using the word "new to describe the vehicles_ in inventory -

which Quaid was to retain, Quaid assumed that Maserati had

s



-accepted Quald s p031t10n that the warranty perlod on the

subJect Vehlcle had not actually commenced

11. Respondent claims to the contrary; that it did not
accept Quald s explanatlon and that it never agreed to modlfy
or extend» the warranty perlod - on the subJect vehlcle
Reepondent 'argues:'that‘ the use nf the word '"new" in  the
Settleﬁent"egreement' merely identified two of the total of

four vehicles which were involved in the agreement.

ISSUES PRESENTED

_ .12.  The issues presented by ’thié _proceeding are as
- follows:
‘ a.v",Whether, by use of the term "new" in the settlement

agreement which resolved petition. number-  P-216-90,
. the parties . intended to rescind the demonstrator

designation for the 1989 Maserati 228 at issue in -

this proceeding  (VIN number ZAMAN1105KA340313) and
to restart the  factory warranty period on: this

vehicle, .
‘ b;h The extent to which parol evidenceg/ may be
' " considered by  theé Board in -resolving this matter,
cand : :
‘c.  ‘Whether 'Respondent is " entitled to an- award of

attorney's fees and costs, pursuant to Code of
Civil Procedure section 128 5 as a result of the
o flllng of this petltlon ' :

~

2/ Parol ‘evidence consists of writings or oral statements
made at the time of or prior to entering into a written
contract. o ’
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FINDINGS-OF FACT

13. Parol ev1dence is not adm1s31b1e where its purpose_

is to modlfy or contradict the terms set forth in a writing

N

which is intended to he a oomplete statement ot'the parties
A',agreement.‘ fCode -of Civil Procedure Aseotion 1856(a));1

- Parol evidenoe,‘.however,' is admissible ~to"1nterpret a

’contract ‘whenever it is reasonably susceptlble to more than

' one meaning. (Code of Civil Procedure sectlon 1856 (g); PG&E

vs. G. ' Thomag Dravyage and ngglng Co. (1968) 69 _Cal, 2d

1 33.) At the.hearing in this proceeding, evidence consisting

of trade usage, . course of dealing_ and performance of the

parties bdthf‘before and' after the settlement agreement . was

»executed was’ offered for the purpose of show1ng the partles

1ntent
14, The use of the word 'new", ,as‘itlappears in the

settlement agreement w1th reference to the subJect vehlcle, is

h'reasonably susceptlble to the meanings advanced by both

‘parties. It is.true, as Qnaid claims, that a ""new vehlcle is

ordinarily one which is under warranty. It is also true, as

set forth by Maserati, that "new" generally -means ' not
. _ A Y

’previously' sold to a customer. - The subject vehlcle clearly‘

‘met both criteria. It follows, therefore, that parol ev1dence

is admissible in this proceeding to determine whether the

parties intended‘that the subject wvehicle would:be retained by

-3/ Neither party contends that the settlement agreement was :

not intended as a full integration of the terms of. their
agreement. o - -



of a Demonstrator Report Card

Quaid with a full 36-month warranty or with 28 months of
warranty coverage already expired.
15. 'Quaid's testimony concerning trade - usage  was

intended to show the basis for his belief that the word "new"

~in the settlement agreement meant that Maserati'would'provide
a full-term warranty on the subject vehicle This-evidence;

however, cannot be relied upon to vary the express terms of

the Maserati SDA, the 1989 model warranty and the settlement

agreement itself. ' Termlnology such as "newﬁf and

- "demonstrator" as used in theﬂlndustry are not conclusive in -

this. matter hecause'the‘specific terms of the SDA and the 1989

Maserati warranty expressly 'establlshed both demonstrator

'status and . commencement of the warranty perlod upon. the flllngv

4/

16. Petitioner failed  to _establish by way = of the

:,parties' course .of dealing that there was any agreement.
.reached regardlng the subJect warranty Quald nelther alleged '

- nor proved that there was an oral agreement between the

parties that the Demonstrator Report Card was’ flled 1n error.

At most Maserati agreed to continue to honor its’ ex1st1ng

4/ ‘Both parties cited - the Civil and Vehicle Codes in

support of their respective arguments. Vehicle Code sections
430- and 665, however, pertain to vehicle registration, not to
warranty. Under the terms of Maserati's warranty, the
coverage period could begin whether the car was registered or
not.- Civil Code section 1793.2 (e)(4)(B) merely applies the
state consumer warranty law to demonstrators as well as new
vehicles and is likewise not determinative of this issue.
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warranties Maseratl remalned 511ent when told that the card.-

- had been flled by - mlstake and denies outright that it ever

"vagreed to any modification of the status of this vehicle..

Although Mr. Quaid may have assumed'that.Maserati had agreed

" with him, it is the intent - of both parties, not just one, -

which is the focus of contract interpretation.

17. .AThe' partles | course of - dealing leadlng to -the

'settlement agreement also failed to show that the use of the‘

1 1"

‘word "new"” meant that the partles 1ntended_ to renew the

~-warranty period. In its original'petition; Quaid hadxsought

to rescind its- dealer agreement and to“require;that Maserati

_repurchase/,its equlpment and 1nventory In the settlement

agreement, however Quald agreed to continue .as a Maserati

dealer and to retain his'existing‘inﬁentory in exchange for.d
Maseratl s agreement to repurchase one used 1987 vehlcle which
had been returned to . Quald by a customer . Maseratr further:
agreed to prov1de 'Quald. w;th: an additional :new‘lﬁaserati"at.

Maserati's cost. The settlement agreement resolved all of the

issues - raised in that petition. If the parties had in' fact

‘also resolved the question of the status of the subject

vehlcle as demonstrator, it would have been both 31mple and

prudent to expressly 1nc1ude that provision in the settlement

-ragreement. Instead, the settlement “agreement expressly

excludes any prior understandings not specifically‘included in
the agreement. .It is clear, therefore;‘that-in the context of

the settlement agreement, the . word 'new" was meant to

designate those vehicles which Quaid would retain for retail
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sale to the public as a Maserati dealer. It did not mean that
the status of the subject <vehicle was  changed from
fdémonstratdr".to "new vehicle" for the'purpose of warranty.

18. Maserati's  performance after the settlement

agreement was executed likewise supports the conclusion that
Maserati had not agreed to modify the wérranty. . Maserati
‘rejected all three warranty claims submitted by Quaid between

'v,"Maréh'24.and10ct6ber 18, 1991. Mdserati rejected these claims

even though the last year .of the 36-month warranty had‘not
ekﬁired because’third-year claims Qere reéuired fo be,filed.

first_ﬁith Maryland Casualty_and>nothith Masérati.' Quaid'S' 
faiiuré t& fil§ the claims‘with Maryland Casualty.fgthér than =~

Maserati may be éxplained by Mr. Quaid's own testimohy that he .

was not ‘aware that third-year élaims'.wére ‘not handled by

Maserati.

DETERMINATI_ON OF THE ISSUES
19. ) It  is _heréEy. detérmiﬁed‘ thaﬁ the parties té the
.settlement 'égreement did not intend .to modify the wérranty
coverage_bpefiod on the subject Maserati 228. By the
unmodified terms of the 1989 wafranfy, ‘the manufactﬁrer's
coverage "ended :on ‘November 22, 1990. © Any obligatioﬁ for

warranty claims during the third year of warranty .coverage

lies with Maryland Césualty and not with Respondent.

- 20. Reépondent's request under Code of Civil Procedure
section 128.5 for sanctions against Petitionefv:by way of

attorney's fees and costs is denied. " That section allows an



. award of fees and costs for litigation which is unmeritorious

and intended solely fbr.the purpose of harassment o:'delay. A
determination'reggrding the dates of.warranty coverage 6n the
subjéct' vehicié' would affect its resale valﬁe.'.- Théréfore,
PetitiQﬁer'clearly had a.monEtary stake in the outcome of this.

proceeding. As a result, Respondent has failed_to prove that

" the petition was brought,for‘the_sole purpose of_harassmeﬁt or

delay;

~ PROPOSED DECISION »
THEREFORE, the following proposed decision isurespéétfully
submitted: -

The petition is deniedg  The parties shall take nothing by

-way of attorneyfs-fées‘or costs in this prdceéding.

I hereby submit the foregoiﬁg.
which  constitutes my proposed
decision in the above-entitled

matter, -as a result of a
"hearing held before me on the
‘above = date and recommend

adoption of this proposed
decision. as the decision of
the New Motor Vehicle Board.

Dated: July 2, 1992
éﬁéwvmsz£Z\ C%;‘(4/ué£a¢ﬂ-_______'
. KENNETH B. WILSON |

Administrative Law Judge
'~ New Motor Vehicle Board






