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STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest-
and Petition of.

MATHEW ZAHERI CORPORATION, dba

Petition No. ?- 233 92
HAYWARD MITSUBISHI, and MATHEW ZAHTZR /_ Protest No. PR-1254-92¢

Protestants-Petitioners
vs.
[#3 MITSUBISHI MOTOR SALES OF AMERICA, INC.

{{_)  Dom onE coMpany, DOE TWO COMPANY, and
' DOES 3-25 Inclus:.v'e,

et N Mt e M e et et N e e N et et e e

Respondents;

DECISION
At its regulary scheduled meeting of October 12, 1994,

the public members of the Board met and considered the

matter. After such consideration, the Board adopted the Proposed
decision as its final Decision in this matter.

This Decision shall become effective forthwith.

IT IS SO ORDERED THIS 13th aay of/Ocygobe

MICHAEL M. SIEVING /
Assistant Executive Secretary/

administrative record and proposed decision in the above-entitle ed

_Administrative .Law Judge.-----«r=carrmormrEes oy
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STATE OF CALIFORNIA

| NEW'MOTOR-VEHICQE BOARD

In the Matter of- the Protest
and Petition of. -

MATHEW ZAHERI CORPORATION,
dba HAYWARD MITSUBISHI, and
MATHEW ZAHERTI, '

Protestants-Petitioners,

V.

AMERICA, INC., DOE ONE
COMPANY, DOE TWO COMPANY,
1nclu51ve,«,

'. Respondents

PR-1254-92
. P-233-92 -

Protest No.
Petition No

" PROPOSED DECISION

L

PROCEDURAL BACKGROUND

1. om guly 12,
Corporation,

("Zaheri")

for damages

dba Haywafd Mitsubishi

' agalnst Mltsublshl Motor Sales of America,

_1991 Protestant-Petitioner Mathew Zaheri

("Hayward"), and Mathew

filed a complalnt in state superlor court

Inc.

(collectlvely "Petltloners").

2. Zaherl is a licensed new motor~veh1cle dealer:

enfranchised to sell Mitsubishi vehicles.

22196 Mission Boulevard, Hayward, California.

3. 7Zaheri is the dealer principal of Hayward.

("MMsA" or .

Hayward is located at
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_'4. - MMSA is a manufacturer and dlstrlbutor of new motor

Vehlcles in Callfornla

‘The state court complalnt set forth six causes of -

action, assump81t debltatus, breach of contract, slander, trade‘

' libel, and negllgent and 1ntentlonal lnfllctlon of emotlonal

distress.

6. MMSAYdemurred to each Cause of action'because

: Petltloners had falled to exhaust their admlnlstratlve remedles

7. MMSA asserted the clalms were based upon Petltloners

'dlssatlsfactlon w1th MMSA’s charge back of warranty clalms and.

- were w1thln the jurlsdlctlon of the New Motor Vehlcle Board

f("Board")

8. “The Superlor Court agreed and sustalned MMSA s demurrer

and dlsmlssed the state causes of actlon

'9 Petltloners tlmely flled a notlce of appeal on: December

:27',1991*

10. -Hayward_and Zaheri filed a'protest”on February 3, 1992 '

with the Board.pursuant"to California Vehicle Code § 3065.
~ll.' The Board as51gned Protest Number PR- 1254 92 to the

protest of Hayward and Zaherl

12. . Hayward and Zaheri filed a petltlon on February 3, 1992 -

with the Board pursuant to Vehlcle Code 5 3050.

13. The Board ass1gned Petltlon Number P-233- 92 to the

petition of Hayward and Zaherl,u

14. On February 14, 1992, the Board ordered the'protest,and

. petition consolidated for purpoSes of hearing due to the -

B e r__l_ﬁh.ﬁ_;; -



'ex1stence of s1mllar facts relatlng to the protest and petltlon

15. On July 16 1993 Petltloners commenced an action in .

the United States District Court, Northern"District of —f¢¥fi o '““5“”?

v.Callfornla

lGWV Petitioners’ federal complalnt alleged v1olatlons of

, the Dealers Day In- Court Act 15 U.S.C '§ 1220 et eq.

(herelnafter "DDICA"), racial discrimlnatlon, 42 U.S. C § l981

and the following pendent state claims: 1ntentlonal and negllgent-

 interference with economic relations; and fraudulent and

;negligent misrepresentation.

17. On July 22, 1993, the‘California'Court'of'Appealf Firstv“"

Appellate DlstrlCt Division Threé,'in Mathew Zaheri Corp. V.

Mitsubishi Motor Sales, Inc. (1993) 17 Cal App 4th 288,

afflrmed the Superlor Court’ s dlsmlssal of the actlon for fallure_v

of the partles to exhaust-thelr admlnlstratlve remedles-and found .

'vthe dlspute w1th1n the jurlsdlctlon of the Board

_18. By order of Unlted States Dlstrlct Judge: Saundra Brown

' Armstrong, on May 18, 1994, MMSA’s.motlon for dlsmlssal of the

' DDICA clalm for fallure to'state a claim upon whioh relief can be

granted was denled MMSA’s motion to stay the DDICA and race )

dlscrlmlnatlon clalms under the doctrlne of prlmary jurlsdlctlon

' was granted and-MMSA's motion for dismissal of the state-law
clalms due to fallure to exhaust admlnlstratlve remedles was

granted.

19. Judge Armstrong held, based on Mathew zaheri Corp. v.

Mitsubishi Motor Sales, Inc. (1993)vl7 Cal. App. 4thV288,'under

S S [ —rT
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_the doctrlne of prlmary jurlsdlctlon the Board has regulatory

authorlty over the subject matter and the partles 1nvolved

“because the“leqrslature—lntendedmthe~Board“to:replace the courts*m“rfjfvil

as the prellmlnary forum of franchlse or other dlsputes between

- dealers -and manufacturers

20. Judge Armstrong indicated:that the.Board's.resolution
_should prouide ahsolld faétualufoundatlon“on which the Dlstrict:
lCourt'may rely,in deciding the federal claimsd. o
1 21, :A\thirty?threerl33) day hearing was held before Douglasf

H. Drake, AdminiStrative Law'Judge, commenc1ng ‘on August lO

11993, and ‘ending on April 29, . 1994.

_ 22. Petltloners were represented by Mlchael J Flanagan,.-

. Esq. of Coder,v Tuel & Flanagan, 8801 Folsom Boulevard Sulte 172

<:> -

:Sacramento; California

,23 Petltloners were also represented 1n the hearlng until
Marchv28, l994 by Robert L 'Bianco, Esq. and Lawrence A.,Mercer,
rEsg} of Biancof Brandi & Jones, 44 Montgomery'street,:Suite‘960,
San Francisco,‘Californiaﬁ - o )

24. Respondent was represented bY>Elizabeth"Grimes, Esg._

~ and Robert Mackey, Esq. of Gibson, Dunn & Crutcher, 333pSouth

 Grand Avenue, LoS Angeles, Callfornla

SYNOPSIS OF DECISION

' 25. Petitioners clalm that MMSA, after an audlt unfalrly

charged back warranty clalms pald by MMSA over a 2 year perlod

~totalllng $137, 444 79.

. 26. MMSA did unfairly charge back $57,054.68 of those

e .._r;ﬁ%r I




claims because the audltors falled to take 1nto cons1deratlon a

modlflcatlon made to the Warranty Pollcy and Procedures Manual.

27 However 'Petltloners """ engaged 'in mass1ve warranty fraud‘“'

_clalmlng relmbursement for work not done and parts not used 1n

somewhere between 50 and 2000. clalms - The fraud was so

_sophlstlcated that MMSA is unable to quantlfy all the dollar

amounts.

'28. Hayward had obtalned a COnfldentlal copy of computer

,reports de51gned to detect this fraud ~and w1th thls knowledge

_ﬂhad the ability to keep 1ts fraudulent act1v1ty w1th1n the

guldellnes set’ by MMSA to detect said fraud : Petltloners then

o took advantage of the very unsophlstlcated MMSA computer system

to defraud MMSA

BACKGROUND FACTS

'29.  When a customer‘came into-Hayward for service, - the

‘~customer would be met by either a serv1ce adv1sor or, onf
occasion, the service manager for dlagnos1s The serv1ce adVLSor-
- would then generate a repalr order [R O '] and give it to the

'techn1c1ans to do the repalrs

30. The techn1c1ans would do the repalrs, charglng parts
out of the parts department from the parts clerk ; The»parts .
clerk would note the parts used on the R.O.s. |

_ 31. The technicians would then wrlte comments on  the R O.s

and glve the R. O s to the ‘service manager who would review them,

a551gn codes, and glve them to the warranty clerk

32. A warranty clerk would then 1nput the warranty clalms

B . o B
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into the Diamond Network Computer sﬁpplied by MMSa pﬁrsuant to

prdéedures set forth in the Warranty Policy and Procedure Manual.

Al

MMSA“WOEI&“never’gée“thefRTOTs;*cnlyftheMbit5“0f4eI€ctronic*f‘"W‘

infdfmation typed into the compuﬁer by the Hayward warranty-‘

clerk.
.1 33.  The MMSA éomputér, using'a»very'Unsophisticated ﬁroqfam

‘ inéapable of deﬁectihqifraud or e?en errors) wduid then make an

.entry_onté'Hayward’svaccouﬁt, iniéffect trénsferring;cashlto;v:
Hay&afd.' | | |

34. MMSA would then seek reimbursement from its vendors for

defective parts, vendors such as Hyundai}'Mitsubishilqapan,5
Mitsubishi#Australia,_and Diamond’Starr Motors.-

35,[ If;the warranty clerk typed in either an érronéous

'.claim or a fraudulent claim, the unsophisticated'computér_would .

still pay the money to-the—deaier.

36. The only safeguards to this system were certain trend

reporﬁs generated by‘MMSA,‘the "WAS" (Warranty Activity SUmmary)

report, the threat of an audit, and an audit of claims. Tf the

_dealer‘had access to the WAS reports,  the déaler'could structure
- fraudulent claims away from sensitive areas. and continue the

: fraud undetected except by audit.

PETITIONERS’ ISSUES PRESENTED

37. Does -the conduct of‘parties to a contract. in applying -

‘the terms‘of an aéreement override contrary boiler-plate languaée

in the written document?

38. Has MMSA waived any right to demand strict compliance

6
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w1th record keeping requlrements set forth in the Warranty Pollcy

and Procedure Manual? -

'"*”*f*397f“Did“MMSA'adequately;train‘the*principalsr"management;“;“**—frrw
. 0or service staff regarding the Warranty Policy.and Procedures

- Manual?

40. Is MMSA precluded from Chalienging the‘validity of

”Dlstrlct Serv1ce Manager (DSM) approvals because MMSA prov1ded

‘Manual through the DSMs?

Procedures Manual
car. through the use of overlapplng labor operatlons° X
_b{. 1n‘the»adm1nlstrat1on of "Prior Work |
| Authorizations"? - |
c. by instructingfto.use thewciosest:codei

42;' Dld MMSA establlsh what pollc1es and procedures were

'vappllcable for all time perlods encompassed within the audlt

, 'perlod?;‘

43. Is MMSA estoppedlfrom-challenging the validity of

~ warranty reimbursement categories that it’s own representatives

[

previously reviewed and approved; and is MMSA estopped from:

- challenging after-the-fact record keeping practices that it~had

authorized?

44..‘Did MMSA DSMs approve the_record keeping practicesrof

Hayward?

45, - Is MMSA estopped from contesting problems at Hayward if

minimal 1nstructlon regardlng the Warranty Pollcy and Procedures_(,

41. Did MMSA fail to comply w1th the Warranty Pollcy and |




they were aware of alleged problems at the Cziska-Price_

" dealership and decided to remain silent about the'practices?-

treatment of automobile dealerships absent a legitimate'business

- 'reason?

47.  Does Callfornla Vehlcle Code § 11713 3( ) prohlblt
unfalr dlscrlmlnatlon in the warranty relmbursement of

franchlsees°

48. Does federal law mandate that a manufacturer deal w1th _

its franch;sees in good falth?

49f.yDoes the-evidence‘presented_establish that‘MMSA".
conducted the'diSputed audit_in‘a malicious_and'discriminatoryy
manner? | | .}

50. Dld the Hayward audlt cover a much more exten51ve

perlod than audlts of other'dealers w1th 51mllar v1olatlons°

51. Did MMSA fall to audlt or charge back other dealers who
commltted the very same v1olatlons at lssue 1n this case°

52. Does the evidence conclusrvely establlsh that MMSA

_ failed to charge back the accounts of other franchlsees who

committed v1olatlons identical to those asserted against Hayward

 with the result that the contested audit contravenes both state

and federal law°

. B3. If the evidence establishes that the vast bulk of the )

warranty_work that 1s the subject‘of the disputed audit was ‘in

- fact performed, would‘MMSA be unjustly_enriched‘if the charge

‘back were upheld?

~TTT46T"Does Federal and State law prolibit-the discriminmatory < v

A i e
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~ 54. Does California law‘create a contract implied in law.or
a quaSi contract in order to fairly compensate an- aggrieved party

_»55. Is California Vehicle Code § 3065 a statutory

codification of the prinCiple of quaSi-contractual recovery

~ requiring a manufacturer to compensate a franchisee for warranty

- work actually_performed?

- 56. Does California law prohibit the interpretation of a

: contractjin such a way as to work a forfeitureinpon one of the

. parties to the agreement?

. 57.-jCan MMSA charge back sums that were not. reimbursed. to.

- vendors?

. 58. Is the audit report"prepared’and issued’by'MMSA

seriously flawed, and therefore not support the charge back

'leVied against Hayward°

59. Is the methodology of the MMSA audit report, and the-‘

‘categories set forth therein, e} inherently defiCient that they

_tdo not support the Hayward charge back?.

- 60. Are the charge backs for the claims categorized in the

‘Kmetz report demonstrably invalid°

- 61. Is MMSA bound. by the categories set forth in the audit
reporté ) | | | ’
| | ‘,a;A:If'they:are nbt} can they re;categorize a‘claim?r
:62. Do the.changes in the positionsrand testimonypof key
MMSA representatives emphasize the critical.infirmities in both

the audit and theicharge'back?

- wHers “one ‘party obtains a benefit which it may‘not = JUs 1y retgin? "

e
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63. 'Is'MMSA estopped from‘asserting fraud as a

justlflcatlon for the charge back in view of their repeated

”‘denlals that “the~ contested charge back was not” based’on fraud” and'“"“*"”"

the absence of any claims of fraud 1n the audlt report 1tself°

64.. Are MMSA’ s allegatlons of "massive" warranty fraud

‘1rrelevant to the questlon of the valldlty of the audlt report

and the charge back given the fact that the audlt-reportvls based

- on application of the Warranty Policy'and Procedures Manual,

which is an issue of contractual 1nterpretatlon°

_65. Does MMSA's con51stent disavowals of fraud prevent 1t -

from changlng tactlcs solely for<the.purpose of thlS proceedlng? -

66. In order to prove a- clalm of fraud must MMSA

establlsh (l) a false representatlon or concealment of a
material fact' (2)<made with knowledge of its fa151ty or w1thout
' suff1c1ent knowledge to. warrant a’ representatlon,.(B) ‘with the

‘1ntent to_lnduce MMSA to act uan’lt, and MMSA must have (4)

.acted in reliancefupon”the'representatlon.(5) to 1ts_damage.

" 67. Did MMSA prove that_the principals'of'Haywardui

- authorized, ‘ratified, approvedy.or‘condoned any alleged warranty‘

fraud at the dealersh1p9

68. Has MMSA failed to quantlfy or deflne the extent of any,\

alleged warranty fraud?‘

69. Has MMSA suffered any loss or damage as a'result of
alleged warranty"fraudlbecauseuit aia not;reimburse vendors?

70. Do MMSA's own»reports and_anaiysis, as well as those of

Hayward, contradict the claims of MMSA that the dealership

10
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' engaged in "massive" warranty fraud°
'/“>. '_‘ 71. While balanc1ng the credlblllty and p0351ble blas of

“;former“Hayward serv1ce “technicians” who testlfled'regardlng

72. ‘Did the principals and management of Haywardoauthorize;

approve, ratify, condone,‘or'otherWise participate in fraudulent

W”i“ L ev1dence on its clalm of "mas51ve" Eraud?
|
|
l
i

" warranty claims?

_a;_ D1d they act promptly to correct wrongd01ng when
adv1sed of a problem’ , _
b. If they_acted promptly, can the actions of'a few
‘ service technlcians-be.imputed to the.dealership°
73, Dld MMSA have a duty to dlsclose to Hayward

1nformatlon about the serv1ce department problems at the former-'

a&ujip'v;.}d i,t )

C21ska Prlce dealershlp because MMSA was the only party w1th
knowledge of, or‘accessvto, the alleged problems° d‘ |
74 . Dld MMSA haye'a'duty to dlsclose the deficiencies in~
»lthe C21ska Prlce serv1ce department at the time Hayward acqulred
”vthe franchlse°
75. _Did_MMSAhhaveva'duty to disclosebany-deficiencies inb
the warranty practices of'Hayward at the time it first became
aware of the alleged problems° _ |
| 76. Has MMSA substantially damaged the bus1ness reputatlon-
of Hayward and is therefore guilty of defamatlonf |

77. Did MMSA make.representations to numerous.lndividuals

‘that massive warranty fraud had occurred at Hayward and that the

warranty fraud at the dealershlp, has MMSA presented any credlble

Ik S ——e=




'fpresent ownership would soon be terminated? -

a.. If MMSA made the representations was Hayward's

" bls{NeSE Teputation Substantially dafiaged? |

78. Were the. alleged Circumstances ‘of the contested audit

| de51gned to deprive Hayward of some of the intended benefits of

“the franchise agreement and therefore constitute a’ breach of the

- implied covenant of good_faith and fair dealing? Specifically.

a. the lack_of adequate advance'notice?
b. itheeintrusive manner_in‘which the,auditiwas_i'f
v-'performed?t |
c. the critical errors'inﬁthe_audit?
'd. the failure to adjust the'charge_back-amount ingthe
.:face of documentationiestablishing the validity of. |
ouestioned_claims?' o

79. Has Hayward incurred a significant monetary loss

because of the manner in which MMSA conducted and enforced the-

'disputed audit9"

'80.‘Ashould Petitioners,motion for an orderfrequiring
'production of evidence or, in the alternative, reQuest for
specific findings'in_view‘of the failure:to produce'evidence, be
‘granted? | | |

'-RESPONDENT S ISSUES PRESENTED

8l1. 1Is MMSA entitled e charge back the warranty claims
spec1fied in the 1990 audit report in the adjusted total amount A
of $137,444.79 in conformance with Vehicle Code § 3065, because"

sOme or all of the claims were false‘or fraudulent and Hayward

12
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B failed'to reasonably:substantiate the claims'in'accOrdance‘wfth‘
;}“\ | the requfrements of MHSA° # | ‘» | |
// ) ' 82" Did Hayward breach ltS contract w1th MMSA by submlttlng
claims which did not comply w1th the Warranty Policy and
: Procedures Manual° _
1 83.' Was Hayward obllgated to comply with the Warranty
Pollcy and Procedures Manual?
- 84. Was‘it fair for MMSA to chargeVback_claims*lackingrwf
documentation to substantfate them’ o
85. Are MMSA's documentatlon requlrements falr, reasonable,d
andvcon81stent with 1ndustry -wide standards and Callfornla state
law requ1rements° |
. 86. Are MMSA's documentatlon.requlrements reasonably
des1gned to insure only valid clalms are pa1d° ,
'ii) ‘A f B 87. Dld Hayward breach.lts contract w1th MMSA by submlttlng
fraudulent warranty clalms to MMSA?
.'88.’;D1d Hayward submit false claims?
- 89. 'Dileayward’know the claims'were false?
a. Did the technicians know? | |
b. Did the service advisors know? B
c; Did the service manaqer»know?r
4. Dpid parts department employees‘know?‘
e. Did Zaheri know the”dealership.was committinq‘
‘warranty fraud and encourage or condone it, orddid'he have
enough'information from which he should have known of the

_fraud?




"‘v’ not know?
91. Did Hayward intend to defraud MMSA_and.conceal'itS
fraud from MMSA? |

92. Did Hayward put a minimum of about 35 forged repair:

' MMSA s aud1tors°

93. Did Hayward perpetuate the decelt referred to above by

failing to disclose it had forged repair orders untll late in

. 'willful withholding of documents_in discovery allecedly given:to,
‘MMSA by Brian’ Nlcolson° o o
94., Dld Hayward mlsrepresent the number of Ecllpse fender
adjustments made during the launch of the Eclipse as a new
[WX. 'Y»Mltsublshl model vehlcle° .:; ) b; :‘.; :;.:.

95. Did Hayward refuse to let the audltors ln to begln the

audlt to buy time to conceal the fraud°
96.. Dld Hayward neglect to admonlsh employees after the
audit not to commlt warranty fraud? |
97. Did Hayward neglect to investigate which'employees were
pernetrating the-warranty fraud and take approoriate.steps with
respect to their employment? | A. ‘.
'~ 98.. Did Hayward, in effect, hire the fox:to‘guard the

chickens, by rehiring Tom Gannon in January 1992 to work at the

dealership at night unsupervised, reviewing‘and‘"auditing"_repair

orders?

14

90. Is Hayward responsible for the fraud even if Zaheri did

orders in its vehicle files with the intent to deceive and trickl..

: discovery[_and by charging MMSA with knowledge of the forgery and

e
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99. Did Hayward attempt.tO'cover up the fraudyby trying to

their participation in the fraud?

intimidate technicians to discourage them from testifying about

100. Has Hayward steadfastly refused'to:acknowledge and

takehresponsibility for the fraud, ChOOSlng 1nstead to:

Lans Demand in 1990 that MMSA dlsmlss the audlt report

reverse the oharge back, make a wrltten apology,

the\dealership#

_and‘remodel'

'b. Devote over 2,000 hours of Hayward's management

'constructlve to prevent it;

da.. dffer implaUSibie explanations‘for'the

;: nneubstantiated claims; B |
e. Offer 1mplaus1ble explanatlons for the
the serv1ce manager who orchestrated the fraud°'

101. Did Hayward trick MMSA‘s Dlstrlct-Serv1ce

‘into giving_the approval for:repairs,'known_as PWAs,

of misrepresented facts?

102. Dld MMSA actually and justlflably rely on

1 mlsrepresented warranty claims?

103. . Did MMSA pay Hayward’s warranty claims as

submitted?

15

time to covering up the fraud instead of doing something

<. Make much of Zaherl S statement in 1990 that he .
would pay for what his people stole, yet,never state what.
evidence would satlsﬁy Zaheri that there was fraud nor

‘.bfinvestigate‘to,what extent there was. £raud; ... ... . .....
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104. Does MMSA's warranty system, which allows for claims
to be madevwithoutffirst inspecting documentation and provides-

for reimbursement for those claims without any further

"information proyided to MMSA (subject to the requirement'to keep

‘records in the event of audit), ev1dence MMSA' s rellance° -

105. Does the procedure of glVlng PWAs w1thout the DSM

inspecting_the vehicle before the repair is performed further

eyidence MMSA’ s reliance on the trust relationship at the heart.

of . the warranty system?

106. Did MMSA suffer damage as a result of Hayward 8 fraud°-'

107. Was 1t MMSA's responsibility to tell Hayward what rts

' procedures and requirements were and how to comply with ‘them?

a. If so, did MMSA’take‘reasonable steps to fulfill
its obligation'> V

-.ﬁlOBw - If .MMSA had ‘given. Zaherl.more advrce about warranty

. admlnlstratlon, would that have made any dlfference glven

Zaherl s‘tendency to ignore or mlsconstrue the adv1ce or

. suggestions of MMSA’s service representatives°

109.A Did any conduct by MMSA's fleld representatlves modlfy/

the terms of the ‘contract between MMSA and Hayward thereby

rellev1ng Hayward from the duty to comply with the Warranty

Policy and Procedures Manual°

110. Dld MMSA waive or is MMSA estopped to assert Hayward s

breach of the contract?

S111.0 Is?Hayward responsible for the acts of its employees

in breach of the contract?

16
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112. 1Is Hayward relleved of 1ts contractual obllgatlons

' because MMSA knew at the tlme Zaherl acqulred Hayward that Zaherl

had no experlence in serv1ce operatlons, or because MMSA

'representatlves made - p051t1ve statements and no negatlve

statements about the C21ska Prlce service operatlons°

4113.‘ At the time Zaherl acqulred Hayward, did MMSA belleve

the 021ska Prlce servrce operatlon was grossly mlsmanaged -and

did MMSA recommend that Zaheri retain and promote certa;n key

‘employees of the Cziska-Price organization°

1144' Was Hayward adequately and falrly compensated for

_warranty repairs durlng the perlod July 1988 - ‘July 19807

jllS. ‘Was Hayward unusually profltable and did it make

relatlvely more money off warranty than other Mltsublshl dealers°

116, " Is it more llkely than not that MMSA falled to. detect

" .and charge .back-all the‘fraudulentmwarranty"clalms?’“

117. Did MMSA unfairly discriminate among its dealers_with‘

' resnect to'warranty'reimbursement-to the detriment of Hayward and:

in violation of Vehicle Code § 11713.3(p)?
118. Was the‘audit a valid audit, 'performed by competent

audltors, u51ng standard procedures followed by the MMSA audlt

'department in the selection of dealers for audlt and ‘in the

conduct of the audit 1tself°
ll9. In the conduct of clalms rev1ews and audlts at other

dealers, and in the conduct of bus1ness between MMSA's

'representatlves and dealers in the field, was MMSA falr in its

application of its warranty requirements to Hayward and other

17




~ dealers?

120. Was it reasonable»forbMMSA not to charge back Warranty

claims against the account of CZiska Price one year after CZiska-h

Price terminated or was that unfair d:LscrimJ.natJ.on’J

121. Did MMSA treat Hayward more favorably than otherb

dealers in the conduct of the audit, by giVing Hayward extra time

to find parts for inspection, to submit missing repair orders and
sublet bills, and by offerlng through the Regional SerVice
Manager and Vice.President of. Service to accept additional

documents in suppOrt of the claims several months after the

audit ‘and by other conduct°

v122. Did MMSA discriminate against Zaheri or- Hayward on the )

-baSis of raCial or ethnic bias°

123, Did MMSA act in good faith With Hayward within the

.meaning,of.the Dealers-Day-In-Court Act 15 U.s. C §§ 1221 1225

without coercion, intimidation, or threats of coercion or

intimidation°

124. Is MMSA liable to Hayward for defamation°i-.'

'125} Did any representatlve of MMSA publish any defamatoryf
statement about Hayward or Zaheri? |

'126. Was any allegedly defamatory statement_about'Hayward.
or Zaheri substantially true° | | ..

127{ Did Hayward suffer any damages that were cased by

MMSA'S " allegedly defamatory statements'>

-/
7/
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FEDERAL COURT'’S ISSUES'PRESENTED1
128. Did MMSA engage in coercive and intimidating conduct

-

in- auditing the warranty service practices of Hayward in

violation of the Dealerstay-In-Court Act, 15 U.S.C. § 1220 gt'

seqg.?

129. Did MMSA discriminate against Zaheri or Hayward on the

~basis of race in v1olation of 42 U.s.C. § 19812

APPLICABLE LAW

A. Applicable Law Pertaining to the Interpretation of the
Dealer Sales and Serv1ce Agreement .

The ‘elements of a cause of action for breach of contract, as

set forth in Reichert'v General'InsuranceiCo (1968) 68 Cal.JZdr

822, 830, 69 Cal. Rptr 321, are as follows:

1. that a contractual relationship eXisted between the_
.parties; :
. 2. . that.the. petitioner either performed.what‘it;was

required to do under the contract, or was legally
excused from such performance,»*

3. that the respondent failed to comply Wlth the terms of
the contract;

4, that the respondent s failure to perform caused the,
damages .that petitioner complains of; and

5. that petitloner sustained actual damages as a result
thereof :

California Automotive Act, Business & Professions Code §§

. °9884.8-9884.11 Iin pertinent part]:

§-9884.8 - All work done by an automotive repair dealer,

Under the. doctrine of primary jurisdiction,'the Board
is to determine the issues which pertain to race discrimination,
42 U.S.C. § 1981 and the Dealers-Day-In-Court Act, 15 U.S.C. §§
1221-1225, : : ' : ,

1
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including warranty work, shall be”recorded on an invoice and

shall describe all service work done and parts supplied.

§ 9884.9(a) The automotive repair dealer shall give to
the customer a written estimated price for labor and parts '
necessary for a specific job. No work shall be done and no
charges shall accrue before authorization to proceed is
obtained from the customer. No charge shall be made for

work done or parts supplied in excess of the estimated prlce,

w1thout the oral or written consent of the customer .

§ 9884.10 \ Upon request of the customer at the time the
work order is taken, the automotive repair dealer shall
return replaced parts to the customer at the time of the
completion of the work excepting such parts as may be exempt
because of size, weight, . . .and excepting such parts as
" the automotive repair dealer is required to return to the
manufacturer or dlstrlbutor under a warranty arrangement

- § 9884.11 ' Each automotive repalr dealer shall maintain
any records that are required by regulations adopted to

“carry.out this chapter. Those records shall be open for
reasonable inspection by the chief or other law enforcement

officials. -All of those records must be malntalned for at

dleast three years. .

.130 "Where an agreement involves‘repeated occasions for
performance by either party w1th knowledge of the nature of ‘the
performance and opportunlty for objectlon to- 1t by the other, any
'course of performance accepted and acqulesced 1n w1thout -

objectlon is glven great welght in the 1nterpretatlon of the

V“agreement. “Witkin, Summary-of Callfornla Law, Contracts, '§ 689,
at p. 622 (9th ed. 1987); Rest.2d, Contracts § 202(4)
.131.f Waiver is the lntentlonal rellnqulshment of a known

right. (BP Alaska Exploration, Inc. V. Superior Court (1988)'199

Cal. App. 3d 1240, 1252) Performance of a condition precedent is
excused when, the condition is waived. BAJI No. 10.81 (1990 New)
132. "A contract in writing may be modified by an oral

agreement to-the extent that the oral agreement is executed by
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the parties " Cal Civ Code § 1698 (Deerlngs 1994)

133. Civil Code § 1452 prov1des that "a condltlon 1nvolv1ng

'a forfeiture must be strlctly interpreted against: the party for

whose benefit it is created. ""Cal ClV Code § 1452 (Deerings

11994) Nothlng ln thlS sectlon prohlblts forfeltures

B. _Appllcable Law Pertaining to Duty to Disclose.

Fraud involving nondisclosure'requireS‘theffollOWing

- elements:

"1. The respondent must have concealed or suppressed a'
- material fact. : . : :
2. The respondent must have’ been under a duty to dlsclose o

: the fact tc the petltloner,‘ : :

3. - The respondent must have intentionally concealed or
suppressed the fact with the 1ntent to defraud the
petitioner; _

- 4, - The petitioner must hiave been unaware of the fact and -
' would not have acted as he did if he had known of the.*
: concealed or- suppressed fact : -
'5;' As a result of the concealment or suppression of the‘

fact, the pet;tloner,must have sustalned damage.
BAJI No. 12.35 (1992 Revision) -

- 134.. "The duty to disclose may arise w1thout any

confldentlal relatlonshlp where defendant alone has knowledge of*

materlal facts Wthh are not access1ble to the plalntlff.

- Witkin, Summary of California Law, Torts, § 700, at p. 801;(9th.

ed. 1988);'La Jolla Village Homeowners' Assn. V. Superior Court

_(1989) 212 Cal. App. 34 1131, 1152; Nussbaum v. Weeks (1989) 214

Cal. App. 3d 1589, 1589; People v;:Hithand Fed. Savings & Loan.

(1993) 14 Cal. App. 4th 1692, 1719
135. "Although material facts are known'to one party and
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‘not the other, failure to disclose them is ordinarlly not

'actlonable fraud unless there is some fiduciary relatlonshlp

giving rise- to a duty to dlSClOSE Wltkln, Summary of

California Law, Torts, § 697, at p. 799 (9th ed. 1988) and cases

~therein cited.

C. Applicable Law_Pertaining to Fraud.

Fraud involving intentional_misrepresentation'requires the
following elements:

‘l.'. The defendant must have made a’ representatlon as to a
- ‘past Or existing material - fact

2. The representatlon must have been false;

3. -The defendant must have known that the representatlon

: was false when made or must have made the
representation. recklessly w1thout know1ng whether it
.was true or false,d ,

A4."'The defendant must have made the representation'with an. -

intent to defraud the plaintiff, that is, he must have

-made the representation:for the purpose -of inducing the.. ..~

plalntlff to rely upon it and to act or to refrain from
actlng in reliance thereon; - - :

5. The plaintiff must have been unaware of the falsity of
the representation; must have acted in reliance upon
the truth of the representation and must havée been
justified in relying upon the representation; and

6. As a result of the reliance Upon'the.truth~of the
representation, the plaintiff must have sustained
damages. : ' S : .

BAJI No. 12.31 (1991 Revision)

136. A principal may escape liability for the fraudulent

-conduct of an agent if he repudlates the acts lmmedlately upon

dlscovery of the fraud and glves up any beneflts received.

Witkin, Summarv of California Law, Agency and Employment, § 143,

“at p.'l40 (9th ed. 1987) and cases cited therein
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137. Discrepancies in a witness’s testimony or between such

,'Witnessfs testimony and that of other witnesses do not

necessarily mean that such witness should be discredited.

Failure of recollection-is common.' Innocent misrecollection is
- not uncommcn : Two persons w1tness1ng an incident or a vf
.transactlon often w1ll see or hear 1t dlfferently BAJI:No. 2.21

-(1991 Rev151on)

138. ‘In determining the believability'cf a'witness a jﬁdge

'may consider any matter that has a tendency in reason to prove orr,‘

_dlsprove the truthfulness of the testlmony of the w1tness,

1nclud1ng but not llmlted to the follow1ng

[a] The demeanor of the witness whlle testlfylng and.
the manner of testlfylng,

[b]’vThe character of that testimony; -
" [c] The extent of the capacity of the witness to
o perceive, to.recollect,. or to. communicate any

- matter about which the witness testified;

[d] The opportunity of the witness to perceive any .
. matter about which the witness has testified;

" [e] The character of the witness for honesty or
: ;veracity or their opposites;,

[£] The ex1stence or nonex1stence of a blas, interest,
or other motlve, :

‘[g] - A statement previously made by the witness that is
consistent with the testimony of the witness;

" [h] A statement made by the witness that is
‘inconsistent with any part of the: testlmony of the
witness;:

(i] ‘The existence or nonexistence of any fact
testified by the witness;

(3] The attitude of the witness toward the action in
which testimony has been given by the witness .or

k)




toward-the giving'of testdmony;_-
| (k] _An admission_by the witness of untrutbfulness.
BAJI No. 2.20 i
139. "Where cross;demands.for money haQe existed between

persons at any point in time when neither demand was barred by

athe,statute of ;imitations, and an action is thereafter commenced
‘»_by one such person, the other person ﬁay assert in the anéwer the

defense of paynient in that the two demands are oompensated so far

as they equal'each other notwithstanding that an independent

vactlon assertlng the person 5 clalm would at the tlme of flllng

the answer be barred by the statute of llmltatlons .'..;" cal.
Civ. Pro. § 431. 7O (Deerlngs 1994)

140 Llablllty for an employee 5 fraud may be based upon

'the doctrine of respondeac superlor Wltkln, Summary of’

California Law, Agency andaEmployment,-§-115, attp;~109-(9th ed

.1987) ~Liability may reénlt from the,employer*e direction or

‘authorization to perform a tortious act, the employer being

liable for his own wrong. Witkin, Summary of California Law,

Agency and Employment, § 113 at D. lO7b(9th ed. 1987); Rest.2d,

 Agency §§ 212, 215

141 . "Llablllty may also be based upon lmputed knowledge

Where the pr1nc1pal actually or apparently authorlzes

representatlons about a matter related to the agent s dutles, and

the agent has knowledge of their fa151ty, this knowledge may - be

imputed to the principal, even though the agent is acting

adversely." Witkin, Summary of California Law, Agency and
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Empioyment, § 140 at p. 138 (9th ed. 1987); Rest.2d, Agency»§256A

Comment d, § 272 et seq.

142. "Liability under the.doctrinebof respondeat superior

extends to malicious acts and other intentional torts of an

-employee ‘committed- w1thin the scope of his employment ' Wltkln,

Summaxy of California Law, Agency and Employment § 135, at p.

"131 (9th ed. 1987)

143. "A ratification can be made only in the manner that

ﬂ'would have been necessary to confer an original authority for the

act ratified or where an oral authorization would suffice, by

o et & var 1on gms praPINED '.

accepting or retaining the benefit of the act, With notice

. thereof." Cal. Civ. Code § 2310 (Deerings 1986)

144. "The usual conduct which will establish ratification

is voluntary acceptance of the benefits of\the transaction by the

“principal;""witkin, ‘Summary- of- California . Law, Agency and

- Employment, § 89, at p. 89 (9th ed. 1987); Cal. Civ. Code § 2310

(Deerings 1986)
145. "But thevacquiescenCe or acceptance of benefits must

be with full knowledge of the material facts, and at the time the

principal learns of the unauthorized ‘act he must be in a position

to reject it and restore the things received. If at such time he

is unable, through no fault of his own, to make such restoration,f_

.ythe involuntary retention_of benefits will not constitute a

ratification." Witkin, Summary of California Law, Agency and

Employment, § 89, at p. 90 (9th ed. 1987)

146. "If, however, the principal’s ignorance of the facts




arises from hlS own fallure to lnvesthate, and the circumstances
are such as to put a reasonable man on 1nqu1ry, he may be held to

have ratlfled the acts in spite of his lack of full knowledqeu

‘Hutchinson Co. v. Gould (1919) 180 C. 356, 358, 181 P. 651;

~ Reusche v. California Pac. Title Ins. Co.'(i965) 231 Cai. App.

2d 731, 737

147 Failure to discharge an employee.may'be'evidence

tendinq to show ratification of his tortious act. McChristian v.

Popkin (1946) 75 Cal. App. 24 249, 256

' 148. Under the doctrine of respondeat superior, the

ihnocent employer is liable for the torts of the employee,'

l‘commltted whlle acting w1th1n the scope ‘of his employment It is -

1mmater1al that employees. act 1n excess of hlS authorlty or

contrary to_lnstructlons. Wltkln, Summarv of Callfornla Law,

© Agency and Employment} §~115,vat p 109 - (9th ed. 1987); Cal. Civ.

Code § 2338 (Deerlngs 1986)

D. Appllcable Law Pertaining to the Valldlty of the Audlt

- Vehicle Code § ll7l3.3_(Deerinqs 1994). It is unlawful and

a violation of this code for any manufacturer, manufacturer

- branch, distributor, or distributor branch licensed under this

code to do any of the following:

(p) To unfairly discriminate among its franchisees with

' respect to warranty reimbursement or authority granted .
its franchisees to make warranty adjustments. w1th
retail customers

' Vehicle Code § 3065 (Deerings 1984)2

2 The 1984 version of Vehicle Code § 3065 was in effect
throughout the time period encompassed by the audit.
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§'3065(a) Every franchisor'shall properly fulfill every
warranty agreement made by it and adequately and fairly

" compensate each of its franchisees for labor and parts used

to fulfill such warranty when the franchisee has fulfilled
warranty obligations of repair and servicing and shall file-
a copy of its warranty reimbursement.schedule or formula“
with the board. The warranty reimbursement schedule or
formula shall be reasonable with respect to the time and
compensation allowed the franchisee for the warranty work
and all other conditions of such obligation. The
reasonableness thereof shall be subject to the determlnatlon‘
of the board; provided that a franchisee files a notice of
protest with the board. ' »

"§ 3065(b) In determining the adequacy and fairness of such

compensation, the franchisee’'s effective labor rate charged
to its various retail customers may be considered together
with other relevant criteria. . o

§ 3065 (c) If any franchlsor disallows a franchlsee s claim
for a defective part, alleging that such part, in fact, is
not defective, the franchisor shall return such part so
alleged not to be defective to the franchisee at the expense

‘0f the franchisor, or the franchisee shall be reimbursed -for

the franchlsee s cost of the part, at the franchisor’s
option. : v . '

§ 3065(d) All such claims made by franchisees hereinunder

..shall. be either approved.or.disapproved within 30 days. after. .

their receipt by the franchisor. When any such claim is

- disapproved, the franchisee who submits it shall be notified

in writing of its disapproval within such period, and each
notice shall state the specific grounds upon which the
disapproval is based. All claims made by franchisees under

‘this section and Section 3064 for such labor and parts shall

be paid within 30 days following approval. Failure to
approve or pay within the above specified time limits, in
individual instances for reasons beyond the reasonable
control of the franchisor, shall not constitute a violation
of this article.

Applicable Law Pertaining to the Allegation of Breach of the.
Implied Covenant of Good Faith and Fair Dealing and the
Dealers-Day-In-Court Act.

149. California law recognizes two separate causes of
action for breach of an implied covenant of good faith and fair

dealinq, one founded in contract law and the other in tort law.

150. 1In case law involving insurance companies there is a
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~well-developed histbry of recognizing a tort remedy for breach of -

the covenant. Foley v. Interactive Data Corp. (1988) 47 Cal. 3d

654 Recognition of the tort remedy was based upon the existence

of the special relationship eXiSting between the insurer and

’_insured. Seaman’'s DirecE Serv. inc; V. Stahdard 0il Co; (1984)

36 Cal. 34 752 The Seaman'’s Court suggested that " (n)o doubt

there are other relationships with similar characteristics and

' deserving of similar legal treatment (as insurance

" relationships)." Id. at,pagé 769

-151{  Theréafter,Vin_Wallis v Sﬁperior'Court (1984) 160

Cal} App. 3d 1109,3the court anndﬁnced'a-fiverpart descripﬁidnféf

. the characteristics of the "special relationship" which must be

present in a non-insurance case in order for .a cause of action

for breach of the implied covenant to lie:

~1.- - The contract between the parties must be -such that -the b .

~parties are in inherently unequal_bargaining positions.

2. . The motivation for entering the contract must be a
nonprofit motivation, i.e. to secure peace of mind.

3. Ordinary contract damages must not be adequate because
- (a) they do not require the party in the superior
position to account for its actions, 'and (b) they do
not make the inferior party ‘whole’. .

4. One party must be especially vulnerable because of the
type of harm it may suffer and, of necessity,. places
trust in the other party to perform. : ’

5. The other party is aware of this vulnerability.
Dealers-Day-In-Court Act (DDICA), 42 U.S.C. §§ 1221-1225:

§ 1221 (e) The term "good faith" shall mean the duty of each
party to any franchise, and all officers, employees, or
‘agents thereof to act in a fair and equitable manner toward:
each other so as to guarantee the one party freedom from
coercion, intimidation, or threats of coercion or
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intimidation from the other party: Provided, That
recommendation, endorsement, exposition, persuasion, urging
or argument shall not be deemed to constltute a lack of good
faith. :

§.1222 An automobile dealer may bring suit against any:
automobile manufacturer engaged in commerce, in any district
court of the United States in the district in which said
manufacturer resides, or is found, or has an agent, without
respect to the amount in controversy, and shall recover the
damages by him sustained and the cost of suit by reason of
the failure of said automobile manufacturer from and after
the passage of this Act to act in good faith in performing
or complying with any of the terms or provisions of the
‘franchise, or in terminating, canceling, or not renewing the
franchise with said dealer: Provided, that in any such‘suit
the manufacturer shall not be barred from asserting in
defense of any such action the fallure of the dealer to act
in good faith.

§ 1223 -Any action brouoht.pursuant to this Act shall .be .
forever barred unless commenced within three years after the
cause of action shall have accrued.

- § 1224 No prov1s1on of thls Act shall repeal modlfy,'or
supersede, directly or indirectly, any provision of the '
antitrust laws of the United States _

5;“"”"§'l225'1 -This- Act-shall not lnvalldate any prov151on of them~

laws of any State except insofar as there is a direct
conflict between an express provision of this Ac¢t and an
express provision of State law which can not be reconciled.

152. “"There is implied in every contract a covenant by each

party not to do anything,which will. deprive the other parties

thereto of the benefits of the contract Ce [T]his'covenant not

only imposes upon each contracting party the duty to refraln from
doing anything which would render performance of the contract
impossible by any act of his own, but also the duty to do

everything that the contract presupposes that he will do to

accomplish its purpose." Witkin, Summary of California Law,

Contracts, § 743, at p. 674 (9th ed. 1987) and cases cited

therein; Harm v. Frasher (1960) 181 Cal. App. 2d 405, 417
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Applicable Law Pertaining to the Allegation of,
Digcrimination.

Equal Rights Under the ‘Law, 42 U'S C § 1981-

"_§ 1981 (a) Aall persons within the jurisdiction of the United
~'States shall have the same right in every State and
‘Territory to make and enforce contracts, to sue, be parties,

give evidence, and to the full and equal benefit of all laws
and proceedings for the security of persons and property as
is enjoved by white citizens, and shall be subject to like

punishment, pains, penalties, taxes, licenses, and exactions

of every kind, and to no other.

§ 1981 (b) For purposes of this section, the term "make and
enforce contracts" includes the making, performance,
modification, and termination of contracts, and the

enjoyment of all benefits, privileges, terms, and conﬂitionS’

of the contractual relationship.

§ 1981 (c) The rights protected by this section are protected
against impairment by nongovernmental discrimination and
impairment under color of State law.

Proceedings in Vindication of Civil Rights; Attorney's Fees;

. Expert Fees, 42 U.S.C. § 1988 [in pertinent part]:

-In- any action or proceeding. to. enforce .a provision of .

Sections . . . 1981-1%83 . . .the court, in its discretion,:

may allow the prevailing party
" as part of the costs.

a reasonable attorney s fee

153.. Vehicle Code‘§'ll7l3.3(p) prohibits'manufacturers from

. unfairly discriminating among its franchisees with’respect to

warranty reimbursement or. authorlty granted its franchisees to

make warranty adjustments with retail customers Cal. Veh. Code

§ 11713.3(p) (Deerings 1994)

G.

Applicable Law Pertaining to the Allegation of Defamation.

| Civil Code §.44 (Deerings 1990); Defamation is effected by

either of the followinq:

(a) Libel.

- (b) slander.
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Civil Code § 45 (Deerings 1990)! Libel is a false and

'_unpfiviiegéd publication by writing, printing, picture, effigy,

or other fixed representation_to‘the eye,vwhich exposes. any

person to hatred, contempt, ridicule, or obloquy, Or-whichlcauses

‘,him’to be'shunnedaor avoided, br which_has a tendency to injure‘

him in occupation.
Civil Code § 46 (Deerings 1990) [in pertinent parﬁ]iu_h
Slander is a false and unprivileged,publication, orally uttered, .

and also communications by radio. or any mechanical or other means

which:

1. Charges any person with crime, or with having been:
indicted, convicted, or punished for crime; :

Sk ok ok

3. Tends directly to injure him in respect to his office,
profession, trade or business,; either by imputing to him
general disqualification in those respects which the office -
- or other occupation peculiarly-requires, or-by-imputing -- . :.
something with reference to his office, profession, trade,
or business that has a natural tendency to lessen its
profits; : - : ‘ : :

* ok %
5. Which, by natural»consequence[ causes actual damage.
154. Libel and slander are intentional torts. Witkin,

Summary of California Law, Torts, § 471, at p; 558 (9th ed. 1988)

155. An essential'element of defamation is that the"

‘statement published was false. If the statement was, in fact

true, - there caﬁ'be no defamation, regardless @f defendant’s
motivation. BAJI No. 7;07:(1991 Révisidn) B
Iy | | . | _
/! - -
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H. Applicable Law Pertaining to Miscellaneous Issues Raised by
Petitioners and Respondent :

156. "The object of equitable estcppel is to prevent:a
-person from assertlng a right which has come into eXistence by
contract, statute or other rule of law where, because of his

conduct, Silence or_omiSSion, it would be_unconscionable'to allow

him to do so." Brown v. Brown (1969) 274 Cal. App. 2d_l78; 188,
'82 Cal. Rptr. 238 o | | )
N 157. "Whenever a narty has, by his own statement or.
.conduct intentionally and- deliberately led another to believe a
particular thing true and to act upon such belief " he is nct, in
any litigation arising out of such statement or ccnductf
permitted to- contradict it. | Cal{'EvidiiCode § 623 (Deerings
 1986) | o o .

158. Quasi-contract or contract "implied in law", is an

obligation created by the law w1thout regard to the intention of_
. the parties,_and is designed to restore the aggrieved party to -

his former position by return of the thing or its eduivalent"in

- money. Witkin, Summary of California Law, Contracts, §.91, at p;

122 (9th ed. 1987) ‘Rest. 2d Contract § 4 Comment Db).

FINDINGS OF FACT?

A. General Findings of Fact.

- 159. Hayward became a Mitsubishi dealer in July 1988 when

Petitioners and Respondent executed a Interim Sales and Service

3 The Findings of Fact are addressed according to

categories based on the list of issues submitted by Petitioners
and ‘Respondent.
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Agreement. The Warranty Policy and Procedures Manual is

incorporated into the Dealer Sales and Service Agreement by .

reference.

160. On or about June 15, 1990, MMSA advised Hayward that

it had scheduled- an audit of all warranty claim records

commencing on June 25, 1990.
161. -Thé audit was rescheduled to commence on July‘in
1990.

' 162. The audit continued through July 27, 1990 and MMSA

" gave Petltloners the Audlt Report 1nd1cat1nq there were'
- $145,964. 66 in clalms subject to charge back which had been

‘ prev1ously relmbursed to Hayward for warranty work performed

163. MMSA received documentatlon after the audlt from'

Petltloners substantlatlng some of the clalms in’ the charge back

“whereby MMSA reduced the charge- back to-$137, 44479 . - :"1-,w~5

164. MMSA reafflrmed its commltment to charge back these

"amounts to the account of Hayward based on noncompllance w1th the

prOVlSlonS of the Warranty Policy and Procedures Manual
-165. On February 3,”1992, Petitioners instituted the

instant proceeding before the Board.

B. Findings of Fact Pertaining to the Interpretatlon of the
Dealer Sales and Service Agreement.

166. Zaheri SLgned an Interim Sales and Service Agreement

on June 16, 1988 by whlch he ‘agreed to be bound and to comply

with the Warranty Manual. On March 28, 1989 Hayward renewed 1ts

‘Dealer Sales and ServicelAgreement, and again renewed the

agreementfon March 28, 1992. Both of these subsequent agreements
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g Procedures Manual With Hayward

contained similar language binding Hayward and Zaheri to'followf

the Warranty Policyiand Procedures Manual.

167. The Dealer Sales and Service Agreement Standard’"

vProvisions'include'the following language:

Warranty and policy service shall be performed in
accordance with the Warranty Manual and any related
bulletins and directives issued from time to time by
MMSA to Dealer... Dealer shall be responsible for the
timely submis51on of warranty claims 1n the format =
required by MMSA ' :

' 168 A breach of the warranty policy is a breach of the
cdntract. o o

169. The Warranty Policy and Procedures Manual was accepted

. into evidence without objectlon and marked EXhlblt 6
170. MMSA, via the DSMs, . was responsible for reviewing the :

entire'contents of the current version oflthe Warranty Policy and.

171 On October 10, 1988, Zaheri, Tom Gannon ("Gannon"),

"Hayward Service Manager, and Jennifer Ratliff MMSA District

ServicevManager, all 51gned the MMSA Dealer Acknowledgement Form
which confirmed that they have reviewed the_entire contents of -

the warranty manual with Ms. Ratliff.

172. MMSA(provided ample training and instruction regarding

the Warranty Policy and Procedures Manual;

173. MMSA:provided'a Warranty Policy and Procedures Manual,
service traininq assistance, a DSM to answer questions via d
telephoneiand in person, who also reviewed the process monthly,_
and a hotline to answer dealer questions.

| 174. Dealer Contact Reports prepared by MMSA District
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Service Managers document that MMSA provided assistance to

Hayward with réspect'to warranty policy‘and'prOCedure.‘

- 175, When Gannon‘heeded toyconsult‘the_manual, he was able
to find'the answers to his quéstions. If he néeded to glarify
Ehings'he wduld.talk ;o'the DSM or a warranty admiﬁistrator at; |
MMSA. | . o

176. Zahéfi-admiﬁted that he never told MMSA thaﬁ he wanted
to work with MMSA to correct,the.prob;ems in4hié sérvice
department or to,impiement ﬁhe corrective actions MMSA
reconmended. o | o

'177. The manual_provided for Certaih types df warréﬁfy“

repairs'to be:approVed by the DSM or Regional Service Personnel

for ceftaih typeé’of'claims before proceeding with the répair.

This procedure is known as a prior work authorization (PWA).

178 - AMPWA-only“authqrizés‘the-réﬁairS‘tO"bewpeffoﬁmedmandun"lgﬁ;uﬁ

_the‘claim to be submitted. It does not guarantee payment of the

claim. The claim must still be pioperly’prepared and_valid.'

179. Prior work approval must be obtained from the MMSA DSM

.. before proceeding with repairs. A PWA can be‘obtainedsafter a

visual inspection of after talking with thé service manager over
the telephone. | |
180.‘ MMSA gave PWAs over the phoné aﬁd in person in
éompliance with the requirements of the Manual. |
181? Thé manuél cannot possibly coverAeach and every
possible labor opération for a vehicle.

182. MMSA had an established course of conduct communicated
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through its DSMs‘that did_not require strict and literal
compliance‘with the terms of the‘Policy and;Procedures Manual.
Mitsubishi_DSMs issued PWAs even if a repair order did not comply
" with all of the requirements of the Policy and Procedures Manual.
‘The manual was not strictly followed'or enforced by -DSMs.

183. MMSA had an-unwritten policy of providing‘PWAs after
the work had been completed. This policy shall be,referred to as
the "second PWA policy" or "PWA of the second,type". |

184.v MMSA modified the Dealer Sales and.Service Agreement
~with respect to the second PWA policy The total amount of -

: _charge backs in this- category amounts to $57 054. 68 MMSA is not.
entitled to charge back this amount because of the contractual |
odification However, the substantiated fraudulent warrantym
claims submitted by Hayward offset the $57,054. 68.

185) The SpeCial Instructions for the. manual ‘provide- that
’ "each warranty claim must be substantiated by a dealer R.C.
(repair order) on Wthh the actual labor hours worked has been'.
mechanically time punched." | |

186. Where the records do not substantiate the.claims} MMSA
has no basis on which to conclude that the work was necessary, or
was performed in compliance with recommended repair procedures.
Gannon could not, if he were only to look at a particular'repair
_order,_be able to determine whether it was fraudulent-or genuine.
Hayward hasithe duty to document the claims submitted to MMSA
under the'Warranty Policy and ProCedures Manual.

187. MMSA's documentation requirements are consistent with
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aceepted trade standards for good and WOrkmanlike‘repair.

188. MMSA's requirements are consistent‘with the California
Automotive~Repair Act in that the Act requiresvthat repair orders
specify the repair‘performed and the parts'suppiied,'indicate
' customer authorization by the customerfs signaturehon the‘repair_
order and authorization,to do:work in excess Ofkthe-work
specified‘on the,repairvorder,-and return'replaced parts to the
'~ ‘customer upon request
. 2189, MMSA's documentation requirements were deSigned to
'.insure only valid claims were paid |

190, . DSMs commonly instructed dealers to use the MMSA
Warranty operation_code that most closely approx1mated the actual
repair performed. | | :

191. The Warranty Policy and Proeedures'Manual permits DSMs
etomauthorize additional-labor~time The -service manager is.
instructed to add the excess labor costs to the published amount
entered under the related labor operation.

192. Hayward failed to comply with all of the requirements
of the Warranty Policy and Procedures Manual.

| 183.  The Warranty Manual states that normal diagnosis and

test time is included in the time allowances'published and must
not be included as a separate. item on a Mitsubishi Warranty_
Claim. -Gannon charged MM%A for.diagnosis time because\he:felt,it
was "fair" even though he knew this was a violation of MMSA
policy.

194. The Manual further provides that "all parts replaced
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under warranty must be either returned to‘MMSA or mustbbe held
for 3 months after repalr date Hayward.typically kept'parts
longer than 90 days | _. |

195. When Hayward sought to enforce the Dealer Sales and
Servmce Agreement MMSA set up the fraud as an affirmative
defense. | |

C. Findings of Fact'Pertaining‘to the Agency Relationship
between Mathew Zaheri and Hayward Mltsublshl Employees

196. MMSA's Western Reglon sent a memorandum to a vice
president of MMSA recommendlng the app01ntment of-Zaherl as a

Mitsubishi dealer Nowhere . in the memorandum is there any.

’1ndlcatlon of doubt about Zaherl s manaqement capabllltles,'in,"

- service operatlons or otherwise.

197. Zaheri was unable to name any individual he considered -
to be key personnel. There were no key individuals; rather the -
service and parts departments as an unnamed whole,.were the key

personnel allegedly S0 v1tal to Zaheri.

198. Zaherl admltted that MMSA had no responsrblllty to

etell him whom to hlre in hlS service department.

©199. <Zaheri acknowledged that it was his‘responsibility to
employ qualified technicians, service advisors and service
managers.’

200. Zaheri promoted Gannon to the position of service

V manager based on the recommendation of the Hayward Parts Manager,

“John Radergard

201. Gannon never asked Cooney or. Brlan Nicolson
("Nicolson), a former Hayward Service Advisor, if they
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participated in the warranty fraud.

202; Gahnbn'admitted to his involvement in the warranty
fraﬁd'pérpetrated by‘Haywardvregarding the submission of'warranty'
claims for aiagnosis whéﬁé there was no actual repair attempted.
These submissith'weré~part of."Gannoﬁ’s policy" even though he
"knew it was in violation of MMSA policy.ﬁ

. 203. ‘Mike Tuttle ("Tuﬁtle"),.a fonner Haywafd Servicel_
AdViSor, and Nicolson were both dismissed‘by Zahefi for dishonest

activities. Tuttle was dismissed for stealing a head. ™ Nicolson

 was dismissed for bringing in parts that did not belong to the B

shop. These terminations were not for warranty fraud.

204. Sué Cocney ("Cooney"), allegedly involved in the

| fraud, and Gannoﬁ, admittedly involved. in the fraud] still worked

for Hanard as of August 19, 1993 and September 14, 1993,

”respectively; _Bresently@.Gannoniaudits the-repair orders. .

205. Zaheri never fired anyoﬁe'for claiming to do work they

did not do. Furthermore, he took no corrective action after he

recéi&ed the warranty mbﬂey from MMSA. .

206. Zaheri admitted that he never told MMSA:that.he wanted
to work with MMSA to correct.the probiems in his service
department or to implemenﬁ the corrective actions MMSA
recormmended.

207. Zaheri éckﬁowledged tb MMSA e#ecuti&es_that if they
wefe‘telling him that his people stole, just tell him how much,

and he would write them a check.

A/
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D. . 1nd1nqs of Fact Pertalnlng to the Defense of Estoppel

-,l> ‘208. MMSA performed an audlt in July 1990 whlch resulted in
Hayward being charged back f0r improperly submitted warranty
claims.

- 209. Nelther the language in the Interlm Sales and Serv1ce'
Agreement nor the Dealer Sales and Serv1ce Agreements 1mply a'
flduc1ary relatlonshlp between Hayward and MMSA whlch would give

Lo rlse to the duty to dlsclose . |

| 210.- ‘MMSA has the rlght to conduct warranty audlts»
}subseguent to. a warranty'clalm hav1ng'been paid through.the MMSA o
computer system'and to debit warranty claims not found in
conformance therewlthr, There is no exception for'clalms with a
 PWA. N | | |
» Qll.b'There is a failure of evidence that there was_an'
.U;:)_m_tintent-to'defraud on~the~part~of:the~Cziska-Price:dealership.
| o 212} The DSMs of MMSA had an establlshed practlce of "
prov1d1nq PWAs after the repalr was completed The DSMs always
prov1ded Gannon with PWAs - after the repair had been completed
213. The Dealer Sales and Service Agreement Standard
Provisions provides as follows:
Any failure of either party at any time to requlre
performance by the other party of any prov151on hereof shall
in no way affect the full right to require such performance
‘at any time thereafter, nor shall any waiver by either party
of the breach of any provision hereof constitute a waiver of
.any succeeding breach of the same or any other provision,
nor constitute a waiver of the provision itself.

2l4fe The PWA process in no way changed or nullified the

dealership’s responsibility and obligation to properly?code its
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warranty claims submitted to'MMSA‘for‘reimbUrsementt A PWA is

not a guarantee that the warranty claim was valid or somehow

immune from subseqguent warranty audit, only:that.the dealership

is authorized to submit the warranty claim for payment to MMSA.

E. Findings of Fact Pertaining to the Duty to Disciose._

215. 'Haywafd was a new store and a new, sepafate |
corporation with a.hew owner..~ |

216. It was'MMSA’s pblicy to refrain froﬁ discussinqvthél
business of one dealer with another dealef. .

217; Terry Tomaé ("Tomas"), MMSA Reqi6nal Setviée_Manager,

suspected in May 1990 that the entire sérvice department aﬁ

- Hayward had been involved in warranty fraud. - Tomas did not share

‘these conde:ns.with_dealership principals.

218. MMSA’s District Service Managers did, on a regular
basis, provide training.and assistance to Hayward in proper

warraﬁty claim submission and documentation. - Contact Reports,

'_prepared by the DSMs contemporaneously with their conversations‘

with personnel at Hayward, that document their visits to Haywafd,

_explain that the DSMs did continually bring‘problemé in Hayward'sv'

warranty administration to the attention of management at -
Hayward.

F. Findings of Fact Pertaining to Fraud.

219. The fraud has a tendency to prove or dispfove an
affirmative defense, therefore it is relevant. Cal. Evid. Code §

210 (Deerings, 1986)

220.. There are numérous examples wherein Hayward submitted
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false warranty claims to MMéA.

221. Zaheri believéd that Nicolsén wrote.falée warfanty
claimS'aﬁd'the poséibility that Chris Mack (PMack"), Amin Ahrari-
(ﬁAhrari"), Jesse Gistand ("Gistand"),’three‘fdrmer Hayward

Service Technicians, and Tuttle committed warranty fraud while

_emplqyed_at,Hayward.

2227 Virtually[every'tebhﬁician admitted to;involveménﬁ in
the warranty fréud. Ahrari denied involvément_in‘the fraud;j
however, heAis'unbelievablefas‘a witness. | |

223. Gistand, Méfk Meagher ("Méégher"), Ahrari, and Tuttlé

were all involved in and/or aware of the warranty fraud at

Hayward.

224. Meagher identified four false.wafranty claims for

fender adjustments and testified that he had never adjusted a

-fender on'a Mitsubishi vehicle. e

225. Ronald Bertram'("Bertram"),va MMSA Warranty Cost

" Control Specialist, was on the launch committee for MMSA’s new
'~ Eclipse. He printed off all warranty_claims for the Eclipse when

it first came out and noticed that .Hayward had an unusual number

of fender adjustments. 'Bertram called Gannon at the dealership
to gain.information about what was going on with the vehicles,énd
Gannon informed Bértram that the fenders neéded to be adjusted.
226. MMSA launched an investigation of an apparent quality
control problem with its new Eclipse on the basis of false claims

submitted by Hayward. The launch committee for the new

Mitsubishi Eclipse reported to the factofy that the Eclipse had a
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product quality problem in assembling the fenders.

227. MMSA'engineers‘thought the Eclipse had a”defective
fender based onuﬁhe number 0f warranty claims submitted by .
Hayward andeofked.to fix a noﬁ-existent problém.

228. Meagher aelibErately falsified'repaif orders fof,

transmission repairs, knowing that the customer would come back

to Hayward because the transmission was not fixed the first time,

~ and the dealership could submit two warranty claims for

transmission repairs.
. 229. The Warranty Audit‘Repbrt evidenées_that the auditdrs
found $17,111 worth of warranty claims for shop comebacks or

ineffective repairs. No matter what the reasons were for the-

_cdmeback, Hanard’s high incidence of comeback'répairs has“

damaged MMSA’S reputation.
..230;theaghér.has never;céntefed"a;steering.wheéL at_‘

Hanard,_and all but'two-electricél dashwfepAir Qrdérs were fake.

231. Meagher estimated one dut of'every-five wafranty.".
repair bfdefs he wrote during the period ofvhis employment at
Hayward was false. . |

232. In‘the two-year period covered.by thé audiﬁ; MMSA paid
Hayward $125,835 for KM175‘transmission fepairs. o |

233. When Meagher was employedlat HayWard during the period

January of 1991 to May of 1992 he did most® of the transmission

4 This administrative law judge defines "most,"

conservatively as 51%. Exhibit 276k shows: that $100,073.92 of
KM175 claims were submitted during the period of Meagher’s

©  employment. Taking 51% of $100,073.92 there is a total of
$51,037.70. Using Meagher's testimony that 90% of his claims

43



repairs.

234. Meagher testified that 90%° of the transmission
‘repairs he wrote on KM175 transmissions were false.

235. Obtainingvparts'from'thé parts dépaftment was not

ﬁécessary to make the repair'orderv"fiy,", according'to Meaghér,.
but he said “everybddyvdid that ... énd the Parts Department
said, ‘I don’t want them’. You know, you take them wiﬁh ybﬁL
You do whatever you waﬁt With.them.ﬁ Once, Méagher made a parts

trade with the Hayward. parts manager, John Radergard. Meagher
traded those parts in for new parts he needed for his truck.

236.. Nicolson was employed as a service advisor at Hayward

from November 1989 through 1990.

237. Nicolson testified that any car that ‘came in- that was -
within the warranty period would receive add-on repairs.

Sometimes ‘they wrote the add-on repairs-on--the customer’s copy of

' the repalir order and_misrepresented to the customer that_théy did -

the add-on repairs.1'Sometimes, they released the vehicle to the

. customer and then added on a couple of things and closed out the

repair order. Thus the consuming public was defrauded as well.

238. Nicolson testified that 90% of the PDI claims that

vHayward submitted to MMSA with miscellaneous adjustments ("add-

ons") were fraudulent. Joel Kmetz, the Board’'s expert, confirmed

that among the charged back claims, $15,045.04 of them were PDI

were false [infra, see footnote 5] there are $45,933.93 in
fraudulently submitted warranty claims for KM175 transmissions.

5 Meagher testified that 9 out of 10 transmission repairs

were fraudulent.
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~add-ons.®

239, Meagher and Tuttle testified that Cooney and the other
service advrsors, Randy McDaniels, and Brian Nicolson, all

part1c1pated in preparing false repair orders. The only'way a

"technician can get a repalr order to write a false claim was when

the service advisor printed it. When Tuttle wrote false warranty

stories, they always began with either Gannon or one of the

service advisors handing him a repair order.

240. Gannon authorized technicians to perform add-on repairs
under Warranty Without obtaining approval:oflservice’management.-
Gannon‘instructed the technicians to perform add-on repaire to
boost his warranty sales, and to promote product1v1ty

241, Meagher obtalned PWAs for fake warranty claims he was

‘ involved 1n wrltlng Meagher spec1f1cally recalled Gannon and

"Cooney calllng thelr DSM‘ RlckZReadlnger ("Readlnger"l““tOW“”“"

request a PWA for'a fake claim' Meagher commented that Readlnqer

‘had ne reason to doubt the valldlty of the clalm

242. MMSA relled on ltS dealers to take respon51blllty to

. ensure only valid claims were submltted MMSA' s computer is not
‘capable of detecting warranty fraud. The computer will not -

reject a claim if the dealer has overcharged for labor or for

parts, or if the dealer claims labor to replace a part. but does-

- not claim that a new part was used, or if a dealer claims a labor

operation unrelated to the described repair.

6 Taking 90% of the charged back claims, $15,045.04,
there are $13,540.54 in fraudulently submitted warranty claims

~for PDI add-ons.
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~ 243. 1In practice, the second PWA policy[‘theuauthorization

to do the work was typically given after a telephone call between

" the dealership and the DSM with no inspection'of the vehicle.

244. - This course of conduct between the DSM and the

dealership assumed a relationship of honesty between the

. dealership and the DSM because the vehicle which was the subject

of warranty repair almost always had left the dealership before

the DSM could go on-site to the dealership. In practice; the DSM:

.bdld not perform a prior inspection of the vehicle on which the'
'dealership claimed that a valid warranty repair needed to be

performed

245. Gannon understood that when the technicians told the
DSMs that they had done: the work and that it was necessary to

correct a factory defect, the DSMs believed the technicians and

‘*accepted their word The DSMs assumed they could rely on”

dealership personnel
246. MMSA's ‘monthly WAS report which includes the EPUS |

report, showed that most of the time Hayward was within :

guidelines of MMSA. Zaheri had a WAS report'available to him

during the two year period; and these monthly reports were
reviewed with Hayward management_regularly.
247. Hayward's Operations Manager, David Ziony ("Ziony")

tampered with the time clock to create phony repair orders in an

attempt to trick MMSA auditors

248, Ziony intentionally created fake repair orders and

planted them in the files for the auditors to find. Ziony
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figured out how to use thevADP_syStem printer in order to print a

-duplicate repair order. It was of no concern to him that the

auditors may'verylwell'have believedAthatcthe duplicate repair .
orders were true repair orders It never crossed Zlony s mind
that by creatlng a fa151f1ed repalr order, he wasgdefraudlng the
auditors. »

249. " Zlony put the original repair orders‘that were

duplicatedlinva folder} and he left the forged_repair orders in

the dealershlp flles

250. There is no substantlal ev1dence in the record of
Hayward s clalm of MMSA's knowledge of . the forgery or Hayward s

claim of MMSA S w1lfully w1thhold1ng documents in dlSCOVEIj

'allegedly glven to MMSA by NlCOlSOH

- 251. The Warranty Pollcy and Procedures Manual prov1des

_.that dealers w1ll permlt MMSA to make examlnatlons and. audlts of.

'accounts and records at any tlme during regular bu51ness-hours.

252, _Bertram'and Readingerzwentito Hayward on June 25,
1990, to begin the'audit. 'Zaheri knew they were coming but would
uot allow the audiﬁ. Zaheri stated that thevservice files were -
not ready because'they were being "moved.ﬂ |

'253. " The auditors were turned away from the dealership when-
they first arrived to conduct the audit because Zaheri‘was-in the
process of "restructuring" the files at the time.

254, The audit took place from July 16, 19920 through July

27, 1990,

255. Durihg the audit, Bertram explained that the auditors
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wanted to see the en;ire vehicle histdry file. However, Zaheri

had instructed Ziony that the auditors could only see repair

. orders that they specifically identified ‘and -not the -entire-—

vehicle history files. Bertram explained that the auditors

needed to see the whole file, and that it was to evéryohe’s

benefit to look at the entire file, but Ziony rebeated that -

Zaheri had instructed him not to give the auditors the entire

files. Bertram eventually got the entire vehicle history file.

256. Iﬁ NpVember of 1990, zaheri demanded that the entire

- audit report be reversed.

257. In January of 1991, at the MMSA Advisory Board meeting

with three MMSA vice”presidenté, Zaheri demanded that MMSA (1)

reverse the entire charge back, and (2)‘issue_a,Written letter of

apology to Hayward stating that the audit was wrong and that

Hayward did nothing wrong-. e .-

© 258. Ziony spent approximatel&IZ,OOO hours reviewing

"paperwork related to the audit in an éffort-EO'refute the charge

back. .Mike Griffin, a management.employee at>Zaheri’s Volkswagen
dealership, put in another SOO-l,OOO-houré. Gannon put in
another approximately SQ ﬁoﬁré; ' ’

259. Zaheri was fbnd bf testifying repeatédly about the
statements to MMSA ﬁhat "If you're telling me I stole from you,

we've got some serious problem. If you’'re telling me my people

‘'stole, just tell me how much it is, I will write a check}ﬁ

Zaheri never stated what type of hard facts he would need. in

‘order to decide for himself that a claim was fake or legitimate.
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Yet, Zaheri admitted that he could not distinguish a legitimate.

claim from a fake claim.

260.. - Ziony did not”join Hayward until April of 1990 and

~ thus was not employed for most of the twenty-four (24).month

period covered by the audit. Ziony does not actually sell cars,

work as a technician; or help out with market attempts.
261. Nevertheless, Ziony testified to the following
implausible explanations for the unsubstantiated claims:

a. mistakes in entering vehicle identification
numbers and customer ‘information into the ADP
computer system at the dealershlp,

b.  that the wind sometimes blows away parts
requisition forms, so parts are not bllled to
repair orders;

c.  that parts department employees mlght forget to
bill out parts they gave to technicians;

d. that parts department employees may blll parts to
- - - the wrong llne on the repair order, . s

e. a service adVlSOI may neglect to record repairs
. separately on the repair order and mlght record
the use of a part for the wrong repair;

£, parts department employees may glve the wrong part'
to the technician;

g. ~ technicians might use parts from bulk supply so
the service advisor might forget to charge out a .
part on a warranty claim; and : :

h. service advisors may make errors in enterlng labor =
operations codes. :

262, Zaheri told Meagher he‘would.prosecute people for

stealing if they cooperated with MMSA

263. Tuttle testified that Zaheri sald he would press

charges against anyone that blew .the whistle. Tuttle also
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testified_that Gannon told him that Zaheri had actually sued

Nicolson. Gannon said that Zaheri could out spend any technician

in court. Tuttle admitted that he was afraid that Zaheri would
sue him for testifying. ..:

264. . Ahrari admitted that Zaheri threatened to sue‘anyene‘
who etarted problems for him by talking to warranty
representatives. |

265. Gannon admitted that zaheri told him that he intended

- to Sue Nicolson. He also admitted‘teliing'Ahrari that Zaheri was

g01ng to sue Nlcolson
266._ Zaherl took correctlve action regardlng the steallng

by his employees of warranty parts and the boat motor from

'h Hayward, however, Zaheri did not repudlate the fraudulent wrltlnq

of warranty stories or take any correctlve actlon

267 © Zaheri ‘never told the techn1c1ans at Hayward not to
write fake claims. Nor did Zaheri ever 1nstruct ‘Gannon, when
Gannon was the service manager, or Mr. Souza, when he became f
service manager, to.tell the technfcians‘not td commi t warranty

fraud. Gannon never instructed the service advisors to tell the

_technicians not to write false claims.

268. Neither Zaheri, Ziony, nor Gannon did anything to
1nvest1gate the fraud Hayward never fired anyone as a result of

what was dlscovered in the audlt or,in the course Qf this

litigation. Zaherl did nothing to investigate whether Gannon was

1nvolved in the fraud at ‘Hayward.

269. "Employees involved in the fraud still work for the
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dealership.

270. Gannon's present_job at Hayward consists of reviewinq

" - paperwork to make sure everything is in order. Specifically, to

make sure all the warranty paperwork was in order by virtue of
the Policy and Procedures Manuai. If the warranty repair orders’

did not follow. the guidelines'and requirements of MMSA, Gannon -

. was to_bring_it to the attention of the Hayward Service Manager

and - -also to Zaheri.

271, MMSA’ s warranty system-allows for claims to be made

- without first inspecting documentation.. It further provides for

reimbursement of those claims without providing any further

1nformatlon to MMSA. ‘
272. MMSA pald money to Hayward 1f all of the approprlate
slots on the computer screen were filled.

»_ 273 _MMSA pald»Hayward s_warranty claims as they were

submitted.

274. . MMSA would then seek‘reimbursement from its vendors
for defeotive parts. |

275. Zeheri‘kept the ﬁoney and-never tried to ascertain the
extent of the fraud. : -

276. Zaheri must be held accountable to MMSA for the
warranty freud that was committed at Hayward.and Ha?wardfshould
not be paid for fraudulent warranty claime. |

277. The issue raised by Petitioner of'reimbursement of the
&endors is irrelevant end involves a separete agreement between

parties not present in the instant action.
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G. Findings of Fact Pertaining to the Vvalidity of the Audit.

278. There was no convincing evidence of serious flaws in

‘the Audit Report."

279. MMSA uses a variety of selection tools to determine

which dealerships are to be audited. Those methods of selection

havevincluded, in the past, recommendations from quality control

personnel; recommendations from field personnel; random reviews

of warfaﬂty claims;'ahd'chputer‘reports whiéhvdisclose some out
of line conditiéns.
280. The main reasbn MMSA selected Hayward for audit was

because Tomas, Bertram, -and Robert Vrabel,("VrabelV), MMSA

'Manager.of Warranty Protection Plahs, reviewed a number of

- warranty claims MMSA had paid to Hayward‘and observed a number of

suspicious patterns. Tomas spent four days reviewing six months

worth of Hayward claims. Tqmas'asked'the'Warranty department to

review Haywardﬂg claims,’and they saw the'same7£rends.
| 281._'The‘decision td audit Haywérd waé ndt influenced by -
any prejudice or racial bias against Zaheri. .Ndr‘were the audiﬁ
decisions in’ahy wéy'influenced by pfejudice'or racial bias.
282. While not identical, the warranty audit reports of
other Mitsubishi deéleré are so similar as to belie
discriminatioﬁ. r |
283. Typicaily, audits take one to two weeks, depéﬁding.
ﬁpon the volume of claims the dealership submitted to MMSA, and
the volume of‘questionéble claims. Another faétor MMSA takes

into consideration in deciding whether to conduct an audit for
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one week or two weeks is the total warranty payments MMSA has
made to the dealer and,. in general, the higher the‘numbgr of

dollars, the greater the possibility that "the auditors will spend -

two weeks at the dealership[ Sometimes MMSA sends one éuditor,

and sometimes two auditors, again, depending upon the size of the

dealership and the amount of warranty work for which MMSA paid '

the dealership. The Hayward audit took two weeké.

284. Bertram was not given any instructions about how to-

cénduct the audit. 'He'had_pérformed about half a dozen audits

.before.

285.. In preparation for the audit, Bertram'started‘with.a
computer-generated repqrt which lists all of the warréhﬁy repairs
tO'aAvehiCle by‘vehicie identification number (VIN) . The report .

included claims MMSA paid to Hayward over the previous two-year

‘time period, which was tﬁé“éﬁéndard‘tiﬁe'coﬁered by'éﬂVaudit,

since the Warranty_Manual requires dealers to hold their records
for £wo years. A

286. The auditors reviewed all documentation within éach
?éhicle history file and looked for any ﬁattern of'anythiné outh
of the o;dinary.

287. The auditors allowed Ziony additional time.to send
missing documents to MMSA during the week following the audit.
Hayward sent documents considerably past the deadline, but MMSA
accepted theﬁ even though they wére late. |

- 288. Many of the warranﬁy parts which were supposed to be

kept using a 10-bin system'for’parts inspection were not there.
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At the end of the parts inspection, Bertram Qave Ziohy an

overnigh} period to locate parts, even though MMSA had never

granted a -dealer more time to locate parts. The auditors
accepted all of the parts submitted on the following day despite

their doubts that the parts were the parts removed from the

-vehicle..

289. Several months after the audit, Zaheri met with MMSA
Western Regional repfesentatives in. Burlingame and provided still

more documentation to support his pdsition regarding the audit.

,In January 1991, Zaheri presented still mdré documentation to

support the claims at-abmeéting,with three MMSA Vice Presidents.

"MMSA extended several invitations to Hayward to submit additional

vsupporting documents. - MMSA adjusted the amount of the charge -

back on the basis of these late-submitted documents.

290. The auditors did not appfoaéh'théiwfiﬁing_of'Hayward’s"m“

Warranty Audit:any differently thén they approached the writing -
of any other audit report. ' -

291. MMSA’'s consistency in the audit process is

‘demonstrated in the similarity of the audit reports in evidence.

MMSA has a basic, canned report that the auditors have beeh using
over the years. WheneQer they prepare an audit report,lthey pull
up the 'shell of a report on word processing and adjust it, modify
it, ;ustomize it, plug in the names and the numbers.

292, Not all dealers are charged back in the same
Categories as they appear in the Audit Report. Not all dealérs

have the same problem. If there is'aAuniQue problem to the
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- dealer the auditors will create a special category to describe

‘that type of problem.

293 The fact thatlthe auditors put'a.particular claim in a
partlcular category does not evrdence the only deficiency in thaL
partlcular claim. The audltors put a clalm in the category that
is most evident even though it has NUMerous other problems.

294. " A charge back was not made against Cziska-Price
because Cziska-Price was a terminated dealer, and it was‘the
businessipractice.of MMSA’'s Controller not to,charge‘back'a
terminated dealer for.warranty clalms unless-the_terﬁinated

dealer had committed in advance to voluntarily'pay the proposed

charge back. Otherwise,  such a charge baCk could not

realistically be collected.
295. There is noc evidence in_the'record that MMSA's
practice of not charging back old'warranty claims against a

termlnated dealer violates any prov1sron of the Warranty Manual

or any other contract or pollcy

296. "MMSA was relmbursed by the respectlve vendors for all
warranty claims pald to Hayward, MMSA did not, and does not as a
matter of policy, reimburse vendors for sums that are recovered

during the course ot an audit. This lack of reimbursement is

‘based upon the fact that an audit charge bacx is. used by MMSA to

"offset" any administrative monies that are not actually

,received.

/!
/7
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”H. Findings of Fact Pertaining to the Allegation of Breach of

the Implied Covenant of Good Faith and Fair Dealing and the
Dealers-Day-In-Court Act.

297. There is failure of proof that MMSA threatened or

coerced Hayward in any way.

298; There is no contract pfovision requiring any notice
whatsoever and MMSA has conduétéd audits with only one day’s
ﬁotice Oor no notice at all{ TheAHayward audit(did not begin on
Jﬁne 25, 1990 as scheduled because Zaheri refﬁsed to‘give |

auditors access to the records. MMSA agreed to reschedule the

audit to a date three weeks later to accommodate Zaheri.

299. Bertram was not permit;edito spéak'to anyone but

Ziony, Gannon was not involved in the audit nor were the

-auditors permltted to speak w1th him.

300. MMSA audltors allowed Hayward to send a substantlal

“amount.of documentation tO"MMSA after the"completlon.of the audit -

‘and MMSA subsequently modified the charge backs

I. Pindings of Fact Pertaining to the Alleqatlon of
Discrimination.

301. Fairness in the way audits are conducted and charge

backs are levied is very important. There is no room for

‘subjectivity in a decision to_charge back sums to the account of

a dealer for warranty claim deficiencies. It is important that

MMSA policy and procedure be consiétently applied to the dealers -
and in this case it was.
302. MMSA decided -to audit warranty claims for the entire

two yvear period that Zaheri had owned the dealership. This is

consistent with the Warranty Policy and Procedures Manual which
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provides as follows:

. "Each dealer must retain complete records of any repair for
which a claim is filed. These records must be retained for
minimum of two (2) vears following the date of pavment of

- the claim, as they may be subject to examination and audit
by MMsSa . . " : '

303. Petitioners failed to prove MMSA failed to audit or
charge back other dealers who committed similar wviolations'

because the'other MMSA audits appeared similar.

304. MMSA’s'decision‘to audit and - the audit decision were

in no wey influenced by'any prejudice or racial bias agaihst

Zaheri. All the MMSA w1tnesses were unequlvocal that they never
used nor heard fellow MMSA personnel use derogatory ethnlc slurs_
in descrlblng Zaherl

d305, On two occa51ons, a_MMSA representative allegedly made

racialrorkethnlc eplthets or derogetory remarks, only one of

Whioh referred to Zaheri. ‘According to David-Ziony, in'September'“ -

13989, Mr Kuhnert ("Kuhnert”), MMSA Regional General Manager,

made the follow1ng comment to Ziony regardlng Zaheri, "That £---

ing sand-nlgger, . . I took care of him. I told him he was

acting like a f---ing jew." Kuhnert emphatically denies this.
Even if true, this is insufficient to establish corporate

discrimination within the meaning of 42 U.S.C. § 1981.7

! "Complaints relying on the civil righté statutes are

~plainly insufficient unless they contain some specific

allegations of fact indicating a deprivation of civil rights,
rather than state simple conclusions." Koch v. Yunich (1976) 533
F. 2d 80, 85; Powell v. Jervis (2d Cir. 1972) 460 F. 24 551, 553;
Kauffman v. Moss (3d Cir. 1969) 420 F. 24 1270, 1275; Powell v.

Workmen’s Compensation Board of the State of New York (24 Cir.
1964) 327 F. 24 131, 137
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306. In June of 1988, Mr. Zeuli responded to an inquiry from

Ziony that ". . .Tom Price had told him that he found some towel-

head to sell the dealer to -- dealership to." This comment was a

Statement made by an MMSA employee quoting a dealer and so cannot

fAbe attributed to MMSA.

J. Findings of Fact Pertaining to the Allegation of Defamation.

307.  Petitioners failed to prove that MMSA published a

rdefamatory statement or in .the alternative intended the

publication of a defamatory statement. -

308{ .Hayward presented zaheri’s testimony of a conversation

"he had with Sasha Simpson ("SimpSon"), who use to be Zaheri's

finance manager. Simpson'Was never a MMSA employee. According ..
to Zaheri, Simpson had heard from Farzan Komeili (never a MMSA - .

employee) who had suppoSedly heard from John Nakamura (never a

'MMSA employee) the allegedly defamatory statements.

309. Nakamura testified that he learned what he knew about
théuwarranty audit at Hayward fromAHayward personnel, not MMSA
personnel. | '

310. Kenneth Goode, a cbntemporaneous dealer principal,

 claimed at the hearing that as he walked through his own

dealership in the fall of 1990, hé heard his own technicians,

none of whom were ever MMSA employees, discussing a customer

‘letter about Hayward.

311. Petitioners have not averred to any damages suffered
by Hayward as a resqlt of allegedly defamatory statements made by

MMSA representatives. In féct, Fred Cziska, a principal of the
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prior dealership, stated that his opinion of HayWard had hot

changed.

K. Findings of Fact Pertaining to the Remedies Sought.

312. If the charge back was upheld, MMSA still lost massive

amounts of money due to Hayward warranty fraud. The fraud is Sd

skillful that MMSA can not quantify all of it. The service
technicians could not even rémember'which claims were false and

which were not because the fraud was so rampant.

L. Findings of Fact Pertaiﬁingﬁto Damages.

313. The first year Hayward was in business-under Zaheri

‘ownership, the dealership reported warfanty labor gross profité

as a percent of saléé of 71;9,‘comparéd to the‘district avera@e"'

. of 69.1, regional average bf 68.3, aﬁd national,average of 67.3.

314. Hayward consistently reportedmsubstantially higher

Ebtaliwafrath labor sales and warranty labor gross profits than

the average Mitsubishi dealer 4in the district, region'and

nationally.

315. Zaheri is suécessful because he was active in his .
dealership. - The audit affected Zaheri’s’attitude;and this chanée
in attitude adversely affected his sales. |

316. 1In the letter,writtén by ﬁicolsdn, sent to Tomas,

Nicolson listed 100 repair orders that were totally fictitious.

However, MMSA did not charge back all the warranty claims

associated with these repair orders. MMSA only charged back
warranﬁy claims totaling $8193.42 that were on Exhibit 4. The

expert, Joel Kmetz, confirmed that the total dollar amount of all

59




— .

S

warranty‘claims identified in Nicolson's letter, Exhibit 4, was

$21,061.02. Thus, MMSA paid Hayward for $12,867.62 worth of

~claims which'Nicolson claimed were wholly fictitiousiand which

were never charged back.®
317. Hayward was paid on every properly submitted claim.

DETERMINATION OF ISSUES

A. Determination of Issues Pertaininq,to the Interpretation of
the Dealer Sales and Service Agreement

318, The conduct of parties to a contract in applying the

,terms of an agreement overrides contrary. bOiler plate language in

-the written document.

..319. MMSA has not waived any right to demand strict

.vcompliance withvrecord keeping requirements set forth in the

Warranty Policy'and‘Procedures Manual;.

_320. MMSA'adequatelyvtrained the.principalsQ management,
and servicebstaff regarding the Warranty Policy»andfProcedures’
Manual. | |

321. MMSA is not precluded from challenging the validity of
DSM approvals because MMSA provided adequate_training and
instruction regarding the Warranty Policy and_Procedures Manual
through tne DSMs. | | _ | .

322. MMSA complied with the Warranty Policy and Procedures

Manual in the use of overlapping labor operations.

323. MMSA complied with the Warranty Policy and Procedures

8

This figure of $12,867.62 is not being used to offset
the $57,054.68 because MMSA representatives decided to proceed
with a standard audit and rely on the results as opposed to
follow1ng the claims listed in Nicolson’s letter.
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Manual in the adminiétration of QPrior Work Authorizations" of
the first type. |

324. .MMSA was not.in non-compliance with_the Warranty
Pblicy and Procedures Maﬁual by instructing to use the cldsést‘
code, u

- 325. MMSA.éstablishéd what policiés and procedures were
 appiicable for all time'periods encompassed within'the audit
period. | |

326. Hayward was‘obligated to'coﬁply with the Warranty
Policy and‘Proéedures Manual. - |

327. Hayward breached iﬁs contract with MMSA by sﬁbmitting
'-cléims which_did not comply with the Warranty Policy and
Procedures Manual. ' " | _ | /»‘ ..

328. It Was_fair”for MMSA tb charge back claims lacking
documentation'to'subsﬁantiaté~them-sihce‘the'burden is onAHayward;"
to submitAthe’doéumentation.‘ -

| 329. MMSA's documentation requirements are fair,
.reasonable; and consistent with industry-wide standards and
California state law requirements.

330. MMSA’'s documentation requirements are reasonably
designed to insure only validvclaims are paid.

331. It-was MMSA's responsibility to tell Hayward what its‘
proéedures and requirements were and how to comply with them.

332. MMSA took reasonable steps to tell Hayward what its
procedures and requirements were and how to comply with them.

333, It would have made no difference if MMSA had given
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Zaheri more advice about warranty administration because Zaheri .

had a ‘tendency to ignore or misconstrue the advice or suggestions

of MMSA's service representatives.

334. MMSA's field repreSentatives modified the terms of the

contract between MMSA and Hayward but this did not relieve

Hayward of the duty to comply with the Warranty Policy and
Procedures Manual.

B. Determlnatlon of Issues Pertaining to Contract
Interpretatlon

335. California law does not-prohibit the interpretation of

~a contract in such a way as to work a forfeiture upon one of the

parties to the agreement.

C. Determination of Issues Pertaining to the: Agency
Relationship between Mathew Zaheri and Hayward Mltsublshl_
Emplovees.

336. The principals and management of Hayward authorlzed

approved ratlfled condoned and otherw1se part1c1pated in the

writing of fraudulent warranty claims.

337. The principals and management did not act promptly to

. correct wrongdoing when advised of a problem.

338. Hayward is responsible for the fraudulent acts of its
employees and for breach of the contract.
339. Hayward is not relieved of its contractual obligations

because MMSA knew at the time Zaheri acgquired Hayward that Zaheri.

had no experience in service operations, nor because MMSA

representatives made positive statements and no negative

statements about the Cziska-Price service operations.

340. At the time Zaheri acquired Hayward, MMSA did not
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believe the Cziska-Price service operation was grossly
mismanaged.

341. MMSA did recommend that Zaheri retain certain:key_'

"employees of the CZiska-Price_organization.

342. MMSA did not recommend that Zaheri promote certain key
employees of the Cziska-Price organlzatlon

D. Determlnatlon of Issues Pertalnlnq to the Defense of
Estoppel.

343. MMSA is estopped from challenglng the valldlty of
warranty relmbursement categorles that 1t S -own representatlves
prev10usly reviewed and approved. |

344. MMSA is estopped from challenglng after the- fact~

record keeplng practices that it had authorlzed w1th respect to

‘the second PWA policy.

345. MMSA DSMs did not approve the record'keeping‘practices‘

of Hayward.

346. MMSA is not estopped from contesting problems at

- Hayward if they were aware of alleged probiemS'at the Cziska-

.Price'dealership and decided to remain silent about the

practices. o
347. MMSA did not waive nor is MMSA estopped to assert
Hayward’'s breach of the contract.

E. 'Determinatien of Issues Pertaining to the Duty to Disclose.

348. MMSA did not have a duty to disclose to Hayward,
information about the service department problems at the former

Cziska-Pricerdealership because MMSA was the only party with

- knowledge of, or access. to, the alleéed problens.
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'349._ MMSA did not have a dﬁty to disclose the deficiencies

in the Cziska-Price service department at the time Hayward:

"acquired the franchise.

350. The covenant of good faith and fair dealing reéuiréd
MMSA to disclose aﬁy deficiencies in the“Warranty practices af
Hayward at theytime it firsE.bécame aware of.the élleged
problems; however, this‘requiremeht dia not require MMSA to
notify Hayward of suépected fraud.- |

F. ' Determination of Issues Pertaining to Fraud.

351. MMSA is not estopped from asserting fraud.as a

justification for the charge back regardless of‘its-repeated .

' denials that the,bontested~charge back was not based on_fraud,and

" the absence of any»claims bf‘fraud in the’Audit Report itself.

352. MMSA's allegations of ﬁmassivé" warranty fraud -are not
relevant to the question of the validity of the Audit Report and

the’charge back given the fact that the Audit Report is based on

applicatibn of the MMSA Warranty Policy and Procedures Manual,

which is an issue of contractual interpretation, but is a defense

to any claimed recovery by Hayward.
| 353. MMSA’s consistent disavowals of fraud do not prevent
it from dhanqing tacti;s for the purpose of this proceeding.
354. In order td prove a claim of fraud,.MMSA must
establish: (1) a false representatioh or concealment of a

material fact; (2) made with knowledge of its falsity or without

sufficient knowledge to warrant a representation; (3) with the

intent to induce MMSA to act upon it; and MMSA must have (4)
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acted in reliance upon the representation (5) to its‘damage.

355. MMSA proved that the principals of Hayward authorized,"
ratified, approved, or condoned the alleged‘warranty'fraud.at the
dealershin. : |

356."MMSA did not fail to quantifylor define the extent of
any. alleged warranty fraud. | '

357. MMSA suffered loss and damage as a result of alleged

warranty fraud even though it did not reimburse Vendors.

' 358. MMSA’'s own reports and analySLS, as well as those of .

Hayward, do not contradlct the claims of MMSA that the dealershlp

engaged in "ma551ve" warranty fraud.

'359. Whlle balanc1ng the credlblllty and p0551ble bias of.
former Hayward service technlc1ans who testlfled regardlng

warranty fraud aththe_dealership, MMSA presented credible

* evidence on its claim of "massive" fraud..

360. MMSA modlfled the Dealer Sales and Servrce Agreement

.’w1th respect to the second PWA pollcy The total amount of

charge,backsrin this category amounts to $57,054.68. MMSA is not .
entitled.to charge back this amount because of the contractual

modification. ~However, the substantiated fraudulent warranty

_ claims submitted by Hayward offset the $57,054.68.

361. Hayward breached its contract with MMSA by submitting

. £fraudulent warranty claims to MMSA.

362. Hayward submitted false warranty claims.
363.  Hayward knew the claims were false.

364. Hayward’s technicians knew the claims were false.
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365. Hayward’'s service advisors knew the warranty claims .-
were false.

- 366. Hayward’s service manager, Gannon, knew the warranty

clalms were false.

367. Hayward S parts department employees knew the warranty
claims were false. |

-368. Zaheri knew the dealershlp was commlttlng warranty .

. fraud and encouraqed and condoned it.

369. MMSA's allegatlons of fraud could constitute a clalm
for afflrmatlve rellef ex1st1ng contemporaneously with
Petltloner s claims and this defense is thus_tlmely;

370. Hayward is responsible for the fraud even if Zaheri

.dld not know

f37l.‘ Hayward 1ntended to defraud MMSA and conceal its fraud

372. Hayward put a minimum of about 35 forged repalr orderS'
in rts vehicle flles w1th the intent to decelve and trick MMSA’s
auditors. _ '

373. Hayward perpetuated the decelt referred ‘to in the
above paragraph, by failing to dlsclose it had forged repair
orders until late in dlscovery, and by charglng MMSA with
knowledge of the forgery and w1llfully w1thhold1ng documents in
dlscovery allegedly given to MMSA by Brian Nlcolson.

374. Hayward misrepresented the number of Eclipse fender

adjustments made during the launch of the Eclipse as a new

Mitsubishi model vehicle. N
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375. Hayward refused to let’ the auditors in to begin the

audit to buy time to conceal the fraud
:376.‘ Hayward neglected to admonish employees after the
audit not to commit warranty fraud.

377. Hayward neglected to investigate Which employees were
perpetrating the warranty fraud and neglected to take approoriate
steps with respect to their employment

378. Hayward, in effect, hired the fox to guard the
chickens,.by‘rehiring Tom Gannon in January 1992 to work at_the

dealership at night unsupervised, reviewing and "auditing" repair

rorders. Amazingly, nothing was done by Zaheriito investigate the

warranty claims process or to deter thehfurther submission of

false claims except to rehire Tom Gannonkas'an'independent’

contractor.

- 379, Haywardjattempted to~coveriup:the~fraud'by~trying to->
intimidate technicians to discourage them from'testifying'about
their participation in the fraud. '_ - | |

380. Hayward'refusedlto acknowledge and»take responsibility
for the fraud, choosing instead to: (1) ‘demand in l990-199l

that MMSA dismiss the Audit Report, reverse the charge back, and

- make a written apology; (2) devote over 2,000 hours of Hayward's

management.time to covering uo the fraud instead of“doing
something constructive to prevent it; (3) never state what
evidence would satisfy Zaheri that thereqwas'fraud nor
investigate to what extent there was fraud; (4) offer

implausible explanations for the unsubstantiated claims;. and (5)
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offer implausible explanations for the conduct of the service

manager who orchestrated the fraud.

381. Hayward tricked MMSA’'s DSMs into ‘'giving PWAs on the

ba51s of misrepresented facts.

382. MMSA actually and justlflably relied on Hayward’
misrepresented warranty claims. ‘

383. MMSA paid Hayward's warranty claims as they were
submitted. | o

384. MMSA’'s warranty system, which allows for claims to be

‘made without first inspecting documentation and provides for

reimbursement for those claims without any further information

provided to MMSA (subject tO‘theurequiremeht to keep records in

the event of audit), evidences MMSA’'s reliance.

385. The procedure of glVlng PWAs w1thout the DSM

flnspectlng the vehlcle before the repair is performed further

evidenced MMSA’s reliance on the dealership’s integrity,‘which is -

.at the heart of the warranty system.

386. MMSA suffered damage as a result of Hayward’s fraud in

the amount of at least $59,474.47.°

G. Determination of Issues Pertalnlng to the Validity of the
Audit. _

387. MMSA can charge back sums that were not reimbursed to

vendors.

9

This amount, $59,474.47, was derived by adding the
total amount of fraudulently submitted warranty claims for KM175
transmission repairs, $45,933.93 ([see footnote 4] and $13,540.54
which is the total amount of fraudulently submitted warranty
claims for PDI add-ons [see footnote 6].
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'388. The Audit Report, prepared and issued by MMSA, is not
seriously flawed, and ‘does support'the'charge back levied against
Hayward.

389. The methodology of the MMSA Audit Report, and the

categories set forth therein, are sufficient to support the

Hayward charge back.
390. The charge backs for the claims categorized in the
Kmetz report are valid (except for the second type of PWAs).

391. MMSA is not bound by the categories set forth in the

"Audit Report.

392. MMSA can recategorize a claim in an effort to justify

‘the charge back for purposes of this hearing, however, this'

Administ:ative Law Judge did ﬁot_alIOW»recategorization.
393. The changes in the pbsitioﬁ and tesﬁimdny of'key MMSA

réprééentatives do'not‘éﬁphasize the,criticél“infirmitieé:in'both

the audit and the charge back. | |

| '394. MMSA did not discriminate unfairly among its-dealers-

witﬂ respect Eo warranty reimbursement‘to_the detriment of |

Hayward and in violation of Vehicle Code § 11713.3(p) .-

395. The audit was a valid audit, performed by competent
auditors, using standard pfocedures followed by the MMSA'audit':
department in‘the selection of dealers for audit and in the
conduct of the audit itself.

396. MMSA was fair in its application of its warranty

‘requirements to Hayward and other dealers in the conduct of

claims reviews and audits, and in the conduct of business between
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MMSA' s represehtatives and dealers in the field.
397. It was reasonable for MMSA not to'charge back\&arranty

clalms against the account ovaziskafPrice‘one year after Cziska-

Prlce terminated. | o

398. It was not,unfalr discrimination for MMSA not to .
charge back warranty'claims againet the account of Cziska-Price
one year after Cziska-Price terminated.

'399. MMSA treated Hayward more favorably than other dealers
in the conduct of the audit, by giving Hayward.eXtra'time to. £ind
parts fer inspection, tedsubmitlmissing'repalr_brders and ‘sublet
bills, and by offering to acceptvadditional documents infsﬁpportf
of the claims several months after the audit.

400. It is not unreasonable as a matter of law to requlre a.

dealer to submit warranty clalms 1n conformlty w1th fixed

“requirements such as- those-in the Warranty~Pol;cy"and-Procedures~

) Manual.

H. Determination of Issues Pertaining to the Allegation of

Breach of the Implied Covenant of Good Faith and Fair
Dealing and the Dealers-Day-In-Court Act.

-401. The audit was not designed to deprive Hayward of some

~of the intended benefits of the franchise agreement, and did not

constitute a breach of the implied covenant of good faith and

fair dealing. Specifically, the notice was adequate, the audit

was not intrusive, there were no critical errors in the audit,

and the auditors adjusted the charge back amount when faced with
documentation. ' , '

- 402. MMSA acted in good faith with Hayward within the
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meaning of the Deaiérs-Day-In-Court Act, 15 U.S.C. §§ 1221-1225,
without coercion, intimidation, or threats of coercion or

intimidation.

I. Determination of Issues Pertaining to the Allegation of
Discrimination. .

403. The Board will not tolerate racial or ethnic

discrimination, however even some reference to ethnic or racial

' epithets does not establish as a matter of'law corporate

discrimination. There needs to be more than one racial comment.

404. Federal and State law prohibit the discriminatory

.treatment of automobile,deaierships absent a legitimate business

reason. _ '
405. California Vehicle Code § 11713.3(p) prohibits unfair
discrimination in the warranty reimbursement Qf‘franchisees.

406. Federal law mandates that a manufacturer'muet'deal

‘with its franchisees in good faith.

407. MMSA did not conduct the audit in a malicioﬁs and
discriminatory manner.

J408..rHayward’s audit did not encompass a mere extensive
period of time'than audits of other dealers with similar
violations. | | |

.409. MMSA did not fail‘to audit or charge back ether_
dealers who committed the very same violations at issue in this
case.- | _ o |

410. MMSA did not fail to charge back the accounts of other

franchisees who committed violations identical to those asserted

against Hayward with the result that the contested audit
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contravened both state and federal‘law.

411, MMSA did not discriminate against Zaheri or Hayward on

dthe basis of racial or ethnic bias.

Jd. Determination of Issues Pertaining to the Allegatlon of
Defamatlon

412, Petltloners have not met their burden with respect'to

_prov1ng the elements of defamatlon

» 413.: MMSA has not substantlally damaged the bus1ness
reputation of Hayward. - ‘
n4l4. MMSA did not make representations tobnumerous
1nd1v1duals that massive warranty fraud had occurred at Hayward
and that:the present ownershlp would soon be terminated.
415. - No MMSA employee ever made a defamatory statement
concernlno zaheri or Hayward B
416. Any defamatory statements allegedly made about Hayward
or Zaheri were substantially true.
- 417. Petitioners did‘not suffer any damageS'tnat were
caused by the alleged MMSA defamatory statements. |
418. MMSA is not liable to Petitioners for'defamation.

K. Determination of Issues Pertaining to the Remedies Sought.

419. MMSA would not be unjustly enriched if the charge

~backs were upheld even if the evidence established that the vast

bulk of the warranty work that is'the'subject of:the disputed
audit was in :fact performed.

420. California law creates a contract implied in law or a
guasi-contract in order to fairly compensate an aggrieved party
where one party obtains a benefit which it may not justly retain.
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421. California Vehicle Code § 3065 is not a statutory
codification of the principle of'quési-contractual recovery

requiring a manufacturer to compensate a franchisee for warranty

work actually performed.‘

L. Determination of Issues Pertaininq Eo Damages.

k 422. Hayward has not incurréd a significant ﬁonetary loss
because of the manner in which MMSA conducted and enforced the
disputed audit. . N |

423, Hayward was adequately and’fairly compensated erj

: warranty repairslduring the period July 1988 - July 1990.

424? Hayward’was'no; unusﬁally profitable but it_didqmake ”
reiatively more money Off wafranty than other Mitsubishi dealeré.
(See Paragraph Nos. 313, 314) | ‘ v

425. MMSA failed to detect aﬁd charge baqk all of the
fraudulent,warraﬁty*claimé; | | | |
| 426. The most believable witnessés and”evideﬁée establish
that'moré than 33% of‘the waffanty audit claims were fraudulent
in some amount. Although this Administrative Law Judge feels
that amount was much highef, MMSA proved’only'$59,474.47 in
fr&udulenﬁ warranty claims [sée ﬁdotnoté 91 and this:figure may
be as high as $200,000 basedlon the evidence presented at the
hearing. .MMSA may offset the $57,054.68 it owes Hajward.(because

of the contractual modification with respect to the second PWA

‘policy) by $59,474.47.%°

10 These figures would leave a credit of $2,419.79 for
MMSA. However, this amount is not owed to MMSA since MMSA did
not seek affirmative relief.
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M. Determination of Issue Pertaining to Petitioners’ Motion.

427. On February 15, 1994, Petitioners filed a motion for
an order requiring production of evidence or, in the alternative, .

a request for specific findings in view of failure to produce

“evidence. In view of BAJI No. 2.02 (1992 Revision), "If weaker

~and less satisfactory evidence is offered'by:a party, when it was

within such party’'s power to produce stronger and more
satisfactory evidence,_the evidence éffered should be viewed with
distrust," PeEitioners’ motibn is denied} however, this:l
Administrative Law Judqe doesAhave BAJI No. 2§O2 in mind in
making this decision. |
//
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PROPOSED DECISION

THEREFORE, the proposed decision is respectfully submltted

1. The rellef ~sought by the protest/petltlon by MATHEW

:ZAHERI and MATHEW ZAHERI CORPORATION is denied.

2. . MITSUBISHI MOTOR SALES OF AMERICA, INC. shall reCQVer

costs and a reasonable attorney’s fee against MATHEW ZAHERI and

" costs against MATHEW ZAHERI CORPORATION.

"I hereby submit the foregoing which

constitutes my proposed decision 'in

. the above-entitled matter, as a

result of a hearing held before me
on the above date and recommend
adoption of this proposed decision
as the decision of the New Motor
Vehicle Board. -

- Dated: September 16, 19394

\ .

C \ AN ' T l
W -
Administrative Law Judge

New Motor Vehicle Board
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