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New Motor Vehicle Board·
'1507 - 21st Street, suite-330
Sacramento, California 95814
Telephone: (916) 445-1888
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STATE OF CALIFORNIA

NEW MOTOR. VEHICLE BOARD

'In the Matter of the Petition of

DECISION

Petitioner,

Respondent.

vs.

GENERAL MOTORS CORPORATION,
OLDSMOBILE MOTOR DIVISION,

)
)

) Petition No. P-274-93
)

)

)

)
)

)

)

)
)
)

)
--:-------'-----......;...-----~

JMC MOTORS, INC. dba ALHAMBRA
MAZDA/PONTIAC/OLDSMOBILE/GMC

..TRUCK,

At its regulary scheduled meeting of October 12, 1994,

the p1,l.blic· members of the Board met and considered· the

administrative record· and proposed decision in the above-

. entitled matter.· After such consideration the Board adopted the

proposed decisiori as its final Decision in ihis m~tter.

This Decisi6n "shall "become effective" forthwi th.. .

IT IS SO ORDERED THIS 13th day of

, ,I
Ass~stant Execut~ve Secretary/
Administrative Law Judge
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STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Petition of

GENERAL MOTORS CORPORATION,
OLDSMOBILE DIVISION,

JMC MOTORS, INC. dba· ALHAMBRA
MAZDA/PONTIAC/OLDSMOBILE/
GMC TRUCK,

Respondent.

Petitioner,

vs.

)
. )
) Petition No. P-474-93
)
)
)
)
)
) PROPOSED DECISION AFTER
) REMAND RE: MOTION TO
) DISMISS
)
)
)

----------------)
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TO: Sidney I. Pilot, Esq.

21 A. Albert Spar, Esq.
Attorneys for Petitioner

22 Parker, Milliken, Clark,
0' Hara' & Samuel ian . .

23 A Professional Corporation
333 South Hope Street

24 27th Floor
Los Angeles, California 90071-1488

25

26 Keith Landenberger, Esq.
General Motors Corporation'
515 Marin Street
Thousand Oaks, California 91359-5070
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PROCEDURAL BACKGROUND

1. On December 10_, 1993, Petiti.oner JMC Mo~ors, Inc.· dba
. " .

AlharUbra Mazda/Pontiac/Oldsmobile/GMC Truck ("Petitioner"), located

at 2121 West Main street, Alhambra, California filed the above-
\

captioned petition with the New Motor Vehicle Board ("Board")

pursuant to the provisions of Vehicle Code1 section 3050(c) .

2. The Petition alleges that the Respondent General Motors

.8 . Corporation, Oldsmobile Division ("Respondent") notified Petitioner

9 on May 24,1993, that· i.t intended to terminate Petitioner's

10 Oldsmobile franchise, effective 90 days from receipt of the notice.

11 .3. The Petition further allege~ that on August 24, 1993,

12 Respondent agreed to continue the franchise relationship and

13
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\ __..J 15

16

notified Petitioner it would monitor Petitioner's sales performance

and that on or before November 24, 1993, Respondent would further

advise Petitioner of sales required by it· for the 3 months'

following November 24~i993.

17 4 . The Petition further alleges that as a result of the

18 above, .Petitioner believed the May 24, ;1.993, termination notice had·

19 been vacated and rescinded.

.. 20 5 . On Jariuary 11, 1994, Respondent fil~d with the Board its.

21 Motion to Dismiss the Purported Petition and Memorandum in support

22 thereof. In its Motion, Respondent argued that the proper

2~3 procedural 'mechanism to challenge a termination of a franchise is

24 a protest under section 3060, not a petition pursuant to section

25 3~50(c), and the submission of the Petition to the Board was done

26 after th~ statut~ry time period for filling a protest had

~-,; 27

,J
28

1 All statutory reference are to the Vehicle Code unless
otherwise stated.
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1 transpired.

2 6.
,

On February 28; 1994, Petitioner filed its Response to
'.. '.~'-.'- ".'

3 Respondent's Motion to Dismiss Petition arguing Resporident's

4 action$ effectively rescinded the notice of termination·' by

5 extending the termination date for an additional 90 days from

6 August 24, .1993 to November 24, 1994. Petitioner further asserts

7 that, due to Respondent "s actions and representations subsequent ·to

8 the issuing of the notice of termination, Respondent was estopped

9 from relying on t1:J.e May 24, 1993, termination notice. Lastly,

10 Petitioner argues that, because the May 24, 1993 termination notice

11 had no force and ~ffect, the time limits for filing a protest are

12 not applicable' and thus the PetitiOn, having no time limits for

13' filing, was properly. filed in a timely manner.

)14(/ .
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7. A hearing was held on May 12, 1994, 'before MichaelM.

Sieving, Administrative Law Judge and Assistant Executive Secretary

of the Board, at the Board's office~ at 1507 21st Street, Suite

17 330, Sacramento, California. Petitioner was represented byA ~

18 Albert; Spar, Esq., park.er Milliken, Clark, O'Hara & Samuelian, 333

19 South Hope Street, 27th Floor, Los Angeles, California. Respondent

20 was represented by Keith 'Landenberger, E~q., General Motors

21 Corporation, 515 Marin Street, Thousand Oaks, .California.

22 8. At its meeting of July 15, 1994, the public members'of

23 the Board considered the proposed decision in this matter, _ and

24 thereafter continued its decision pending further consideration of

25 the issues raised by the motion to dismiss.

26 9. At its meeting of August 25, 1994, the public me~er of

27 the Board again considered this matter. After such consideration,

28 the Board remanded the matter to the Administrative Law Judge with



1 specific instructions, which were set forth in an Order of Remand,

2 dated Sept.ember 6, 1994. The Order of Remand provided a;;5 follows:

4
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1.' The matter is remanded back to the
Administrative Law Judge with instructions to
take additional evidence on the sole issue of
Petitioner' s compliance with Paragraph 2 of
Respondent's August 24, 1993 letter to
Petitioner.

2. In the event that it is determined
that Petitioner has complied with the
requirements of this provision, specifically
that retail sales averaged 29 new Oldsmobile
automobiles per month during the period from
August 24, 1993 to November 24, 1993, then it
shall be determined that Respondent has waived

. its right to enforce the filing requirements
contained in Vehicle Code section 3060 and that
a new notice of termination'willbe required
pursuant to section 3060. ' .

3. In the event that it is determined
that Petitioner failed to comply with the
provisions of Paragraph 2 of the' August 24,
1993 letter as, set forth above, .then this
matter shall be dismissed with prejudice.

16 10. On September 14',1994, a telephonic pre-hearing

17 conference was held for the purpose of determining the,manner

18 in which the evidence on remand was to be received. During

19 ' this conference, counsel for the parties ~tipulated that the

20 evidence would be submitted in thefqrm of written declarations

21 and supporting documentation, filed with briefs of each party.

22 On: September 29, 1994, the parties filed their respective

23 briefs in this regard.

24 11. Concurrently filed with Petitioner's brief was a

25 Motion for Clarification and Amendment of Order of Remand. By

26 this motion, Petitioner seeks to modify the Order of Remand "to

27 conform to the Petitioner's offer of proof (made at the h~aring

28 held on May 12" 1994)"~
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12. The sole issue, on remand is whether the Petitioner

automobiles per month· during the period from August 24, 1993 to

November ,24, 1993. 2

established that Petitiorier sold a total 6f 38 new Oldsmobile

'automobiles at retail during the period from August 24, 1993 to

compl,iE?d with the provision contained in Paragraph 2 of

Respondent's August 24, 1993 letter to Petitioner, specifically

whether Petitioner's retail sales' averaged 29 new Oldsmobile

remandonpresentedevidence

ISSUE PRESEN,TED

FINDINGS OF 'FACT

documentary13. The

'r~
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12 November 24, 1993. Accordingly, the averagenurnber of monthly

13 retail sales made by Petitioner durin~ this period of time was

12.67 units.

DETERMINATION OF THE ISSUE

16 14. Based' upon the foregoing, it is determined that

17 Petitioner, failed to comply, with. the provision contained in

18 Paragraph 2 of Respondent's August 24, 1993 letter to Petitioner,

19 which required Petitioner to achieve retail sales averaging 29

20 new Oldsmobile automobiles per month during the period from

21 August 24, 1993 to November 24,' 1993.

22

24

25
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~ The pleadings filed with respect to Res~ondent's motion
to dismiss raised issues regarding thesufficie'ncy of the May 24,
1993 notice of termination as well as whether the notice of
termination was rescinded or otherwise invalidated by
Respondent's actions subsequent to the time that the notice was
given to Petitioner. The Board's Order of Remand obviates the

26 'necessity of discussing those issues herein. However, in order
to produce an integrated order resolving all issues raised -in
these proceedings, the issues presented and findings of fact, as
contained in the proposed decision dated July 8, 1994, are
incorporated by reference herein.
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1.

PROPOSED DECISION

Petitioner's Motion. for Clarification and Amendment of

3 Order of Remand is denied ..

4 2 . The petition of JMC Motors / Inc.· dba ::'iAiharnbra'

5 Mazda/Pontiac/Oldsmobile/GMC Truck is dismissed. There shall be

6 no further proceedings in this matter before the Board.
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I hereby submit the foregoing
which constitutes my proposed
decision in the above-entitled
matter/as a result of a hearing
before me on the above dates, and
recommend the adoption of this
proposed decision as the decision
Of~..../ew Moto Vehicle Board.

DATtD: !ctob

By .~~~~~~~~::::::::;;z.---
MICHAEL M. S VING
Administrative Law JUdge/
Assistant Executive Secretary




