NEW MOTOR VEHICLE BOARD _ )
1507 - 21st Street, Suite 330 - -
Sacramento, California 95814 ‘ :
Telephone: (916) 445-2080

i

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In'the-Metter»of Ehe Petition of -
QUAID;mﬁpRTS, INe. Petition No. P-355-96

o Petitioner, |
vS.

)
)
)
)
)
)
)
. - 3 )
. NISSAN MOTOR CORPORATION IN )
)
)
)

. U.S.A.,
(ﬁ ' Respondent .
N :
- .DECISION
At its regularly scheduled meeting of January 22, 1998, the‘Public
members of the Board met andDeQnsidered ﬁhefadminisﬁrative record and
Ipropoeed decision 'in  the above-entitled magtef. i After such .
coﬁeideratien,’the Board adopted the Proposed Decision as its finaI o
Decision in thIs matter. )
Thle Dec1sIop shall become effective fortEw1th
| Av IT IS SO ORDERED THIS ZEEE_DAY OF JANUARY 1998.
(D-) '. . ' DANIEL M. LIVINGSTON

Pre51dent
New Motor Vehlcle Board .
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NEW MOTOR VEHICLE BOARD
1507 - 21st Street, Suite 330
Sacramento, California 95814
Telephone: (916) 445-2080

. STATE OF . CALIFORNIA

 NEW MOTOR VEHICLE BOARD -

In the Matter of the Petltlon of

QUAH)IMPORHS INC., Petition No. P-355-96

'__Petitionér, | o
vs. PROPOSED DECISION
NISSAN 'MOTOR CORPORATION IN | ‘

U.S.A. o R
Respondent

L

PROCEDURAL BACKGROUND

1. ~Quaid Imports, Inc?v(“Quald") 1s a llcensed new motor.”

‘vehlcle dealer

2. Nissan Motor Corporatlon in U.S. A (“Nissan”) is"a”'
llcensed dlstrlbutor of new motor vehlcles 1n Callfornla

o3, On Februaryrls, 1996, Quald filed a petltlon with the

'New.Motor Vehicle Board (?Board”) pursuant to Vehicle Code

section® 3050 (c). The Board assigned Petition No. P-355-96.

1 All. statutory references are to the Vehicle Code unless

.otherwise noted
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4. - On June 5, 1996 ~the proceedlngs were. stayed pendlng

further order of the Board Because of two public member

vacanc;es there was not a quorum to COnduct'business with respect
to petltlons » - ' | o |

—5; - "A one- day hearlng was held before Douglas. H. VDrake,
Admlnlstratlve Law Judge, on October 9, 1997. o

6. Petltloner was represented by Randall L Hlte, Esq ,,of.

Randalle. HltE'& Assoc1ates, 1119‘N. Bush Street, Santa.Ana,

California.
7. "Respondent was represented by Mauricevsanchez,.Esq.,_of-

Alvarado, Smlth Villa & Sanchez, 4 Park Plaza, Suite.1200,

Irvine, Callfornla

”

,‘8,'t Respondent was also represented by Charles A Ryan,
Esq., of Nissan North Amerlca,pInc. 18501 South Flgueroa,
Gardena,pCalifornia.. B

| w
9._' Quald and lesan were sued. by two customers in two
separate actlons,~Camp1ng vs. Nissan and Peck v. Nissan Quald

pursuant to a provision of the franchlse agreement demanded that

lesan defend Quald in the two actlons, and after‘a severai month o

perlod in both cases, lesan dld in fact defend the two cases,
ultimately settllng them." Quald chose to flle 1ts clalm for a .
return of its defense costs_and,attorney fees4for the period of
time between the demand for the defense and the'time that the *
defense was undertaken by Nissan.: Quaid filed’its ciaim with the
Board, rather. than flllng in court in the flrst 1nstance

/11 |
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.. CONTENTIONS OF THE PARTIES
'10}> Quaid COntends it is entitled to restitution for costs
of>defense of?the two cases. Nissan cOntends it is not so
entitled. o o L
11. Quald contends that the Board ‘has no- jurlsdlctlon to

fashlon a remedy Nissan contends there is jurlsdlctlon.

12, . Quaid contends that»the provision of the Dealer

.Agreement and the Indemnlty Agreements ultlmately offered to

Quald contain an 1llegal term, namely, that Quald waive a

-confllct of 1nterest with Nissan's attorneys prlor to Nissan

undertaklng Quald's defense " Nissan contends that-sald term is

‘not 1llegal or that it was . walved by Quald s fallure ‘to object-

at the time it objected to another term in the Indemnlty
Agreement |
13.  Nissan clalms that Quald breached a portlon of the |

1ndemn1ty/defense prov1s1ons of the Dealer Agreement by falllng

to cooperate w1th lesan in Quald s defense Quaid contends-that'

it dld not fail to cooperate
| | ISSUES PRESENTED
14. Does the-Board have jurisdictionvto grant, a'form_of-_'
relief to the partles under the purv1ew of Hard1n°p .

B 15. Does lesan owe Quald restltutlon for the costs of

Adefendlng the two lawsuits?

‘ RULES OF LAW APPLICABLE
116;. The Thlrd Dlstrlct Court of Appeal in Hardln 0ldsmobilé

v. NMVB (1997) 52 Cal. App 4th 585, 60 Cal Rptr 2d 583, set out
the rules as dellneated by the Supreme Court as to the extent of

jurlsdlctlon an- agency may undertake The constltutlonal

3
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llmltatlons on the exercise of jud1c1al functions that an agency .
can undertake are’ as follows ‘

An agency may. hold hearlngs, determlne facts, apply the law '

to those facts, and order relief (including certain types of

monetary relief) so long as: (a) such activities are
~authorized by legislation and are reasonably necessary to
effectuate the agency's primary legitimate regulatory
purposes; and (b) the power to make enforceable, binding
judgments remains ultimately in the courts, through review
of agency determinations.

17. The Board has the statutory authorlty to do the
followrng |

Con81der any matter concernlng the act1v1t1es or practlces o
of any person ...... holding a license as a new motor L
" vehicle ... manufacturer ... submitted by any person.
‘Vehicle Code § 3050(c). E o

Lk k *

After that consideration, the Board may do any one or any ‘
comblnatlon of the following:

'(l),... o . o
(2) ... L -7 S o -

_ "~ (3) Oxder the Department .[of Motor Vehicles] to
exercise any and all authority or power that the department -
-may have with respect to the issuance, renewal, refusal to -

. 'renew, suspension, or revocation of the llcense of any new
motor vehicle ... manufacturer ... as -that license is :

' requlred under Chapter 4 (commenc1ng with Sectlon 11700) of .
D1v1s10n 5. : t

' 18. Section 1 of Statutes of 1973, Ch. 996; sets forth the

Board s prlmary legltlmate regulatory purpose

The Leglslature finds and declares that the dlstrlbutlon and' o

‘sale of new motor vehicles in the State of California
vitally affects the general economy of the state and the
public welfare and that. in order to promote the public:
welfare and in the exercise of its police power, it is
necessary to regulate and to license vehicle dealers -
manufacturers, manufacturer branches, distributors,
distributor branches, and representatives of vehicle - :
manufacturers and distributors doing business in California
'in order to avoid undue control of the independent new motor
vehicle dealer by the vehicle manufacturer or distributor
and to insure that dealers fulfill their obligations under
their franchises and provide adequate and sufficient service.

4
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to consumers generally.

19. Several cases have held that one of the Board's'prlmary
functlons is to prevent undue control of an 1ndependent dealer by
a manufacturer; ‘Miller v. Superlor Court (1996) 50 Cal App 4th
1665, 58 Cal.Rptr.2d1584 Brltlsh Motor Car Dlstrlbutors v. NMVB
f1987) 194'Cal.App.3d 81; Yamaha Mbtor Corp v. Superlor Court
(1986) 185. Cal. App.3d 1232 o

- 20. Jud1c1al review of the Board S dec1s1ons is prov1ded
for in § 3068: | R BN
_ Either party. may seek jud1c1al rev1ew of final dec1s1ons of
the board - :

21.J Quald has the burden of proof that lesan breached the3:
duty to defend in the franchlse agreement as well as that 1t ‘had . .
performed all. condltlons requlred on 1ts ‘part’ pursuant to the
Dealer Agreement. .Relchert v. General Ins. Co. (1968) 68 Cal. 2d

822, 830, 69 Cal.Rptr. 321; De La Falaise v. Gaumont-British

'Picture”Corp. (1940) 39 Cal.App.2d 461, 468; Civil:Code'section A‘

1439.

22. If there is a wrltten 1ndemn1ty agreement between two'
parties; its terms. control the dutles between the partles and the
doctrine of equltable,lndemnlty does not apply. Rossmoor ‘
Sanitation.Inc.pv.‘Pylon, Inc. (1975) 13 .Cal.3d 622, 628.

23? The pertinent part of the-Dealer_Agreement relating'to 3
defense contains two'conditions precedent (Section 11, paragraphb
2, subparagraphs (i) and (iii))_and oné_cdndition-subeequent‘
(Section 11, paragraph 2, subparagraph (ii)): |

© A condition precedent to a contract "is one mhich is to be:

performed before some right dependent thereon accrues, or
some act. dependent thereon is performed." . Civil Code §

5.
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1436.
"A condition subseqguent is one referring to a future event,
upon the happening of which the obligation becomes no longer
binding upon the other party, if he chooses to avall himself"
of the condition." Civil Code § 1438. :

f24. Callfornla Rule of Professional Conduct 3-310(C)

provides that a lawyer may, with 1nformed wrltten consent of each'

cllent, represent adverse interests Whlch might potentially

vconfllct

 FINDINGS OF FACT RELATING TO THE .
INDEMNIFICATION OF NISSAN DEALERS. -

25. Robert Quaid is an automobile dealer and owner of Quaid
Imports, Inc. . '

26, Quald is. an authorlzed Nissan dealershlp 1ocated at

8330 Indiana Avenue, Rlvers1de, California- 92540

27  Nissan is the dlstrlbutor of lesan vehlcles in the

Unlted States and 1s the franchlsor of Quald |
- 28. As owner. of the authorlzed Nissan dealershlp, Robert

Quaid voluntarlly executed ‘the Dealer Agreement ; -

29. The 1ndemn1f1catlon of lesan dealers: is governed by
the Dealer Agreement. | .

30. "Section-ll of the Standard Provisions,lwhich.are
1ncorporated into the Dealer Agreement provides, in pertinent i
part . _ , -

* % %

Sub]ect.to Section il C, and upon Dealer's written request,
Seller [lesan] shall ‘ .
2. Indemnify and hold Dealer harmless from any and all—

settlements made which are approved by Seller and final
judgments rendered with respect to any claims described in

. Section 11.A.1; provided, however, that Sellex ghall have no
;
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“obliga _o. i ' i . : L $ ]
Dealer: (i) promptly notifies Seller of the assertlon of

such claim and the commencement of such action against
Dealer; (ii)-

n ler
require; (iii) consents to the employment of attorneys
selected by Seller and agrees to waive any ggnfllct of

interest then exigstent or which may later arise, thereby

enabling Seller's selected attorneys to represent Seller

f

and/or the manufacturer of a Nissan Product throughout the

defense of the claim;. . . Dealer shall pay all costs of its

own_defense incurred prior to Seller's assumption of

Dealer's defense and thereafter to the extent that Dealer
employs attorneys in addltlon to those. selected by Seller

_(emphas1s added)
+31. Pursuant to Section 11 of the Dealer Agreement Nissan

‘drafted a proposed Indemnlty Agreement for Quaid in both the

Camping and Peck actions. The substance of such Indemnlty

»Agreements are standard but the spec1f1c terms are modlfled to :

fit the spec1f1c c1rcumstances of ‘each case.

B 32. The Indemnlty Agreements offered in the Camplng and '

cases prov1de in relevant part

4. That if it should become- necessary for the defense of

' Dealer to be withdrawn, Dealer agrees that the law firm ofli"

may defend Nissan without any suggestion of -
impropriety or conflict of interest in regard to such

' continued representation, and that in such event, Dealer
waives its right to contend that conflicts of interest or

attorney-client privilege reqguire disqualification of that

law firm. - R S A - o

5. T Dealer shall fully cooperate with Nissan and its
torn in t fense of this lawsuit, including

: forwardlng a copy of 1ts litigation file and all sales and

gervi -he Vehicl until such time as that
retender of the‘defense may be made to the Dealer by Nissan.

Tk _*‘*
7. That this agreement to indemnify and defend is not
retroactive but shall be prospective only, and that Dealer .
will be respons1ble for any and all fees and expenses

incurred prior to prov1d1ng an executed copy of this letter
agreement . : :

33. The Dealer Agreement provides that a Dealer must make

7 .
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'its'requeSt for indemnification in writing, and must comply with

to provide service records to her.

-

all terms of the Dealer Agreement.

34. There is no provision in the Dealer.Agreement for
attorneys’ fees. |

35. As a matter-Of.policy, Nissan grants a'large percentage
of indemnification requests, prov1ded the dealer requestlng
1ndemn1ty cooperates w1th lesan and otherw1se complles with the
terms of the Dealer Agreement | |

36. Generally, indemnifiéation:reguests frem'dealers are
granted.by Nissan unless there is an issue. o |

FINDINGS OF FACT RELATING TC THE
UNDERLYING CAUSES OF ACTION. -

A. THe Camping Action.
' 37. Wanda Camping was the owner of a 1991 Nissan 300 ZX.

38. . The Camping vehicle‘experienced severe ‘engine problems;;g'

and'the'engine "seized."
39. Ms. Camping requested that Nissan repair the vehicle"

under warranty at the Quald dealershlp

40. lesan denled the request based on 1ts bellef that the '

Camplng vehlcle was 1mproperly maintained.

‘ 41. On or about - February 22, 1995, Wanda Camplng flled a
lawsuit against_Quaid and Nissan, Wanda Camping v. Nissan et al.,
Orange County Superior Court Case No. 743172 (hereinafter "the '
Camping action"), for-breach of warranty. Ms. Camping

specifically alleged a cause of action for punitive damages as a

,resultvof Quaid's lack of cooperation and. its continued refusal

1)

42.  On or .about March 15, 1995, Quaid submitted-a request

8
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for indemnification’to Nissan.“The requesttfor indemnification
was submitted thirteen (13) days after Quaid was seruedlwith’a,
complalnt | | \ ‘ B ‘ _ |
» 43, On or about Aprll 10, 1995, Nissan, through its-
ttorneys and in response to Quald's 1ndemn1f1catlon request ‘and’
in accordance w1th Section 11 of the Dealer Agreement
Indemnlflcatlon Standard Prov1s1ons, requested service recordsb
and other. documentatlon regardlng Camplng s vehicle.
.44; lesan d1d not offer to. defend Quald until June 7
1995, almost three months after Quald = request for
1ndemn1f1catlon | '
-.45; lesan refused to prov1de Quaid a defense untll he

signed a walver of confllct for its attorneys, as requlred by

Subparagraph (111) of the 1ndemn1ty prOVlSlonS of the Dealer

Agreement

‘46 lesan assumed Quald s defense even though lesan dld

not have a duty to defend Quald in connectlon w1th the cause of"

actlon for punltlve damages o

47. Under the terms of the Dealer Agreement "independent_
causes of action agalnst lesan dealers are not required to be .
defended | |

'48. On or about'June 20, 1995,'Nissanfreceivedva'letter.:
from Mr. Hite stating that Quaid had accepted'Nissanis proposed
Indemnlty Agreement except for Sectlon 7 of the Agreement.

49. -Section 7 of the 1ndemn1ty Agreement barred Quald from :

seeklng recovery of costs and fees 1ncurred prior to lesan

granting 1ndemn1f1catlon. Section 7 was derlved from the terms

of the Dealer Agreement which Quaid had previously agreed to.

9
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50. Nissan‘refused to allow Quaidito modify the provisions
of the Dealer Agreement by requiring Nissan to pay attorneys'
fees incurred by'Quaid‘prior to the indemnification.

51. In Mr. Hite's June 20, 1995'correspondenoe to Niesan'e
counsel Mr. Hlte ‘stated that Quald S only objectlon was to B
Sectlon 7 of the Indemnlty Agreement

52; No other objectlons were ever made by Quald as to other
prov151ons in the Indemnlty Agreement ‘ _

53. On or about July 19 -1995, Mr Hlte notlfled lesan as -
to-Quaid}s‘withdrawal of its objection'to Sectlon_7 of the
Indemnity Agreement:and aocepted‘indemnity on the terms found in
the,DealervAgreement S ‘ o |

54. On or about August 23 1995, Nissan'e oounsel
substltuted 1nto the Camping actlon for Quald s counsel

55,, Thereafter,'on February 29 1996, lesan entered into a
settlement w1th the plalntlff in the Camplng actlon and obtained

a release of clalms against all defendants, including Quaid.

B. The Peck Action.

56. On or about October 25,11995,‘Quaidvrequested
indemnifioationtfrom Nissan in connection with a lawsuit filed by’ -
John and Nicole Peck against Quaid and Nissan, John and Nicole

Peck v, Nigsan et al., Riverside Superior Court Case No. 272476

(hereinafter "the Peck action"), for breach of-warranty:f

57; On.or about January 25, 1996, Nissan provided.a’
proposed Indemnity Agreement to Quaid's counsei of record in the
Peck actlon Mr. Boyd, of the:Law Offlces of Dryden, Margoles,
Shlmaneck Hartman, Kelly & Waite, within one week after Nissan

received the sales jacket-lnformatlon from Quaid.

10
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‘Agreement offered to Quaid in the Camping action.

58. The Indemnity Agreement offered‘bnyissan in_the.Begk
action contained,virtually the same provisions as the Indemnity"

'59; On February 1, 1996,‘Nissan received a'ietter_from Mr.
Boyd. Mr._Boyd notified.Nissan that the terms'of the proposed
Indemnity Agreement Were satisfactory. _Accordingiy,-he'stated-
that heowould recommend that Quaid agree to the-same.

_éo. »At'no time did Mrf Hite, Mr;'Boyd-or Quaid conveygany
alleged objections to the-provisionS‘in the proposedlIndemnity
Agreement to Nissan or Nissan's. counsel :

61. , Even though Quald never accepted the 1ndemn1f1catlon..

offered by Nissan in the Peck actlon, on Aprll 12, 1996 Nissan

entered into an agreement to settle all claims asserted by the»k

plalntlff in the Peck action and obtalned a release agalnst all
defendants, 1nclud1ng Quald ' |

62. Quald expended money in the defense of the Camping case’

from Aprll 15, 1995 to June 7, 1995 1n the amount of 83, 255.00

plus costs of $144 69, 'and from July 19 1995 to August 23 1995,
in .the amount of $1 875.00. for fees and $2 14 for costs for a
total,of $5,276.83.V‘Sa1d fees and costs were reasonable and
necessary. 'Lh |
| 63. Quaid expended money in the defense_of the Peck case

from November 24, 1995 to‘January 25, 1996, in the‘amount of -

$437.50, and from February 1, 1996 to April 12, 1996, in the

amount of $9.39 in costs for a total of $446.89. Said fees and

costs were reasonable and necessary. -

) -

117/
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CONCLUSIONS OF LAW

A. Board hay ' i rmi i

64},_Qne of'the4primary.functions\of.the Board.is-tO'prevent
thevundue control of independent dealers by manufacturers. The
enforcement of the Dealer Agreement as it pertains to indemnity
and defense of an action brought by avconsumer'against a -
manufacturerdand a dealer prevent such undue control and as such
falls within the purv1ew of the Board's enabling statute ' The
Board has the power to hold hearlngs, determlne facts, apply the
law to those facts, and order rellef .as authorized by its
enabling statute In this case, the Board has the'authorltylto
determine the amount of money due Quald in restltutlon for moneys
expended in Quaid's defense of a clalm agalnst lesan : The Board
has the authority to order that 1f sald money 1s not returned to
Quald that the Department of Motor Vehicles suspend or revoke
Nissan's license to sell new motor vehlcles in Callfornla It
thus follows that the Board would have the rec1procal authorlty
and jurlsdlctlon to determine that no money is due in restitution
tonuaid. ‘ | | | o |

65. Since the 'enabling statute_provides for judicial
review, the action taken in this case meets the reduirements-of.
the Hardin Oldsmobile case and the Board has the.authority to
render this Decisionil ‘_' |
B. Quaid ig entitled to a portion of its.defense'costsr

66. Section 11 of the Dealer Agreement speoifioally states
that a dealer cannot recover any costs and fees inourred prior to
the time_Nissan grants indemnity. |

67. As such,'Quaid'cannot recover any costshor fees it

12
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incurred prior to Nissan assuming its‘defense.

| 68 In fact, Section 5‘of the Indemnity Agreement;_in both
the ngp;ng and Peck actlons, also etated that the agreement tb_f“
indemnify Quaid did not'apply retroactively, but‘Qould he
prospective only | o I L

.69. Quald did not communlcate any addltlonal reservatlons
it may have had w1th‘the Indemnlty Agreements it was offered in
eitherfthe Camping or ngh actiomns. Therefore, Quaid waived any .

unexpressed objections itlmay have had to thevIndemnity_

‘Agreements.

~70. 8Since Quaid accepted'and signed’the Dealer Agreement,

Quaid knew that it was not contractually~entitled to the‘reoovery

of costs and fees prior to the time indemnity was granted in the’

Qamping andbpeck actions. There is no basis for indemnity inlthe
twohcases'other than provided by the Dealer Agreement. ‘Nissan
shouldbnot be held responsible for costs and fees incurred_by 
Quaid sincedthe Dealer'Agreement specifically excludee such |
recovery. » | : | A J o

| 71;' NiSsan had no intention>of denying;Quaid indemnity,vbut-.
lesan did unreasonably delay in grantlng 1ndemn1f1catlon to o
Quald in the Peck and Cam p' g actions. Nissan had a duty to act
reasonably and prudently to offer Quald 1ndemn1ty Thev
Leglslature allows 30 days for a defendant to respond to a
complaint, and a 30 day period is qulte reasonable to allow'
Nissan'to investigate and offer 1ndemn1ty to Quald. Thus,vNissan
should have offered Quaid indemnity in the Qamping case by April
15, 1995. It dld not and should bear the costs of defense for

Quaid between Aprll 15, 1995, and June 7, 1995, when it dld offer

13
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a defense: Similarly, Nissan should have offered Quaid a defense
in the Eegk matter 30 days after a request for a defense or by
November 24, 1995. It did not.do.so until January 25, 1996, and
should bear the costs of defense for that period. o H

72.p In addition, Quaid is entitled to costs of defense for

the period after he accepted the indemnity agreements and until

Nissan began defending. For Camping, this is the period from
July 19; 1995, to.August 25, 1995; for Peck, thlS is the period
between February l, 1596, and April l2, 1996, when Nissan settled
Wlth the Pecks | | A | | o
73. The language of the Standard PrOViSions relating to
Quaid’s duty to cooperate (Section 11, paragraph 2, subparagraph .
(ii)) with Nissan pertains to a condition subsequent - In other
words, Quaid had no duty to-cooperate w1th-N1ssan s defense of
Quaid until Nissan in fact defended Quaid.‘:This apparent anomaly'b
is created‘because of the language of theiagreement drafted by.
Nissan and this ambiguity must be.construed against.Nissanii

Therefore, all evidence of'Quaid‘s failure'to“cooperate'is

'irrelevant to the issue of whether Nissan owed a duty to defend

Quaid because that was the agreement Nissan had w1th Quald
74 . Before Quaid was entitled to a defense, Quaid was

required to fulfill the two conditions precedent of the Dealer

‘Agreement's proviSions for 1ndemnity, to wit:

(1) promptly notif[y] Seller of the assertion of such claim
and the commencement of such action against Dealer; (ii)
[irrelevant]; (iii) consents to the employment of attorneys
selected by Seller and agrees to waive any conflict of -
interest then existent or which may later arise, thereby

- --——enabling Seller's selected attorneys to represent Seller
and/or the manufacturer of A Nissan Product throughout the
defense of the claim; (emphasis added).

14
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75, Quaid met these two conditions when it agreed to‘the
language of the indemnity agreements offered, on July 19, 1995,
as to the Camping case and on February 1, 1996, as to the Peck’
case. | . - - o

76. .Suboaragraph (iii) of the indemnity provlsions.of the
Dealer Agreement is not illegal since california Rules of-‘ |
Professional Conduct authorize a lawyer, in thlS case lesan sv.
defense lawyers in the Qamplng and P _egh cases, to represent
potentlally adverse interests in c1rcumstances such as these

77. Since the Dealer Agreement provides, "Dealer shall pay
all costs~of its own defense incurred prior to Seller' s -

assumotlon of Dealer S defense and thereafter to the extent that

Dealer employs attorneys in addltlon to those selected by
Seller" ' Quaid 1s respon81ble for all defense costs prlor to the
two dates when Quald agreed to the language of the. 1ndemn1ty
agreement (emphas1s added ) ' |

| ‘58.‘ Quaid is entltled to restltutlon of the moneys expended,f
in the defense of. the Qa_p;fg case 1n the amount of §5, 276 83 and
of the _egk.case in the amountyof $446.89 for a total of - -
$5,723.72. B | o

79. There being no prov1s1on in the Dealer Agreement

prov1d1ng attorney s fees between the- partles, none are found
due.
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BEQEQ&EQ_DEglﬁlgﬂ
If Nissan Motor Corporatlon in U.S.A. does not relmburse
Quaid»Imports, Inc., the sum of $5 723. 72 the Department of

Motor Vehicles-ls 1nstructed to exerc1se any and all authorlty or

power that.the'Department may have with respect to the suspens1on

of the license of Nissan Motor Corporatlon in U.S.A.

I hereby submit the foregoing.
which constitutes my proposed
' decision in the above-entitled
‘matter, as a result of a
- hearing before me on the above
dates, and recommend the
adoption of this proposed
SR o decision as the decision of |
! : I the New Motor Vehicle Boaxrd.

DATED: \\ \’2,\ 2y

\

DOUG ~H. DRAKE
: .~ Adminisfjrative Law Judge
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