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1401 - 21st -Street, Suite 407
Sacramento, Califdrnie‘ 95814
Telephone:: (916) 445-1888

STATE .OF CALIFORNIA

NEW MOTOR VEHICLE BOARD .

fInlthevMeEter"pf the:Petition~e£'
' FRANK I. REﬁDING,‘ | _Petiﬁiotho.lP¥47e77
| | Petitioﬁer,_ | |
VS :

JOHN LEMME and AMERICAN HONDA
MOTOR COMPANY, INC.,

Respondents.

.

- DECISION

The attached Proposed ﬁeéisipn of the.Heering Officer
is hereby.adopted.byifhe‘Ne& Motor'vehicleleard es its
Deeisieﬁ in the abeve entitled matter;‘A o
" This De0151on shall become effectlve forthw1th._

IT IS SO ORDERED thls'gé day of September, 1979.

; . o '~ FLORENCE s POST
' - S - President =
New Motor Vehicle Board
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‘”FRANK I. REDDING,,i.

. JOHN LEMME and AMERICAV HONDA
3 ‘MOTOR COMPANY INC.,

1401 - 21st Street, Suite:407

' Sacramento, California 95814

+ Telephone: (916) 445-1888

- STATE OF CALIFORNIA
. NEW MOTOR VEHICLE BOARD -
In the Matter of the Petltlon of

Petition No. P-47-77

'{:Petitioner,

'VS-V

Protestants.

PROPOSED DECISION .

Procedural Background

.l;,‘On September 30, 1977 Pétitidner Frank I.-Reddincﬂb

: flled hls petltlon agalnst respondents, John Lemme and Amerlcan .

'Honda Motor Company, Inc., pursuant to Vehlcle Code sectlon 3050(c) l/ ;

--2.' A hearlng was held on February 19 1978 before Anthony

ﬁ- Skrockl, Hearlng Offlcer of the New Motor Vehlcle Board

-_whereln petltloner and respondent John Lemme were in pro per )

and respondent Amerlcan Honda Motor Company, Inc., was represented

: by Arnold P. oklar, Esq.,'of Lyon & Lyon, and on March 26, 1979

before Richard C. Wulllger, Hearlng Offlcer of the New Motor

Vehicle Board, whereln petltloner was in pro per, resnondent

1. All references ‘are to- the Vehicle Code unless otherw1se
indicated.
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;"John Lemme was’represented by:suajen CQ Stewart, Esq;, and""

respondent Amerlcan Honda Motor Comnany, Inc.,'dld not appear.

‘Both hearlngs were held in Los Angeles, Callfornla;.

Issues.Presented
"f3.t*Petitioner contends that:-
'z( ) Respondent John Lemme dorng busrness as Santa Ana

Kawasakl at 1850 E Edlnger, Santa Ana, Callfornla, and as f_n

‘pHuntlngton Honda at 7911 Warner Avenue, Huntlngton Beach
;Callfornla,'"has turned hlS Kawasakl store 1nto a Honda

'dealershlp" in v1olatlon of Vehlcle Code sectlons ll7l3

11713.2, and 320- and !. o

(b) Respondent Amerlcan Honda Motor Company,.Inc., has,”

~;enfranchlsed respondent Lemme as a Honda dealer at
~'l8501E. Ed;nger; Santa-Ana,_Callfornla,_1n vlolatlon of

section 3062.

Flndlngs of Fact

4. Petltloner has been a Honaa motorcycle dealer 51nce

Aprll 14, l977 located at BOOl_South Maln Street,_Santa.Ana,_i

.Callfornla.

o 5. Respondent Lemme has been a Honda motorcycle dealer
for several years at Huntlngton Beach, Callfornla, d01ng

bus1ness as John Paul's Huntlngton Honda and has been a

'L-Kawasakl Motorcycle dealer since abprox1mately July l 1977)

located at 1850 E. Edlnger, Santa,Ana, Callfornla, dorngfwy =

'.‘business as Santa Ana Kawasaki.g/ -

2. Evidence was introduced at the March 26, 1979, hearing

by the respondent Lemme that escrow is about to close for
the sale of Santa Ana Kawasaki.:

L




Honda locatlon.

l6.' Respondent Amerlcan Honda Motor Company, Inc., is _:‘

the franchlsor of both the petltloner and respondent Lemme E

:‘at hlS Huntlnqton Beach locatlon.

7. Respondent Lemme is not authorlzed by respondent

'Amerlcan Honda Motor Company, Inc., as a Honda dealer at

' Lemme s Santa Ana locatlon.'

'“,;8;j Respondent Amerlcan Honda Motor Company, Inc.,;didx.

TR

not establlsh respondent Lemme as a Ponda franchlsee at the

lff-Santa Ana locatlon ln.Vlolatlon of sect&on 3062, nor nas
"~~1t v1olated any other code sectlons, nor has 1t part1c1pated

' ip any of the” alleged violations by respondent Lemme.:'

LU

9. Respondent Lemme has not sold any new Honda motorcycles~

'_from the Santa Ana Kawasakl locatlon.

lO, Respondent Lemme has not advertlsed new Honda mctor—“”

cycles for sale from hlS Santa Ana Kawasakl store

11, Inlthe_latter“part of 1977, respondent'Lemme displayed -

_ two'new'Honda'motorcycles at his Santa-Ana'Kawasaki location.d
:1n order to promote accessorles and palntlngs.piThey werevnOtAA'

'.ffor sale at that locatlon, they bore a 51gn referrlng to

)

:7‘:‘respondent s Huntlngton Honda locatlon glVlng 1ts address and

telephone number,.and were in fact sold at’ the Huntlngton
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12. Respondent Lemme does not perform Honda factory

. warranty service at his Santa Ana Kawasaki location. =

.113..'RespondentrLemme hadfthe followlng sidnS-displayed:
at'his Santa Ana Kawasaki-location referring‘to Honda{r“'
- i(a): "Discounts Parts Accessorles Honda Kawasakl Xamaha"_
A(b);'“éuper Discounts Kawasakl Honda Parts and Accessorles" o
',_(é) '"Honda Kawasakl Factory Warranty Seerce Center“ |

'Kd)' "We Service Honda 90 Day Warranty."'

:The flrst two (a & b) and last (d) were not false or mlsleadlng,"
but-the thlrd_(c) may,have been. All signs: except the last (a).

fWhich now reads "We service Honda", were removed by respondent S

1n late 1977.”_‘“
d 14, Respondent Lemme sells Honda parts and serv1ces Honda

motorcycles at his Santa Ana locatlon,Aand he advertlses that

. fact and desires to promote these act1v1t1es.

' ‘15;- Respondent Lemme s Bulletln no. llO statlng "Second

Locatlon Serv1ce Only, Santa Ana Kawasakl, 1850 E. Edlnger,

. Santa Ana, Callfornla 92705" is not mlsleadlng or false as

to Honda at the ‘Santa Ana locatlon and does not constltute
acting as or hold;ng hlmself out as a Honda_dealer at that
location. This bulletin was apparently discontinued in late

1977.



lG.v Respondent Lemme used the words "factory tralned" 1n

his newspaper advertlsements in the Santa Ana Reglster on

 July 3, l977,.and his c1rcular_from John Paul's Cycle»West, Inc.

17.- Respondent Lemme is llcensed as.a dealer only

18. Respondent Lemme made no statement that would lead

" the publlc to belleve that he conducted a. Honda dealershrp

.4at the- Santa Ana Kawasakl locatlon noxr dld he in fact conduct

' ‘a Honda dealershlp at that locatlon

"PConclusions of Law. -

19. Lemme 5 newspaper advertlsement appearlng ln the

'.‘Santa Ana Reglster on July 31 1977 referrlng to “Honda is

'at worst amblguous but is. not false or mlsleadlng w1th respect

. to Honda at the Santa Ana Kawasakl locatlon. . This advertrsementl_lf'

shas apparently been dlscontlnued

| - 20. The dlsplaylng of two Honda motorcycles at his Santa |
7Ana Kawasakl locatlon for the purpose of promotlnq accessories
_and palntlngs did uot constltute operatlnc as or holdlng hlmselfhs.*
out as a Honda dealer at the Santa Ana locatlon on the part of
: respondent Lemme.-’f |
21. The fact that the slgn on the two Honda motorcycles."
'“{dlsplayed at the Santa Ana Kawasakl locatlon referred to the
"Huntlncton Honda locatlon does not constltute advertlslng or
’offerlng for sale. any vehlcle not actually for sale at the
Apremlses of such dealer or- avallable to such dealer from.the
manufacturer ox dlstrlbutor . ; at the time of the adver—'
‘tlsement or offer . .‘QP under sectlon 11713(b) .

22. Respondent Lemme ] newspaper ‘advertisement appearlng

‘ July:B, 1977, in the Santa Ana Register referring to warranty'
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work is at worst amblguous‘but is not false or mlsleadlng w1th
're5pect to Honda at the Santa Ana Kawasakl locatlon | In any
}/i> . 'event, the advertlsement has apparently been dlscontlnued
\ o . 23. The ‘selling of Honda parts and ‘the serv1c1ng ofl
Honda motorcycles at ‘the Santa Ana locatlon and the advertr51ng
Sv‘and promotlng of these act1v1t1es do not constltute actlng as
i ':?.i i‘la Honda dealer ox holdlng oneselfuout to be‘a Honda!dealer at“"fbf

the Santa Ana locatlon.

‘ e ©24. The use of ‘the words "factory tralned"lln the news— E
| R _

paper advertlsement in the Santa Ana Reglster on July 3 1977,.
and 1n the c1rcular from John Paul Cycle West Inc.,7ls at .
.worst amblguous_and 1slnot mlsleadlng oxr false as to Honda
: at the Santa Ana Kawasakl locatlon, and'does not constltute
g ,actlng as or holding oneself out to be a Honda dealer at the -
ﬂf : f-: Santa Ana Kawasakl locatlon. The use of these words was.
l’<;>i' .ltapparently dlscontlnued in late 1977.
| 25. Sectlon ll7l3 2 prohlblts conduct by n@nufacturers,

fmanufacturer branches, dlstrlbutors,_and dlstrlbutor branches only;j

- 26. The prohlbltlon of section-320 applles only if there.

L1 _

“1s more: than one type of busrness conducted by -a llcensee at
“his place of bu51ness. Respondent Lemme carrles on only a

:motorcycle dealershlp at the Santa Ana locatlon..

Determination of Issues

A'ﬁl;n’Petitloner has failed to establish that:

_(a) Respondent John Lemme has turned his Santa ‘Ana Kawasakr .
- ‘_ o ’store into a. Honda dealershlp in violation of sectlons ll713,
| | 11713.2, .and 320; and | |

|  m

~enfranchised respondent Lemme as. a Honda dealer at 1850 E. Edinger,

" Respondent American Honda Motor Company) Inc., ‘has




Santa Aha;'celifornia}'in violation offeectionr3d62Q

) \>.:h'." : : ,.-. R % % om % *'k,*.* *
The followmng proposed dec151on is: respectfully Qubmltted

The petltlon is denled. The respondents have not Vlolated

the spec:LfJ.ed Vehlcle Code sectlons. .

S A hereby submlt the foreg01ng
e A - which constitutes my proposed
decision in the above entitled
matter as a result of « hearing
_had before me on the above dates -
at-Los Angeles, California, and
recommend its adoption as the
decision of the New Motor Vehlcle

- Board. :

Dated: _'August 24, 1979

RICHARD C. WULLIGER
Hearing Officer :
New Motor Vehicle Boardr'




