Agreement. The Warranty Policy and Procedures Manual is

incorporated into the Dealer Sales and Service Agreement by

- —reference’

160. On or about June 15, 1990, MMSA advised Hayward that
it had scheduled an audit of all warranty claim records
commencing on June 25, 1990.

161. The audit was rescheduled to commence on July 16,
1890.

162. The audit continued thfough July 27, 1990, and MMSA
gave Petitioners the Audit Report indicating there were
$145,964.66 in claims subject to charge back which had been
previously reimbursed to Hayward for warranty work performed.

163. MMSA received documentation after the audit from
Petitioners substantiating some of the c¢laims in the charge back
L“;“WHefé£§lﬁﬁéigéeducéd“the'cﬁafgé“back“toééiST%éaﬁ;7§:HT:LST:ﬁLL;;**;;5L:¥;£L

164. MMSA reaffirmed its commitment to charge back these
amounts to the account of Hayward based on noncompliance with the
provisions of the Warranty Policy and Procedures Manual.

165. On February 3, 1982, Petitioners instituted the
instant proceeding before the Board.

B. Findings of Fact Pertaining to the Interpretation of the
Dealer Sales and Service Agreement.

166. Zaheri signed an Interim Sales and Service Agreement
on June 16, 1988 by which he agreed to be bound and to comply
with the Warranty Manual. On March 28, 1989 Hayward renewed its
Dealer Sales and Service Agreement, and again renewed the
agreement on March 28, 1892. Both of these subsequent agreements
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contained similar language binding Hayward and Zaheri to follow
the Warranty Policy and Procedures Manual.

- 167 'Thé~Dea1er—§ales—andmservice“Agreementhtandaf&fff e ~--»~3?
Provisions include the following language:

Warranty and policy service shall be performed in
accordance with the Warrantyv Manual and any related
bulletins and directives issued from time to time by
MMSA to Dealer... Dealer shall be responsible for the
timely submission of warranty claims in the format
" regquired by MMSA.

168. A breach of the warranty policy is a breach of the
coﬁtract. -

169. The Warranty Policy and Procedures Manual was accepted
into evidence without objection and marked Exhibit 6.

170. MMSA, via the DSMs, was responsible for reviewing the
entire contents of the current version of the Warranty Policy and

.. Procedures Manual with Hayward. . .. ...

ui?l. 65 October 10,v1988, Zaheri, Tom Gannén (“Gannéﬁ"),
Hayward Service Manager, and Jennifer Ratiiff, MMSA District
Service Manager, all signed the MMSA Dealer Acknowledgement Form
which confirmed that they have reviewed the entire contents of
the warranty manual with Ms. Ratliff.

172. MMSA provided ample training and instruction regarding
the Warranty Policy and ﬁrocedures Manual.

173. MMSA provided a Warranty Policy and Procedures Manual,
service training assistance, a DSM to answer qguestions via
telephone and in person, who also reviewed the process monthly,
and a hotline to answer dealer guestions.

174. Dealer Contact Reports prepared by MMSA District
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Service Managers document that MMSA provided assistance to
Hayward with respect to warranty policy and prdcedure.

175, -When Gannon- needed to -consult the manual, he was able
to f£ind the answers to his questions. If he needed to clarify
things he would talk to the DSM or a warranty administrator at
MMSA.

176. Zaheri admitted that he never told MMSA that he wanted
to work with MMSA to correct the problems in his service
department or to implement the corrective actions MMSA
recommended.

177. The manual provided for certain types of warranty
repairs to be approved by the DSM or Regional Service Personnel
for certain types of'claims before proceeding with the repair._

This procedure is known as a prior work authorization (PWA).

1

e ] TS A-PWA-Only-authorizes- the repairs to-be-performed-and - -t

the claim to be submitted. It deoes not guarantee payment of the
¢laim. The claim must still be properly prepared and valid.

175. Prior work approval must be obtained from the MMSA DSM
before proceeding with repairs. A PWA can be obtained after a
visual inspection or after talking with the service manager over
the telephone.

180. MMSA gave PWAs over the phone and in person in
compliance with the reguirements of the Manual.

181. The manual cannot possibly cover each and every
possible labor operation for a wvehicle.

182. MMSA had an established course of conduct communicated
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through its DSMs that did not require strict and literal

compliance with the terms of the Policy and Procedures Manual.

Mitsubishi DSMS'issued*PWAsmeven‘if“a“repair“orderf&id'not'comply“

with all of the requirements of the Policy and Procedures Manual.
The manual was not strictly followed or enforced by DSMs.

183. MMSA had an unwritten policy of providing PWAs after
the work had been completed. This policy shall be referred to as
the "second PWA policy" or "PWA of the secoﬁd type".

i84. ﬁMSA“modified the Dealer Sales and Service Agreement
with respect to the second PWA policy. The total amount of
charge backs in this category amounts to $57,054.68. MMSA is not
entitled to charge back this amount because of the contractual
modification. However, the substantiated fraudulent warranty

claims submltted by Hayward offset the $57 054.68.

2"185f ‘The Spec1al Instructléns for the manual provxde Rzt
"each warranty claim must be substantiated by a dealer R.O.
(repair order) on which the actual labor hours worked has heen
mechanically time punched."

186. Where the records do not substantiate the claims, MMSA
has no basis on which to conclude that the work was necessary, or
was performed in compliance with recommended repair procedures.
Gannon could not, if he were only to look at a particular repair
order, be able to determine whether it was fraudulent or genuine.
Hayward has the duty to document the claims submitted to MMSA
under the Warranty Policy and Procedures Manual.

187. MMSA‘'s documentation requirements are consistent with
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accepted trade standards for good and workmanlike repair.

188. MMSA's requirements are consistent with the California

- Automotive-Repair Act in that the Act reguires--that .repair_-orders -

specify the repair performed and the parts supplied, indicate
customer authorization by the customer’s signature on the repair
order and authorization to do work in excess of the work
-specified on the repair order, and return ;eplaced parts to ‘the
customer upon request.

189. MMSA’'s documentation requiréments were designed to
insure only valid claims were paid.

180. DS8SMs commenly instructed dealers to use the MMSA
warranty operation code that most closely approximated the actual
repair performed.

191, The Warranty Policy and Procedures Manual permits DSMs

instructed to add the excess labor costs to the published amount
entered under the related labor operation.

192, Hayward failed to comply with all of the regquirements
of the Warranty Policy and Procedures Manual.

193. The Warranty Manual states that normal diagnosis and
test time ig included in the time allowances published and must
not be inciuded as a separate item on a Mitsubishi Warranty
Claim. Gannon charged MMSA for diagnosis time because he felt it
was "fair" even though he knew this was a violation of MMSA
policy.

194. The Manual further provides that "all parts replaced
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under warranty must be either returned to MMSA or must be held
for 3 months after repair date." Hayward typically kept parts
- longer -than 90-days.- =« =« o oo sem el

195, When Hayward sought to enforce the Dealer Sales and
Service Agreement, MMSA set up the fraud as an affirmative

defense.

C. Findings of Fact Pertaining to the Agency Relationship
' between Mathew Zaheri and Havward Mitsubishi Employees.

196. MMSA’'s Western Region sent a memorandum to a vice
president of MMSA recommending the éppointment of Zaheri as a
Mitsubishi dealer. Nowhere in the memorandum is there any
indication of doubt about Zaheri’s management capabilities, in
service operations or otherwise.

197, Zaheri was unable to name any individual he considered

to be key personnel There were no key 1ndlv1duals,_rather the

service and parts departments as an unnamed whole, were the key
personnel allegedly so vital to Zaheri.

198. Zaheri admitted that MMSA had no responsibility to
£ell him whom to hire in his service department.,

199, Zaheri acknowledged that it was his responsibility to
employ qualified technicians, service advisors and service
managers.

200. Zaheri promoted Gannon to the position of service
manager based on the recommendation of the Hayward Parts Manager,
John Radergard. |

201. Gannon never asked Cooney or Brian Nicolson
("Nicolson), a former Hayward Service Advisor, if they
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participated in the warranty fraud.

202. Gannon admitted to his involvement in the warranty
fraud perpetrated by Hayward regarding the 'submission of warranty
claims for diagnosis where there was no actual repair attempted.
These submigssions were part of "Gannon’'s policy" even though he
"knew it was in violation of MMSA policy."

203. Mike Tuttle {("Tuttle"), a former Hayward Service
Advisor, and Nicolson were both dismissed by Zaheri for dishonest
activities. " Tuttle was dismissed for sﬁealing‘a head. Nicolson
was dismissed for‘bringing in parts that did not belong to the
shop. These terminations were not for warranty fraud.

204. Sue Cooney ("Cooney"), allegedly involved in the
fraud, and Gannon, admittedly involved in the fraud, still worked

for Hayward as oif August 19, 1993 and September 14, 1953,

_.respeckively. . Presently, Gannon._audits. the. repair orders.. . ...

205. Zaheri never fired anyone for claiming to do work they
did not do. Furthermore, he took no corrective action after he
received the warranty money from MMSA.

206. Zaheri admitted that he never told MMSA that he wanted
to work with MMSA to correct the problems in his service
department or to implement the corrective actions MMSA
reconmmended.

207. Zaheri acknowledged to MMSA executives that if they
were telling him that his people stole, just tell him how much,
and he would write them a check.

//
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D. Pindings of Fact Pertaining to the Defense of Estoppel.

208. MMSA performed an audit in July 1990 which resulted in

- Hayward being charged back-for -improperly submitted-warranty -- - - --

claims.

209. Neither the language in the Interim Sales and Service
Agreement nor the Dealer Sales and Service Agregments imply a
fiduciary relationship_between Hayward and MMSA which would give
rise to the duty to disclose.

210. MMSA has the -right to conduct warranty audits
subsequent to a warranty claim having been paid through the MMSA
computer system and to debit warranty claims not found in
conformance therewith. There is no exception for claims with a
PWA,

211. There is a Ffailure of evidence that there was an

212, The DSMs of MMSA had an established practice of
providing PWAs after the repair was completed. The DSMs always
provided Gannon with PWAg after the repair had been completed.

213. The Dealer Sales and Service Agreement Standard
Provisions provides as follows:

Any failure of either party at any time to require

performance by the other party of any provision hereof shall

in no way affect the full right to require such performance
at any time thereafter, nor shall any waiver by either party
of the breach of any provision hereof constitute a walver of
any succeeding breach of the same or any other provision,
nor constitute a waiver of the provision itself.

214. The PWA process in no way changed or nullified the

dealership’'s responsibility and obligation to properly code its
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- immune from subseguent-warranty-.audit, only -that -the-dealership - -- - - - -

Qbésisieproﬁideitfa&ﬂinﬁﬂaﬁdﬂéééistéhée:tokﬁayward-in proper~?~ 1 -

warranty claims submitted to MMSA for reimbursement. A PWA is

not a guarantee that the warranty c¢laim was valid or somehow

s

is authorized to submit the warranty claim for payment to MMSA.

E. Findings of Pact Pertaining to the Duty to Disclose.

215. Hayward was a new store and a new, separate
corporation with a new owner.

216. It was MMSA’'s policy to refrain from discussing the
business of one dealer with another dealer.

217. Terry Tomas ("Tomas"), MMSA Regional Service Manager,
suspected in May 1990 that the entire service department at
Hayward had been involved in warranty fraud. Tomas did not share
these concerns with dealership principals.

218. MMSA's District Service Managers did, on a regular

ot

warranty claim submission and documentation. Contact Reports,
prepared by the DSMs contemporaneously with their conversations
with personnel at Hayward, that document their wvisits to Hayward,
explain that the DSMs did continually bring problems in Hayward’'s
warranty administration to the attention of management at
Hayward.

F, Findings of Fact Pertaining to Fraud.

219. The fraud has a tendency to prove or disprove an
affirmative defense, therefore it is relevant. Cal. Evid. Code §

210 (Deerings, 1986)

220. There are numerous examples wherein Hayward submitted
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false warranty claims to MMSA.

221, Zaheri believed that Nicolson wrote false warranty

e - clgims—and-the possibility that  Chris Mack-("Mack"%;~Amih*Ahrar‘m"“m-—~m4*
(vAhrari"), Jesse Gistand {"Gistand"}, three former Hayward |
Service Technicians, and Tuttle committed warranty fraud while
employed at Hayward.

222, Virtually every technician admitted to involvement in
the warranty fraud. Ahrari denied involvement in the fraud;
however, he is unbelievable as a witness.

223, Gistand, Mark Meagher ("Meagher"), Ahrari, and Tuttle
were all involved in and/or aware of the warranty fraud at
Hayward.

224. Meagher identified four false warranty claims for
fender adjustments and testified that he had never adjusted a

.WMm:ééndeffoﬂ;a MibSUBiShL VERLCLE:: - o« e sl e i e ;gﬂju_wm;ﬁ;.fZ;L:fii

225. Ronald Bertram ("Bertram"), a MMSA Warranty Cost
Control Specialist, was on the launch committee for MMSA’s new
Eclipse. He printed off all warranty claims for the Eclipse when
it first came out and noticed that Hayward had an unusual number
of fender adjustments. Bertram called Gannon at the dealership
to gain information about what was going on with the vehicles and
Gannon informed Bertram that the fenders needed to be adjusted.

226. MMSA launched an investigation of an apparent guality
control problem with its new Eclipse on the basis of false claims
submitted by Hayward. The launch committee for the new

Mitsubishi Eclipse reported to the factory that the Eclipse had a
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product quality problem in assembling the fenders.

227. MMSA engineers thought the Eclipse had a defective

.. ~-fender-based .on—the number of warranty claims.submitted by .. _.___. -

Hayward and worked to fix a non-existent problem.

228. Meagher deliberately falsified repair orders for
transmission repairs, knowing that the customer would come back
to Hayward because the transmission was not fixed the first time,
and the dealership could submit two warranty claims for
transmission repairs.

229. The Warranty Audit Report evidences thét the auditors
found $17,111 worth of warranty claims for shop comebacks or
ineffective repairs. No matter what the reasons were for the
comeback, Hayward’s high incidence of comeback repairs has
damaged MMSA's reputation. |

ez 230, Meagher. has. never ¢entered a.steering wheel at_ ...
Hayward, and all but two electrical dash repair orders were fake.

231. Meagher estimated one out of every five warranty
‘repair orders he wrote during the period of his employment at
Hayward was false.

232. In the two-year period covered by the audit, MMSA paid
Hayward $125,835 for KM175 transmission repairs.

233. When Meagher was employed at Hayward during the period

January of 1991 to May of 1992 he did most® of the transmission

¢ This administrative law judge defines "most,"

conservatively as 51%. Exhibit 276k shows that $3i00,073.92 of
KM175 claims were submitted during the period of Meagher’s
employment. Taking 51% of $100,073.92 there is a total of
$51,037.70. Using Meagher’s testimony that 80% of his claims

43



repairs.
234. Meagher testified that 90%° of the transmission
repairs he wrote on KM175 transmissions were false.

235. Obtaining parts from the parts department was not

necessary to make the repair order "fly,", according to Meagher,
but he said "everybody did that ... and the Parts Department
said, 'I don’t want them’. You know, you take them with you.
You do whatever you want with them." Once, Meagher made a parts

trade with the Hayward parts manager; John Radergard. Meagher
traded those parts in for new parts he needed for his truck.
236. Nicolson was employed as a service advisor at Hayward
from November 1989 through 1990.
237. Nicolson téstified that any car that came in that was

within the warranty pericd would receive add-on repairs.

——-gometimes they wrote the-add-on repairs- on-—the-customer’s copy of == ==

the repair order and misrepresented to the customer that they did
the add-on repairs. Someﬁimes, they released the vehicle to the
customer and then added on a couple of things and closed out the
repair order. Thus the consuming public was defrauded as well.
238. UNicolson testified that 90% of the PDI claims that
Hayward submitted to MMSA with miscellaneous adjustments ("add-
ons") were fraudulent. Joel Kmetz, the Board's expert, confirmed

that among the charged back claims, $15,045.04 of them were PDI

were false [infra, see footnote 5] there are $45,933.93 in
fraudulently submitted warranty claims for KM175 transmissions.

5 Meagher testified that 9 out of 10 transmission repairs

were fraudulent.
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add-ons.®

239. Meagher and Tuttle testified that Cooney and the other

service advisors, Randy McDaniels, and Briam Nicolson, —all—-—— ="

participated in preparing false repair orders. The only way a
technician can get a repair order to write a false claim was when
the service advisor printed it. When Tuttle wrote false warranty
stories, they always began with either Gannon or one of the
sexrvice advisors handing him a repair order.

" 240, Gannon authorized tecﬁnicians to perform add-on fepairs
under warranty without obtaining approval of service management.
Ganneon instructea the technicians to perform add-on repairs to
boost his warranty sales, and to promote productivity.

241. Meagher obtained PWAs for fake warranty claims he was

inveolved in writing. Meagher specifically recalled Gannon and

Coomey calling their DSM, Rick Readinger' ("Readimgerm) —to™ = - == =

request a PWA for a fake claim. Meagher commented that Readinger
had nc reason to doubt the validity of the claim.

242. MMSA relied on its dealers to take responsibility to
ensure conly valid claims were submitted. MMéA's computer is not
capable of detecting warranty fraud. The computer will not
reject a claim if the dealer has overcharged for labor or for
parts, or if the dealer claims labor to replace a part but does
not claim that a new part was used, or i1f a dealer claims a labor

operation unrelated to the described repair.

6 Taking 90% of the charged back claims, $15,045.04,
there are $13,540.54 in fraudulently submitted warranty claims
for PDI add-ons.
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‘Laccepted thelr word The DSMs assumed they COUld rely on”

243. 1In practice, the second PWA policy, the authorization
to do the work was typically given after a telephone call between
the dealershlp “EHd EHE DSMWitR HO lnspectlon “ofthe vehicle, T

244, This course of conduct between the DSM and the
dealership assumed a relationship of honesty between the
dealership and the DSM because the vehicle which was the subject
of warranty repair almost always had left the dealership before
the DSM could go on;site to the dealership. 1In practice, the DSM
did not perfornla pfior inspéction of the vehicle on Which the
dealership claimed that a valid warranty repair needed to be
performed.

245, Gannon understood that when the technicians told the
DSMs that they had done the work and that i1t was necessary to
correct a factory defect, the DSMs believed the technicians and ‘

e e - S
dealership personnel.

246. MMSA’'s monthly WAS report, which includes the EPUS
report, éhowed that most of the time Havward was within
guidelines of MMSA. Zaheri had a WAS report available to him
during the two vear period; and these monthly reports were
reviewed with Hayward management regularly.

247. Hayward's Operations Manager, David Ziony ("Ziony"),
tampered with the time clock to create phony repair orders in an
attempt to trick MMSA auditors.

248. Ziony intentionally created fake repair orders and

planted them in the files for the auditors to find. Ziony
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figured out how to use the ADP system printer in order to print a
duplicate repalr order. It was of no concern to him that the
mauditors may very well have believed that the duplicate. repair )
orders were true repair orders. It never crossed Ziony’'s mind
that by creating a falsified repair order, he was defrauding the
auditors.

249. Ziony put the original repair orders that were
duplicated in a folder, and he left the forged repair orders in
the dealership files. ) -

250. There is no substantial evidence in the record of
Hayward’s claim‘of MMSA's knowledge of the forgery or Hayward's
claim of MMSA's wilfully withholding documents in discovery

allegedly given to MMSA by Nicolson.

251. The Warranty Policy and Procedures Manual providéé

—-that dealers will permit MMSA to.make examinations and-audits.of .. .i:ol

accounts and records at any time during regular business hours.

252. Bertram and Readinger went to Hayward on June 25,
1990, to begin the audit. Zaheri knew they were coming but would
not allow the audit. Zaheri stated that the service files were
not ready because they were being "moved."

253. The auditors were turned away from the dealership when
they first arrived to conduct the audit because Zaheri was in the
process of "restructuring” the files at the time.

254, The audit took place from July 16, 1990 through July
27, 199%0.

255. During the audii, Bertram explained that the auditors
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wanted to see the entire vehicle history file. However, Zaheri

had instructed Ziony that the auditors could only see repalr

-——orders—that they specifically-identified—-and-not -the—entire e
vehicle history files. Bertram explained that the auditors
needed to see the whole file, and that it was to everyone’s
benefit to look at the entire file, but Ziony repeated that
Zaheri had instructed him not to giwve the auditors the entire
files. Bertram eventually got the entire vehicle history file.

256. In November of 1990, Zaheri demanded that the entire
audit report be reversed.

257. In January of 1991, at the MMSA Advisory Board meeting
with three MMSA vice presidents, Zaheri demanded that MMSA (1)
reverse the entire charge back, and {2) issue a written letter of

apology to Hayward stating that the audit was wrong and that

‘Hayward ‘i@ Nothing Wrong. - -« = = fee — o it ioil

258. Ziony spent approximately 2,000 hours reviewing
paperwork related to the audit in an effort to refute the charge
back. Mike Griffin, a management employee at Zaheri’s Volkswagen
dealership, put in another 500-1,000 hours. Gannon put in
another approximately 50 hoﬁrs.

259, Zaheri was fond of testifying repeatedly about the
statements to MMSA that "If you're telling me I stole from you,
we’'ve got some serious problem. If you're telling me my people
stole, just tell me how much it is, I will write a check."

Zaheri never stated what type of hard facts he would need in

order to decide for himself that a claim was fake or legitimate.
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260 -Zi0ny Gid not join Hayward until April- of 1990 and. . e——m oo

Yet, Zaheri admitted that he could not distinguish a legitimate

claim from a fake claim.

thus was not employed for most of the twenty-four (24) month
period covered by the audit. Ziony does not actually sell cars,
work as a technician, or help out with market attempts.

261. Nevertheless, Ziony testified to the following
implausible explanations for the unsubstantiated claims:

a. mistakes in entering vehicle identification
numbers and customer information into the ADP
computer system at the dealership;

b. that the wind sometimes blows away parts
requisition forms, so parts are not billed to

repair orders;

C. that parts department employees might forget to
bill out parts they gave to technicians;

d. that parts department employees may blll parts to ...

S 1 wrong-line-on-the-repair order; - - - et e

e. a service advisor may neglect to record repairs
separately on the repair order and might record
the use of a part for the wrong repair;

£. parts department employees may give the wrong part
to the technician;

g. technicians might use parts from bulk supply so
the service advisor might forget to charge out a
part on a warranty claim; and

h. service advisors may make errors in entering labor
operations codes.

262. Zaheri told Meagher he would prosecute people for
stealing if they cooperated with MMSA,
263. Tuttle testified that Zaheri said he would press

charges against anyone that blew the whistle. Tuttle also
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testified that Gannon told him that Zaheri had actually sued
Nicolson. Gannon said that Zaheri could out spend any technician

" in courtl UTUttle admitted ‘that He wasg ‘afraid that Zaheri would "~~~
sue him for testifying.

264. Ahrari admitted that Zaheri threatened to sue anyone
who started problems for him by talking to warranty
representatives.

265. Gannon admitted that Zaheri told him that he intended
to sue Nicolson. He also admitted telling aAhrari that zaheri was
going to sue Nicolson.

266, Zaheri took corrective action regarding the stealing
by his employees of warranty parts and the boat motor from
Hayward, however, Zaheri did not repudiate the fraudulent writing.
of warranty stories or take any corrective action.

“””2672“*Zaheri“nQVer'Eold'the“Eéchnibiéns“at*Hayward”not to® o

1L

write fake claims. Nor did Zaheri ever instruct Gannon, when
Gannon was the service manager, or Mr. Souza, when he became
service manager, to tell the technicians not to commit warranty
fraud. Gannon never instructed the service advisors toc tell the
technicians not to write false claims.

268, Neither Zaheri, Ziony, nor Gannon did anything to
investigate the fraud. Hayward never fired anyone as a result of
what was discovered in the audit, or in the course of this
litigation. Zaheri did nothing to investigate whether Gannon was
involved in the fraud at Hayward.

269. PEmployees involved in the fraud still work for the
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dealership.

270. Gannon'’'s present job at Hayward consists of reviewing

—- paperwork tomake sure-everything is in order: " Specifically; to- -~

make sure all the warranty paperwork was in order by virtue of
the Policy and Procedures Manual. If the warranty repair orders
did not follow the guidelines and requirements of MMSA, Gannon
was to bring it to the attention of the Hayward Service Manager
and also to Zaheri.

271. MMSA's-warranty‘system allows for claims'to be made
without first inspecting documentation. It further provides for
reimbursement of those claims without providing any further
information to MMSA.

272, MMSA paid money to Hayward if all of the appropriate

slots on the computer screen were filled,

““““"““*273?”“MMSA“paid“Hayward‘s”Warranty'claims'as“they“were T s

submitted.

274. MMSA would then seek reimbursement from its vendors
for defective parts.

275. Zaheri kept the money and never tried to ascertain the
extent of the fraud.

276. Zaheri must be held accountable to MMSA for the
warranty fraud that was committed at Hayward and Hayward should
not be paid for fraudulent warranty claims.

277. The issue raised by Petitioner of reimbursement of the
vendors is irrelevant and involves a separate agreement between

parties not present in the instant action.
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G. Findings of Fact Pertaining to the Validity of the audit.

278. There was no convincing evidence of serious flaws in

the Audi t- R-eport -...- e s = e s e eee L Cmn i e e e e _:_fr_

279. MMSA uses a variety of selection tools to determine
which dealersﬁips are to be audited. Those methods of selection
have included, in the past, recommendations from guality control
personnel; recommendations from fieldApersonnel; random reviews
of warranty claims; and computer reports which disclose some out
of line conditibns.

280. The main reason MMSA selected Hayward for audit was
because Tomas, Bertram, and Robert Vrabel {"Vrabel"), MMSA
Manager of Warranty Protection Plans, reviewed a number of
warranty claims MMSA had paid to Hayward and observed a number of
suspicious patterns. Tomas épenﬁ four days reviewing six months
' worth“bf“Haywarﬁ‘claimST* TomaS“ésked“thE“waéranty;depérﬁménﬁJ£O‘"*“;“L*Ji‘
review Hayward’'s claims, and they saw the same trends.

281. The decisgion to audit Hayward was not influenced by
any prejudice or racial bias against Zaheri. Nor were the audit
decisions in any way influenced by prejudice or racial bias.

282. While not identical, the warranty audit reports of
other Mitsubishi dealers are so similar as to belie
discrimination.

283. Typically, audits take one to two weeks, depending
upon the volume of claims the dealership submitted to MMSA, and
the volume of questionable claims. Another factor MMSA takes

into consideration in deciding whether to conduct an audit for
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"dollars; the greater the possibility thit the auditérs will spend = ~

included claims MMSA paid to Hayward over the previous two-year

“time perivd, which Wds £N& §fandard’ timé Coveréd by an audit,’

one week or two weeks is the total warranty payments MMSA has

made to the dealer and, in general, the higher the number of

—

two weeks at the dealership. Sometimes MMSZA sends one auditor,
and someitimes two auditors, again, depending upon the size of the
dealership and the amocunt of warranty work for which MMSA paid
the dealership. The Hayward audit took two weeks.

284, Bertram was not given any instructions about how to
cénduct the audit. He had pérformed about half a dozen audits
before.

285. 1In preparation for the audit, Bertram started with a
computer-generated report which lists all of the warranty repairs

to a vehicle by vehicle identification number (VIN}. The report

since the Warranty Manual reguires dealers to hold their records
for two vyears.

286. The auditors reviewed all documentation within each
vehicle history file and looked for any pattern or anything out
of the ordinary.

287. The auditors allowed Ziony additional time to send
missing documents to MMSA during the week following the audit.
Hayward sent documents considerably past the deadline, but MMSA
accepted them even though they were late.

288. Many of the warranty parts which were supposed to be

kept using a 10-bin system for parts inspection were not there.
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At the end of the parts inspection, Bertram gave Ziony an
overnight period to locaté.parts, even though MMSA had never
granted a dealer more time to locate éarts. The auditors
accepted all.of the parts submitted on the following day despite
their doubts that the parts were the parts removed from the
vehicle.

289. Several months after .the audit, Zaheri’met with MMSA
Western Regional representatives in. Burlingame and provided still
more documentation to suppoft his position regarding the éudit.
In January 1991, Zaheri presented still more documentation to
support the claims at a meeting with three MMSA Vice Presidents.
MMSA extended several invitations to Hayward to submit additional
.supporting documents. MMS2Z adjusted the amount ¢f the charge

back on the basis of these late-submitted documents.

Warranty Audit any differently than they approached the writing
of any other audit report.

291, MMSA's consistency in the audit process is
demonstrated in the similarity of the audit reports in evidence.
MMSA has a basic, canned report that the auditors have been using
over the years. WheneQer they prepare an audit report, they pull
up the shell of a report on word processing and adjust it, modify
it, customize it, plug in the names and the numbers.

292. ©Not all dealers are charged back in the same

categories as they appear in the Audit Report. Not all dealers

have the same problem. If there is a unigque problem to the
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_ . practice_of nof charging back old warranty claims. against a._._.

dealer the auditors will create a special category to describe
that type of problem.

293. The fact that the auditors put a particular claim in a
particular category does not evidence the only deficiency in that
particular claim. The auditors put a claim in the category that
is most evident even though it has numerous other problems.

294. A charge back was not made against Cziska-Price
because Cziska-Price was a terminated dealer, and it was the
business practice of MMSA's Controller not to charge back a
terminated dealer for warranty claims unless the terminated
dealer had committed in advance to voluntarily pay the proposed
charge back. Otherwise, such a charge back could not
realistically be collected.

255. There is no evidence in the record that MMSA's

terminated dealer violates any provision of the Warranty Manual
or any other contract or policy.

296. MMSA was reimbursed by the respective vendors for all
warranty claims paid to Hayward. MMSA did not, and does not as a
matter of policy, reimburse vendors for sums that are recovered
during the course of an audit. This lack of reimbursement is
based upon the fact that an audit charge back is used by MMSA to
"offset” any administrative monies that are not actually
received.

//
//
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H. Findings of Fact Pertaining to the Allegation of Breach of
the Implied Covenant of Good Faith and Fair Dealing and the
Dealers-Day-In-Court Act.

coerced Hayward in any way.

298. There is no contract provision requiring any notice
whatsoever and MMSA has conducted audits with only one day’s
notice or no notice at all. The Hayward audit did not begin on
June 25, 1990 as scheduled because Zaheri refused to‘*give
auditors access to the records. MMSA agfeed to reschedule the
audit to a date three weeks lager to accommodate Zaheri.

299, Bertram was not permitted to speak to anvone but
Ziony. Gannon was not involved in the audit nor were the
auditors permitted to speak with him.

300. MMSA auditors allowed Hayward to send a substantial

and MMSA subsequently modified the charge backs.

I. Findings of Fact Pertaining to the Allegation of
Discrimination.

301. Fairness in the way audits are conducted and charge
backs are levied is wvery important. There is no room for
subjectivity in a decision to charge back sums to the account of
a dealer for warranty claim deficiencies. It is important that
MMSA policy and procedure be consistently applied to the dealers
and in this case it was.

302. MMSA decided to audit warranty claims for the entire
two year period that Zzheri had owned the dealership. This is
consistent with the Warranty Policy and Procedures Manual which
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provides as follows:

"Each dealer must retain complete records cof any repair for
“which a claim is filed. These records must be retained for

e it imum of two T (2)-vears-following the date of- pavment - of TS

the claim, as they may be subject to examination and audit
by MMSA . . ."

303. Petitioners failed to prove MMSA failed to audit or-
charge back other dealers who committed similar viclations
because the other MMSA audits appeared similar.

304. MMSA's decision to audit and the audit decision were
in no way influenced by any préjudice or racial bias agaihst
Zaheri. All the MMSA witnesses were uneguivocal that they never
used nor heard fellow MMSA personnel use derogatory ethnic slurs
in describing Zaheri.

305. On two occasions, a MMSA representative allegedly made
racial or ethnic epithets or derogatory remarks, only one of

'whiCeréféffed”ngﬁaﬁéfé;l;AcéordiﬁqytO'béﬁié:zionﬁfwiﬁLSeptémbér““
1989, Mr. Xuhnert ({("Kuhnexrt"), MMSA Regional General Manager,
made the following comment to Ziony regarding Zaheri, "That £---
ing sand-nigger. . . I took care of him. I told him he was
acting like a f£---ing jew." Kuhnert emphatically denies this.
Even 1f true, this i1s insufficient to establish corporate

discrimination within the meaning of 42 U.S.C. § 1981.7

7 "Complainis relying on the civil rights statutes are

plainly insufficient unless they contain some specific
allegations of fact indicating a deprivation of civil rights,
rather than state simple conclusions." Koch v. Yunich (1976) 533
F. 24 80, 85; Powell v. Jervis {(2d Cir. 1872) 460 F. 24 551, 553;
Rauffman v. Moss (3d Cixr. 196%8) 420 F. 2d 1270, 1275; Powell v,
Workmen'’'s Compensation Board of the State of New York (24 Cir.
1964) 327 F. 24 131, 137
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306. In June of 1988,'Mr. Zeull responded to an inguiry from
Ziony that ". . .Tom Price had told him that he found some towel-
""" Head to selil the dealef Eo -- dealership tol" ~This Comment was &
statement made by an MMSA employee quoting a dealer and so cannot
be attributed to MMSA.

J. Findings of Fact Pertaining to the 2llegation of Defamation.

307. Petitioners failed to prove that MMSA published a
defamatory statement or in the alternative intended the
publication of a aefamatorf statement.

308. Hayward presented Zaheri's testimony of a conversation
he had with Sasha Simpson ("Simpson"), who use to be Zaheri’s
financé manager. Simpson was never a MMSA employee. According

to Zaheri, Simpson had heard from Farzan Komeili (never a MMSA

114

MMSK emplovee) the allegedly defamatory statements. T T T TS

309. Nakamura testified that he learned what he knew about
the warranty audit at Bavward from Hayward personnel, not MMSaA
personnel,

310. Kenneth Goode, a contemporaneous dealer principal,
claimed at tﬁe hearing that as he walked through his own
dealership in the f£all of 1990, he heard his own technicians,
none of whom were ever MMSA employees, discussing a customer
letter about Hayward.

311. Petitioners have not averred to any damages suffered
by Hayward as a result of allegedly defamatory statements made by

MMSA representatives. In fact, Fred Cziska, a principal of the
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prior dealership, stated that his opinion of Hayward had not

changed.

"K.  Findings of Fact Pertaining to the Remedies Sought. ~ ;

312. If the charge back was upheld, MMSA still lost massive
amounts of money due to Hayward warranty fraud. The fraud is so
skillful that MMSA can not quantify gall of it. The service
technicians could not even remember wﬁich claims were false and
which were not because the fraud was so rampant.

L. Findings of Fact Pertaining to Damages.

313. The first year Hayward was in business under Zaheri
ownership, the dealership reported warranty labor gross profits
as a percent of sales of 71.9, compared to the district average
of 6%9.1, regional average of 68.3, and nationa; average of 67.3.

""§}41_ Haywar@ ggnsisten;%y reported substantially higher
“Fotal warranty labor Sales and waffanty 1abo: gfoss profits tham
the average Mitsubishi dealer in the district, region and
nationally.

315. Zaheri is successful because he was active in his
dealership. The audit affected Zaheri’s attitude and this change
in attitude adversely affected his sales.

316. In the letter written by Nicclson, sent to Tomas,
Nicolson listed 100 repair orders that were totally fictitious.
However, MMSA did not charge back all the warranty claims
associated with these repair orders. MMSA only charged back
warranty claims totaling $8193.42 that were on Exhibit 4. The

expert, Joel Kmetz, confirmed that the total dollar amount of all
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warranty claims identified in Nicolson's letter, Exhibit 4, was

K $21,061.02, Thus, MMSA paid Hayward for $12,867.62 worth of

R e} a'Ims: ‘wirich Nicolson claimed were™ wholly ‘f‘ICtIt?LO‘l‘.iS“ and- Wh'i"Ch.' o oo

were never charged back.®
317. Hayward was paid on every properly submitted claim.

DETERMINATION OF ISSUES

A, Determination of Issues Pertaining to the Interpretation of
the Dealer Sales and Service Agreement.

318. The conduct of parties to_ a contract in applying the
terms of an agreement overrides contrary boiler-plate language in
the written document.

319. MMSA has not waived any right to demand strict
compliance with record keeping requirements set forth in the
Warranty Policy and Procedures Manual.

e 320. - MMSA adequately trained@thewprincipalST_managament,

and service staff regarding the Warranty Pelicy and Procedures
Manual.

321, MMSA is not precluded from challenging the validity of
DSM approvals because MMSA provided adequate training and
instruction regarding the Warranty Policy and Procedures Manual
through the DSMs.

322. MMSA compllied with the Warranty Policy and Procedures
Manual in the use of overlapping labor operations.

323. MMSA complied with the Warranty Policy and Procedures

8 Thig figure of $12,867.62 is not being used to offsget
the $57,054.68 because MMSA representatives decided to proceed
with 2 standard audit and rely on the results as opposed to
following the claims listed in Nicolson‘s letter.
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Manual in  the administration of "Prior Work Authorizations® of
the first type.

324. MMSA was not in non-compliénce with theVWafranty
Policy and Procedures Manual by instructing to use the closest
code.

325. MMSA established what policies and procedures were
applicable for all time periods encompassed within the audit
pericd.

326. Hayward was obligated to comply with the Warranty
Policy and Procedures Manual.

327. Hayward breached its contract with MMSA by submitting
claims which did not comply with the Warranty Policy and
Procedures Manual.

328. It was fair for MMSA to charge back claims lacking

“docﬁmentatibﬁL£0wéubstantrétéwthem“sincé~thE“burdeﬁ*ES“on”Haywarﬂ"ﬁ““4“"“‘

to submit the documentation.

329. MMSA’'s documentation requirements are fair,
reasonable, and consistent with industry-wide standards and
California state law requirements.

330. MMSA’'s documentation requirements are reasonably
designed to insure only valid claims are paid.

331. It was MMSA's responsibility to tell Hayward what its
procedures and requirements were and how to comply with them.

332. MMSA took reasonable steps to tell Hayward what its
procedures and regquirements were and how to comply with them.

333, It would have made no difference if MMSA had given
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Zaheri more advice about warranty administration because Zaheri

had a tendency to ilgnore or misconstrue the advice or suggestions

of MMSA's service representatives. ‘ %
334. MMSA's field representatives modified the terms of the

contract between MMSA and Hayward but this did not relieve

Hayward of the duty to comply with the Warranty Policy and

Procedures Manual.

B. Determination of Issues Pertaining to Contract
Interpretation.

335. California law does not pfohibit the interpretation of
a contract in such a way as to work a forfeiture upon one of the
parties to the agreement.
C. Determination of Issues Pertaining to the Agency

Relationship between Mathew Zaheri and Hayward Mitsubishi
Emplovees.

,T336. The_prinqipgls and managgmentAoﬁ Hayward autho;ized,,A_‘ ok

approved, ratified, cond&hed, and othefwiseuéartiéipated in the
writing of fraudulent warranty claims.

337, The principals and management did not act promptly to
correct wrongdoing when advised of a problem.

338. Hayward is responsible for the fraudulent acts of its
employees and for breach of the contract.

339. Héyward is not relieved of its contractual obligations
because MMSAZ knew at the time Zaheri acguired Hayward that Zaheri
had no experience in service operations, nor because MMSA
representatives made positive statements and no negative
statements about the Cziska-Price service operations.

340. At the time Zaheri acquired Hayward, MMSA did not
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believe the Cziska-Price service operation was grossly
mismanaged.

341. MMSA did recommend that Zaheri retain certain key ' '%
employees of the Cziska-Price organization.

342, MMSA did not recommend that Zaheri promote certain key
emplovees of the Cziska-Price organization.

D. Determination of Issues Pertaining to the Defense of
Estoppel. |

343. MMSA is estopped from challenging the validity of
warranty reimbursemenf categories that‘it’s own representatives
previously reviewed and approved.

344, MMSA is estopped from challenging after-the-fact

record keeping practices that it had authorized with respect to

o

the second PWA policy.
345. MMSA DSMs did.not approve the record keeping. practices. ,5%

iy Haywa;d - e e e o e LT LT T e
346. MMSA is not estopped from contesting problems at

Hayward if they were aware of alleged problems at the Cziska-

Price dealership and decided to remain silent about the

practices.
347. MMSA did not waive nor is MMSA estopped to assert

Hayward’s breach of the contract.

E. Determination of Issues Pertaining to the Duty to Disclose,

348. MMSA did not have a duty to disclose to Hayward,
information about the service department problems at the former
Cziska-Price dealership because MMSA was the only party with
knowledge of, or access to, the alleged problems. .
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349, MMSA did not have a ddty to disclose the deficiencies
in the Cziska-Price service department at the time Hayward
acquired the franchise. | -

350. Thé covenant of good faith and fair dealing required
MMSA to disclose any deficiencies in the warranty practices of
Hayward at the time it first became aware of the alleged
problems; however, this reguirement did not reguire MMSA to

notify Hayward of suspected fraud.

F. Determination of Issues Pertaining to Fraud.

351. MMSA is not estopped from asserting fraud as a
justification for the charge back regardless of its repeated
denials that the contested charge back was not based on fraud and
the absence of any claims of fraud in the Audit Report itself.

352, MMSA's allegations of "massive" warranty fraud are not

"‘lgiiefévéﬁt“tbithé;quéStioﬁ"of“thé validity~of%thefAudft“Repdrt and -

the charge back given the fact that the Audit Report is based on
application of the MMSA Warranty Policy and Procedures Manual,
which is an issue of contractual interpretation, but is a defense
to any claimed recovery by Hayward.

353, MMSA’'s consistent disavowals of fraud do not prevent
it from changing tactics for the purpose of this proceeding.

354. In order to prove a claim of fraud, MMSA must
establish: (1) a false representation or concealment of a
material fact; (2) made with knowledge of its falsity or without
sufficient knowledge to warrant a representation; (3) with the

intent to induce MMSA to act upon it; and MMSA must have (4)
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acted in reliance upon the representation (5) to its damage.

355. MMSA proved that the principals of Hayward authorized,

B

ratified, approved, or condoned the alleged warranty fraud at the
dealership.

356. MMSA did not fail to quantify or define the extent of
any alleged warranty fraud.

357, MMSA suffered loss and damage as a result of alleged
warranty fraud even though it did not reimburse wvendors.

358. MMSA's own reports and analysis, as well as those of
Hayward, do not contradict the claims of MMSA that the dealership
engaged in "massive" warranty fraud.

35%3. While balancing the credibility and possible bias of
former Hayward service technicians who testified regarding
warranty fraud at the dealership, MMSA presented credible

wevidenceAoﬁ"itéwﬁlaim;bf'umassivéh:ffaud:jrﬁjﬁ;;Lm;;;iigwl:;:m;ﬁ;:;;m;m“;;gg

360. MMS2A modified the Dealer Sales and Service Agreement
with respect to the second PWA policy. The total amount of
charge backs in this category amounts to $57,054.68. MMSA is not
entitled to charge back this amount because of the contractual
modification. However, the substantiated fraudulent warranty
claims submitted by Hayward offset the $57,054.68.

361l. Hayward breached its contract with MMSA by submitting
fraudulent warranty claims to MMSA.

362. Hayward submitted false warranty claims.

363. Hayward knew the claims were false.

364. Hayward's technicians knew the claims were false.
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365. Hayward’'s service advisors knew the warranty claims

were false.

merypper

366, Hayward’'s service managér, Ganﬁon, knew the warranty - .
claims were false.

367. Hayward’'s parts department emplovees knew the warranty
claims were false.

368. Zaheri knew the dealership was committing warranty
fraud and encouraged and condoned it.

- 369. MMSA’'s allegations of fraud could constitute a claim
for affirmative relief existing contemporanecusly with
Petitioner’'s claims and this defense is thus timely.

370, Hayward is responsible for the fraud even if Zaheri
did not know.

371. Hayward intended to defraud MMSA and conceal its fraud

T

PO MM A & oo e et A “ZLMQJM;;H“;;.,im;_‘_-;;h;;jl__;w;17<. R R

372. Hayward put a minimum of about 35 forged repair orders
in its wvehicle files with the intent to deceive and trick MMSA’s
auditors.

373. Hayward perpetuated the deceit referred to in the
above paragraph, by failing to disclose it had forged repair
orders until late in discovery, and by charging MMSA with
kﬁowledge of the forgery and willfully withholding documents in
discovery allesgedly given to MMSA by Brian Nicolson.

374. Hayward misrepresented the number of Eclipse fender
adjustments made during the launch of the Eclipse as a new

Mitsubishi model wvehicle.
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5453-6795“”Haywa£d;attempted tO'covér“upﬂthénfréﬁa;byﬁérYiﬁgiEb*@

375. Hayward refused to let the auditors in to begin the
audit to buy time to conceal the fraud.

376. Hayward neglected to admonish employees after the
audit not to commit warranty fraud.

377. Hayward neglected to investigate which employees were
perpetrating the warranty fraud and neglected to take appropriate
steps with respect to their employment.

378. Hayward, in effect, hired the fox to guard the
chickens, by rehiring Tom Gannon in Januarj 1992 to work at the
dealership at night unsupervised, reviewing and "auditing" repair
orders. Amazingly., nothing was done by Zaheri to investigate the
warranty claims process or to deter the further submission of
false claims except to rehire Tom Gannon as an independent
contractor. ﬁ
intimidate technicians to discourage them from testifying about
their participation in the fraud.

380. Hayward refused to acknowledge and take responsibility
for the fraud, choosing instead to: {1) demand in 1590-1991
that MMSA dismiss the Audit Report, reverse the charge back, and
make- a written apology; (2) devote over 2,000 hours of Hayward's
management time to covering up the fraud instead of doing
something constructive to prevent it; (3) never state what
evidence would satisfy Zaheri that there was fraud nor
investigate to what extent there was fraud; (4) offer

implausible explanations for the unsubstantiated claims; and (5)
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offer implausible explanations for the conduct of the service
manager Who orchestrated the fraud.

381. Hayward tricked MMSA‘’s DSMs into givinghPWAs on the
basis of misrepresented facts.

382. MMSA actually and justifiably relied on Hayward’s
misrepresented warranty claims.

383. MMSA paid Hayward’s warranty claims as they were
submitted. |

384, MMSA’S warranty system, which allows for claims to be
made without first inspecting documentation and provides for
reimbursement for those claims without any further information
provided to MMSA (subject to the requirement to keep records in
the event of audit), evidences MMSA’s reliance.

385. The procedure of giving PWAs without the DSM

- RN

- “inspedting the vehicle betore the repaif-1s perfomed Purthsr -

evidenced MMSA'Q reliance on the dealership’s integrity, which is
at the heart of the warranty system.

386. MMSA suffered damage as a result of Hayward’'s fraud in
the amount of at least $59,474.47.°

G. Determination of Issues Pertaining to the Validity of the
Audit,

387. MMSA can charge back sums that were not reimbursed to

vendors.

9 This amount, $59,474.47, was derived by adding the
total amount of fraudulently submitted warranty claims for KM175
transmission repairs, $45,933.93 [see footnote 4] and $13,540.54
which is the total amount of fraudulently submitted warranty
claims for PDI add-ons [see footnote 6].
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388. The Audit Report, prepared and issued by MMSA, is not
seriously flawed, and does support the charge back levied against
Hayward. -

389. The methodology of the MMSA Audit Report, and the
categories set forth therein, are sufficient to support the
Hayward charge back.

390. The charge backs for the claims categorized in the
Kmetz report are valid (except for the second type of PWAs).

391. MMSA is not bound by the categofies set forth in the
Audit Report.

392. MMEA can recategorize a claim in an effort to justify
the charge back for purposes of this hearing, however, this
Administrative Law Judge did not allow recategorization.

393. The changes in the position and testimony of key MMSA

"WJreﬁreéénEatiVESiﬁo’not‘emphééize:the“dritiéal*infirmitieS“in“both'"':13“"

the audit and the charge back.

394. MMSA did not discriminate unfailrly among its dealers
with respect to warranty reimbursement to the detriment of
Hayward and in violation of Vehicle Code § 11713.3(p).

395. The audit was a valid audit, performed by competent
auditors, using standard proc¢edures followed by the MMSA audit
department in the selection of deazlers for audit and in the
conduct of the audit itself.

396. MMSA was fair in its application of its warranty
reguirements to Hayward and other dealers in the conduct of

claims reviews and audits, and in the conduct of business between
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MMSA's representatives and dealers in the field.

397. It was reasonable for MMSA not to charge back warranty
claims against the account of Cziska-Price one year after Cziska-
Price terminated.

398. It was not unfair discrimination for MMSA not to
charge back warranty claims against the account of Cziska-Price
one year after Cziska-Price terminated.

399, MMSA treated Hayward more favorably than other dealers
- in the conduct of the audit, by giving Hayward extra time to find
parts for inspection, to submit missing repair orders and sublet
bills, and by offering to accept additional documents in support
of the claims several months after the audit.

400. It is not unreasonable as a matter of law to reguire a

dealer to submit warranty claims in conformity with fixed

.réquirements -such as-those-in-the Warranty-Policy-and-Procedires. - — i . .

Manual.

H. Determination of Issues Pertaining to the Allegation of
Breach of the Implied Covenant of Good Faith and Fair
Dealing and the Dealers-Day-In-Court Act,

401. The audit was not designed to deprive Hayward of some
of the intended benefits of the franchise agreement, and did not
constitute a breach of the implied covenant of good faith and
fair dealing. Specifically, the notice was adequate, the audit
was not intrusive, there were no critical errors in the audit,
and the auditors adjusted the charge back amount when faced with
documentation. , /

402. MMSA acted in good faith with Hayward within the
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wmth its franchlsees in good falth

meaning of the Dealers-Day-In-Court Act, 15 U.S.C. §§ 1221-1225,
without coercion, intimidation, or threats of coercion or
intimidation. - L e

I. Determination of YTssues Pertaining to the Allegation of
Discrimination.

403. The Board will not tolerate racial or ethnic
discrimination, however even some reference to ethnic or racial
epithets does not establish as a matter of law corporate
discrimination. There needs to be more than one racial comment.

404. Federal and State law prohibit the discriminatéry
treatment of automobile dealerships absent a legitimate business
reason.

405. California Vehicle Code § 11713.3(p) prohibits unfair
discrimination in the warranty reimbursement of franchisees.

__406,_ Federal law mandates that a manufacturer must deal

407. MMSA did not conduct the audit in a malicious and
discriminatory manner.

408. Hayward’s audit did not encompass a more extensive
period of time than audits of cther dealers with similar
violations.

409. MMSA did not fail to audit or charge back other
dealers who committed the very same vioclations at issue in this
case.

410. MMSA did not fail to charge back the accounts of other
franchisees who committed violations identical to those asserted
agalnst Hayward with the result that the contested audit
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contravened both state and federal law.
411. MMSA did not discriminate against Zaheri or Hayward on
“the basis of racial or ethnic bias.

J. Determination of Issues Pertaining to the Allegation of
Defamation.

412. Petitioners have not met their burden with respect to
proving the elements of defamation.

413. MMSA has not substantially damaged the business
reputation of Hayward.

414, MMS2A did not make representations to nuﬁerous
individuals that massive warranty fraud had occurred at Hayward
and that the present ownership would soon be terminated.

415, No MMSA employee ever made a defamatory statement
concerning Zaheri or Hayward.

416. Any defamatory statements allegedly made about Hayward . v
or Zaheri were substantially true.

417. Petiticners did not suffer any damages that were
caused by the alleged MMSA defamatory statements.

418. MMSA is not liable to Petitioners for defamation.

K. Determination of Issues Pertaining to the Remedies Sought.

419, MMSA would not be unjustly enriched if the charge
backs were upheld even if the evidence established that the vast
bulk of the warranty work that is the subject of the disputed
audit was in fact performed.

420. California law creates a contract implied in law or a
guasi-contract in order to fairly compensate an aggrieved party
where one party obtains a benefit which it may not Jjustly retain.
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421. California Vehicle Code § 3065 is not a statutory
codification of the principle of gquasi-contractual recovery
requiring'a manufacturer to compensate a franchisee for warranty
work actually performed.

L. Determination of Issues Pertaining to Damages.

422, Hayward has not incurred a significant monetary loss
because of the manner in which MMSA conducted and enforced the
disputed audit.

423. - Hayward was adeqguately and fairly compensated for'.
warranty repairs during the period July 1988 - July 1390.

424, Hayward was not unusually profitable but it 4id make
relatively more money off warranty than other Mitsubishi dealers.
{See Paragraph Nos. 313, 314)

425. MMSA failed to detect and charge back all of the
"ffaudulent"wafranty~claimSv 7 - “ -

426, The most believable witnesses and evidence establish
that more than 33% of the warranty audit claims were fraudulent
in some amount. Although this Administrative Law Judge feels
that amount was much higher, MMSA proved only $59,474.47 in
fraudulent warranty claims [see footnote 9] and this figure may
be as high as $200,000 based on the evidence presented at the
hearing. MMSA may offset the $57,054.68 it owes Hayward {(because
of the contractual modification with respect to the second PWA .

policy) by $59,474.47.%

1o These figures would leave a credit of $2,419.79 for
MMSA. However, this amount is not owed to MMSA since MMSA did
not seek affirmative relief.
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M. Determination of Issue Pertaining to Petitioners’ Motion.

427, On February 15, 1994, Petitioners filed a motion for

“an order requiring production of evidence or, in the alternative, -

a request for specific findings in view of failure to produce
evidence. In view of BAJI No. 2.02 (1992 Revision}, "If weaker
and less satisfactory evidence is offered by a party, when it was
within such party’s power to produce strongéf and more
satisfactory evidence, the evidence offered should be viewed with
distrust," Petitioners’ motion is denied; however, this’
Administrative Law Judge does have BAJI No. 2.02 in mind in
making this decision.
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PROPOSED DECISION

THEREFORE, the proposed decision is respectfully submitted:

1. The relief sought by the protest/petition by MATHEW
ZAHERI and MATHEW ZAHERI CORPORATION is denied.

2. MITSUBISHI MOTOR SALES OF AMERICA, INC, shall recover
costs and a reasonable attorney’s fee against MATHEW ZAHERI and

costs against MATHEW ZAHERI CORPORATION. -

I hereby submit the foregoing which
constitutes my proposed decision in
the above-entitled matter, as a
result of a hearing held before me
on the above date and recommend
adoption of this proposed decision
as the decision of the New Motor
Vehicle Board.

Dated: September 16, 1554

-_. . \M [ . . . . .. R

£ \

W
Administrative Law Judge

New Motor Vehicle BRoard
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