1401 - 21lst Street, Suite 407
Sacxramento, California 95814
‘Telephone: (916) 445-1888

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARRD

o=

In the Matter of the Protest of

S. O. McDONALD, S. O. McDONALD Protest No. PR-276-80

ENTERPRISES, INC., dba ROYAL
VOLVO/SUBARU,

Protestant,
.VS-
VOLVO OF AMERICA CORPORATION,

Respondent.

DECISION

The attached Proﬁosed Decision of the Administrative
Law Judge is hereby édopted by the New Motor Vehicle Board as
its Decisioﬁ in the above entitled matter.

This Decision shall beCOme,effective forthwiﬁh.

IT IS SO ORDERED this 57;9 " day of October, 1980.
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KATHLEEN 0. TURNER
President
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1401 ~ 21st Street,

Suite 407

Sacramento, California 95314
" {916) 445-1888

STATE OF CALIFORNIA

NEW MOTOR VEERILCLE BOARD

Tn the HMatter of the Protest of

. 8.0. McDONALD, S5.0. McDONALD Protest No. PR~276~80

ENTERPRISES, INC., dba ROXYAL /VOLVO
SUBARU, .
Protestant,

vs.

VOLVO OF AMERICA CORPORATION,

VUVVV&—JVWVHMVM#W

Respondgnt.‘

PROPOSED DECISION

Procedural Background

1. On June 6, 158G, Volvo of America Corporation,
(Volﬁo of'América) issued a letter of intent to offer a Volvo'Saleé
Agreement to Carlsep Subaru, Inc., {(Carlsen) located at él§0 El
Camino Réal, Palo Alto, California, 94306, The letter of intent
was accepted by Carlsen on the same date. Shortly theieafter,
Carlsen begén operation as a Volvo franchisee after having received

a temporary permit from the Department of Motor Vehicles.



2. frior to establishmant.of Caflsen, Volvo of America
did not give notice-to the New Motor Vehicle Board (Board) as
regquired by Vehicle Code Section 3062'(a)l/ because Volvo.of
America believed it was reopening a deaiership that had been out

of operation for less than one year.

L

3. On June 18; 1980, a protest was fiied with the Board
by S5.0. HcDﬁnald and S5.0. McDonald Enterprises, Inc., dba Royal
Volvo/Subarn (Royal) located at 805 Eést El_Camino Real, Sunnyvaie, :
California, 94087, | ' |

» 4. 'On June 18, 1980, Volvo of America was notified
by the staff of the Board that a protest had been filed and that
Volveo of 2merica should comply with the notice feqnirements_of
Vehicle Cocde -Section 3062. Volvo of America gave notice to the
Board in a letter dated June 19,-1980. a

5. On July 8, 1980, Volvo of America filed a Motion to
‘Disnmiss the Protest contending that the Board had no jurisdiction
over the matter., Volvo of America contendgd.that Royél_had no
right to a heariﬁg on the protest because establishmént of Carlsen
was nbt_the establishment of an additional dealexrship.

6. The motion +to dismiss was heard and testimony taken
on July 8, 1980, before Anthony M. Skroéki, Administrative Law
Judge of tﬁe Board. It'was determined that Royal was entitled to
a hearing on the protest and a hearing was held pursuant to Section
3066 before Administrative Law Judge Skrocki on August 4, 5, 6, 7,

and 8, 1980.

1. Unless otherwise indicated all references to code sections are
to the California Vehicle Code.
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7. Royal was represented by Stephen Gazzera, Jr., of
the law firm of Gazzera and Antoniolo. Volvo of America was
represented by John D. Stumbos, Jr., of the law firm of Stumbos

and Mason.

JURISDICTIONAL ISSUES

8; Volvo of America contends that the establishment of
Carlsen at 4190 El Camino Real, Palo Alto was the reopeniné of a
dealership that haa beean 6u§ of operation for less than a year,

{a) Thréughnthe end of August, 1979, Fred Haeckl

Enterprises, Inc., dba Volvo of Palo Alto_(Haeckl) was franchised
as a Volvo dealexr with its sales business conducted at 4195 E1L
~ Caminc Real, ?alo Alto.. Haeckl's franchise agreement precluded
vghicle sales from being made at any location other than 4195

EI1 Camino R=al and his degler“license was issued for that address.

(b) 'Carléen was appointed as a:Volvo franchisee on
June 6, 1980, less than one year f£rom the cessétion of bﬁsiness
by Haeckl. However, Carlsen was not established to sell vehlcles
"at the same location at which Haeckl.had been. The Carlsen location
is the former location of the Haeckl éervicé and parts operxation at
43190 EL Caﬁino Real. Tﬁis location is across the street from the
former Haéckl sales operation which ﬁas located at 4195 El Camino
Real. ‘It, therefore, could be concluded tﬁat undex thése facts,‘
the failure .to reopen at the exact same_ad&ress should not pfeclude

Volvo of America from taking advantage of the exception granted by



Section 3062, The difficnlty with this result invoives the
possibility that such an interpretation could lead to a franchisor
"reopening” a dealership at a former service or used car facility
that had been located a greater distance from the sales facility

than attempted in this case.

(¢} It ié therefore determined that Vclv§ of
America is attempting to establish an additional francﬁise and
is not “reopéniﬁg” a dealeréhip within the meaning of Section 3062 ({(a).

9. Royal contends that Volvo of America is relocating

an existing éealership more than one mile from an‘existing location;
This contention is based on the fact that Carlsen had purchased
some of the assets of ?remier Volvo (Premier) which was a Volvo
dealeﬁship in San Carlos until it closed on May 8, 1980.°

(2) It is determined that the intended | |
establishment of Carlsertis not an attempted relocation of Preﬁier
for the following reasons: |

1. Premier ceased operation May 8, 1980, -

2. Carlsen was not appointed a Volvo franchise '
until June 6, 1980.

3. Carxlsen purchased only part of Premiex's
assets. These consisted of Premier's new
car inventory, special Volvo tools, an
alignment rack, and a showroom literature
stand. These purchases were conditioned
on Carlsen obtaining a Volvo firanchise and
were made at Volvo of America's suggestion.
This was done to avoid the necessity of
Volvo of America repurchasing most of them
from Premier and to allow Carlsen to ex—
peditiously acaquire inventory and special
tools. .



ISSUES PRESENTED

10. Royal contends that good cause exists for not

establishing Carlsen as an additional franchisee at the propos=4g

<

location for the following reasons: -

(a)

(b}

()

@

{e)

Royal's investment is permanent and Carlsen'’s
will not be; (3063 (1))

There will be an adverse effect on the

- retail motor vehicle business and the

consuming public in the relevant market

area; (30683 (2})

It will be injurious to the bublic welfare
for an additional franchlse to be established;
(3083 (3)) -

The Volvo franchisees in the relevant market

=
o

area are providing adequate competition and

convenient consumer care for Volvo owners in

~ the market area including the pfoviding of

adeguate sales and service facilitigs, equip~
ment, supply of parts and gualified service
personnel; (3063 (4))

The establishment of the additional franchise
would not increase competition and therefore

would not be in the public interest. (3063 (5))

LI11777777777717777



: FACTS RELATING TO THE
PERMANENCY OF INVESTMENT (53063 (1))

1l. Royal has been operated and controlled by
S.0. McDonald for ten years. HMcDonald has been the majority owner
of Royallfor the past six years. |

12. Royal has ‘been cccupying its premises.under a
ten-year lease Which_egpires in September, 1980. The rent is -
52,500 per month plus one~half of the taﬁes."

*13. Royal has entered into a new leuse effective September

-1, 1380, fér an additional 5 years. The new rent is $5,500 per
month plus all taxes and includes a provisidn for increase of -

rent tied to the Consumer Price Index.

14, The terms of the new lease are favorable in that
the lease can be tefmina?ed easily or the property can be sublet.
The property is suitable for other uses that could prodﬁce more

revenue per square foot than does an aunto dealership. -

15. In August, 197%, Haeckl ceased operation of his
Volvo franchise in Palo Alto. | |

16.‘ In November, 1979, Volvo of America agreed with botﬁ
Royal {in Sunnyvale to the south of Pélo Alto) and Premiexr (in’
San Carlos to the north of Palo Alto) that Velvo of America would
not establish a dealership in Palo Alto at least during the 1980
calendar year. This agresment was based on a commitment that'
Royal would relocate to the north, preferably in the Mountain Vieﬁ

area, and Premier would relocate to the south. It was also based



on Royal and Premier assuming sales and service responsibility

for the Palo Alto Area of Responsibility (AOR}E/ and iﬁproving

Volvo penetration in that area.

17. The agreement between Volvo of America and Royal
was memorialized by a'letter signed by both Royal and Volvo
of America. Although McDonald signed the.lettér on behalf of
Royal,-he did not xeturn a signed copy to Volvo of America on
tﬁe_advice of-his ﬁ@nagef. l |

18. Royal'ﬁas been attempting to purchage suitable
property to the north, but its efforts have been unsuccessful.
Only one suitéble éife"was found, but the owner rejected‘an
offer of 31,000,000 for a 2~acre parcel.

12, Royal was exclusively a Vﬁlvo dealer prioxr to
tﬂe second quarter of 1979 a£ which time it acquired a éubaru
franchise. |

| 25. Rofal inten@ed to relocéte its Volvo franchise to

the north and continue its Subaru franchise at Royal's present.
ldcaﬁion.

21. McDonald was not active ét Royal from October, 1978,

until about May, 1980. He spent almost all of his time in Walnut

2. Areas of Responsibility are determined by Volvo of Amerxrica
through its Market Representation Department. These designations
are the result of studies which take into consideration pop-
ulation density, vehicle registrations (Volveo and its
competitors) and dewmographics among other things. Volvo of
America uses Areas of Responsibllity to gauge a dealer's
performance in a designated area.



Creek at his Ford dealership until he sold it. Royal was run -

by a full-time general manager who left in April, 1980.

22, Carlsen operates a Subarﬂlfranchise at the proposgd
Volvo location, and if permitted to operéte a Volvo franchise,
- will continua‘with.boéh at the same location;
.23. Royal &id not protest the relocation of Carlsen
Subaru bescause Subaru insisted Royal waive its xights to protest

as a condition to Royval zcguiring a Subaru franchise.
g

24. Carlsen subleased the premises at 4190 Ei Caﬁino
Real from Chrysler Realty Corporation afféctive 10/15/73 thru
10/31/83. .Tha property is leased by Chrysler Realty from‘a third -
party unde; a ground leaée which gives Chryslexr Réalfy two -
10~year cptions to renew, N

25. Carlsen began discussions with Volvo of America in
an effort to obtain a Voivo franchise in the Palo Alto area in
September or chober, 1979, At that time, Carlsen was assured
that it would be given the franchise if it was successful in
cbtaining the lease froﬁ-Chrysler,

26. Although Carléen acquired the property at 4190 El.
Camino Real, Volvo of aAmerica reneged on ité promise oftfrancﬁising-
Carlsen. Negotiations between Carlsen and Volvo of America broﬁe'
off at the end of October, 1979.

27. In Decembeﬁ, 1979, Carlsen, which has been a Subaru

dealer for about three years, moved its deélersbip from another

Palo Alto location o 4190 E1 Camino Reazl.

-8 -



28. Carlsen had no furthesr contact with Volﬁo of -
America until May, 1980, at which time it learned that Volvo
of America was considering reopening the Palo Alto poiné.

29. At Volvo of America's suggestion, Carlsen arranged
for tﬁe acquisition of the Volvo.new car inventory and sdme of
the Volve parts and special tools from Premier Volvo in San
Carlos which had already ceased business. A |

30. Carlsen received a letter of intent from Volvo of
Amarlca on'Juna 6, 1980, and opsrated as a Volvo franchisee
under a temporary permit from the Department of Motor Vehiéles_
throngh July 28, 1980. 'Carlsen has not sold or serviced, ﬁnder

warranty, any Volvo vehié¢les since July 28, 1980.

3. Carlsen'purchaséd 30 new Volvos from Premier at a
cost of $270,000 to $280,000 plﬁs paying $15b,000 to Premiex
for the Sther purchases.

32. Although the building Carlsen acquired at 4190 EL
Camino Real was going to be painted anyway, Carlsen painted the
buil&ing in Volvo colors and spent approximately $30,000 in
tapital improvements in anticipation of recelving the Volvo.
franchise.

LI17777777777 .



33. Carlsen has spent approximately $4OD,000'on the

premises in anticipation of receiving the Volvo franchise.

34. During the time Carlsen operated as a Volvo

dealership, it sold about 12 - 14 Volvos. It also purchased

4

2 — 3 other Volvos from other Volvo dealers in addition to those ~

purchased from Premier.

FACTS PERTAINING TQ THE EFFECT ON THE RETALL
MOTOR VEHICLE BUSINESS AND THE CONSUMING PUBLIC
TN THE RBLEVANT MARKET ARER  (§3063 (2))

35. Royval is epproximately 7.3 miles‘driving distance
south of the proposed location and approxirately 4 miles driving
distance to the north of Smythe Buropean {Smythe), also a Volvo

dealer. —

36. A Volvo dealgrship was in Palo Alto when Royal
was established at its presen£ location and one has been there
throughouf the entire time of Réyal’s exlstence. .Harris
terminated in May, 1979, after approximately 12 yearé in operation
and Haeckl, who opened 10 days after Harris cloéed, ended his
franchise in August, 1979, after about 3 months of oparation.

37; Tﬂe nearest Volvo dealer to tﬁe north ¢of Palo Alto
was Premier in San Carlos, approximately X0 rmiles from the proﬁosed

location.

3: The straight line distance between Royal and the proposed
location is approximately 6 miles. 'The straight line distance
between Royal and Smythe is approximately 4 miles.
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38, In late 1979, Volvo of America decidéd to cover
the Palo aAlto market by relocating Premier souﬁhwérd aﬁd Roya.llj
to the north., This rélocation was to occur during 1980. Volvo | .-
of America also expected Premier and Royal‘to;im?rove‘on Vqlvo‘s:
market penetration in the Palo Altc area. |

39. Premier closed in May, 1980. Royai ﬁas having
Aifficulty locating land to the north and Volvo of America héd “
previously been told by Mcbhonald that Royal probébly'could noti;
© move durlng 1980 beuause of the proklems McDonald was: hav1nc h
- with his Ford dealership in Walnut Creek. Durlng this tlme,l
Volvo of America's penetration of the Palo Alto area was -
decreasing. |

- :.40. "As a,resﬁlt_of the closure of Preﬁier ané the

probable inability of Royal to relocate during 1980, VOl&o'aﬁ -
America decided to puf aadeaier in Palo Alto confrary +0 ‘its |
prior agreement Qith_Prémier and Royal. ‘

41. Although there were some discussions in mid May

of 1580, vVolvo of America did not form ally notlfy Qoyal of its m:;

intention to ectabllsh a ﬁealer in Palo Alto untll %he letter of

lntent was issued to Carlseﬂ on June 6, 1980.

42. Volvo of America does not intend ta reopan the
.former Premler location but "intends to relocate its Burllngam;'s‘
dealer further south as soon as the dealer can flnd a sultable’

facility.
LI111112070070777
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43. Smythe initially 0pened‘about 7 miles fromlRoyal;
but moved to its present 1ocation,.épproximate1y 4 ﬁiles from
Royal, in abouﬁ 1977. 'At that time, Royal was told by Volvo of
- America that Saythe’s move wasiﬁemporary and'that Sﬁythe woulé
" be building aAperﬁanent location farther from Royél in the San

Jose area.

FACTS RELATING TO WHETHER IT WOULD BE
INJURIOGS 70 THE PUBLIC WALFARE FOR AN ADDITIONAL
FRANCHISE T0 BE ESTABLISHED (83083 (3)) -

44, The prior Vbivo-dealer in Palo Aitc (Haeckl) ﬁési’
dualed with é‘Ch;ysler franchise. When Haeckl decided to give
Aup his Chrysler franchise,'ﬁe had to surrender.the.leasehheld
.. by Chrysler and thﬁs had to terminate his Volvo franchise as .
well, |

45. .Harris, the @plvo‘franchiseé prior to Haeckl, also
operated as a dual Volvo/Chryslér~Plymoﬁth dealership. During
the time Harris was in business‘in Palo Alto, Harris_aﬁd Roval

enjoyed profits from their respective Volvo dperations.

46, The Palo_ﬂlﬁo-AOR, which includes the towns of
‘Redwcod City, Rédwood Shores, Atherton, Menlo Park, Woodside,
and Palo Alto, has the highest ratio of Volvo units in operation.
to population of'any of the AOR’s from the San Francisco AOR

in the north to the Los Gatos ROR in the south.
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47. The following figures indicate the percentage

of total sales by Royél and Premier registered in the Palo

Alto AOR:

YEAR

© 1978
1979 -

1980

Jan — May

DEALER

Royal

Premiexr

Royal

Royal

Premier

Premieréf

$ OF DEALER’S SALES
REGISTERED IN THE
PALO ALTO AOR

8.8%
23.5%

7’8% . 4
2r.7% 7

9.5%

48. The major portion of Royal's sales for the vears

19717, 1978,_and 1979 were registered outsidzs of Royal's ADR

{Sunnyvale}. Most of Royal's sales wexe registered to the

south of its AOR into the San Jose AOR where Smythe is located.

-

49. For 1980 year to date through May, Royal was in

the top 10% of the Volvo dealexs in the nation and seconé. in

the San Francisco District in sales.

4. Premier ceased operation in May, 1980.

JI77777777777
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FACTS RELATING TO WHETHER VOLVO FRANCHISEES IN THE RELEVANT
MARKET AREA ARE PROVIDING ADEQUATE COMPETITION AND CONVENIENT
CONSUMER CARE FOR VOLVO OWNERS IN THE MARKET AREA INCLUDING
THE ADEQUACY OF SALES AND SERVICE FACILITIES, EQUIPMENT, SUPPLY
OF VEHICLE PARTS, AND QUALIFIED SERVICE PERSONNEL (53063 {(4))

50. Subsequent to assuming responsibility for part
of the Palo Alto AOR, ‘Roval hired two more service writers

and additional salesmen and alsoc increased its advertising.

51. Royal installed one additional hoist at its
service facility at a cost of $800.

52; Royal added 1 or 2 pzople in its parts depart-—
ment in an effort té increase its wholesale parts sales into
the Palo Alte area. Daily phone calls were made to Palo Alfo
body shops and wholesale accounts. Royal also sent parté
mailers to its wholesale‘aCCounts and deliveréa'parts into
the Palo Alto aréa, |

53.  In the Volvo of Americé Dealer Action Plan foxr
1980, Volveo of America projecéed certain performance levels
for Royal. These projections were based upon an additib;ai
sales potential of IZQ units, representing one-~half of the
‘Palo Alto AOR fof which Royal had agreed to assume ‘

responsibility.é

5; See Paragraph 16.
LIfI717 777777777777 77



54, Through June of 1980, Royal was performing at

the following annualized perxcentage rates foxr the categories

indicated:
CATEGORY © ANNUALIZED PERCENTAGE
QF OBJECTIVE ACHIEVED

" New Vehicle Sales 75%

Volve Accessory Desaler 753

Sales Per New Vehicle

Retailed

Volvo Parts Sales 87%

Volvo Labor Sales T 04%g

55; .Vblvo of America's standards reguired Royal to
have 10 techﬁicians, The number employed 5y Royal fluctuated
betwsen 7.and 9.

56.. Royal has 12 Volvo stalls as required by
AVolvo of America. - “

57. Royal had-eight of the ten hoists‘required by Volvo
of Amerifa and upon Volvo of America's recommendation installed
an additional hoist in its service department and one in its
body shop. |

58. Royal has 44 parking spaces while Vélvo of
émerica's.étandards call foxr 30.

59. Upon Volvo of Awerica's recommendation, Royal
allocated a budget to the Service Manager for good will
expendlitures. |

60. Roﬁal maintains four rental éars.and sent mailers
to its cus=wagers residing in the Palo Alto AOR offering free
use of these cars if ths customers came in for service.

-
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6l. The closure of Premier in San Carlos in May of

1980 resulted in two closed dealerships {Palo Alto and San

Carlos). With the closure of the Palo Altc and San Carlos

dealerships, Volvo of America doss not have a dealership between

Sunnyvale and Burlingame, a distance of approximately 26.8 miles.

62;,,If Carlsen is allowed to operate a Volvo

dealexrship in Palo Alto, the driving distances betws=en the Volve

deélerships will be as

Carlsen to

Carlsen to

63.

There ware

follows:

Burlingame Volvo -~ 19.5 miles

Royal

no facts to indicate that Royal coula..

‘adequatzly serve tha public in the area north of the proposed

new dealer,

There were also no facts to indicate that

Burlingame Volvo could adeguately serve the public in the area

which was formerly served by the Palo Alto and Premier

dealerships.

FACTS RELATING TO WHETHER THE ESTABLISHMENT OF THE ADDITIONAL -

FRANCHISE WOULD INCREASE COMPETITION AND THEREFORE BE 1IN THE

64.

PUBLIC INTER=EST (§3063 (5))

The figures on the following page indicate

itha

- volvots

penetration in the Palo Alto AOR declined Zrom a relatively

constant 18

©

plus % to 10.8% since the Palo Alto Volvo dealexship

ceased operatiocn. During the same time period, the Sunnyvale

(Royal) AOR penetration remained between 18.2% and 203.

18



YEAR TO DATE

%
PALO ALTO AOR

: * %
SUNNYVALE AOR

COMPETITIVE

GROUP REGISTRATIONT

Septenmbe

December

March

Septembe

December

March

W

-+

Volvo Volvo Market™
Registration Penetration
r - 165 18.2%
228 18,2
45 18.3
x 131 15,4
180 14.8
31 10.8

The Palo Alto AOR was the area for which Haeckl had primary

responsibilit

The Sunnyvale AOR ig the area for which Roval is primarily

responsible,

The compatltlve group against which Volvo of America measures

Ve

Volvo

154

298

157

232

43

18,4%

20.0

18.6

18.6
19.5

18.2

its sales per:ormance includes Merccdes-Benz, BMW, Audi,
Dasher/Scirocco,

Volvo 5 market penetration percentages represent Volvo's shares
of the total sales of Volvo of America and the competltive

group.

AOR

907
1250
181
849

1217

287

V &

_ Volvo Markeﬁ Palo Alto Sunnyvale
Registration Penetration

AOR

838
1141

290
842

1190

236



.65. Carlsen hired 13 people in antiﬁipation of obtaining
the Volvo fraﬁchise.

66. The prior Volvo dealerships in Palo Alto have had
"other franchises in addition to Volvo. These dealexrships were nobt
as efficiéntly run as Royal expects Carlsen to be.

67. For the first guarter of 1980, Royal earned an average
gross profit per: new V%lvo of $960 compared with the national

average of $962 and the San Francisco District average of $1110.

DETERMINATION OF ISSUES

Royal has failed to establish that good cause exists for
not establishing Carlsen as an additional franchisee. Royal
failed to establish that:

1. - Royal'’s permanent investment wili ba

jeopaxdized;

2. . There will be an adverse effect on the
retail motor vehicle business and tharcon-
suming public in the relevant narket arez;

3. That it would be injurious to £he public
_welfare for fhe additional franchise'to be
eétablished;

4; That the Volvo franchiseas in the relevant

market area are providing adequate competi-
tion and convenient consumer care For the

Volvo automobiles in the market area; and that

18-



5. The establishment of the additional franchise

would not increase competition and therefore

would not be in the public interest.

* ok K & F Kk F ¥ F X ok ok X X FoF % ¥ kX % A X

The following proposed decision is respectfully

submitted:

The Protest is Overruled.

i

I hereby submit the foregoing which
constitutes my proposed decision in
the above—entitled matter, as a
result of a hearing had before me
on the above dates at Sacramentao,
California, and recommand its
adoption as the decision of the New
Motor Vehicle Board.

Dated: September 26, 1980.

E;ZE%Z£¢¢,§rj}%ifﬁé£;41}g;r
ANTHONY MFS SKROCKI,
Administrative Law Judge
New Motor Vehicle Boaxd




