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New Motor Vehicle Board 

The Board held an Administrative Law Judges’
(ALJ), Roundtable on January 9, 2014, at the Board’s
offices in Sacramento. Bill Brennan, Executive Director,
welcomed the ALJs.  Robin Parker, Senior Staff Counsel,
discussed the following topics:

 The impact of Senate Bill 155 (Chaptered
October 3, 2013) including potential new protests, statutory
notices, the time period to file warranty reimbursement
and franchisor incentive program protests, and the burden
of proof.

 The published decision in Powerhouse
Motorsports Group, Inc., et al. v. Yamaha Motor
Corporation, U.S.A. (2013).

 Pre-Hearing and post-hearing matters, proposed
changes to the ALJ assignment logs, distribution of merits
hearings to ALJs, and handling of the evidence during a
hearing.

 Updates on pending and closed writs of mandate.

The Board and staff continue to successfully
accomplish its goals and responsibilities in accordance
with our Mission “to enhance relations between dealers
and manufacturers throughout the state by resolving
disputes in the new motor vehicle industry in an efficient,
fair and cost-effective manner.”

Three new Board members were appointed to
the Board in September 2013, by Governor Jerry Brown.
Anthony A. Batarse Jr., is chief executive officer and
president at Lloyd A. Wise Companies in Oakland since
1972. Kathryn Ellen Doi is a partner in the Sacramento
business law firm Murphy Austin Adams Schoenfeld
LLP; Rahim Hassanally of Fairfield has been owner at
Momentum Auto Group since 2010 and at Infiniti of
Fairfield since 2006.

Peter Welch left the California New Car
Dealership Association (“CNCDA”) to become President
of the National Automobile Dealer Association on
February 1, 2013. Brian Maas is the new CNCDA
president effective March 2013.  DMV Director, George
Valverde retired from DMV in late 2012, and Jean
Shiomoto was appointed as the new Director on
November 5, 2013.

Governor Brown’s Reorganization Plan was
approved by the Little Hoover Commission in May 2012
and the Legislature in June 2012 to cut the number of
state agencies from 12 to 10 and eliminated or
consolidated dozens of departments and entities. Brian
P. Kelly is the new Secretary of the California State
Transportation Agency. He previously served as acting
secretary at the former California Business,
Transportation and Housing Agency since 2012. The
Board is now part of the new California State
Transportation Agency.

The 2013 Industry Roundtable was very
successful and well-received by those in attendance.  For
the upcoming year, an ALJ Roundtable will take place at

the Board’s offices on January 9, 2014, and an Attorney
Roundtable is scheduled for January 10, 2014. A tentative
Roundtable is scheduled for April 10, 2014, and will be
the day after the California New Car Dealers Association
Dealer Day. This forum continues to educate our members
and staff concerning relevant industry issues and
encourages members of the vehicle industry to attend and
participate. Both Attorney and Industry Roundtables will
be held in DMV’s Assembly Room.

I would like to thank our staff for their excellent
performance and all of their hard work. In addition, thank
you to the attorneys and members of the industry that appear
before the Board for their professionalism in representing
their interests and clients.

Last but not least, a special personal thank you for
the dedication of Board members Robert T. (Tom) Flesh,
Peter Hoffman, and David Wilson, whose appointments
ended, and also to Administrative Law Judge, Jerry Prod
who left the Board and moved to Missouri.

EXECUTIVE DIRECTOR
2013 RECAP

ADMINISTRATIVE LAW JUDGE
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NOVEMBER 12, 2013
SPECIAL BOARD MEETING

The New Motor Vehicle Board (“Board”) held
a Special meeting on November 12, 2013, in Sacra-
mento, California. At that meeting, the Public Members
considered three cases.
Aldon, Inc., dba Carson Toyota v. Toyota Motor Sales
U.S.A., Inc.; H.T.L. Automotive Inc., dba Hooman
Toyota of Long Beach and Hooman Scion of Long
Beach
Protest No. PR-2339-12
Aldon, Inc., dba Carson Scion v. Toyota Motor Sales
U.S.A., Inc.; H.T.L. Automotive Inc., dba Hooman
Toyota of Long Beach and Hooman Scion of Long
Beach
Protest No. PR-2340-12
Cabe Brothers, dba Cabe Toyota and Cabe Scion v.
Toyota Motor Sales U.S.A., Inc.; H.T.L. Automotive
Inc., dba Hooman Toyota of Long Beach and Hooman
Scion of Long Beach
Protest No. PR-2341-12

Toyota sought to relocate Hooman from its ex-
isting location in Long Beach to the site of a former
Cadillac dealership, also in Long Beach.  Hooman’s
current dealership is 3.1 air miles from Cabe and 6.7
air miles from Carson.  Following the relocation, it will
be 2.2 air miles from Cabe (0.9 air miles closer) and
5.8 air miles from Carson, also 0.9 air miles closer.

A merits hearing before Administrative Law
Judge Victor D. Ryerson was held June 3-7, 2013, June
10-14, 2013, and June 17-21, 2013.  On June 27, 2013,

ALJ Ryerson conducted a site visit of Carson’s dealer-
ship, Cabe’s dealership, Hooman’s dealership at the Cur-
rent Location, and the buildings and facilities at the Pro-
posed Location.

The Proposed Decision overruling the protests and
allowing Hooman Toyota to relocate was unanimously
adopted by the Public Members with the following amend-
ments:
1. The last sentence in Footnote 18 on page 17 (“Hooman
does not have the burden of showing good cause to relo-
cate under Section 3062, so its reasons for electing to do
so are inapposite.”) is deleted.
2. Footnote 22 on page 28 is deleted in its entirety.
Burbank Kawasaki, Inc. v. Kawasaki Motors Corp.,
U.S.A., a Corporation, Protest Nos. PR-2328-12 and PR-
2333-12

Kawasaki sought to terminate Burbank’s Kawasaki
franchise because it contends Burbank failed to meet sales
requirements, maintain model inventory, provide equal
representation for Kawasaki products, and maintain floor-
ing.  Protestant contends that any deficiencies and/or
claimed operational problems it may have are directly
due to actions or inactions of Kawasaki.  A merits hearing
was held before Administrative Law Judge Jerold A. Prod
February 5-7, 2013.  The Proposed Decision dated May
23, 2013, would have overruled the protests and permit-
ted Kawasaki to terminate Burbank’s franchises for mo-
torcycles and ATVs.

At the July 25, 2013, Special Meeting, the Public
Members considered Judge Prod’s Proposed Decision.

See p. 3, Nov 12 Special
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NOVEMBER 13, 2013,
GENERAL MEETING

The New Motor Vehicle Board (“Board”) held
a General meeting on November 13, 2013, in
Sacramento.  At that meeting, the members addressed a
number of administrative matters.

Victoria Rusnak and Glenn Stevens were
congratulated on their recent reappointments to the Board
by the Governor.   Anthony A. Batarse, Jr., Kathryn Ellen
Doi, and Rahim Hassanally, all recent Governor
Appointees, were welcomed to the Board.  Ryan Brooks
was also reappointed by the Senate Rules Committee.

Jean Shiomoto, Director of DMV, made a
presentation to the members and audience.   Director
Shiomoto indicated that the DMV provides the Board with
significant Fiscal support with regards to its budget, and
programmatically provides support in terms of registration
and occupational licensing.  The members were provided
with updates of several procedures: Assembly Bill 1215
which requires new car dealers to enroll in the DMV’s
Business Partners Automation Program, the Electronic
Lien and Titling Program that is requiring licensed
financial institutions to participate in electronic
transactions in lieu of paper ones, the sale of HOV decals
by dealers so their customers can immediately get the
stickers, and the autonomous vehicle regulations that need
to be in place by January 2015.

Brian Maas, President of the California New Car
Dealers Association, discussed Senate Bill 155, which
took effect January 1, 2014, and the number of technical
changes the association made on the Board’s behalf.  The
CNCDA has a close working relationship with both the
Board and DMV.  According to Mr. Maas, it is a
compliance organization first in that it seeks to educate
dealers on the rules and regulations that govern their
behavior as dealers.  It is also an advocacy organization
on behalf of their dealers, i.e., a trade association for
dealers.  The members were also introduced to the newly
appointed CNCDA Staff Counsel, Hao Nguyen.

The members unanimously voted to present
Resolutions to Robert T. (Tom) Flesh, former Public
Member, and Peter Hoffman and David Wilson, former
Dealer Members, in recognition of their respective
contributions to the New Motor Vehicle Board.

The members received an update concerning Terry
Doe, Petitioner vs. Department of Motor Vehicles, New
Motor Vehicle Board, and Does 1 to 50, inclusive,
Respondents, Sacramento County Superior Court No. 34-
2013-80001488

The members were updated on manufacturer and
distributor compliance with the Board’s request that
statutorily mandated schedules or formulas be filed with

See p. 4, Nov 13 General
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After consideration, the Public Members rejected the
Proposed Decision and remanded the matter for a settle-
ment conference and further proceedings.  Since the
matter did not settle at the August 23, 2013, Settlement
Conference, this matter was set for hearing before Lonnie
M. Carlson on September 17-18.

The Public Members of the Board unanimously
adopted the Proposed Decision Following Remand,
which conditionally sustained the protests as follows:
1. Within 45 calendar days of the effective date of the
decision, Burbank must obtain a line of credit from a
financing institution satisfactory to Kawasaki in an
amount not less than the minimum standard established
by Kawasaki for dealers similarly situated.  At the time
of the Remand Hearing, this amount was $885,219.
2. No later than six months after obtaining the line of
credit required by the decision, Burbank must purchase
from Kawasaki, and at all times thereafter must main-
tain an inventory of then available models of products,
which inventory shall at no time be less than the number
of products reasonably established.  At the time of the
hearing, it was determined that, at peak times, this would
be an inventory of 75 motorcycles, but the number po-
tentially would be less during non-peak times.
3.  Burbank must use its best efforts to sell the products
to meet the sales objectives established.  At the time of
the hearing, the reasonable sales objective was deter-
mined to be 150 Kawasaki motorcycles per year.
McConnell Chevrolet Buick, Inc. v. General Motors,
LLC
Protest Nos. PR-2369-13 and PR-2370-13

General Motors, in part, sought to terminate
McConnell’s franchises because of Protestant’s failure
to conduct customary sales and service operations dur-
ing customary business hours for seven consecutive busi-
ness days, and its loss of flooring.

A merits hearing was held before Administra-
tive Law Judge Diana Woodward Hagle on October 22,
2013.

The Public Members unanimously adopted the
 Proposed Decision overruling the  protests.

Nov 12 Special, cont’d from p. 2
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the Board, and received 100% of compliant filings. 
 Training for 2014 will focus on educating the

Board Members, ALJs, and litigants on the legislative
changes to Vehicle Code sections 3065 (warranty
reimbursement protests) and 3065.1 (franchisor incentive
program protests).

For fiscal year 2012-2013, the Board expended
87% of its appropriated budget of $1.5 million.

For the 1st quarter of fiscal year 2013-2014, the
Board expended 24% of its appropriated budget of $1.6
million. With regards to annual fees, $848,037.90 was
collected from 134 of the 158 manufacturers and
distributors within the Board’s jurisdiction.

Mr. Brennan reported on the status of
Administrative matters identifying all pending projects,
the Board staff and committee assigned, and estimated
completion dates.  He discussed the Car Buyers
Protection Act, sponsored by the Consumers for Auto
Reliability and Safety (“CARS”), which seeks to limit
dealers and manufacturers appeal rights after the DMV
issues an adverse decision that impacts their occupational
license.

Ms. Parker reported that since the members
received their written report, there had been no new
protests filed and four protests dismissed for a total of
22 protests currently pending.  With regards to judicial
matters, Ms. Parker reported that a tentative decision
denying all six writs in Mega RV had been issued.
The following meetings were scheduled for 2013:
  February 4, 2014, General Meeting, Sacramento
  April 9, 2014, General Meeting, Sacramento
  April 9, 2014, CNCDA Dealer Day, Sheraton
Grand Hotel, Sacramento
  April 10, 2014, Industry Roundtable, DMV
Headquarters, Sacramento

Nov 13 General, cont’d from p. 3

See Atty RT, p.5

Senate Bill 155 (Chaptered October 3, 2013; ef-
fective January 1, 2014) was sponsored by the Califor-
nia New Car Dealers Association (CNCDA) and makes
a number of non-substantive and substantive changes that
are summarized in charts that follow.  It is important to
note that the changes to Vehicle Code sections 3065 and
3065.1 only impact Article 4 protests (cars, motorcycles,
ATVs) and not Article 5 RV protests.

SENATE BILL 155

There are a number of new requirements for
manufacturers and distributors that pertain to warranty
and franchisor incentive program claims approval, dis-
approval, appeals, audits and chargebacks. Additional
educational materials are available on the Board’s
website at www.nmvb.ca.gov on the home page under
“NMVB Featured Pages” “2014 Attorney Roundtable Ma-
terials.”   The text of Senate Bill 155 is also available on
the Board’s website or at http://leginfo.legislature.ca.gov/
faces/billSearchClient.xhtml.

The legal staff is working to update the website,
various publications including the Guide to the New
Motor Vehicle Board and Informational Guide for
Manufacturers and Distributors, and the sample notices
and protests.  We anticipate the updates being completed
in the next several months.

2014 ATTORNEY ROUNDTABLE

The Board hosted an Attorney Roundtable on
Friday, January 10, 2014, at the Department of Motor
Vehicle’s Assembly Room in Sacramento.  The purpose
of the Attorney Roundtable was to educate attorneys that
regularly appear before the Board or would like to on
procedures and laws relating specifically to the Board.

Robin Parker discussed new legislation effective
January 1, 2014, which made a number of substantive and
non-substantive changes to the Vehicle Code  (Senate Bill
155, Chaptered October 3, 2013).  Additionally, she
provided an overview of the Board, trends in case
management, proposed regulatory changes to enhance the
Board’s case management operations, and practical
information concerning pre-hearing and post-hearing
motions and briefs (see charts on pages 5, 6, and 7).

There was an informative and lively panel
discussion concerning manufacturer and distributor
pressure to upgrade dealership facilities by Michael J.
Flanagan, Esq. of the Law Offices of Michael J. Flanagan,
Ryan S. Mauck, Esq., of Jeffer, Mangels, Butler and
Mitchell, LLP, and Colm A. Moran, Esq., of Hogan Lovells
US LLP.  They discussed what manufacturers and
distributors are requiring in terms of facility upgrades
and new facilities in light of the economic climate?  What
financial incentives, if any, are being provided?  And, the
anticipated impact, if any, from recently amended Vehicle
Code section 11713.13(c) (effective January 1, 2014)
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VEHICLE CODE SECTION(S) AMENDMENT

3006, 3008, and 3012  ................................ Reflects both genders and makes grammatical changes.
3050(c)(2) .................................................. Adds “distributor”.
3050(d) ......................................................... Incorporates Article 5 recreational vehicle protests.
3050.7 ........................................................... Incorporates the RV industry and Section 3070 termination protests in Proposed

Stipulated Decisions and Orders.
3052 .............................................................. Corrects an inaccurate reference to respondent (should be applicant or

licensee) and deletes an obsolete sentence in Section 3052(f) pertaining to oral
arguments before the Board via a conference call.  Allowing such oral arguments
with a quorum of the Board would have to comply with the Bagley-Keene Open
Meeting Act.

3056 and 3057 ............................................. Makes grammatical changes.
3062 ............................................................. Reflects both the establishment of an additional dealership and the relocation

of an existing dealership, and clarifies the use of “relevant market area”.
These changes reflect what is done in practice.

3063 .............................................................. Clarifies that the good cause factors apply to both establishments and
relocations.  Adds new subdivision (f) to indicate that the terms “motor vehicle dealer
ship” and “dealership” have the same meaning as defined in Section 3062.

3064 .............................................................. Makes grammatical changes and changes “he” to “franchisee”.
3066 .............................................................. Deletes an obsolete reference to “notice of protest”; the correct reference is

“protest”.
3067 .............................................................. Adds Article 5 RV protests to Decisions.
3069.1 ........................................................... Corrects an inaccurate reference to subdivision (e)(1) of Section 3072; the correct

reference is subdivision (d).

NON-SUBSTANTIVE AMENDMENTS:  SENATE BILL 155

Atty RT, cont’d from p. 4

The Attorney Roundtable was well-received; 43 people attended representing dealers, manufacturers, and
distributors.  Additionally, three of the Board’s ALJs were in attendance along with Board staff.  Thank you to all of
the attendees for participating in this event and a special thank you to the panel of speakers noted above.  Additionally,
we want to thank Halbert B. Rasmussen, Esq., of Manning, Leaver, Bruder & Berberich for his work on the PowerPoint
for the panel presentation.

2013 CALIFORNIA STATE EMPLOYEES CHARITABLE CAMPAIGN (CSECC)

Each year the Board participates in the California State Employee Charitable Campaign (CSECC) to contribute
to non-profit organizations supported by the United Way. Eugene Ohta, Legal Assistant was Chair, with Kathy
Tomono, Mediaton Analyst as Co-Chair for 2013.

Although the campaign officially kicks off in August, with the Board being a small office, fundraising events
are held throughout the year. Several drawings were held for certificates donated by local businesses. The businesses
included The Cheesecake Factory, In-N-Out Burger, Zelda’s Pizza, Marie Callendar, Golfland Sunsplash and
McCormick’s and Schmicks. Staff also donated items to be included in the drawings. The events raise money that
are in addition to the pledge forms which give staff the opportunity to contribute to selected organizations through a
one-time donation or through monthly payroll deductions.

Incredibly, State employees remain generous through challenging economic times. The Board raised $3691.02
for the 2013 campaign and also received substantial donations from the Board Members, Administrative Law
Judges and staff, in addition to the fund raising events mentioned above.
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NMVB Mobile website url:
http://www.nmvb.ca.gov/mobile/

The NMVB mobile website can be
browsed using any smartphone or

tablet device.
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