Table of Contents

COMPOSITION OF BOARD/DUE PROCESS

American Motors Sales Corporation. v. New Motor Vehicle Board (1977)
69 Cal.App.3d 983 [138 Cal.Rptr. 594]

Chevrolet Motor Division, General Motors Corporation v. New Motor Vehicle
Board (1983) 146 Cal.App.3d 533 [194 Cal.Rptr. 270]

Nissan Motor Corporation v. New Motor Vehicle Board (1984) 153 Cal.App.3d
109 [202 Cal.Rptr.1]

University Ford Chrysler-Plymouth, Inc. v. New Motor Vehicle Board; Real Party
in Interest, Chrysler Corporation Chrysler Corporation v. New Motor Vehicle
Board; Real Party in Interest, University Ford Chrysler-Plymouth (1986) 179
Cal.App.3d 796 [224 Cal.Rptr. 908]

American Isuzu Moftors, Inc. v. New Motor Vehicle Board; Real Party in Interest,
Ray Fladeboe Lincoln Mercury, (1986) 186 Cal.App.3d 464 [230 Cal.Rptr.
769]

British Motor Car Distributors, Ltd, dba Maserati Import v. New Motor Vehicle
Board (1987) 194 Cal.App.3d 81 [239 Cal.Rptr. 280]

CONSTITUTIONALITY/DUE PROCESS

Nader v. New Motor Vehicle Board (2009) Authority for Discovery Sanctions

New Motor Vehicle Board v. Orrin w. Fox Co. (1978) 439 U.S. 96 [58 L.Ed.2d
361]

Chrysler Corporation v. New Motor Vehicle Board (1979) 89 Cal.App.3d 1034
[153 Cal.Rptr. 135]

DMV APPEALS

Cozens v. New Car Dealers Policy and Board (Williams Chevrolet, Real Party in
Interest) (1975) 52 Cal.App.3d 21 [124 Cal.Rptr. 835]

Toyota of Visalia, Inc. v. Department of Motor Vehicles (1984) 155 Cal.App.3d
315 [220 Cal.Rptr. 190]



EXHAUSTION OF ADMINSTRATIVE REMEDIES

Ralph Williams Ford v. New Car Dealers Policy and Appeals Board (1973)
30 Cal.App.3d 494 [106 Cal.Rptr. 340]

Chrysler Corporation v. New Motor Vehicle Board (1979) 89 Cal.App.3d 1034
[153 Cal.Rptr. 135]

Yamaha Motor Corporation v. Superior Court; Real Party in Interest, Van Nuys
Cycle (1986) 185 Cal.App.3d 1232 [230 Cal.Rptr. 382]

Yamaha Motor Corporation, U.S.A. v. Superior Court; Real Party in Interest,
Alan J. Barbic (1987) 195 Cal.App.3d 652 [240 Cal.Rptr. 806]

Mathew Zaheri Corporation et al v. Mitsubishi Motor Sales of America, Inc.
(1993) 17 Cal.App.4™ 288 [21 Cal.Rptr.2d 325]

Maury Page Kemp et al. v. Nissan Motor Corporation in U.S.A (1997) 57
Cal.App.4™ 1527 [67 Cal.Rptr.2d 794]
JUDICIAL REVIEW

Champion Motorcycles, Inc. v. New Motor Vehicle Board; Real Party in Interest,
Yamaha Motor Corporation (1988) 200 Cal.App.3d 819 [3 Cal.Rptr.2d 546]

Automotive Management Group, Inc. [Santa Cruz Mitsubishi] v. New Motor

Vehicle Board; Real Party In interest, Mitsubishi Motor Sales of America, Inc.
(1993) 20 CaI.App.4th 1002 [24 Cal.Rptr.2d 904]

JURISDICTION

Morris Tharp v. Superior Court of Tulare County (1982) 32 Cal.3d 496 [186
Cal.Rptr. 335]

BMW of North America, Inc. v. New Motor Vehicle Board; Real Party in Interest
Hal Watkins Chevrolet, Inc. (1984) 162 Cal.App.3d 980 [209.Cal.Rptr. 50]

Yamaha Motor Corporation v. Superior Court; Real Party in Interest, Van Nuys
Cycle (1986) 185 Cal.App.3d 1232 [230 Cal.Rptr. 382]

Yamaha Motor Corporation, U.S.A. v. Superior Court; Real Party in Interest,
Alan J. Barbic (1987) 195 Cal.App.3d 652 [240 Cal.Rptr. 806]



Ri-Joyce, Inc. v. New Motor Vehicle Board; Real Party in Interest, Mazda Motors
of America, Inc. (1992) 2 Cal.App.4™ 445 [3 Cal.Rptr.2d 546]

Ray Fladeboe-Lincoln Mercury, Inc. v. New Motor Vehicle Board; Real Party in
Interest, Jaguar Cars, Inc. (1992) 10 Cal.App.4™ 51 [12 Cal.Rptr.2d 598]

Christy Tovas, as Co-Trustee v. American Honda Motor Company, Inc. (1997)
57 Cal.App.4™ 506 [67 Cal.Rptr.2d 145]

Hardin Oldsmobile v. New Motor Vehicle Board; American Honda Motor Co.
Inc., Real Party in Interest (1997) 52 Cal.App.4" 585 [60 Cal.Rptr.2d 583]

Maury Page Kemp et al. v. Nissan Motor Corporation in U.S.A. (1997) 57
Cal.App.4™ 1527 [67 Cal.Rptr.2d 794]

South Bay Creditors Trust v. General Motors Acceptance Corporation (1999) 69
Cal.App.4™ 1068 [82 Cal.Rptr.2d 1]

Mazda Motor of America, Inc., v. California New Motor Vehicle Board; David J.
Phillips Buick-Pontiac, Inc., Real Party in Interest (2003) 110 Cal. App. 4th
1451; 2 Cal.Rptr.3d 866.

VEHICLE CODE §3060; TERMINATION OR MODIFICATION OF A FRANCHISE

American Isuzu Motors, Inc. v. New Motor Vehicle Board; Real Party in Interest,
Ray Fladeboe Lincoln Mercury, Inc. (1986) 186 Cal.App.3d 464 [230
Cal.Rptr. 769]

Sonoma Subaru, Inc. v. New Motor Vehicle Board of California; Real Party in
Interest, Subaru of Northern California (1987) 189 Cal.App.3d 13 [234
Cal.Rptr. 226]

British Motor Car Distributors, Ltd, dba Maserati Import v. New Motor Vehicle
Board (1987) 194 Cal.App.3d 81 [239 Cal.Rptr. 280]

Ri-Joyce, Inc. v. New Motor Vehicle Board; Real Party in Interest, Mazda Motors
of America, Inc. (1992) 2 Cal.App.4™ 445 [3 Cal.Rptr.2d 546]

Automotive Management Group, Inc. [Santa Cruz Mitsubishi] v. New Motor
Vehicle Board; Real Party In interest, Mitsubishi Motor Sales of America, Inc.
(1993) 20 Cal.App.4™ 1002 [24 Cal.Rptr.2d 904]

Duarte & Witting, Inc., Plaintiff and Appellant, v. New Motor Vehicle Board,
Defendant and Respondent; DaimlerChrysler Motors Corporation, Real Party



in Interest and Respondent (2002) 104 Cal. App. 4th 626; 128 Cal. Rptr. 2d
501

VEHICLE CODE §3062; ESTABLISHMENT OF AN ADDITIONAL FRANCHISE

Chrysler Corporation v. New Motor Vehicle Board (1979) 89 Cal.App.3d 1034
[153 Cal.Rptr. 135]

Piano v. New Motor Vehicle Board [Nissan Motor Corporation, Real Party in
Interest (1980) 103 Cal.App.3d 412 [163 Cal.Rptr. 41]

BMW of North America, Inc. v. New Motor Vehicle Board; Real Party in Interest
Hal Watkins Chevrolet, Inc. (1984) 162 Cal.App.3d 980 [209.Cal.Rptr. 50]

VEHICLE CODE §3066 (A); HEARING ON PROTESTS

American Isuzu Motors, Inc. v. New Motor Vehicle Board; Real Party in Interest,
Ray Fladeboe Lincoln Mercury, Inc. (1986) 186 Cal.App.3d 464 [230
Cal.Rptr. 769]

VEHICLE CODE SECTION §3067; DECISION

Chrysler Corporation v. New Motor Vehicle Board, La Mesa Dodge, Inc. dba
Carl Burger’s Dodge World et al. (1993) 12 Cal.App.4™ 621 [15 Cal.Rptr.2d
771]

VEHICLE CODE SECTION §11726; RECOVERY OF DAMAGES; INJUCTIVE RELIEF

Yamaha Motor Corporation, U.S.A. v. Superior Court; Real Party in Interest,
Alan J. Barbic (1987) 195 Cal.App.3d 652 [240 Cal.Rptr. 806]

WRIT OF MANDAMUS

Ralph’s Chrysler-Plymouth v. New Car Dealer Policy and Appeals Board (1973)
8 Cal.3d 792 [106 Cal.Rptr. 169]

Toyota of Visalia, Inc. v. New Motor Vehicle Board (1987) 188 Cal.App.3d 872
[233 Cal.Rptr. 708]

Ruth Miller et al. v. Superior Court of Orange County; American Honda Motor
Co., Inc. et al, Real Parties in Interest (1996) 50 Cal.App.4™ 1665 [58
Cal.Rptr.2d 584]

Kawasaki Motors Corp., U.S.A. v. Superior Court of Orange County; SABA A.
SABA et al., Real Parties in Interest (2000) 85 Cal.App.4™ 200 [101
Cal.Rptr.2d 863]



EX PARTE COMMUNICATION

Mathew Zaheri Corporation et al v. Mitsubishi Motor Sales of America, Inc.
(1997) 55 Cal. App. 4th 1305; 64 Cal. Rptr. 2d 705

UNLAWFUL ACTS §11713

49er Chevrolet v. New Motor Vehicle Board; Department of Motor Vehicles, Real
Party in Interest (1978) 84 Cal.App.3d 84 [148 Cal.Rptr.236]



RALPH'S CHRYSLER-PLYMOUTH, Plaintiff and Respondent, v.

NEW CAR DEALERS POLICY AND APPEALS BOARD, Defendant and Appellant.
(1973) 8 Cal.3d 792 [505 P.2d 1009].

L.A. 30060.

Supreme Court of California, In Bank.

Feb. 7, 1973.

Evelle J. Younger, Atty. Gen., Mark Leicester and Mark A. Levin, Deputy Attys. Gen.,
for defendant and appellant.

Linder, Schurmer, Drane & Bullis, and Scott Schurmer, Los Angeles, for plaintiff and
respondent.

BY THE COURT.

New Car Dealers Policy and Appeals Board appeals from a judgment awarding costs
to Ralph's Chrysler-Plymouth (hereinafter referred to as Ralph's) for preparation of the
record accompanying a petition for a writ of mandamus.

An accusation against Ralph's, the subject of which is not here material, was filed
with the Department of Motor Vehicles and a hearing was held before a hearing officer to
determine the merits of the accusation. The officer's proposed decision was adopted by
the department.

Pursuant to Vehicle Code section 3052, subdivision (c), Ralph's appealed the
department's decision to the board. Ralph's accompanied the appeal with evidence
indicating that it had made application for preparation of the administrative record of the
department and had advanced the necessary costs.

At the hearing before the board no additional evidence or testimony was taken. The
board based its findings entirely upon the record supplied and paid for by Ralph's, and
rendered a decision against Ralph's.

Primarily urging irregularities reflected in the transcript of the original hearing before
the Department of Motor Vehicles, Ralph's petitioned the Superior Court of Los Angeles
County for a writ of mandamus. The writ was granted, and the trial court allowed recovery
of the costs incurred in petitioning for the wirt, including the costs of preparing the
transcript.

At the outset it seems clear that before appealing to the superior court, Ralph's was
first required to appeal the department's adverse decision to the board. Itis a well-
recognized rule that if an administrative remedy is provided by statute, relief must be
sought from the administrative body and such remedy exhausted before relief can be had
under section 1094.5, subdivision (a), of the Code of Civil Procedure. (Eye Dog
Foundation v. State Board of Guide Dogs For The Blind, 67 Cal.2d 536, 543, 63 Cal.Rptr.
21,432 P.2d 717; Flores v. Los Angeles Turf Club, 55 Cal.2d 736, 746--747, 13 Cal.Rptr.
201, 361 P.2d 921; Temescal Water Co. v. Dept. Public Works, 44 Cal.2d 90, 106, 280
P.2d 1; Abelleira v. District Court of Appeal, 17 Cal.2d 280, 292, 109 P.2d 942; Muir v.
Steinberg, 197 Cal.App.2d 264, 269, 17 Cal.Rptr. 431; Vogulkin v. State Board of
Education, 194 Cal.App.2d 424, 434, 15 Cal.Rptr. 335; Pete v. State Board of Education,
144 Cal.App.2d 38, 41, 300 P.2d 147.) The administrative remedy in the case at bar was
an appeal to the board pursuant to Vehicle Code section 3052 et seq.



Section 3052, subdivision (c), reads in part: "The appeal shall be accompanied by
evidence that the appellant (Ralph's) has made application for the administrative record of
the department and advanced the cost of preparation thereof. . . .' Clearly Ralph's was to
provide a complete copy of the administrative record before it could proceed with any
further appeal. Thus, the costs advanced to prepare the record were not voluntarily
incurred but were undertaken in order to exhaust administrative remedies.

Judicial review of administrative decisions is provided for by section 11523 of the
Government Code. That section requires petitioner to furnish the court with a record of the
administrative proceedings including the transcript and exhibits at petitioner's expense. It
reads as follows: 'Judicial review may be had by filing a petition for a writ of mandate in
accordance with the provisions of the Code of Civil Procedure, subject, however, to the
statutes relating to the particular agency. . .. The complete record of the proceedings, or
such parts thereof as are designated by the petitioner, shall be prepared by the agency
and shall be delivered to petitioner, within 30 days after a request therefor by him, upon
the payment of the fee specified in Section 69950 of the Government Code . . . for the
transcript, the cost of preparation of other portions of the record and for certification
thereof. The complete record includes the pleadings, all notices and orders issued by the
agency, any proposed decision by a hearing officer, the final decision, a transcript of all
proceedings, the exhibits admitted or rejected, the written evidence and any other papers
in the case. . ..

Because Ralph's was required under Vehicle Code section 3052, subdivision (c), to
obtain the administrative record in order to appeal to the board in exhausting its
administrative remedies, the 'request' specified in section 11523 of the Government Code
obviously was not made. The record which was required by the board for its purposes and
for which costs were necessarily incurred and advanced at that intermediate stage
included the transcript and exhibits which were presented to the superior court with the
petition for the writ of mandamus.

No additional evidence or testimony was taken at the hearing before the board. The
record in this case included the transcript of the administrative hearing which was provided
both to the board and to the superior court at Ralph's expense.

Section 1094.5, subdivision (a), of the Code of Civil Procedure which concerns
judicial review by the use of a writ of mandamus provides: "Where the writ is issued for the
purpose of inquiring into the validity of any final administrative order or decision made as
the result of a proceeding in which by law a hearing is required to be given, evidence is
required to be taken and discretion in the determination of facts is vested in the inferior
tribunal, corporation, board or officer, the case shall be heard by the court sitting without a
jury. All or part of the record of the proceedings before the inferior tribunal, corporation,
board or officer may be filed with the petition, . . . If the expense of preparing all or any
part of the record has been borne by the prevailing party, such expense shall be taxable as
costs.' (Italics added.) On the basis of this last sentence the trial court ruled that costs
allowed by section 1094.5 can be recovered by the prevailing party when they were
incurred at an intermediate stage pursuant to the exhaustion of administrative remedies,
and prior to filing the petition for the writ of mandate.

Several cases involving the preparation of the record immediately prior to petitioning
for a writ of mandamus have held that under section 1094.5, subdivision (a), the prevailing
party must be allowed to recover the costs of such preparation. (Moran v. Board of



Medical Examiners, 32 Cal.2d 301, 315, 196 P.2d 20; Williams v. Santa Maria Joint Union
High Sch. Dist., 252 Cal.App.2d 1010, 1013, 60 Cal.Rptr. 911; Sinclair v. Baker, 219
Cal.App.2d 817, 824, 33 Cal.Rptr. 522.) Moran, the leading case on the interpretation of
section 1094.5, subdivision (a), involved the suspension of the appellant from medical
practice by the board. Moran petitioned the superior court for a writ of mandamus asking
that the court review the proceedings before the board, and supplied the court with an
authenticated copy of the board proceedings. We held that where the prevailing party has
borne the expense of preparing the transcript of the board hearing he shall recover all
costs incurred in its preparation.

We are satisfied that the same rule applies as to the allowable costs when the costs
were incurred as here in the intermediate proceeding.

Since Code of Civil Procedure section 1094.5, subdivision (a), specifically authorizes
expenses incurred in preparation of the record (including the transcript and exhibits) to be
'taxable as costs,' a reasonable interpretation of the statute allows recoupment of those
costs incurred in preparation of a copy of the record for the mandamus proceedings. The
section makes no exception for costs incurred prior to filing the petition for mandate. The
section makes absolutely no reference to when the expense must be borne, and there
seems to be no reason to penalize a successful petitioner merely because a transcript was
prepared during a trial, or prepared in the course of the administrative process so long as
the transcript was essential to review and its cost allowable under the language of the
applicable statute. (FN1) It is not reasonable to deny Ralph's those costs it would have
incurred had the record been prepared initially for the mandamus proceedings merely
because the costs were incurred earlier in the litigation.

Insofar as Turner v. East Side Canal & Irr. Co., 177 Cal. 570, 171 P. 299, and
Regents of University of California v. Morris, 12 Cal.App.3d 679, 90 Cal.Rptr. 816, are
contrary to this conclusion they are disapproved.

It appears that the trial judge in allowing costs may have included some costs for
copies of transcripts and exhibits which, although used in the administrative proceeding,
were not part of the record in the mandamus proceeding. Section 1094.5 provides for
recovery of costs of the record in the mandamus proceeding only; this would include the
cost of any transcript or exhibits its which are part of the record in that proceeding. It
would not include additional copies which might have been required in the administrative
proceeding. Accordingly, Ralph's is entitled to recover as costs the expense incurred in
preparation of the original record filed in the superior court even though such expense was
disbursed for preparation of that record for use during the administrative proceedings.
Costs incurred for any additional copies of the record required in the administrative
proceedings shall not be recovered.

That part of the judgment awarding costs is reversed, and the trial court is directed to
fix costs in accordance with the views expressed herein. Each party shall bear its own
costs on this appeal.

FN* Pursuant to Constitution, article VI, section 21.

FN1. Allowing costs does not improperly encourage parties to appeal since, in any
event, costs can only be recovered by the prevailing party.
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FLEMING, J.

The New Car Dealers Policy and Appeals Board, pursuant to its authority under Vehicle
Code sections 3050 to 3057, affirmed a decision of the Director of Motor Vehicles finding
that Ralph Williams Ford (Williams) on three specified occasions in 1968 violated Vehicle
Code, section 4456, and on nine specified occasions in 1968 violated Vehicle Code,
section 11713, subdivision (g). n1 The board, separately for each group of violations,
revoked Williams' dealer's license, certificate, and special plates; stayed the revocation;
and placed Williams on a three-year probation whose conditions included a 10-day
suspension of its dealer licensing privileges.

n1 Vehicle Code section 4456 in pertinent part authorizes the dealer to issue a
temporary identification device to the purchaser, provided the dealer applies to the
department on behalf of the purchaser for registration or transfer of the vehicle within
20 days of sale.

Vehicle Code section 11713, subdivision (g) makes it unlawful and a violation of
the Vehicle Code for a license holder to include as an added cost to the selling price
of a vehicle an amount for licensing or transfer of title which is not owed to the state,
unless the amount has been paid by the dealer prior to the sale.

The superior court confirmed the board's findings with respect to the violations but
ordered the cause remanded to the board for reconsideration because in the court's view
the board, (1) wrongfully imposed administrative penalties for violations of section 4456,
(2) violated due process of law in finding Williams guilty of uncharged violations, and (3)
imposed improper procedural terms for future revocation of probation.

The board and the department appeal the judgment.

1. Section 4456.

The board found that on three occasions Williams violated section 4456 by failing to file
timely reports of sale and documents and fees for the transfer or registration of vehicles.
The board noted that these violations represented only a small part of the untimely reports
of sale submitted by Williams. The superior court, on an independent review of the
evidence pursuant to Code of Civil Procedure, section 1094.5, confirmed the findings of



the board, but concluded that the $ 3 forfeiture imposed by section 4456 (now by §
4456.5) was the sole penalty applicable to these violations, and therefore administrative
penalties of suspension and revocation were not authorized.

We disagree with the conclusion of the superior court that the penalty for these 1968
violations was limited to a $ 3 forfeiture, since at that time administrative penalties
authorized by section 11705 were clearly applicable to such violations. n2 (See Evilsizor
v. Dept. of Motor Vehicles (1967) 251 Cal.App.2d 216, 218-220 [59 Cal.Rptr. 375].) Not
until 1970 did the Legislature enact section 4456.5 to limit the penalty for certain violations
of section 4456 to a$ 3 forfeiture. Williams argues that the changes brought about by the
enactment of section 4456.5 in 1970 should be used to reinterpret the intent of the
Legislature in enacting the earlier texts of section 4456 in 1959, 1961, and 1963. We
decline this invitation to embark on a voyage of retrospective reinterpretation.

n2 Vehicle Code section 11705 (now renumbered §11705, subds. (a)(7) and
(a)(9)) provides that the department after notice and hearing may suspend or revoke
a dealer's license upon determining that the dealer has violated one or more of the
terms and provisions of those parts of the Vehicle Code that include sections 4456
and 11713, subdivision (g).

Williams also contends that because the subsequently enacted section 4456.5 reduced
in certain instances the penalties for violation of section 4456, the section should be
applied retroactively by the courts to the violations that occurred in this case. We do not
agree. ltis presumed that legislative changes do not apply retroactively unless there is a
clear legislative intent that they should do so. ( Wilke & Holzheiser, Inc. v. Dept. of
Alcoholic Bev. Control, 65 Cal.2d 349, 371 [55 Cal.Rptr. 23, 420 P.2d 735].) Had the
Legislature merely mitigated the penalty for a violation of section 4456 we might well
conclude it had made an express determination that its former penalty had been too
severe and that a lesser penalty would be more appropriate. (See In re Estrada, 63 Cal.2d
740, 745 [48 Cal.Rptr. 172, 408 P.2d 948].) But in adopting section 4456.5 the Legislature
enacted a new, comprehensive scheme which completely revised the scope of the
penalties attached to violations of section 4456. The basic penalty for violation of section
4456 is made a $3 forfeiture, but failure to pay fees to the department within 20 days
continues subject to the penalty of suspension and revocation. And failure to present a
proper application in compliance with section 4456 within 40 days creates a presumption
of failure or neglect that provides prima facie grounds for suspension and revocation under
section 11705.

We do not believe the Legislature could have reasonably intended these complex
changes to be applied retroactively to cases, such as this one, that had reached final
administrative decision prior to the effective date of the new law. As the court said in Wilke
& Holzheiser, Inc. v. Dept. of Alcoholic Bev. Control, supra, at page 372: "The Legislature's
alteration of the method for enforcement of a statute, however, ordinarily reflects its
decision that the revised method will work greater future deterrence and achieve greater
administrative efficiency. Yet the design for efficacy of deterrence and efficiency of
administration hardly affects the case which had already reached a final administrative
decision based upon the old procedure."



2. Uncharged Violations.

The board adopted the findings of the Director of Motor Vehicles relating to the
accounting procedures used by Williams before and after the filing of the accusation of
registration-fee overcharges. Key findings included:

"X1 3(d).... Respondent did not maintain any journals, subsidiary ledgers or any other
type of accounting records wherein it could be ascertained the name of the purchaser, the
amount of money deposited by said purchaser for payment to the Department, the actual
amount of money required by the Department and the dates and amount of the refund of
the overcharge to said purchaser. ...

"(e). Respondent's employees on the managerial level, including the certified public
accountant auditor, knew that the deposits made by purchasers for the fees due the
Department, were fiduciary moneys requiring the highest degree of accountability. ...

"(f). Atthe end of respondent's 1968 accounting period, the expense account to which
respondent credited the refunds from the Department had a credit balance of $ 16,570.03

"(g). With one exception, respondent did not refund the excess deposit fees to
purchasers identified in Finding X hereof until subsequent to the service of the
Accusation."

The superior court concluded that these findings "[concerned] matters not charged in
the Accusation, and the implied finding that there was a $ 16,570.03 credit balance from
overcharged fees that had not been refunded or credited to the accounts of customers to
whom they belonged, is not within the scope of any charge alleged in the Accusation.
[These findings] were improperly considered by the Board in determining the nature and
extent of the penalty ..."

In our view the superior court misconstrued the relationship between charges and
findings in the administrative proceedings. The board did not find that Williams committed
any violations other than those charged in the accusation. Williams produced evidence of
its accounting procedures in an attempt to show it had not made the overcharges set forth
in the accusation. In response to that evidence the board made findings which showed
that it did not credit the evidence produced by Williams to rebut proof of overcharges, and
that Williams' accounting procedures were inadequate to disclose what refunds, if any,
were routinely made to overcharged purchasers. The board's basic finding that on nine
occasions the price of vehicles sold by Williams included as an added cost specified
licensing or transfer fees not owed to the state (Veh. Code, § 11713, subd. (g)) remained
unaffected by additional findings on the subject of Williams' accounting procedures. These
additional findings, however, were pertinent to questions of due care, penalty, and
conditions of probation. Once the board found the charged violations had taken place, it
was entitled to consider related deficiencies in order to evaluate the amount of due care
exercised by Williams in past attempts to comply with the statute and in order to determine
what administrative penalty and what conditions of probation would be suitable. (Mills v.
State Bar, 6 Cal.2d 565, 567 [58 P.2d 1273].) Evidence of other possible violations need



not be disregarded by the board in arriving at an appropriate penalty and appropriate
conditions of probation, merely because that evidence was produced by Williams.

In re Ruffalo, 390 U.S. 544 [20 L.Ed.2d 117, 88 S.Ct. 1222], and related cases are not
controlling. In Ruffalo, an attorney was disbarred from the practice of law on a finding he
was guilty of an instance of misconduct that had not been charged against him in the
disbarment proceedings until after he had presented evidence to rebut the instances of
misconduct with which he had been initially charged. The court overturned the disbarment
on the ground that procedural due process requires fair notice of a charge before
proceedings commence. (390 U.S. at pp. 550-551 [20 L.Ed.2d at pp. 121-123].) At bench
Williams was given fair notice of the nine charged violations it was found to have
committed. Other potential violations and related deficiencies were considered only in
connection with a determination of the type and extent of the sanction to be imposed for
the charged violations.

3. Condition of Probation.

A condition of probation imposed by the board on Williams stated: "Should the Director
of Motor Vehicles at any time during the existence of said probationary period determine
upon reliable evidence that appellant has violated any of the terms and conditions of
probation, he may, in his discretion and without a hearing, revoke said probation and order
the suspension or revocation of appellant's license, certificate and special plates ..." (Italics
added.)

The superior court property concluded that the italicized portion of this condition of
probation violated due process of law. The Fourteenth Amendment protects the pursuit of
one's profession from abridgment by arbitrary state action, and a state cannot exclude a
person from any occupation in a manner or for reasons that contravene due process of
law. (Endler v. Schutzbank, 68 Cal.2d 162, 169-170 [65 Cal.Rptr. 297, 436 P.2d 297].)
Here, the revocation of probation, and therefore the revocation of Williams' dealer's
license, is left to the discretion of the Director of Motor Vehicles. But "an individual must
be afforded notice and an opportunity for a hearing before he is deprived of any significant
property interest, ..." (Randone v. Appellate Department, 5 Cal.3d 536, 541 [96 Cal.Rptr.
709, 488 P.2d 13].) Although Williams received notice and a hearing on its past
violations, the conditions of probation dispense with notice and hearing on any future
violations that may bring about a revocation of its license.

In criminal law "fundamental principles of due process and fair play demand, ... that
after a summary revocation of probation and before sentencing a hearing is required at
which the defendant is entitled to be represented by counsel, to be advised of the alleged
violation and given an opportunity to deny or explain it, and, if necessary, present
witnesses on his own behalf." (People v. Youngs, 23 Cal.App.3d 180, 188 [99 Cal.Rptr.
101]; People v. Vickers, 8 Cal.3d 451, 458-461 [105 Cal.Rptr. 305, 503 P.2d 313]; see
also, Morrissey v. Brewer, 408 U.S. 471 [33 L.Ed.2d 484, 92 S.Ct. 2593].) Due process
requires a comparable opportunity for notice and hearing on the revocation of an
occupational license. (Cf. Goldberg v. Kelly, 397 U.S. 254 [25 L.Ed.2d 287, 90 S.Ct.
1011].)



The judgment granting the writ of mandate is reversed, and the cause is remanded to
the superior court with instructions to issue its writ for the sole purpose of directing the
board to strike from page 32 of its final order the phrase "without a hearing" and substitute
therefor the phrase "on notice and hearing." Appellant to receive their costs on appeal.

Robert C. COZENS, Director, Plaintiff and Appellant, v.

NEW CAR DEALERS POLICY AND APPEALS BOARD of the State of

California, Defendant and Respondent; WILLIAMS CHEVROLET, INC., a California
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REGAN, Associate Justice.

On October 4, 1973, Robert C. Cozens, Director of the Department of Motor Vehicles
('‘Director' and 'Department’), filed a petition for writ of mandate to compel respondent New
Car Dealers Policy and Appeals Board (FN1) ('Board') to vacate and set aside the board's
final order upon review of the director's decision revoking the car dealer's license of the
real party in interest, Williams Chevrolet, Inc. ('Williams').

During the years 1970 and 1971, the department filed accusations against Williams, a
car dealership, alleging certain violations of the Vehicle Code. Subsequently a hearing
was held pursuant to the Administrative Procedure Act (Gov.Code, § 11500 et seq.).

On October 24, 1972, the director adopted a decision prepared by the hearing officer
which found that Williams had violated numerous sections of the Vehicle Code in the
operation of its business and revoked Williams' license.

Williams then filed with the director a petition for reconsideration of the decision
revoking its license. (See Gov.Code, § 11521.) This petition set forth a number of alleged
facts, including the facts that Williams had new supervisory personnel and a new general
manager, and that all employees had been specifically instructed to refrain from any
practices charged in the accusation. On November 24, 1972, the director denied this
petition.

Thereafter, Williams filed an appeal with the board from the decision revoking its
license. (See Veh.Code, § 3052.) On April 26, 1973, the board issued an order amending
and reversing certain findings of the director, affirming others, and remanded the matter to
the director for refixing of the penalty.

On May 10, 1973, the director issued its order refixing penalty which again revoked
Williams' license.



On May 24, 1973, counsel for Williams addressed and sent a letter to the director
requesting reconsideration of his order refixing the penalty. The letter stated, in part, as
follows: "It has been some time since the events occurred which brought about your most
recent decision. Since then, no problems have occurred at the agency, and this should
stand in their good stead.' The director treated this letter as a petition for reconsideration
of the order refixing penalty and denied the same on June 6, 1973.

A second appeal was made to the board by Williams from the order refixing penalty.
On September 5, 1973, the board made its final order whereby it affirmed the director's
order of revocation but stayed the execution thereof and placed Williams on probation for a
period of three years, subject to certain terms and conditions. In its final order the board
stated, in part, as follows: '(T)he major issue raised by this appeal is whether the penalty is
commensurate with the findings. We hold absolutely no disagreement With the
appropriateness of the order revoking the corporate license for the violations found to have
been committed by the appellant. However, we are moved to modify the order by
providing for a period of probation because of attendant circumstances.

"The factor which we find most persuasive in our determination is the argument of the
appellant that it has continued in business as a new car dealer licensed by the department
for a period in excess of two years since the filing of the accusation in this case. This fact
is supported by the records before us and no information of any derelictions whatever by
appellant during this time has been brought to our attention.

'‘Additionally, we have considered the mitigation as found by the director with
particular cognizance attached to the fact that appellant's president has made certain
changes in the operation of the dealership and has employed a new general manager.'
(Emphasis added.)

On October 4, 1973, the director brought this action in mandate in the superior court
to compel the board to set aside its final order. The trial court denied the petition.

The director contends the board abused its discretion and exceeded its jurisdiction
by, without compiling a record, setting aside the penalty imposed by the department
despite its finding that the penalty was supported by the record.

While recognizing that the board has been vested with the authority in 'proper cases'
to substitute its judgment on penalties for licensees for that of the department, the director
still maintains the Legislature intended the board primarily to be an advisory and review
body to the department.

The board, at the time of these proceedings, had only three duties, which can be
summarized as follows: (1) prescribe rules and regulations, after consultation with the
department, relating to licensing of new car dealers; (2) hear and consider appeals from
department decisions concerning licensees; and (3) consider matters concerning activities
or practices of applicants or licensees and, if necessary, refer such matters to the
department for appropriate action. (Veh.Code §3050.) (FN2)

The powers of the board with respect to appeals from the department are set forth in
sections 3054 and 3055.

Section 3054 provides: 'The board shall have the power to reverse or amend the
decision of the department if it determines that any of the following exist:

‘(@) The department has proceeded without or in excess of its jurisdiction.

'(b) The department has proceeded in a manner contrary to the law.

'(c) The decision is not supported by the findings.



'(d) The findings are not supported by the weight of the evidence in the light of the
whole record reviewed in its entirety, including any and all relevant evidence adduced at
any hearing of the board.

'(e) There is relevant evidence, which in the exercise of reasonable diligence, could
not have been produced or which was improperly excluded at the hearing.

'(f) The determination or penalty, as provided in the decision of the department is not
commensurate with the findings.'

Section 3055 provides: 'The board shall also have the power to amend, modify, or
reverse the penalty imposed by the department.' (FN3)

The director contends that the board could have acted only under either subdivision
(f) of section 3054 or section 3055. Since the board concluded that the license revocation
was appropriate, the director argues the board concedes the penalty is commensurate with
the findings and hence it was barred from resorting to section 3054, subdivision (f).

The director further argues that the board could not invoke section 3055 because, in
general, the board held no evidentiary hearings and made no findings of its own. The
director contends the board takes the position that section 3055 entitles it to act for any
reason it chooses, whether or not based on an evidentiary record. The director maintains
this claim of the board is based on several false assumptions.

He first contends it must be assumed the Legislature intended that the board should
have a greater scope of review over the department than the courts have over the board or
any other administrative agency under Code of Civil Procedure section 1094.5. Under this
section the court's inquiry into the agency's decision is generally limited to the
administrative record. (See Strumsky v. San Diego County Employees Retirement Ass'n
(1974) 11 Cal.3d 28, 34--35, 112 Cal.Rptr. 805, 520 P.2d 29.) The director relies upon
Topanga Ass'n For a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506,
515, 113 Cal.Rptr. 836, 841, 522 P.2d 12, 17, wherein the court states that 'implicit in
section 1094.5 is a requirement that the agency which renders the challenged decision
must set forth findings to bridge the analytic gap between the raw evidence and ultimate
decision or order.' He therefore concludes that the board must also take evidence and
make independent findings on which to base its order. (FN4)

The director next contends it must be assumed that the Legislature intended that
board orders be 'unreviewable.' (FN5)

Thirdly, the director contends it cannot be assumed the Legislature intended
subdivision (f) of section 3054 to be surplusage without purpose or effect.

Finally, the director argues that a holding that the board can set aside department
penalties for whatever reasons it chooses would result in the emasculation of the
department's authority over car dealer licenses. (See Merrill v. Department of Motor
Vehicles (1969) 71 Cal.2d 907, 918--919, 80 Cal.Rptr. 89, 458 P.2d 33.)

In summary, the director contends that section 3054, subdivision (f) empowers the
board to amend a department imposed penalty for reasons found in the department's
record, whereas section 3055 empowers the board to amend a department imposed
penalty for reasons found in its own record.

The board maintains it has never taken the position that section 3055 empowers it to
take whatever action it chooses, whether or not supported by a record. To the contrary,
the board submits that it took its action only after considering the entire record, including
the petitions for reconsideration. The board did not consider it necessary to take additional



evidence since it may rely upon the record compiled by the department. (See §3053;
Ralph's Chrysler-Plymouth v. New Car Dealers Policy & Appeals Bd. (1973) 8 Cal.3d 792,
794, 106 Cal.Rptr. 169, 505 P.2d 1009.) It further maintains that its powers under section
3055 merely subject the director's penalty power to review upon appeal by a carefully
selected board of nine members, and confer upon the board the power to arrive at a
different conclusion. The board emphasizes that it did nothing more than to substitute
probation for outright revocation of Williams' license (l.e., it did not reverse the decision but
modified the penalty pursuant to section 3055). It also notes that the power of review set
forth in the Vehicle Code differs substantially from that contained in section 1094.5 of the
Code of Civil Procedure. The board concludes that the trial court did not err in denying the
director's petition for a writ of mandate since the board neither abused its discretion nor
exceeded the jurisdiction conferred upon it by sections 3050, 3053 and 3055. (Cf. Lake v.
Civil Service Commission (1975) 47 Cal.App.3d 224, 228, 120 Cal.Rptr. 452; Wingfield v.
Fielder (1972) 29 Cal.App.3d 209, 221, 105 Cal.Rptr. 619.) (FN6)

Williams, the real party in interest, notes that both section 3054 and 3055 were
enacted simultaneously and the presumption is against the Legislature indulging in an idle
act or duplication. (See 45 Cal.Jur.2d, Statutes, §99, p. 613.) Since section 3055 deals
solely and specifically with penalties, Williams submits the only conclusion that can be
drawn is that section 3055 amplified and broadened the board's discretion. Williams finds
it significant that in enacting this section the Legislature included the word 'also.' Williams
maintains this is a clear indication that the Legislature intended to confer on the board
more authority than that vested in it under subdivision (f) of section 3054.

Turning to the director's argument, we hold there is no statutory requirement that the
board hold an evidentiary hearing. As we have previously pointed out, the board can act
upon the administrative record of the department and the briefs of the parties alone. We do
not regard subdivision (f) of section 3054 as surplusage. Rather, we conclude that section
3055 is a legislative expansion of the board's powers.

We hold that the board properly relied on the record compiled by the department and
the briefs of the parties. We find nothing arbitrary or capricious in the board's order and
we shall therefore affirm the judgment of the trial court denying the writ of mandate.

There is a strong undercurrent in the director's arguments to the effect that if his
position is not accepted, it will lead to unbridled power vested in the board with absolutely
no checks or restraints. This is simply not true. The board must still exercise judicial
discretion, as explained in Brown v. Gordon (1966) 240 Cal.App.2d 659, 666--667, 49
Cal.Rptr. 901: 'lt is well settled that in a mandamus proceeding to review an administrative
order the determination of penalty by the administrative body will not be disturbed unless
there is a clear abuse of discretion. (Citations.) Although the administrative body has
broad power with respect to the determination of the penalty to be imposed, this power is
not absolute or unlimited, but must be exercised with judicial discretion. (Citations.) The
term 'judicial discretion' is defined as follows: "The discretion intended . . . is not a
capricious or arbitrary discretion, but an impartial discretion, guided and controlled in its
exercise by fixed legal principles. It is not a mental discretion, to be exercised ex gratia,
but a legal discretion, to be exercised in conformity with the spirit of the law and in a
manner to subserve and not to impede or defeat the ends of substantial justice.'
(Citations.) 'Abuse of discretion' in the legal sense is defined as discretion exercised to an



end or purpose not justified by and clearly against reason, all of the facts and
circumstances being considered. (Citations.)' (Emphasis added.)

The judgment denying petition for writ of mandate is affirmed.

FRIEDMAN, Acting P.J., and EVANS, J., concur.

FN1. The board is now known as the 'New Motor Vehicle Board.' (Veh.Code, §3000.)

FN2. Unless otherwise noted, all statutory references are to the Vehicle Code.

FN3. Both of these sections were added by Statutes 1967, chapter 1397, section 2,
pages 3265--3266.

FN4. Section 3053 provides: 'The board shall determine the appeal upon the
administrative record of the department, any evidence adduced at any hearing of the
board, and upon any briefs filed by the parties. If any party to the appeal requests the right
to appear before the board, the board shall set a time and place for such hearing, the
production of any relevant evidence and argument.’

Thus, although the board is authorized to take additional evidence, it is not required to
do so. It appears to be undisputed that the board had before it the entire record compiled
by the department, including the transcript of the administrative hearing, the exhibits, and
the petitions for reconsideration filed with the director by Williams (referred to as 'letters of
advocacy' by the appellant director.) As to the transcript of the administrative hearing, it
was before the trial court. However, it was never offered or admitted into evidence and
was not designated as a part of the record on appeal.

FN5. However, section 3058 specifically provides for judicial review of final orders of
the board.

FNG6. The board also relies upon Ralph Williams Ford v. New Car Dealers Policy &
Appeals Bd. (1973) 30 Cal.App.3d 494, 106 Cal.Rptr. 340. In that case the court referred
to criminal law in ruling upon a due process question presented by the board's order of
probation. By analogy, the board applies the law relating to criminal probation matters and
apparently concludes that the board could validly consider the petitions for reconsideration
and argument of counsel in reaching its decision. It does not concede, however, that there
were any 'facts' supplied to the board outside the record.
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PARAS, Associate Justice.

On April 24, 1974, American Motors Sales Corporation (hereinafter 'American
Motors') notified its South Lake Tahoe dealer, Ken Collins, that it would terminate his Jeep
franchise in 90 days for 'failure to develop a sufficient sales volume . .." On July 26, 1974,
Collins filed a protest with the New Motor Vehicle Board of the State of California
(hereinafter 'Board') under Vehicle Code section 3060. (FN1)

A hearing was held under section 3066, and the hearing officer's proposed decision
found 'good cause' for termination, (§ 3060, subd. (b)). But the Board rejected the
proposed decision, took additional testimony from the zone manager of American Motors
and from Collins, and concluded that the termination was without good cause. American
Motors then successfully sought a writ of mandate from the superior court. The trial judge
ruled that sections 3060 and 3066 are violative of due process of law under article |,
section 7 of the California Constitution and section 1 of the Fourteenth Amendment to the
United States Constitution, 'because four of the nine members of the Board are, by statute,
(Vehicle Code section 3001), new car dealers, who may reasonably be expected to be
antagonistic to franchisors such as American Motors."'

The Board appeals, and is supported in this Court by the Northern California Motor
Car Dealers Association and the Motor Car Dealers Association of Southern California,
amici curiae.

I

There is a long history of legal warfare between the automobile manufacturers and
their dealers, ranging from the 'military discipline' of the Ford Motor Company in the 1920's
to litigation under the 1956 federal 'Dealers' Day in Court Act,' (15 U.S.C. §§ 1221--1225).
(FN2) The Act provides in part that 'An automobile dealer may bring suit against any
automobile manufacturer engaged in commerce, in any district court of the United States .
... and shall recover . . . damages . . . by reason of the failure of said automobile
manufacturer . . . to act in Good faith . . . in terminating, cancelling, or not renewing the
franchise with said dealer'. (15 U.S.C.§1222.) (Emphasis added.) The Act does not
however preempt State laws (15 U.S.C.§1225).

The Board (originally called the 'New Car Dealers Policy and Appeals Board') was
established in 1967 to hear appeals of new car dealers regarding licensing by the
Department of Motor Vehicles. (§§ 3000, 3050.) Its duties at that time (FN3) were
substantially the same as those of many other state occupational licensing boards; and as
with other boards, (FN4) the Legislature mandated that certain of the Board members (four
of the nine) be new car dealers (§ 3001). In 1973, the Legislature renamed the Board the
'New Motor Vehicle Board,' and added sections 3060 to 3069 which became operative July
1, 1974. These statutes established a series of procedures for the adjudication of disputes
between two distinct classes of litigants, new car dealers and new car manufacturers.
They empower the Board to resolve controversies relating to: (1) whether there is 'good
cause' to terminate or to refuse to continue a franchise (§ 3060); (2) whether there is 'good
cause' not to establish or relocate a motor vehicle dealership in a 'relevant market area' (§
3062); (3) delivery and preparation obligations § 3064); and (4) warranty reimbursement §
3065).

The result is that although under the 1973 legislation the adversaries before the
Board invariably derive from two distinct groups, dealers and manufacturers, the Board



which resolves their disputes must include four members from the dealer group but need
not include any members from the manufacturer group. Does an administrative tribunal so
constituted meet the requirements of due process? Is it such 'a competent and impartial
tribunal in administrative hearings' (Peters v. Kiff (1972) 407 U.S. 493, 92 S.Ct. 2163, 33
L.Ed.2d 83) as to comport with due process? We agree with the trial judge's negative
answer to these questions.

Il

The conclusion is unavoidable that dealermembers of the Board have an economic
stake in every franchise termination case that comes before them. The ability of
manufacturers to terminate any dealership, including that of a Board member, depends
entirely upon the Board's interpretation of 'good cause.' It is to every dealer's advantage
not to permit termination for low sales performance, which fact however is to every
manufacturer's disadvantage. As Professor Macaulay puts it: 'For example, a Ford dealer
might be able to make a hundred dollar profit on the sale of one car or a ten dollar profit on
each sale of ten cars. The immediate result of either strategy is the same for the dealer,
but clearly the impact on the Ford Motor Company differs greatly, because in one case it
sells only one car while in the other it sells ten. And even if our hypothetical Ford dealer
sells ten cars at only a ten dollar profit on each one, he has no reason to care whether he
sells Mustang sport cars, Falcon station wagons, or Thunderbirds. Yet the Ford Motor
Company does. It must sell many units of all of the various models it makes, and it must
sell its less popular models to recover its tooling costs on them.' (FN5)

Amici curiae respond to this financial interest by pointing to instances in which a
dealership-board-member may be more financially interested in ruling in favor of the
manufacturer; this would occur, for example, where the franchise of a dealer-member's
direct competitor is being terminated, or where the member may wish to ingratiate himself
with his own manufacturer. We do not view this as fairness, but rather as an equalizing
unfairness. Either way, the objectionable feature of dealer-membership on the Board is
the distinct possibility that a dealer-manufacturer controversy will not be decided on its
merits but on the potential pecuniary interest of the dealer-members.

The landmark case on due process limitations upon such pecuniary conflicts of
interest is Tumey v. Ohio (1927) 273 U.S. 510, 47 S.Ct. 437, 71 L.Ed. 749. There a mayor-
judge, in addition to his regular salary, was paid a certain sum per case in liquor law
violation cases in which he found the defendant guilty. The United States Supreme Court
found this a denial of due process, saying: 'The mayor received for his fees and costs in
the present case $12, and from such costs under the prohibition act for seven months he
made about $100 a month, in addition to his salary. We can not regard the prospect of
receipt or loss of such an emolument in each case as a minute, remote, trifling or
insignificant interest. It is certainly not fair to each defendant brought before the mayor for
the careful and judicial consideration of his guilt or innocence that the prospect of such a
prospective loss by the mayor should weigh against his acquittal.

'. .. There are doubtless mayors who would not allow such a consideration as $12
costs in each case to affect their judgment in it, but the requirement of due process of law
in judicial procedure is not satisfied by the argument that men of the highest honor and the
greatest self-sacrifice could carry it on without danger of injustice. Every procedure which
would offer a possible temptation to the average man as a judge to forget the burden of
proof required to convict the defendant, or which might lead him not to hold the balance



nice, clear and true between the state and the accused denies the latter due process of
law." (Emphasis added.) (273 U.S. at pp. 531--532, 47 S.Ct. at p. 444.)

The Tumey doctrine has been extended recently. In Ward v. Village of Monroeville
(1972) 409 U.S. 57, 93 S.Ct. 80, 34 L.Ed.2d 267, the mayor-judge had no direct pecuniary
interest in convicting the accused, but the fines he levied constituted somewhere between
40 and 50 percent of the village revenues. Again finding a violation of due process, the
Supreme Court stated (409 U.S. at p. 60, 93 S.Ct. at p. 83) that the mayor-judge's interest
as chief executive officer of the village, responsible to account for village finances to the
council, presented a 'possible temptation' by which 'the mayor's executive responsibilities
for village finances may make him partisan to maintain the high level of contribution from
the mayor's court.' (FN6) (See also People v. Superior Court (Greer) (1977) 19 Cal.3d
255, 266, 137 Cal.Rptr. 476, 483, 561 P.2d 1164, 1171.)

While the foregoing cases involved due process in a criminal law context, Gibson v.
Berryhill (1973) 411 U.S. 564, 93 S.Ct. 1689, 36 L.Ed.2d 488, is more directly in point.
The issue there was whether the Alabama Board of Optometry was a fair tribunal to
determine that it did or did not constitute 'unprofessional conduct' for an optometrist to
practice in Alabama as a salaried employee of a business corporation. The Board of
Optometry consisted exclusively of privately practicing optometrists and included none
who were either salaried or employed by business corporations. Only privately practicing
optometrists were eligible to become members of the Alabama Optometric Association,
and by statute only such members could sit on the Board of Optometry. The Association
filed charges of unprofessional conduct with the Board of Optometry against nine
optometrists who were employed on a salaried basis by Lee Optical Co., a business
corporation. Upon the lodging of the charges, the Board of Optometry deferred hearing
thereon and filed its own lawsuit in an Alabama state court against Lee Optical Co. and its
optometrist-employees, charging them with 'unlawful practice of optometry.' After
prevailing in the trial court, the Board of Optometry then undertook to hear and decide the
Association's charges. Lee Optical Co.'s optometrists then sued in federal district court
under the Civil Rights Act of 1871 (42 U.S.C.§1983) and obtained an injunction.

Affirming the district court's decision, the Supreme Court ruled that the Board of
Optometry was not a fair tribunal for the determination of the 'unprofessional conduct'
charges. It stated: 'First (the district court determined that), the Board had filed a complaint
in state court alleging that appellees had aided and abetted Lee Optical Co. in the unlawful
practice of optometry and also that they had engaged in other forms of 'unprofessional
conduct' which, if proved, would justify revocation of their licenses. These charges were
substantially similar to those pending against appellees before the Board and concerning
which the Board had noticed hearings following its successful prosecution of Lee Optical in
the state trial court.

'Secondly, the District Court determined that the aim of the Board was to revoke the
licenses of all optometrists in the State who were employed by business corporations such
as Lee Optical, and that these optometrists accounted for nearly half of all the optometrists
practicing in Alabama. Because the Board of Optometry was composed solely of
optometrists in private practice for their own account, the District Court concluded that
success in the Board's efforts would possibly redound to the personal benefit of members
of the Board, sufficiently so that in the opinion of the District Court the Board was



constitutionally disqualified from hearing the charges filed against the appellees.' (411 U.S.
at p. 578, 93 S.Ct. at pp. 1697--1698.)

". . . Arguably, the District Court was right on both scores, but we need reach, and we
affirm, only on the latter ground of possible personal interest.

"It is sufficiently clear from our cases that Those with substantial pecuniary interest in
legal proceedings should not adjudicate these disputes. Tumey v. Ohio, 273 U.S. 510, 47
S.Ct. 437, 71 L.Ed. 749 (1927). And Ward v. Village of Monroeville, 409 U.S. 57, 93 S.Ct.
80, 34 L.Ed.2d 267 (1972), indicates that the financial stake need not be as direct or
positive as it appeared to be in Tumey. It has also come to be the prevailing view that
'(m)ost of the law concerning disqualification because of interest applies with equal force to
. . . administrative adjudicators.' K. Davis, Administrative Law Text s 12.04, p. 250 (1972),
and cases cited.' (Emphasis added.) (411 U.S. at pp. 578--579, 93 S.Ct. at p. 1698.)

In Withrow v. Larkin (1975) 421 U.S. 35, 47, 95 S.Ct. 1456, 1464, 43 L.Ed.2d 712, the
United States Supreme Court additionally notes: 'Not only is a biased decisionmaker
constitutionally unacceptable but 'our system of law has always endeavored to prevent
even the probability of unfairness. " (See also In re Murchison (1955) 349 U.S. 133, 136,
75 S.Ct. 623, 625, 99 L.Ed. 942.)

The Board erroneously equates the issue before us with that involved in cases which
hold that a licensing or regulatory agency may constitutionally be composed in whole or in
part of members of the business or profession regulated. (Ex parte McManus (1907) 151
Cal. 331, 90 P. 702; Rite Aid Corp. v. Bd. of Pharmacy of State of N.J. (D.C.1976) 421
F.Supp. 1161; Hortonville Joint School District v. Hortonville Ed. Asso. (1976) 426 U.S.
482, 96 S.Ct. 2308, 49 L.Ed.2d 1.) We have no quarrel with such holdings. Indeed who
can better judge the qualifications to practice of a doctor of medicine (as one example), or
his adherence to ethical standards of the medical profession, than other doctors of
medicine? Whatever incidental economic benefit doctors may gain by disciplining other
doctors is not of constitutional proportion; their training, technical knowledge, and
experience give them the necessary expertise to make such judgments, while prima facie
these are lacking in lay persons.

Accordingly, given its functions prior to the 1973 legislation, the Board was legally
constituted. But as noted, matters were then substantially altered. No longer did the
Board solely sit in judgment upon new car dealers in such matters as eligibility and
qualification for a license, regulation of practices, discipline for rule violations, and the like.
It was given the added power to intrude upon the contractual rights and obligations of
dealers and their product suppliers, entities whose respective economic interests are in no
way identical or coextensive, frequently not even harmonious. No longer did members of a
trade or occupation (dealer-Board-members) regulate only their own kind; they began to
regulate the economic and contractual relations of others with their own kind. The
considerations which support and dictate the rule of Ex parte McManus no longer prevail,
for car dealers have no unique or peculiar expertise appropriate to the regulation of
business affairs of car manufacturers.

Despite this reality, the Legislature retained the requirement that the nine-man Board
consist of at least four car dealers. In effect it took sides in all Board-adjudicated
controversies between dealers and manufacturers, making certain that the dealer interests
would at all times be substantially represented and favored on the adjudicating body. This
legislative partisanship damns the Board. The State may not establish an adjudicatory



tribunal so constituted as to slant its judicial attitude in favor of one class of litigants over
another. By doing so in this instance, the Legislature violated its obligation to assure even-
handedness in the adjudicatory process.

The Tumey, Ward, and Berryhill cases above cited differ from the present case in one
substantial particular. There the entire adjudicatory body (a single judge in Tumey and
Ward and all the board members in Berryhill) was infected by pecuniary interest, while
here a minority of the full Board is so infected. Thus we do not read those cases as
authority for a rule that every multiple-person administrative agency or board ipse dixit runs
afoul of due process whenever one or more of its members is possessed of the
condemned pecuniary interest. Nonetheless they serve as a springboard for our holding
that in the context of this case there has been a denial of due process of law.

The Board argues that antagonism or bias of a judge toward a class (rather than
toward an individual litigant) is not constitutionally disqualifying (N.L.R.B. v. Dennison Mfg.
Co. (1st Cir. 1969) 419 F.2d 1080, 1085; Tele-Trip Company v. N.L.R.B. (4th Cir. 1965)
340 F.2d 575, 581), and that a disqualifying bias may not be inferred from the mere
circumstance of the adjudicator's private life, i.e., 'the bare circumstance that four Board
members are new car dealers.' (Parker Precision Products Co. v. Metropolitan Life Ins. Co.
(3d Cir. 1969) 407 F.2d 1070, 1077--1078; Commonwealth of Pa. v. Local U. 542, Int. U. of
Op. Eng. (E.D.Pa.1974) 388 F.Supp. 155, 159; Central Sav. Bank of Oakland v. Lake
(1927) 201 Cal. 438, 257 P. 521; McKay v. Superior Court (1950) 98 Cal.App.2d 770, 220
P.2d 945.) As we elsewhere more specifically point out however, we do not rest our
holding upon simple status. Because the challenged Board members have a 'substantial
pecuniary interest' in franchise termination cases (cf. Gibson v. Berryhill, supra), their
mandated presence on the Board potentially prevented a fair and unbiased examination of
the issues before it in this case, in violation of due process. (FN7)

For any who might yet have difficulty comprehending the reason why the guaranteed
minimum of four car dealers on the Board is both unfair and unconstitutional, the American
Motors' brief offers one final telling argument. If the Legislature in 1973 had deleted the
requirement that car dealers sit on the Board and had made it mandatory that four officers
of car manufacturer corporations sit thereon, would the car dealers have found this
acceptable? Of course not.

In summary, we do not hold, as might be argued by the Board, that car dealers are
biased solely because they are members of the dealer-class of litigants and are thus per
se constitutionally ineligible to sit on the Board. What we hold is that the combination of
(1) the mandated dealer-Board members, (2) the lack of any counterbalance in mandated
manufacturer members, (3) the nature of the adversaries in all cases (dealers v.
manufacturers), and (4) the nature of the controversy in all cases (dispute between dealer
and manufacturer) deprives a manufacturer-litigant of procedural due process, because
the state does not furnish an impartial tribunal.

1]

We next consider what is in effect a harmless error argument. Because a majority of
the Board (the five remaining members) is composed of disinterested persons, amici
curiae argue that the Board as a whole must be considered impartial, citing a number of
cases dealing with delegation of legislative power To fix prices and make rules. (State
Board v. Thrift-D-Lux Cleaners (1953) 40 Cal.2d 436, 254 P.2d 29; Allen v. California
Board of Barber Examiners (1972) 25 Cal.App.3d 1014, 102 Cal.Rptr. 368; Bayside



Timber Co. v. Board of Supervisors (1971) 20 Cal.App.3d 1, 97 Cal.Rptr. 431.) Since we
are not concerned with the right to an impartial lawmaker but with an undisputed right to an
impartial adjudicator, the cases cited do not apply.

The argument in any case has no merit. We reiterate that a new car dealer as such is
not per se biased to a degree that he cannot or should not under any circumstances serve
on the Board. Simple presence of a biased member does not deprive a board of
jurisdiction in a particular case. (Winning v. Board of Dental Examiners (1931) 114
Cal.App. 658, 300 P. 866; Dyment v. Board of Medical Examiners (1928) 93 Cal.App. 65,
268 P. 1073; Butler v. Scholefield (1921) 54 Cal.App. 217, 201 P. 625.) T he evil here lies
in the state's insistence that under all circumstances the adjudicatory deck of cards be
stacked in favor of car dealers. That evil is not eliminated by stacking the deck 4/9ths of
the way rather than all the way.

Insofar as the Board is given the power to adjudicate disputes between dealers and
manufacturers, it is invalidly constituted. Its decision herein is a nullity because reached in
violation of due process.

The judgment is affirmed.

FRIEDMAN, Acting P.J., concurs.

REGAN, Associate Justice, dissenting.

| dissent. In the proceeding in mandate the trial court ruled sections 3060 and 3066 of
the Vehicle Code are violative of due process of law 'because four of the nine members of
the Board are, by statute, . . . new car dealers, who may reasonably be expected to be
antagonistic to franchisors such as American Motors." The majority, in sustaining the trial
court, asserts 'the objectionable feature of dealer-membership on the Board is the distinct
possibility that a dealer-manufacturer controversy will not be decided on its merits but on
the potential pecuniary interest of the dealer-members." Further, the majority states: 'The
State may not establish an adjudicatory tribunal so constituted as to slant its judicial
attitude in favor of one class of litigants over another.' Following this observation to its
logical conclusion the presence on the Board of one dealer would be violative of due
process of law. This conclusion is flawed in a number of respects. It is sheer speculation
to conclude, absent a finding of actual bias, that a dealer-member has a pecuniary interest
antagonistic to the manufacturer in disputes between dealer and manufacturer. It is more
reasonable to conclude that a dealer-member would 'slant its judicial attitude' against a
competitive dealer.

| am in agreement with the holding in Rite Aid Corp. v. Board of Pharmacy of State of
N.J. (D.N.J.1976) 421 F.Supp. 1161. There a pharmacy chain store system sought to
declare unconstitutional and to enjoin the enforcement of certain New Jersey statutes
regulating the practice of pharmacy. The pertinent state law provides memberships in the
Board of Pharmacy shall consist of five members who shall be registered pharmacists
actually engaged in conducting a pharmacy and who shall continue in the practice of
pharmacy during the term of his office.

Rite Aid contended the statute facially unconstitutional because it requires that
pharmacists regulate their business competitors and is unconstitutional as applied to Rite
Aid and chain stores in general as independent pharmacists are required to regulate chain
store pharmacies. (The court found Rite Aid's constitutional claims to be without merit.)



Thus, argued Rite Aid, the Board members are necessarily biased and can neither be
impartial in their regulatory functions nor in adjudicating alleged violations of the Pharmacy
Act by Rite Aid and other non Board-member pharmacists.

The court took notice of Tumey v. Ohio (1927) 273 U.S. 510, 47 S.Ct. 437, 71 L.Ed.
749 relied upon by the majority here as a 'landmark case on due process limitations upon
such pecuniary conflicts of interest', and noted in Rite Aid, supra, 421 F.Supp. 1169--1170:

"It is fundamental that one accused of violating the law is entitled to a fair trial in a fair
tribunal. Tumey v. Ohio, 273 U.S. 510, 47 S.Ct. 437, 71 L.Ed. 749 (1927); In re
Murchison, 349 U.S. 133, 75 S.Ct. 623, 99 L.Ed. 942 (1955). In achieving that standard we
have sought to prevent not only actual bias, but also the appearance of bias. In re
Murchison, supra at 136, 75 S.Ct. 623. To this end, the Supreme Court has stated that
'‘every procedure which would offer a possible temptation to the average man as a judge . .
. hot to hold the balance nice, clear, and true between the state and the accused, deprives
the latter due process of law. " Tumey v. Ohio, supra, 273 U.S. at 532, 47 S.Ct. at 444. It
is clear that where the adjudicator has a substantial pecuniary interest in the outcome, the
probability of actual bias is too high to be constitutionally tolerable. Withrow v. Larkin, 421
U.S. 35, 46--47, 95 S.Ct. 1456, 43 L.Ed.2d 712 (1975); Gibson v. Berryhill, 411 U.S. 564,
579, 93 S.Ct. 1689, 36 L.Ed.2d 488 (1973).

'We do not believe that the Board, consisting as it does of five pharmacists and two
lay persons as required by N.J.S.A. 45:14--1, creates a situation of probable bias in the
regulation of pharmacists. The claim made by Rite Aid is similar to the argument
advanced by the plaintiff in Kachian v. Optometry Examining Board, 44 Wis.2d 1, 170
N.W.2d 743, 747--48 (1969). In this argument Rite Aid is not claiming actual bias but rather
contends that'. . . there is an inbuilt, inescapable even if indirect, financial interest involved
when (a pharmacist) board member sits in judgment on a fellow-(pharmacist).' Kachian,
170 N.W.2d at 747--48.

'Admittedly, the practice and conduct of a retail pharmacy primarily involves
commercial activity in which various retail pharmacies compete for customers. Cf. Virginia
State Board of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 96
S.Ct. 1817, 48 L.Ed.2d 346 (1976). However, mere theoretical competition alone has
never been a sufficient predicate for an inductive conclusion of probable economic bias.
Apoian v. State, 235 N.W.2d 641 (S.D.1975); Blanchard v. Michigan State Bd. of Exam. in
Optometry, 40 Mich.App. 320, 198 N.W.2d 804 (1972); Kachian v. Optometry Examining
Board, supra.

‘Rite Aid, however, argues that Gibson v. Berryhill, supra, and Wall v. American
Optometric Association, Inc., 379 F.Supp. 175 (N.D.Ga.) (3 judge dist. ct.) affd mem. 419
U.S. 888, 95 S.Ct. 166, 42 L.Ed.2d 134 (1974), support its facial attack on the N.J.S.A.
45:14--1. We cannot agree.

‘Gibson v. Berryhill involved a disciplinary proceeding against a non-self-employed
optometrist who was not, and could not become a member of the Alabama Optometric
Association. The disciplinary proceeding was conducted by the Alabama Board of
Optometry whose members were limited by statute to members of the Association, which
itself, limited its members to self employed optometrists. Thus, out of Alabama's 192
practicing optometrists, only the 100 Association members were eligible for appointment to
the Board. On that record, the Supreme Court agreed 'that the pecuniary interest of the



members of the Board of Optometry had sufficient substance to disqualify them, given the
context in which (the) case arose.' 411 U.S. at 579, 93 S.Ct. at 1698.

'In Wall v. American Optometric Association, Inc., supra, the members of the Georgia
State Board of Examiners in Optometry were traditionally chosen by the governor from
among the members of the Georgia Optometric Association, a private organization which
was composed of 'dispensing' as contrasted with 'prescribing' optometrists. Thus, out of
Georgia's 300 optometrists, only the 200 members of the Association were eligible for
appointment to the Board which regulated the practice of optometry. In this circumstance,
the district court found that the board members had a substantial pecuniary interest and
hence could not be 'called disinterested in the outcome of plaintiffs' license revocating
proceedings.' 379 F.Supp. at 189.

"It is clear that both Gibson and Wall involve constitutional attacks addressed not to
the face of the statutes involved, but rather to the manner in which they were applied. In
neither case did the courts rest their holdings on the fact that mere board membership of
individuals in the identical profession as those to be regulated, created a temptation to be
biased.

"There is nothing that appears on the face of N.J.S.A. 45:14--1 to indicate the
presence of that kind of substantial pecuniary interest which was found to disqualify board
members in Gibson and Wall. As in Gibson and Wall, to determine if such an interest
exists, we must look to more than the mere words of the statute. Evidence is required.
Recognizing that the plaintiffs here attack the statute on both facial and 'as applied'
grounds, we therefore ordered the taking of evidence to afford the plaintiffs an opportunity
to prove, if they could, the existence of the required substantial pecuniary interest. We
treat with that argument Infra.

'In connection with the instant facial attack, however, we have been shown no basis
for us to require the disqualification of board members just by reason of their sharing the
same profession as plaintiffs. Nor have we been shown any authority which holds that, as
a matter of law, mere self regulation of a profession without more, violates due process.
We decline to so hold and therefore reject Rite Aid's facial argument.' (Fns. omitted.)

In Hortonville Joint School District No. 1 v. Hortonville Education Association (1976)
426 U.S. 482, 491, 96 S.Ct. 2308, 2313, 49 L.Ed.2d 1, 8, the Supreme Court has recently
reiterated general language about due process and disqualifying bias in one case cannot
reliably be applied to another case without further analysis. 'We must focus more clearly
on first, the nature of the bias respondents attribute to the Board, and second, the nature
of the interests at stake in this case.’

The Board contends in its closing brief that: 'As expressed in a recent law review
article: 'An analysis of the circumstances which permit conclusive presumptions of
invalidity (because of the possibility of bias on the part of the decision-maker) indicates
that it is the degree of monetary benefit accruing to the decision maker, or the degree of
prejudgment, or the degree of previously formulated hostility or animosity which
determines whether the decision is to be disregarded because of bias." F. Davis, Withrow
v. Larkin and the 'Separation of Functions' Concept in State Administrative Proceedings,
27 Ad.L.Rev. 407, 409 (1975). Emphasis in original; footnotes deleted, brackets supplied.’

In commenting upon the situation where there is a dealer and manufacturer dispute
the majority points to the mandated dealer-Board members, and the lack of counter
balance in mandated manufacturer members. We must note on this point the Appendix A



to appellant's opening brief, a declaration concerning the drafting, negotiations and
movement of the legislation creating the board. It declares: () 'One of the major issues . . .
before successful. passage was the question of adding manufacturer's representatives on
the ... Board." This was declined by their representatives allegedly because it would
create potential antitrust liabilities. Thus the majority's claim that "The evil here lies in the
state's insistence that under all circumstances the adjudicatory deck of cards be stacked in
favor of car dealers' is negated. In this dissent | stress the importance of having members
on the Board with the expertise to understand all aspects of each case before it. Sans
such members a Board can become an ineffectual group directed in its deliberations and
decisions by an executive officer or consultant.

| cannot accept the judgment of the majority which is predicated on an unfounded
assumption of 'antagonism' by the Board toward manufacturers. The dealer-members
have not been shown to possess a pecuniary interest which would bias them under any
judicially accepted test. It has no been established that the Board is not an impartial
tribunal for franchise termination protests.

| would reverse the judgment.

Rehearing denied; REGAN, J., dissenting.

Hearing denied; BIRD, C.J., dissenting.

FN1. Unless otherwise noted, all section references are to the California Vehicle
Code.

FN2. An excellent review of this history, from both a legal and sociological
perspective, is in Macaulay, Stewart, Law and the Balance of Power: The Automobile
Manufacturers and their Dealers (New York: Russell Sage Foundation, 1966).

FN3. Originally the Board's functions were:

1. To prescribe rules and regulations relating to the licensing of new car dealers;

2. To hear and consider, within certain limitations, an appeal by an applicant for or the
holder of a license as a new car dealer from an action or decision by the Department of
Motor Vehicles; and

3. To consider any other matter concerning the activities or practices of applicants for
or holders of licenses as new car dealers. § 3050.)

FN4. In its opening brief the Board lists 21 instances of other occupational licensing
boards a majority of whose members must be licensees. Examples are the Board of
Governors of the State Bar (15 of 21, Bus. & Prof.Code, §§ 6013, 6013.5), State Board of
Cosmetology (3 of 5, Bus. & Prof.Code, §7301), State Board of Accountancy (6 of 8, Bus.
& Prof.Code, §5000), and Board of Dental Examiners (7 of 8, Bus. & Prof.Code, §1601).

FN5. Macaulay, Stewart, Law and the Balance of Power. The Automobile
Manufacturers and their Dealers (New York: Russell Sage Foundation, 1966) page 8.

FNG6. See note 'The 'Right' to a Neutral and Competent Judge in Ohio Mayor's
Courts," 36 Ohio S.L.J. 889 (1975).

FN7. A seemingly contrary holding in Ford Motor Company v. Pace (1960) 206 Tenn.
559, 335 S.W.2d 360, appeal dismissed 364 U.S. 444, 81 S.Ct. 235, 5 L.Ed.2d 192 (1960)
rehearing denied 364 U.S. 939, 81 S.Ct. 377, 5 L.Ed.2d 371 (1961), does not impress us.
The Tennessee court did not address the specific issue directly but disposed of it under
the doctrine that generally a licensing and regulatory agency may constitutionally be
composed of members of the business or profession regulated. (335 S.W.2d at p. 367; cf.
Ex parte McManus (1970) 151 Cal. 331, 90 P. 702.) We do not find it persuasive.
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In these two consolidated cases, plaintiffs Nader
Automotive Group, LLC, and its general manager, Nader Eghtesad,
(collectively Nader) protested Nader’s termination as franchised
dealers of Volkswagen of America, Inc., and Audi of America,
Inc., the real parties in interest. The New Motor Vehicle Board
(board) dismissed the protests based on Nader’s failure to
comply with authorized discovery without substantial
justification.

The dismissal was premised on Vehicle Codel section 3050.2,
subdivision (b) (section 3050.2 (b)), which reads in relevant
part as follows: “The executive director [of the board] may, at
the direction of the board, upon a showing of failure to comply
with authorized discovery without substantial Jjustification for
that failure, dismiss the protest or petition or suspend the
proceedings pending compliance.”

Nader petitioned the trial court for writs of mandate
directing the board to set aside the dismissals. The court
denied the petitions, and Nader timely appeals.

On appeal, Nader has two main contentions (some of which it
separates out into other argument headings) : (1) section
3050.2(b) is unconstitutional on its face and as applied; and
(2) the board’s findings that Nader failed to comply with
authorized discovery without substantial justification were not

supported by sufficient evidence.

All further section references are to the Vehicle Code.



Disagreeing with Nader, we affirm the judgment.
FACTUAL AND PROCEDURAL BACKGROUND

In March 2007,2 Audi and Volkswagen sent letters to Nader
stating their intent to terminate Nader’s two automobile
franchises in Eureka. The reasons stated for the proposed
termination included failure to obtain wholesale financing,
insufficient tools and equipment, poor customer service and
sales satisfaction, inadequate training, and failure to produce
monthly financial statements.

In April, Nader filed protests with the board.

When it received the protests, the board issued a notice
setting a prehearing conference. After three continuances at
Nader’s request, the prehearing conference took place on May 17.
At that time, the parties stipulated to a discovery schedule
with August 9 as the final date for document production. On
July 6, the parties agreed there were no disputes as to the
requests for documents.

By August 9, Nader had failed to produce any documents
related to either franchise. Nader did not communicate to Audi,
Volkswagen, or the board that the documents were going to be
late, and it made no attempt at a partial production.

On August 23, Audi and Volkswagen filed motions to dismiss
the protests based on Nader’s failure to comply with its

discovery obligations.

2 All dates refer to the year 2007.



On August 27, Nader filed oppositions to each motion.
Included were declarations from Eghtesad stating he had a
“limited staff of administrative assistants,” and he “had great
difficulty assembling the documents, but fully expect[ed] to be
ready to produce the responsive documents by August 31.”

At the August 30 hearing on the motions to dismiss, Nader
again stated it would produce the documents the next day, so the
board continued the hearing to September 5. The documents were
not produced on August 31.

On September 5, Nader produced 283 pages of documents.
Included were a few relevant documents scattered randomly among
illegible checks, documents in a foreign language, and documents
related to franchises other than Audi or Volkswagen. There were
no documents regarding dealership employees, vehicle
inventories, equipment and tools, warranty work, and basic
accounting documents, all of which had been requested.

On September 10, the parties made their final oral
arguments in both cases before the ruling on the motions to
dismiss. Thereafter, the administrative law judge (ALJ) stated
he had reviewed the documents and intended to recommend to the
board the motions to dismiss the protests be granted.

On November 8, the ALJ issued findings and recommendations
in each case, concluding that the motions to dismiss should be
granted. Among other things, the ALJ found Nader had failed to
comply with its discovery obligations without substantial

justification, the documents Nader finally produced were late



and inadequate, and its failure was “deliberate or at best
grossly negligent.”

On November 8, the board’s executive director adopted the
ALJ’s findings that Nader had failed to comply with the
authorized discovery without substantial justification and
recommended the board dismiss the protests with prejudice.

On November 16, the board did so.

Nader filed petitions for writs of administrative mandamus
in the trial court seeking to set aside the dismissals. After
briefing and oral argument by the parties, the court denied the
petitions.

Nader filed a timely notice of appeal from the denials.

DISCUSSION
I
Section 3050.2(b) Is Constitutional On Its Face And As Applied

Nader challenges the constitutionality of section 3050.2 (b)
on its face and as applied. The as-applied argument contains
many subarguments. As we explain below, Nader’s challenges fail
because, among other things, they are not fully developed and/or
they fail to consider controlling statutory and case law.

A
Section 3050.2(b) Is Constitutional On Its Face

In a cursory argument, Nader contends section 3050.2 (b) is
unconstitutional on its face because it “has no standards for an
[ALJ], the director or the Board to apply in deciding the motion

to dismiss.” Nader’s argument fails because he does not support



his argument with relevant authority and it is at odds with the
plain language of the statute.

The only authority Nader cites in arguing the facial
unconstitutionality of section 3050.2(b) is a block of text from
a footnote in an unrelated case, Oberholzer v. Commission on
Judicial Performance (1999) 20 Cal.4th 371, 391, footnote 16.
There, the court held the Commission on Judicial Performance did
not violate a judge’s procedural due process rights by issuing
him a confidential advisory letter sanctioning him. (Id. at p.
390.) ©Nothing in the case supports Nader’s argument section
3050.2(b) is facially unconstitutional.

Moreover, contrary to Nader’s claim that section 3050.2 (b)
has no standards, the statute requires a showing of failure to
comply with authorized discovery without “substantial
justification” for the executive director to dismiss the
protest. The “substantial justification” language is the same
language used in the discovery sanctions provision of the Code
of Civil Procedure, which mandates sanctions in a variety of
situations unless the party subject to sanctions acted with
“substantial justification.” (Code Civ. Proc., § 2031.310,
subd. (d).) Although we could not find a published case
defining “substantial justification” in section 3050.2(b) or the
Code of Civil Procedure, in at least one context that phrase has
been interpreted to mean that the entity’s position in the
proceedings was clearly reasonable, i.e., it had a reasonable
basis in law and fact. (Tetra Pak, Inc. v. State Bd. of

Equalization (1991) 234 Cal.App.3d 1751, 1763-1764,



[interpreting the phrase “substantial Jjustification” in
analogous provision of Rev. & Tax. Code, § 7156].)

Based on the plain language of the statute and Nader’s
inadequate briefing of the issue, Nader has failed to carry its
burden to demonstrate section 3050.2(b) is facially
unconstitutional.

B
Section 3050.2(b) Is Constitutional As Applied

Nader’s argument the statute is unconstitutional as applied
fares no better. Nader’s argument, scattered in various parts
of its briefs, appears to be based on the following assertions:
(1) the timeline for discovery was “outrageous”; (2) Nader was
not given adequate opportunities to be heard; (3) Audi and
Volkswagen improperly used “the procedural mechanism of a motion
to dismiss” because “there are no provisions . . . authorizing a
motion to dismiss”; (4) the board acted in excess of its
jurisdiction in granting the motion to dismiss; and (5) the
board was required to consider a lesser sanction than dismissal,
which it did not do based on “arbitrary and ridiculously short
time limits” for the protests that the board premised on an
“imagined right to an expedited process.” These arguments lack
merit.

1. The Timelines For Discovery Were Not "“Outrageous”

Nader’s cursory argument regarding the “outrageous” nature
of the timeline for discovery fails to mention salient facts
that defeat its argument. The prehearing conference in May at

which the discovery schedule was set took place after three



continuances Nader has requested. When the discovery schedule
was set, it was by stipulation of all parties, including Nader.
When the August 9 deadline for production of documents came and
went, Nader did not communicate to Audi, Volkswagen, or the
board when the documents would be produced and did not attempt a
partial production. On this record, Nader will not be heard to
complain of the alleged “outrageous” nature of the timeline for
discovery.

2. Nader Was Given Many Chances To Be Heard

The record belies Nader’s claim it was not given sufficient
opportunities to be heard in connection with both Audi’s and
Volkswagen’s motions to dismiss. The ALJ scheduled and held
four days of hearings on the motions to dismiss. At the
hearings, Nader was given continuances to allow it extra time to
produce the documents and chances to orally argue its position.
When the board made its decision granting the motions to
dismiss, it considered Nader’s arguments in two decisions. On
this record, Nader’s argument fails.

3. Audi And Volkswagen Were Authorized To File Motions To

Dismiss The Protests

Nader’s argument that a car manufacturer does not have the
authority to file a motion to dismiss the protest has been
considered and rejected. (Automotive Management Group, Inc. V.
New Motor Vehicle Bd. (1993) 20 Cal.App.4th 1002, 1012.) This
case was brought to Nader’s attention by Audi and Volkswagen in
their respondents’ briefs, and Nader fails to explain why this

settled law does not apply here.



4. The Board Did Not Act In Excess Of Its Jurisdiction
In Granting Motions To Dismiss The Protests

Similarly, Nader’s argument the board acts in excess of its
jurisdiction by granting a motion to dismiss has been considered
and rejected by this court. (Duarte & Witting, Inc. v. New
Motor Vehicle Bd. (2002) 104 Cal.App.4th 626, 635.) Again,
Nader fails to explain why this settled law by our court does
not apply here.

5. The Board Was Not Required To Consider A Lesser

Sanction Than Dismissal,; The Expedited Nature Of The
Process Appears In The Statutory Framework

Nader argues the board was required to consider a lesser
sanction than dismissal, which the board did not do based on
“arbitrary and ridiculous[] . . . time limits” premised on an
“imagined right to an expedited process.” Statutory and case
law defeat Nader’s argument.

The statutory scheme evinces the Legislature’s intent to
provide for an expedited procedure for resolving a protest by a
car dealer. For example, upon receiving notice of termination
from the car manufacturer, the dealer has from 10 to 30 days to
file the protest. (§ 3060, subd. (a) (2).) Upon receiving the
notice of protest, the board must fix a time for the hearing,
“within 60 days of the order.” (§ 3066, subd. (a).) The date
may be accelerated or postponed on “good cause” “but may not be
rescheduled more than 90 days after the board’s initial order.”
(Ibid.) Among other things, the expedited timeframes that apply

to protests promote finality, which benefits the public, car



manufacturers, and car dealers, and reduces uncertainly in the
minds of all parties. (See Sonoma Subaru v. New Motor Vehicle
Bd. (1987) 189 Cal.App.3d 13, 21-22.) It is not our Jjob to pass
on the wisdom of the expedited timeframes set by the
Legislature. As our court has succinctly stated, “We cannot, by
judicial fiat, extend what the Legislature has been careful to
circumscribe.” (Id. at p. 21.)

As to Nader’s argument the board should have considered a
lesser sanction than dismissal, the plain language of the
statute defeats his argument. The Legislature has vested in the
executive director (at the direction of the board) power to
“dismiss the protest” “upon a showing of failure to comply with
authorized discovery without substantial justification.

(§ 3050.2(b).) The statutory scheme does not require the board
to consider a lesser sanction first.
IT

Substantial Evidence Supported The Board’s Findings

We are left with Nader’s contention there was insufficient
evidence to support the board’s findings of failure to comply
with authorized discovery without substantial justification.
Nader is wrong.

On May 17, the parties agreed to a discovery schedule
that included a document production deadline of August 9. On
July 6, the parties agreed there were no disputes as to the
requests for production of documents. A month later, however,
Nader failed to meet the August 9 deadline and did not

communicate to Audi, Volkswagen, or the board whether the
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documents would be late or would be at least partially produced.
By the time Audi and Volkswagen filed their motions to dismiss
on August 23, it had been four and one-half months since the
protests were filed, two and one-half months after Audi and
Volkswagen served their discovery requests, and a month and one-
half after all parties agreed there were no discovery disputes.

When Nader finally produced some documents on September 5,
they were, as the ALJ described, “‘woefully inadequate’”:
nothing indicated which documents belonged to the Audi protest
or which belonged to the Volkswagen protest; the few responsive
documents were scattered randomly among illegible checks,
documents in a foreign language, and documents related to
franchises other than Audi or Volkswagen; and there were no
documents regarding dealership employees, vehicle inventories,
equipment and tools, warranty work, and basic accounting
documents, all of which had been requested.

The excuses for nonproduction and deficient production
included that the request was voluminous and Eghtesad had a
small staff. However, as the ALJ explained, it was difficult to
reconcile the excuses with the quantity of documents produced
and the two months Nader had to produce those documents.

Indeed, the documents were less than 300 pages and many were

irrelevant. On this record, Nader’s argument fails.
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DISPOSITION
The judgments are affirmed. Audi and Volkswagen shall

recover their costs on appeal. (Cal. Rules of Court, rule

8.278(a) .)

ROBIE ,

We concur:

SCOTLAND , P.o J.

NICHOLSON , J.
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BY THE COURT:

The opinion filed on October 20, 2009, which was not
certified for publication is now ordered certified for

publication.

FOR THE COURT:

SCOTLAND , P. J.
NICHOLSON , J.
ROBIE ;o J.
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New Motor Vehicle Board of California et al. v. Orrin W. Fox Co., et al. (1978) 439 U.S.
96 [58 L.Ed.2d 361] [99 S.Ct. 403].
APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE CENTRAL
DISTRICT OF CALIFORNIA
No. 77-837.
Argued October 3-4, 1978
Decided December 5, 1978*

[Footnote *] Together with No. 77-849, Northern California Motor Car Dealers Assn.
et al. v. Orrin W. Fox Co. et al., also on appeal from the same court.

The California Automobile Franchise Act (Act) requires an automobile manufacturer
to obtain approval of the California New Motor Vehicle Board (Board) before opening or
relocating a retail dealership within the market area of an existing franchisee if the latter
protests, and the Act also directs the Board to notify the manufacturer of such requirement
upon the existing franchisee's filing of a protest. The Board is not required to hold a
hearing on the merits of the protest before sending the notice to the manufacturer.
Appellee manufacturer and proposed new and relocated franchisees, after being notified
pursuant to the Act of protests from existing franchisees and before any hearings were
held, brought suit challenging the constitutionality of the statutory scheme on due process
grounds. A three-judge District Court held that the absence of a prior hearing requirement
denied manufacturers and their proposed franchisees the procedural due process
mandated by the Fourteenth Amendment. Held:

1. The statutory scheme does not violate due process. Pp. 104-108.

(a) The Act does not have the effect of affording a protesting dealership a summary
administrative adjudication in the form of a notice tantamount to a temporary injunction
restraining the manufacturer's exercise of its right to franchise at will. The Board's notice
has none of the attributes of an injunction but serves only to inform the manufacturer of the
statutory scheme and of the status, pending the Board's determination, of its franchise
permit application. Pp. 104-105

(b) Nor can the Board's notice be characterized as an administrative order, since it
did not involve any exercise of discretion, did not find or assume any adjudicative facts,
and did not terminate or suspend any right or interest that the manufacturer was then
enjoying. Fuentes v. Shevin, 407 U.S. 67; Bell v. Burson, 402 U.S. 535, distinguished. P.
105. [439 U.S. 96, 97]

(c) Even if the right to franchise constituted an interest protected by due process
when the Act was enacted, the California Legislature was still constitutionally empowered
to enact a general scheme of business regulation that imposed reasonable restrictions
upon the exercise of the right. In particular, the legislature was empowered to subordinate
manufacturers' franchise rights to their franchisees' conflicting rights where necessary to
prevent unfair or oppressive trade practices, and also to protect franchisees' conflicting
rights through customary and reasonable procedural safeguards, i. e., by providing existing
dealers with notice and an opportunity to be heard by an impartial tribunal (the Board)
before their franchisor is permitted to inflict upon them grievous loss. Such procedural
safeguards cannot be said to deprive the franchisor of due process. Pp. 106-108.

(d) Once having enacted a reasonable general scheme of business regulation,
California was not required to provide for a prior individualized hearing each time the Act's



provisions had the effect of delaying consummation of the business plans of particular
individuals. P. 108.

2. The statutory scheme does not constitute an impermissible delegation of state
power to private citizens by requiring the Board to delay franchise establishments and
relocations only when protested by existing franchisees who have unfettered discretion
whether or not to protest. An otherwise valid regulation is not rendered invalid simply
because those whom it is designed to safeguard may elect to forgo its protection. Pp. 108-
109.

3. The Act does not conflict with the Sherman Act. Pp. 109-111.

(a) The statutory scheme is a system of regulation designed to displace unfettered
business freedom in establishing and relocating automobile dealerships and hence is
outside the reach of the antitrust laws under the "state action" exemption. This exemption
is not lost simply because the Act accords existing dealers notice and an opportunity to be
heard before their franchisor is permitted to locate a dealership likely to subject them to
injurious and possible illegal competition. Schwegmann Bros. v. Calvert Distillers Corp.,
341 U.S. 384, distinguished. Pp. 109-110.

(b) To the extent that there is a conflict with the Sherman Act because the Act permits
dealers to invoke state power for the purpose of restraining intrabrand competition, such a
conflict "cannot itself constitute a sufficient reason for invalidating the . . . statute," for "if an
adverse effect on competition were, in and of itself, enough to render a state statute
invalid, the States' power to engage in economic regulation [439 U.S. 96, 98] would be
effectively destroyed." Exxon Corp. v. Governor of Maryland, 437 U.S. 117, 133. Pp. 110-
111.

440 F. Supp. 436, reversed.

BRENNAN, J., delivered the opinion of the Court, in which BURGER, C. J., and
STEWART, WHITE, MARSHALL, and REHNQUIST, JJ., joined. MARSHALL, J., filed a
concurring opinion, post, p. 111. BLACKMUN, J., filed an opinion concurring in the result,
in which POWELL, J., joined, post, p. 113. STEVENS, J., filed a dissenting opinion, post,
p. 114.

Robert L. Mukai, Deputy Attorney General of California, argued the cause for
appellants in No. 77-837. With him on the briefs were Evelle J. Younger, Attorney General,
and Stephen J. Egan, Deputy Attorney General. James R. McCall argued the cause and
filed briefs for appellants in No. 77-849.

William T. Coleman, Jr., argued the cause for appellees in both cases. With him on
the brief were Girard E. Boudreau, Jr., George R. Baffa, Norin T. Grancell, Otis M. Smith,
and Robert W. Culver.

MR. JUSTICE BRENNAN delivered the opinion of the Court.

Under the California Automobile Franchise Act, a motor vehicle manufacturer must
secure the approval of the California New Motor Vehicle Board before opening a retail
motor vehicle dealership within the market area of an existing franchisee, if and only if that
existing franchisee protests the establishment of the competing dealership. The Act also
directs the Board to notify the manufacturer of this statutory requirement upon the filing of
a timely protest by an existing franchisee. The Board is not required to hold a hearing on
the merits of the dealer protest before sending the manufacturer the notice of the
requirement.” [439 U.S. 96, 99]



A three-judge District Court for the Central District of California entered a judgment
declaring that the absence of such a prior-hearing requirement denied manufacturers and
[439 U.S. 96, 100] their proposed franchisees the procedural due process mandated by
the Fourteenth Amendment, 440 F. Supp. 436 (1977). We noted probable jurisdiction of
the appeals in both No. 77-837 and No. 77-849,% 434 U.S. 1060 (1978). We now reverse.>

I

The disparity in bargaining power between automobile manufacturers and their
dealers prompted Congress” and some [439 U.S. 96, 101] 25 States to enact legislation to
protect retail car dealers from perceived abusive and oppressive acts by the
manufacturers.® California's version is its Automobile Franchise Act.® Among [439 U.S.
96, 102] its other safeguards, the Act protects the equities of existing dealers by prohibiting
automobile manufacturers from adding dealerships to the market areas of its existing
franchisees where the effect of such intrabrand competition would be injurious to the
existing franchisees and to the public interest.” [439 U.S. 96, 103]

To enforce this prohibition, the Act requires an automobile manufacturer who
proposes to establish a new retail automobile dealership in the State, or to relocate an
existing one, first to give notice of such intention to the California New Motor Vehicle Board
and to each of its existing franchisees in the same "line-make" of automobile located within
the "relevant market area," defined as "any area within a radius of 10 miles from the site of
[the] potential new dealership."® If any existing franchisee within the market area protests
to the Board within 15 days, the Board is required to convene a hearing within 60 days to
determine whether there is %ood cause for refusing to permit the establishment or
relocation of the dealership.” The Board is also required to inform the franchisor, upon the
filing of a timely protest, "that a timely protest has been filed, that a hearing is required . . .,
and that the franchisor shall not establish or relocate the proposed dealership until the
board has held a hearing . . ., nor thereafter, if the board has determined that there is good
cause for not permitting such dealership.""

Violation of the statutory requirements by a franchisor is a misdemeanor and ground
for suspension or revocation of a license to do business."' [439 U.S. 96, 104]

Appellee General Motors Corp. manufactures, among other makes, Buick and
Chevrolet cars. Appellee Orrin W. Fox Co. signed a franchise agreement with appellee
General Motors in May 1975 to establish a new Buick dealership in Pasadena. Appellee
Muller Chevrolet agreed with appellee General Motors to transfer its existing Chevrolet
franchise from Glendale to La Canada, Cal., in December 1975. T he proposed
establishment of Fox and relocation of Muller were protested respectively by existing Buick
and Chevrolet dealers. The New Motor Vehicle Board responded, as required by the Act,
by notifying appellees that the protests had been filed and that therefore they were not to
establish or relocate the dealerships until the Board had held the hearings required by the
Act, nor thereafter if the Board determined that there was good cause for not permitting
such dealerships. Before either protest proceeded to a Board hearing, however, appellees
General Motors, Fox, and Muller brought the instant action.

Il

At the outset it is important to clarify the nature of the due process challenge before
us. Appellees and the dissent characterize the statute as entitling a protesting dealership
to a summary administrative adjudication in the form of a notice having the effect of a



temporary injunction restraining appellee General Motors' exercise of its right to franchise
at will. We disagree.

The Board's notice has none of the attributes of an injunction. It creates no duty,
violation of which would constitute contempt. Nor does it restrain appellee General Motors
from [439 U.S. 96, 105] exercising any right that it had previously enjoyed; General Motors
had no interest in franchising that was immune from state regulation. It was the Act, not
the Board's notice, that curtailed General Motors' right to franchise at will. The California
Vehicle Code explicitly conditions a motor vehicle manufacturer's right to terminate, open,
or relocate a dealership upon the manufacturer's compliance with the procedural
requirements enacted in the Automobile Franchise Act and, if necessary, upon the
approval of the New Motor Vehicle Board.' The Board's notice served only to inform
appellee General Motors of this statutory scheme and to advise it of the status, pending
the Board's determination, of its franchise permit applications.

Moreover, the Board's notice can hardly be characterized as an administrative order.
Issuance of the notice did not involve the exercise of discretion. The notice neither found
nor assumed the existence of any adjudicative facts. T he notice did not terminate or
suspend any right or interest that General Motors was then enjoying. The notice did not
deprive General Motors of any personal property, or terminate any of the incidents of its
license to do business. [439 U.S. 96, 106]

Thus, this is not a case like Fuentes v. Shevin, 407 U.S. 67 (1972), and Bell v.
Burson, 402 U.S. 535 (1971), relied upon by appellees, in which a state official summarily
finds or assumes the existence of certain adjudicative facts and based thereon suspends
the enjoyment of an entittement. There has not yet been either the determination of
adjudicative facts, the exercise of discretion, or a suspension.

Notwithstanding all this, appellees argue that the state scheme deprives them of their
liberty to pursue their lawful occupation without due process of law. Appellees contend
that absent a prior individualized trial-type hearing they are constitutionally entitled to
establish or relocate franchises while their applications for approval of such proposals are
awaiting Board determination. Appellees' argument rests on the assumption that General
Motors has a due process protected interest right to franchise at will - which asserted right
survived the passage of the California Automobile Franchise Act.

The narrow question before us, then, is whether California may, by rule or statute,
temporarily delay the establishment or relocation of automobile dealerships pending the
Board's adjudication of the protests of existing dealers. Or stated conversely, the issue is
whether, as the District Court held and the dissent argues, the right to franchise without
delay is the sort of interest that may be suspended on