[ T - O VE A

N ol S R e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

GREGORY R. OXFORD (State Bar No. 62333)

goxford@icclawfirm.com

ISAACS CLOUSE CROSE & OXFORD LLP

21515 Hawthorne Boulevard, Suite 950

Torrance, California 90503
Telephone: (310)316-1990
Facsimile: (310) 316-1330
Attorneys for General Motors LLC

Of Counsel

L. JOSEPH LINES, III
GENERAL MOTORS LLC
Mail Code 482-026-601

400 Renaissance Center

P.O. Box 400

Detroit, Michigan 48265-4000
Telephone: (313) 665-7386
Facsimile:  (313) 665-7376

STATE OF CALIFORNIA
NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of:

WEST COVINA MOTORS, INC., dba
CLIPPINGER CHEVROLET,

Protestant,
V.
GENERAL MOTORS LLC,

Respondent.

Protest No.: PR-2348-12

MOTION TO DISMISS PROTEST
FOR LACK OF JURISDICTION

Date: February 19, 2015
Time: 10:00 a.m.

General Motors LLC (“GM”) moves to dismiss this protest because the Board

lacks jurisdiction to adjudicate it. GM has withdrawn the October 3, 2012 termination

notice that prompted this protest because the General Motors Dealer Sales and Service

Agreement (“Dealer Agreement”) of West Covina Motors, Inc. (“WCM?™) terminated, as

determined by the Bankruptcy Court in WCM’s bankruptcy proceedings (see Exhibit J

infra), under section 2.6 of the Settlement and Deferred Termination Agreement and

Release (“Settlement Agreement”) that the Board adopted as a Stipulated Decision on

December 15, 2010 in Protest No. PR 2213-10 (“Stipulated Decision™). Exhibits B, C, D.
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Simply put, without a notice of termination and with the Dealer Agreement having
terminated years ago, there is no proposed termination for WCM to protest here, and the
Board therefore lacks jurisdiction to proceed in this matter.

Separately, WCM is the debtor-out-of possession in a chapter 7 bankruptcy case.
If there were any right to proceed before the Board (which there is not) it would be vested
solely in the bankruptcy trustee, David A. Gill (“Trustee™), who has decided nof to pursue
this protest. WCM is not the real party in interest, lacks standing to appear before the
Board and cannot reverse the Trustee’s business judgment not to proceed in this case.

PRELIMINARY STATEMENT AND SUMMARY OF ARGUMENT

This protest was filed in October 2012 in response to a 15-day termination notice
served by GM based on the failure of Protestant (“WCM?”) to conduct customary sales and
service operations for seven days in violation of Article 14.5.3 of the Standard Provisions
of the Dealer Agreement, the so-called “going dark™ clause. The termination notice and
this protest are now moot because WCM’s Dealer Agreement terminated in December
2012 on separate and independent grounds. Specifically, section 2.6 of the 2010
Settlement Agreement and Stipulated Decision in Protest No. PR-2213-10 provided that if
WCM (1) lost its floor plan credit line, (2) did not regain it within a specified period of
time, and then (3) proposed a buy-sell transaction but failed to close it within thirty days
of GM approving it, WCM’s Dealer Agreement would voluntarily terminate and WCM
would not protest or otherwise legally challenge the termination.

WCM subsequently lost its floor plan credit line and did not regain it. It proposed
a buy-sell transaction that GM approved on November 29, 2012. WCM then failed to
close the proposed transaction within the prescribed thirty-day period. As a result, the
Dealer Agreement terminated under section 2.6. WCM obviously cannot continue to
protest the termination of the already terminated Dealer Agreement and the Board -
therefore lacks jurisdiction to hear this protest.

On December 28, 2012, one day before expiration of the thirty-day period to close

the GM-approved buy-sell transaction, WCM filed a chapter 11 bankruptcy petition. In re
2
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West Covina Motors, Inc., United States Bankruptcy Court, Central District of California,
No. 2:12-bk-52197-ER. Following expiration of the thirty-day period to close the
proposed transaction, GM filed a motion under section 362(j) of the Bankruptcy Code for
an order determining that the automatic stay did not prevent GM from treating the Dealer
Agreement as terminated pursuant to the Settlement Agreement and Stipulated Decision.
Recognizing that the present protest could become moot depending on the Bankruptcy
Court’s ruling on GM’s motion, GM proposed and WCM (through Mr. Flanagan) agreed
to a stay of proceedings in this case that the Board approved on January 14, 2013.

WCM, at the time operating as chapter 11 debtor-in-possession, opposed GM’s
motion under section 362(j). The Bankruptcy Court (Hon. Ernest M. Robles) granted the
motion on the ground that the Dealer Agreement had terminated under the express terms
of section 2.6 and therefore was no longer “property of the estate.”” Because the automatic
stay only applies to property of the estate, Judge Robles found that it did not bar WCM’s
agreed voluntary termination.

Judge Robles made this ruling in a final appealable order, see 28 U.S.C. § 158, but
WCM did not appeal. WCM therefore cannot contest the termination of the Dealer
Agreement and, indeed, Judge Robles’s order collaterally estops it from doing so. GM
later withdrew its October 3, 2012 termination notice since the Dealer Agreement already
had terminated pursuant to a final and valid Board decision. Thus, this protest is moot and
the Board lacks jurisdiction to entertain it.

Separately, even if there was any right to proceed in this case (which there is not)
that right would be vested not in WCM but exclusively in the Trustee, who according to
the sworn declaration of WCM’s bankruptcy counsel has made the business judgment not
to exercise that right. Because WCM is not the real party in interest it lacks standing and
has no legal right to prosecute this case. Indeed, strictly speaking it does not even have -
the right to file opposition or to argue against dismissal. Should it do so, GM intends to

seek monetary sanctions against WCM under Cal. Code Regs. § 551.21.
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RELEVANT FACTS AND PROCEDURAL HISTORY

Article 10.2 of the Standard Provisions of the Dealer Agreement required WCM to
maintain a wholesale floor plan credit line to finance its purchase of new Chevrolets from
GM in a quantity sufficient to support expected sales to retail customers. A copy of the
Standard Provisions is attached as Exhibit A to the accompanying declaration. In 2010,
after WCM had repeatedly lost its a floor plan credit line, GM gave written notice of its
intent to terminate the Dealer Agreement. If WCM did not have the credit necessary to
purchase new Chevrolets from GM, it obviously could not sell enough vehicles to satisfy
its retail sales obligations under Article 9 of the Dealer Agreement.

In response to the termination notice, WCM filed a protest under Veh. Code
section 3060, No. PR-2213-10. Ultimately GM and WCM entered into the Settlement
Agreement in that case that the Board adopted in a Stipulated Decision on December 15,
2010. See Exhibits B (Settlement Agreement), C (Proposed Stipulated Decision) & D
(Board Order adopting Stipulated Decision). In a nutshell, the Settlement Agreement
required WCM to establish and maintain a new floor plan credit line; WCM agreed that if
it lost its new floor plan and did not regain it within a specified period of time, it would
either terminate the Dealer Agreement voluntarily or to present a proposal to GM to sell
the dealership to an unaffiliated party. WCM also agreed that if it presented and GM
approved such a proposal, as ultimately occurred, it would either close the buy-sell
transaction within thirty days or voluntarily terminate the Dealer Agreement.

WCM again lost its floor plan credit line in December 2011 and did not regain it or
submit a buy-sell proposal to GM within the time frame prescribed by section 2.3 of the
Settlement Agreement. GM claimed that the Dealer Agreement terminated, but WCM
persuaded the Board that GM had not given proper notice and the Board granted WCM
additional time to submit a buy-sell proposal. Specifically, the Board ruled that the Dealer
Agreement would remain in effect “pending the timely occurrence of one of the two
alternatives available to [WCM], that are: (1) Obtaining floor-plan financing as required

by the Settlement Agreement; or, (2) The submission by WCM to GM of the complete
4
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buy-sell package as required by the Settlement Agreement.” Recognizing the self-
executing language of section 2.3 (virtually the same language that appears in section 2.6),
the Board’s Decisions stated as follows: “If neither of these alternatives occur,
Protestant’s franchise shall terminate on the 81% day after the date of mailing to the parties
and their counsel by U.S. Postal Service Certified Mail a copy of the Board’s Order
adopting this Proposed Decision.” Exhibit E, p. 18 (Board Decision in Protest No. PR
2213-10, August 22, 2012).

On October 3, 2012, during the running of the eighty-day period referenced in the
Board’s Decision, GM served WCM and the Board with a second, “back up” termination
notice (Exhibit F). GM gave this 15-day notice pursuant to Veh. Code § 3060(2)(1)(B)(v)
based on WCM’s failure to conduct customary sales and service operations for seven
consecutive days in violation of Article 14.5.3 (the “going dark” clause) of the Dealer
Agreement — grounds separate from and entirely independent of GM’s right to voluntary
termination of the Dealer Agreement if WCM failed to comply with its obligations under
the Settlement Agreement and Stipulated Decision in Protest No. PR 2213-10 . WCM
responded to the Octdber 3, 2012 termination notice by filing a second protest, No. PR
2348-12.

WCM within the eighty-day period allowed by the Board presented a buy-sell
proposal and GM approved it on November 29, 2012. Exhibit G. It is undisputed,
however, that the proposed transaction did not close within thirty days, as required by
section 2.6, which provided in pertinent part as follows:

If a GM-approved “buy-sell” transaction does not close within thirty
days of GM’s notifying WCM of the approval, then WCM agrees that its
Dealer Agreement will terminate voluntarily pursuant to Article 14.2 of the
Dealer Agreement.... WCM agrees not to protest said voluntary termination
pursuant to section 3060 of the Vehicle Code or file any other litigation of
any nature whatsoever concerning termination of the Dealer Agreement.

Exhibit B.
On December 28, 2012, the day before the thirty-day period for closing the buy-

sell transaction expired, WCM in violation of the final sentence of section 2.6 filed a
5 :
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chapter 11 bankruptcy petition for the avowed purpose of avoiding termination of the
Dealer Agreement. Exhibit H. GM then filed a motion under section 362(j) of the
Bankruptcy Code in which it asked the Bankruptcy Court to determine that the bankruptcy
filing and attendant automatic stay under 11 U.S.C. § 362 did not bar the agreed voluntary
termination of the Dealer Agreement under the Settlement Agreement and Stipulated
Decision upon expiration of the thirty-day period. ExhibitI. The Bankruptcy Court (Hon.
Ernest M. Robles) granted GM’s motion in a February 14, 2013 order in which it
explained this decision as follows:

[1]t is undisputed that [WCM] did not satisfy the condition set forth in
Section 2.6 of the Settlement Agreement which provides that Debtor will
voluntarily and without protest terminate the Dealer Agreement.

stk ek ook e skochoskokeosde ke sk okeoh ok ko sk sk ok eoksk stk ok ok ok ok sk ok sk sk sk ek sk sk sk ok ok

[T]he Debtor and GM mutually and voluntarily entered in the
Settlement Agreement, by which Debtor’s failure to satisfy the condition of
Section 2.6 triggered a termination of the Dealer Agreement. ...

For these reasons the Court finds that the Dealer Agreement
terminated upon Dealer’s failure to close the YTransport buy-sell
transaction and hereby GRANTS GM’s motion.

Exhibit J, pp. 7, 10 (emphasis added). The basis for GM’s motion, as the Court noted at
page 4 of the Order, was that “termination of the Dealer Agreement [was] not barred by
the automatic stay because the Dealer Agreement terminated by operation of non-
bankruptcy law and therefore ceased to be property of the estate,” citing In re Gull Air,
Inc., 890 F.2d 1255, 1261-62 (1st Cir.1989) (“[W]hen a debtor’s proprietary interest
expires by operation of an express condition, the Bankruptcy Code does not preserve that
interest and prevent termination™).

Exhibits I, K and L are the moving, opposition and reply papers showing that GM
and WCM, then acting as debtor-in-possession and represented by counsel, actually

litigated the termination issue, culminating in Judge Robles’s order. Importantly, these -

filings (and the stipulation signed by Mr. Flanagan) also show that WCM was fully aware

of the running of the thirty-day period to close the GM-approved buy-sell transaction, yet

never argued that the Dealer Agreement did not terminate under state law. Instead, in an
6
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attempt to block termination in accordance with the Settlement Agreement and Stipulated
Decision, WCM in its opposition asserted technical bankruptcy law arguments, to wit, that
the automatic stay relief sought by GM could only be obtained in an adversary proceeding
and that section 108(b) of the Bankruptcy Code provided an additional 60 days to close
the proposed buy-sell transaction. Exhibit K, pp. 8-12. Judge Robles’s order properly
rejected these arguments (Exhibit J, pp. 6-8), and WCM chose not to appeal. |

On March 4, 2013, WCM’s bankruptcy case was converted from chapter 11
(reorganization) to chapter 7 (liquidation) and David A. Gill was appointed as Trustee of
WCM’s bankruptcy estate. Exhibits M, N. The Trustee thus obtained ownership and
control of all of WCM’s assets and proceeded to administer its estate.

More than eighteen months later, on October 23, 2014, WCM, acting as “Debtor-
out-of-Possession,” filed an “emergency motion” in Bankruptcy Court seeking an order
compelling the Trustee to “abandon” the estate’s interest in the terminated Dealer
Agreement to WCM, evidently for the purpose of permitting WCM to revive this protest
of the termination of the already terminated Dealer Agreement and, apparently, to allow
WCM to pursue a claim against GM for “termination assistance” (e.g., a parts buyback)
under the terminated Dealer Agreement.! Exhibit O.

WCM filed this motion because it obviously recognized that the right to pursue any
claim against GM was vested in the Trustee and, therefore, absent abandonment by the
Trustee, WCM as the debtor-our-of-possession would have no standing to assert any
claims based on the terminated Dealer Agreement that might be retained in the WCM
estate. The motion included a sworn declaration by WCM’s bankruptcy counsel attesting
that the Trustee’s counsel told her that the Trustee had “determined, in his business
judgment, not to proceed” before the New Motor Vehicle Board regarding termination of

WCM’s Dealer Agreement. Exhibit O, pp. 3, 5 (Montgomery Decl., § 3).

' Article 15.2 of the Dealer Agreement provides for receipt by the Dealer of specified

termination assistance from GM provided the Dealer complies with the contractual

requirements for seeking such assistance. Exhibit A, pp. 29-31. WCM did not do so

inasmuch as it failed to submit a list of returnable parts and other items on a timely basis.
7
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GM opposed the abandonment motion on essentially the same grounds that
supported its successful motion under Bankruptcy Code § 362(j): that the Dealer
Agreement had terminated and was not “property of the estate.” Exhibit Q. Since the
Bankruptcy Court previously had determined that no interest in the terminated Dealer
Agreement remained in WCM’s bankruptcy estate, GM argued, the Trustee had nothing to
“abandon” and the Bankruptcy Court therefore could not “compel” him to do so.

Properly viewing the emergency motion as an attempt to relitigate an issue already
decided in granting GM’s section 362(j) motion — i.e., the termination of the Dealer
Agreement — Judge Robles denied WCM’s motion, confirming again in the most explicit
terms that any interest that WCM’s estate may once have had in the Dealer Agreement
had terminated and therefore could not be “abandoned” — in effect, assigned — to WCM:

... Where property ceases to be property of the estate, 11 U.S.C. § 554
does not provide authority for abandonment.

The Court agrees with GM that the issue of whether the bankruptcy
estate has an interest in the Dealer Agreement has been decided against WCM.
This Court, in the 2013 Order, held that the "Debtor did not satisfy the
condition set forth in Section 2.6 of the Settlement Agreement, which
provide[d] that the Debtor will voluntarily and without protest terminate the
Dealer Agreement." 2013 Order, 7 (citing In re Gull Air, Inc., 890 F.2d 1255,
1261-62 (1st Cir.1989)). This Court found that "the Dealer Agreement
terminated upon Debtor’s failure to close the YTransport buy-sell
transaction[.]" 2013 Order, 10. Implicit in the Court’s decision was that the
Dealer Agreement had, at the time that it terminated upon its own terms,
ceased to be property of the estate. WCM did not appeal this decision nor did it
move for reconsideration of this Order, and it is now binding on the parties as
law of the case. In re Tsurukawa, 287 B.R. 515, 518 n.2 (B.A.P. 9th Cir. 2002)
("[T]he law of the case doctrine generally precludes reconsideration of an issue
that has already been decided by the same court.").

Based on the Court’s prior conclusion that the Dealer Agreement ceased
to be property of the estate when it terminated by its own terms, the Court finds
that it cannot now be abandoned. The Debtor cannot challenge this Court’s
prior decision now. -

Exhibit Q, p. 6.
Despite the bankruptcy court’s unambiguous holdings (1) that WCM’s bankruptcy

estate did not have any remaining interest in the Dealer Agreement because it had
8
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terminated pursuant to the Board’s Stipulated Decision and (2) that the Trustee therefore
could not “abandon” anything to WCM as debtor-out-of-possession, WCM now claims
that bankruptcy court’s ruling “effectively abandoned” the Dealer Agreement to WCM
and has asked the Board to lift the stay and set a schedule for litigation of this protest.
Upon being advised of this position, GM filed a motion in Bankruptcy Court for an
order enforcing the two prior rulings that the Dealer Agreement had terminated in
December 2012 by enjoining WCM from prosecuting this protest. In ruling on this
motion, Judge Robles reaffirmed his holding that the Dealer Agreement had terminated,
but declined under his discretionary abstention powers to grant the requested injunction:

This Court has issued two lengthy decisions regarding the Dealer
Agreement and concluded twice that it terminated pursuant to its terms and
ceased to be property of the estate. The Court first concluded that the
automatic stay did not bar the termination of the Dealer Agreement and that
it had terminated pursuant to its own terms. D.E. 150. Significantly later, the
Court determined that—as the Dealer Agreement had terminated—it ceased
to be property of the estate and that there was nothing to abandon.

The Court did not, as WCM contends, "effectively abandon” the
estate’s interest to WCM. Rather, in denying WCM’s motion for order
compelling abandonment of the estate’s interest, if any, in the Dealer
Agreement, the Court found that WCM was bound by its unappealled and
Jfinal determination that the Dealer Agreement had terminated. D.E. 487, 6
("Implicit in the Court’s decision was that the Dealer Agreement had, at the
time that it terminated upon its own terms, ceased to be property of the estate.
WCM did not appeal this decision nor did it move for reconsideration of this
Order, and it is now binding on the parties as law of the case. I re
Tsurukawa, 287 B.R. 515, 518 n.2 (B.A.P. 9th Cir. 2002) (‘[T]he law of the
case doctrine generally precludes reconsideration of an issue that has already
been decided by the same court.”)."). WCM did not appeal this second
decision and it is now binding on the parties.

Similarly, the Court did not find, as WCM characterizes, "that the
Bankruptcy Court had no role in the termination of the franchise.” Opposition,
2:19-20. To the contrary, this Court reached the question of whether the
Dealer Agreement had terminated and concluded that it terminated pursuant to
its own terms. [D.E. 487, 6].

The Court rejects WCM’s contention that these decisions were outside
of the scope of jurisdiction of the Bankruptcy Court. The Court has authority
to determine what is and what is not property of the estate, even when this

determination includes interpreting state law. See 28 U.S.C. § 157(b)(2)(A); In
9
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re Salander-O'Reilly Galleries, LLC, 475 B.R. 9,29 (S.D.N.Y. 2012);
BankUnited Fin. Corp. v. FDIC (In re Bank United Fin. Corp.), 462 B.R. 885
893-94 (Bankr.S.D.Fla.2011) ("[W]hat is or is not property of a bankruptcy
estate is an issue that stems from the bankruptcy itself, one that can only arise
in a bankruptcy proceeding, since the concept of what is property of a
bankruptcy estate does not exist outside of a bankruptcy case."). All of this
Court’s relevant decisions were determinations of whether the Dealer
Agreement was property of the estate or whether certain actions were barred
by the automatic stay. These decisions are both core matters squarely within
this Court’s jurisdiction.

Efficient administration of this case requires that the Court abstain: this
Court has issued its orders and the NMVB can interpret those orders
according to its own rules and procedures. As the Court has held that the
Dealer Agreement has terminated and is not property of the estate and could
not be abandoned to any party, the Court exercises its discretion to no longer
entertain these issues. The Estate has nothing to gain. As WCM contends,
state law issues (interpretation of the California Vehicle Code, etc.) now
predominate over other issues. Further, there is a pending action before the
NMVB. To the extent that this Court’s rulings dictate, and as GM
acknowledges, GM can move for dismissal of that action on lack of standing
or any other ground and the NMVB can make its own conclusions. As this
Court has found that the Dealer Agreement terminated on its own terms and is
no longer property of the estate, the issues raised are remote from the
bankruptcy proceeding.

b

Exhibit R, pp. 13-16 (emphasis in original).

On January 13, 2015, GM in light of the more-than-two-year-old termination of the
Dealer Agreement withdrew the October 3, 2012 notice of termination that spawned this
protest. GM therefore is moving to dismiss on the grounds that there is no termination
notice for WCM to protest, that there is no operative Dealer Agreement to terminate and
that the present protest therefore is entirely moot.

ARGUMENT
L THIS PROTEST IS MOOT AND MUST BE DISMISSED BECAUSE
WCM’S DEALER AGREEMENT ALREADY HAS TERMINATED

It is undisputed that WCM did not close the proposed buy-sell transaction within
thirty days of GM’s approval thereof on November 29, 2012. See Exhibit J, pp. 7, 10.

Without more, WCM’s agreed voluntary termination took effect under section 2.6 of the
10
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Settlement Agreement and Stipulated Decision of the Board. WCM obviously cannot
continue to prosecute a protest of the termination of a Dealer Agreement that already has
terminated pursuant to a valid and final Board decision. The self-evident fact that the
Dealer Agreement terminated upon expiration of the prescribed 30-day period for closing
the GM-approved buy-sell transaction has been confirmed by no less than three separate
orders by Judge Robles. It follows that this protest is moot and that the Board therefore
has no jurisdiction to entertain it.
II. SEPARATELY, THERE IS NO OPERATIVE NOTICE OF TERMINATION

Veh. Code § 3060(a)(1) requires that the dealer and the Board receive a specified
notice of any proposed termination of a Dealer Agreement. It is the receipt of this notice
that triggers the dealer’s right to file a protest under Veh. Code § 3060(b)(2). If such a
notice is received but then withdrawn, there is no proposed termination to protest and
thereafter it is obviously pointless (and a waste of the parties’ and the Board’s resources)
to permit the dealer to continue “protesting” when there is no notice of termination as the
termination already has occurred.
L. WCMIS COLLATERALLY ESTOPPED FROM CONTESTING THE

PRIOR TERMINATION OF THE DEALER AGREEMENT

The Bankruptcy Court’s February 14, 2013 order (Exhibit J) confirmed that the
Dealer Agreement had terminated by operation of non-bankruptcy law, to wit, section 2.6
of the Settlement Agreement and Stipulated Decision. Determination of that issue was
necessary in order for the Bankruptcy Court to determine that the Dealer Agreement was
not “property of the estate” and therefore not subject to the automatic stay. The
bankruptcy court’s determination was entered as a final order that was appealable under

28 U.S.C. § 158 but was not appealed. See In re Bonner Mall Partnership, 2 F.3d 899,

903 (9th Cir. 1993) (bankruptcy court “order granting relief from the automatic stay was
clearly final” for appellate purposes).
In its collateral estoppel aspect, the doctrine of res judicata precludes a party from

relitigating a legal or factual issue that was actually or necessarily decided against that
11
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party in a prior proceeding on a different cause of action. “Any issue necessarily decided
in [prior] litigation is conclusively determined as to the parties or their privies if it is

involved in a subsequent lawsuit on a different cause of action.” Levy v. Cohen, 19 Cal.

3d 165, 171 (1997), citing Bernhard v. Bank of America, 19 Cal.2d 807, 810 (1942).

Because the issue of the termination of the Dealer Agreement was “necessarily” —
indeed, actually — decided by the Bankruptcy Court, its final and unappealed F ebruary 14,
2013 order collaterally estops WCM from contending in this or any other subsequent
proceeding that the Dealer Agreement did not terminate under section 2.6 of the
Settlement Agreement and Stipulated Decision. As the Court of Appeal held in Roos v.
Red, 130 Cal.App.4th 870 (2005), cert. denied 546 U.S. 1174 (2006), bankruptcy court

orders have full collateral estoppel effect:

Res judicata also includes a broader principle relevant here and
commonly referred to as “collateral estoppel” or “issue preclusion.” Under
this principle an issue necessarily decided in prior litigation may be
conclusively determined as against the parties or their privies in a
subsequent lawsuit on a different cause of action. “Thus, res judicata does
not merely bar relitigation of identical claims or causes of action. Instead,
in its collateral estoppel aspect, the doctrine may also preclude a party to
prior litigation from redisputing issues therein decided against him, even
when those issues bear on different claims raised in a later case....”

... Full faith and credit must be given to an order of the federal
[bankruptcy] court and such an order has the same effect in the courts of
this state as it would have in a federal court.

130 Cal. App.4th at 879, 886 (empbhasis in original; citations omitted); accord Levy, 19
Cal.3d at 172-74 (bankruptcy court order releasing defendants from liability for certain
obligations of a limited partnership was res judicata in state court action concerning the
defendants' liability for partnership debts).

Here, WCM unsuccessfully argued not once, not twice, but three times to the
Bankruptcy Court that the Dealer Agreement did not-terminate. Judge Robles’s rulings
have properly brought an end to the parties” litigation on that issue; the doctrine of

collateral estoppel bars WCM from here snatching a fourth bite at the termination apple.

12
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IV.  WCMIS NOT THE REAL PARTY IN INTEREST AND LACKS

STANDING TO APPEAR AS A PARTY TO THIS PROTEST

Finally, independently of (1) the Settlement Agreement and Stipulated Decision,
(2) GM’s withdrawal of the October 3, 2012 termination notice, and (3) Judge Robles’s
three rulings and their collateral estoppel effect, WCM’s chapter 7 bankruptcy case
remains pending and Mr. Gill continues to serve as Trustee. He, not WCM, is the real
party in interest with respect to any claim brought before the Board on behalf of WCM.
As explained in In re Leird Church Furniture Mfg. Co., 61 B.R. 444, 446 (Bankr. E.D.
Ark. 1986):

When the cause of action was brought, the debtor was a debtor-in-
possession in a Chapter 11 case. Since that time, the case has been converted to
a case under Chapter 7, and Honorable Richard Smith has been appointed
trustee. Consequently, the debtor is no longer in possession. The trustee is now
vested with all property of the estate, including this adversary proceeding and
all causes of action the debtor formerly possessed. ... Therefore, the debtor is
not the proper party plaintiff in this cause of action.

Essentially the same is true here. As chapter 11 debtor-in-possession during the first two
months of 2013, WCM was entitled to and did litigate issues concerning the termination
of the Dealer Agreement with GM. Once the case was converted to chapter 7, however,
any claims or causes of action arising out of the Dealer Agreement, including the present
protest, and that were filed prior to the initial chapter 11 bankruptcy filing became vested
in the Trustee. As aresult, WCM as debtor-out-of-possession is not a proper party to, and

lacks standing to prosecute, this protest or any other claim against GM. Turner v. Cook,

362 F.3d 1219, 1225-26 (9th Cir.2003), cert. denied 543 U.S. 987 (2004) (appellant who
had filed chapter 7 bankruptcy was “no longer a real party in interest” and therefore “ha[d]
no standing” to pursue an appeal in a pending action absent the bankruptcy trustee’s
formal abandonment of the case); accord Canterbury v. J.P. Morgan Acquisition Corp.,

958 F.Supp.2d 637, 649 (W.D. Va. 2013), aff"d 561 Fed. Appx. 293 (4th Cir.2014)

(“Causes of action that belong to the debtor's bankruptcy estate may only be pursued by

the trustee, as representative of the bankruptcy estate); Folz v. Bancohio Nat. Bank, 88
13
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proceed” i this protest, it should be dismissed forthwith. Any unauthorized attempt |

H R. 149, 130 (5.0, Ohio 1987) (under Bankruptoy Code § 541{a) 1), causes of action

=

existing prior to a bankruptey Hling ©

onstilute property rights which are vested solely in

=

the trusiee in b m&xu;ﬁw and subject to his or ber sole contral.. [Tlhe wustes is an

mdispensible party in this matter because he or ¢

5 the only real party in interest and, as
the trustee, has the sele right to determine i1 plaintifls’ claims have sufficient merit to

T (emphasis added)

Because the Trustee has in this case “determined, in his business Judgment, not 1o

¥

WM to intermeddle in the protecst constitutes sanctionable misconduct under 13 Csl,

CONCLUSION

For all the foregoing reasons, GM respectfully requests that the Board grant is
motion and dismiss this protest for lack of jurisdiction.

DATED:

Mowton To Dismiss Protest for Lack of Jurisdiction
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PROOF OF SERVICE

I am employed in the county of Los Angeles, State of California. I am over the age
of 18 and not a party to the within action. My business address is 21515 Hawthorne
Blvd., Suite 950, Torrance, California 90503.

v' VIA ELECTRONIC MAIL on January 27, 2015 I served the
foregoing documents described as MOTION TO DISMISS
PROTEST FOR LACK OF JURISDICTION on the parties in this
action by electronic mail to the electronic mailing addresses listed
below.

v VIA U.S. MAIL on January 27, 2015, I served the foregoing document
described as MOTION TO DISMISS PROTEST FOR LACK OF
JURISDICTION on the parties in this action by U.S. mail, by placing a

true copy thereof enclosed in a sealed envelope addressed as follows:

Michael J. Flanagan
Law Offices of Michael J Flanagan
2277 Fair Oaks Boulevard., Suite 450
Sacramento, CA 95825
LAWMIF@msn.com

Executed on January 27, 2015 at Torrance, California. I declare under penalty of

perjury under the laws of the State of California that the above is true and correct.

y 2
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Gwendolyn Oxford
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GREGORY R. OXFORD (State Bar No. 62333)
goxford@icclawfirm.com

ISAACS CLOUSE CROSE & OXFORD LLP
21515 Hawthorne Boulevard, Suite 950
Torrance, California 90503

Telephone: (310) 316-1990

Facsimile: (310) 316-1330

Attorneys for General Motors LLC

Of Counsel

L. JOSEPH LINES, III
GENERAL MOTORS LLC
Mail Code 482-026-601

400 Renaissance Center

P.O. Box 400

Detroit, Michigan 48265-4000
Telephone: (313) 665-7386
Facsimile:  (313) 665-7376

STATE OF CALIFORNIA
NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of: Protest No.: PR-2348-12
WEST COVINA MOTORS, INC., dba DECLARATION OF GREGORY R.
CLIPPINGER CHEVROLET, OXFORD IN SUPPORT OF
MOTION TO DISMISS PROTEST
Protestant, FOR LACK OF JURISDICTION
V. Date: February 19, 2015
Time: 10:00 a.m.
GENERAL MOTORS LLC,
Respondent.

I, Gregory R. Oxford, declare and state:

1. I am one of the attorneys in this matter for respondent General Motors LLC
(“GM”). Thave personal knowledge of the matters set forth herein and could and would
competently testify thereto under oath.

2. = Attached hereto as Exhibit A is a true and correct copy of the Standard
Provisions of the General Motors Dealer Sales and Service Agreement (“Dealer
Agreement”) that were applicable to GM’s Dealer Agreement with West Covina Motors,
Inc. (“WCM”)

Oxford Declaration
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3. Attached hereto as Exhibit B is a true and correct copy of the Settlement and
Deferred Termination Agreement énd Release as of November 8, 2010, by and between
GM and WCM (“Settlement Agreement”) that the Board adopted on December 15, 2010
as a Stipulated Decision (“Stipulated Decision”). True and correct copies of the Proposed
Stipulated Decision and the Board’s Order adopting it are attached hereto as Exhibits C
and D, respectively.

4. Attached hereto as Exhibit E is a true and correct copy of the Board’s
Decision in Protest No. PR 2213-10 entered on August 22, 2012.

5. Attached hereto as Exhibit F is a true and correct copy of the notice of
termination that GM served on WCM and filed with the Board on or about October 3,
2012.

6. Attached hereto as Exhibit G is a true and correct copy of GM’s letter of
November 29, 2012 approving the buy-sell transaction proposed by WCM pursuant to the
terms of the Settlement Agreement and Stipulated Decision.

7. Attached hereto as Exhibit H is a true and correct copy of the chapter 11
bankruptcy petition that WCM filed on December 28, 2012 in the United States
Bankruptcy Court for the Central District of California.

8. Attached hereto as Exhibit I is a true and correct copy of GM’s
“Memorandum of Points and Authorities in Support of Motion for Order Confirming the
Automatic Sty of 11 U.S.C. § 362(a) Does Not Bar Termination of Debtor’s General
Motors Dealer Agreement [11 U.S.C. § 362(j)],” filed on January 22, 2013.

9. Attached hereto as Exhibit J is a true and correct copy of the Bankruptcy
Court’s “Order Granting Motion for Order Confirming That Automatic Stay Does Not Bar
Termination of Debtor’s General Motors Dealer Agreement,” entered on F ebruary 14,
2013.

10.  Attached hereto as Exhibit K is a true and correct copy of “Debtor’s
Opposition to Motion for Order Confirming That Automatic Stay of 11 U.S.C. § 362(a)

Does Not Bar Termination of Debtor’s General Motors Dealer Agreement; Memorandum
2
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of Points and Authorities and Declaration of Ziad Alhassen in Support Thereof,” filed on
January 29, 2013.

11.  Attached hereto as Exhibit L is a true and correct copy of GM’s “Reply
Memorandum in Support of Motion for Order Confirming That Automatic Stay of 11
U.S.C. § 362(a) Does Not Bar Termination of Debtor’s General Motors Dealer Agreement
[11U.S.C. § 362(j)],” filed on February 5, 2013.

12. Attached hereto as Exhibit M is a true and correct copy of the Bankruptcy
Court’s Order of March 4, 2013 converting WCM’s bankruptcy case from chapter 11
(reorganization) to chapter 7 (liquidation).

13. Attached hereto as Exhibit N is a true and correct copy of the Bankruptcy
Court’s Notice appointing David A. Gill as trustee of WCM'’s chapter 7 bankruptcy estate,
entered March 6, 2013.

14.  Attached hereto as Exhibit O is a true and correct copy of the “Emergency
Motion To Compel the Trustee to Abandon the Chevrolet Dealer Agreement and
Franchise” and supporting papers filed by WCM as “Debtor Out-of-Possession” on
October 23, 2014.

15.  Attached hereto as Exhibit P is a true and correct copy of GM’s
“Memorandum of Points and Authorities in Opposition to Emergency Motion for Order
Compelling Trustee to Abandon Estate’s Interest in Terminated General Motors Dealer
Agreement,” filed on October 24, 2014.

16.  Attached hereto as Exhibit Q is a true and correct copy of the Bankruptcy
Court’s “Order Denying Emergency Motion To Compel Trustee to Abandon Interest in
Property of the Estate,” entered on October 28, 2014.

17.  Attached hereto as Exhibit R is a true and correct copy of the Bankruptcy
Court’s “Order Denying Motion for Enforcement of Prior Orders Determining That
Debtor and Its Estate Have No Remaining Interest in Terminated GM Dealer Sales and

Service Agreement,” entered on January 15, 2015.

Oxford Declaration
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PROOF OF SERVICE

I am employed in the county of Los Angeles, State of California. I am over the age
of 18 and not a party to the within action. My business address is 21515 Hawthorne
Blvd., Suite 950, Torrance, California 90503.

v" VIA ELECTRONIC MAIL on January 27, 2015 I served the

© 00 ~N O O bW N

NN N N NN NN NN @ ey e ed ed e wd oed e
o ~N O G bR WN -, OO N O AW N - O

foregoing documents described as DECLARATION OF GREGORY
R. OXFORD IN SUPPORT OF MOTION TO DISMISS
PROTEST FOR LACK OF JURISDICTION on the parties in this
action by electronic mail to the electronic mailing addresses listed
below.

VIA U.S. MAIL on January 27, 2015, I served the foregoing document
described as DECLARATION OF GREGORY R. OXFORD IN
SUPPORT OF MOTION TO DISMISS PROTEST FOR LACK
OF JURISDICTION on the parties in this action by U.S. mail, by
placing a true copy thereof enclosed in a sealed envelope addressed as

follows:

Michael J. Flanagan
Law Offices of Michael J Flanagan
2277 Fair Oaks Boulevard., Suite 450
Sacramento, CA 95825
LAWMIF@msn.com

Executed on January 27, 2015 at Torrance, California. I declare under penalty of

perjury under the laws of the State of California that the above is true and correct.

/44///

Gwendolyn O)&ford
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Standard Provisions

The following Standard Provisions are part of the General Motors Dealer Sales and Service

Agreement(s) (Form GMMS 1012).

. PURPOSE OF AGREEMENT

The purpose of this Agreement is to
promote a relationship between General
Motors and its Dealers which encourages
and facilitates cooperation and mutual effort
to satisfy customers, and permits General
Motors and its dealers to fully realize their
opportunities for business success. General
Motors has established a network of
authorized dealers operating at approved
locations to effectively sell and service its
Products and to build and maintain
consumer confidence and satisfaction in
Dealer and General Motors. Consequently,
General Motors relies upon each Dealer to
provide appropfiate skill,  capital,
equipment, staff and facilities to properly
sell, service, protect the reputation, and
satisfy the customers of General Motors
Products in a manner that demonstrates a
caring attitude toward those customers. At
the same time, Dealer relies upon General
Motors to provide sales and service support
and to continually strive to enhance the
quality and competitiveness of its Products.

This mutual dependence requires a spirit of
cooperation, trust and confidence between
General Motors and its dealers. To facilitate”
attainment of cooperation, trust and
confidence, and to provide General Motors
with the benefit of dealer advice regarding
many decisions which affect dealer business
operations, General Motors has established
dealer councils, dealer advisory boards, and
other mechanisms to obtain dealer input in-
the decision making process. -

This Agreement (i) authorizes Dealer to
sell and service General Motors Products
and represent itself as a General Motors
Dealer; (ii) states the terms under which
Dealer and General Motors agree to do.
business  together; (iii) states the
responsibilities of Dealer and General
Motors to each other and to customers; and
(iv) reflects the mutual dependence of the
parties in achieving their business
objectives.

ARTICLE 1. APPOINTMENT AS AUTHORIZED DEALER

General Motors appointé Dealer as a
non-exclusive dealer of General Motors

Products. Dealer has the right to buy

Products and the obligation to market and
service those Products in accordance with

this Agreement and related documents.



ARTICLE 2. DEALER OPERATOR

This is a Personal Services Agreement,
entered into in reliance on the qualifications,
integrity and reputation of Dealer Operator
identified in Paragraph Third, and on
Dealer’s assurance that Dealer Operator will
provide personal services by exercising full
managerial authority over Dealership
Operations. Dealer Operator is responsible
for developing and implementing policies,
practices and procedures necessary for the
Dealer to meet its obligations under this
Agreement with respect to sales, service,
customer  satisfaction, facilities, and
capitalization. Dealer Operator will have an
unencumbered ownership interest in Dealer

of at least 15 percent at all times. A Dealer

Operator must be a competent business
person, an effective manager, must have
demonstrated a caring attitude toward
customers, and should have a successful
record as a merchandiser of automotive
products and services or otherwisé have
demonstrated the ability to manage a
dealership. The experience necessary may
vary with the potential represented by each
dealer location. Although this Agreement is.
entered into in reliance on the personal
services of the Dealer Operator, the Dealer
entity specified in this Agreement -is the
only party to this Agreement with General
Motors.

ARTICLE 3. DEALER OWNER

General Motors enters into this Agreement
in reliance on the qualifications, integrity
and reputation of dealer owner(s) identified
in the Dealer Statement of Ownership.
General Motors and Dealer agree '

each dealer owner will continue to own,
both of record and beneficially, the
percentage stated in the Dealer Statement of
Owﬁership, unless a change is made in
accordance with Article 12.

ARTICLE 4. AUTHORIZED LOCATIONS

4.1  Dealer Network Planning

Because General Motors distributes it’s
Products through a network of authorized
dealers operating from approved locations,
those dealers mmust be appropriate in
number, located properly, and have proper
facilities to represent and service General

Motors Products competitively and to
permit each dealer the opportunity to
achieve a reasonable return on investment if
it fulfills its obligations under its Dealer.
Agreement. Through such a dealer network,
General Motors can maximize the
convenience of customers in purchasing



Products and having them serviced. As a

result, customers, dealers, and General
Motors all benefit.

To maximize the effectiveness of its
dealer network, General Motors agrees to
monitor marketing conditions and strive, to
the extent practicable, to have dealers
appropriate in number, size and location to
achieve the objectives stated-above. Such
marketing conditions include General
Motors sales and registration performance,
present and future demographic and
economic considerations, competitive dealer
networks, the ability of General Motors
existing dealers to achieve the objectives
stated above, the opportunities available to
existing dealers, the alignment of Line-
Makes, General Motors dealer network plan,

and other appropriate circumstances.

4.2  Area of Primary Responsibility
Dealer is responsible for effectively
selling, servicing and otherwise representing
General Motors Products in the Area
designated in a Notice of Area of Primary
Responsibility. The Aréa of Primary
Responsibility is used by General Motors in
assessing performance of dealers and the
dealer network. General Motors retains the
right to revise Dealer’s Area of Primary

Responsibility at General Motors sole

discretion consistent with dealer network
planning objectives. If General Motors
determines that marketing conditions
warrant a change in Dealer’s Area of
Primary Respousibility, it will advise Dealer
in writing of the proposed change, the’
reasons for it, and will consider any
information the Dealer subxﬁits. Dealer must
submit such information in writing within
thirty 30 days of receipt of notice of the
proposed change. If requested by Dealer
within the thirty days, General Motors will’
extend the time for an additional 30 days for
Dealer to obtain and silbmit relevant
information. If General Motors thereafter
decides the change is warranted, it will issue
a revised Notice of Area of Primary

Responsibility.

4.3  Establishment of Additional Dealers
General Motors reserves the right to
appoint additional dealers but General
Motors will not exercise this right without
first analyzing dealer network planning
considerations with respect to the Line-
Make under consideration. Prior to
establishing an additional same Line-Make
dealer within Dealer’s Area of Primary
Responsibility, General Motors will advise

Dealer in writing and give Dealer thirty days-



to present relevant information before
General Motors makes a final decision. If
requested by Dealer within the thirty days,
General Motors will extend the time for an
additional thirty days for Dealer to obtain
and submit relevant information. General

Motors will advise Dealer of the final

decision concerning the establishment of an

additional dealer, which will be made solely
by General Motors pursuant to its business
judgment. Nothing in this Agreement is
intended to require Dealer’s consent to the
establishment of an additional dealer, .nor is
this Agreement intended to give Dealer a
right to object to the establishment of a

different Line-Make.

The appointment of a dealer at or within
three miles of a former dealership Iocatioq
as a replacement for the former dealer
(“dealer replacement”) or the relocation of
an existing dealer point (“relocation”) shall
not be considered the establishment of an
additional Dealer for purposes-of this Article
4.3. General Motors shall not have any
obligation to provide notice under Article 4
for a dealer replacement or relocation, and
such events are within the sole discretion of
General Motors pursuant to its business

Jjudgment.

4.4  Facilities
4.4.1 Location

Dealer agrees to conduct Dealership
Operations only from the approved
location(s) within its Area of P.rimary
Responsibility. The Location and Premises
Addendum identifies Dealef’s approved
location(s) and facilities (“Premises™). If.
more than one location is approvéd, Dealer
agrees to conduct from each location only
those Dealership Operations authorized in

the Addendum for such location.

4.4.2 Change in Location or Use
of Premises

If Dealer wants to make any change in
location(s) or Premises, or in the uses
previously approved for those Premises,
Dealer will give General Motors written.
notice of the proposed change, together with_
the reasons. for the proposal, for General
Motors evaluation and final decision in light
of dealer network planning considerations.
No change in location or in the use of
Premises, including addition of any other
vehicle lines, will be made without General
Motors prior written authorization pursuant

to its business judgment.

Before General Motors requires any
changes in Premises, it will consult with

Dealer, indicate the rationale for the change,



and solicit Dealer’s views on the proposal.
If, after such review with Dealer, General
Motors determines a change in Premises or
location is appropriate, the Dealer will be
allowed a reasonable time to implement the
change. Any such changes will be reflected
in a new Location and Premises Addendum
or other written agreement executed by

Dealer and General Motors.

Nothing herein is intended to require the
consent or approval of any dealer to a

proposed relocation of any other dealer.

4.4.3 Size

Dealer agrees to provide Premises at its
approved location(s) that will promote the
effective performance and conduct of
Dealership Opei'ations, and General Motors
image and goodwill. Consistent with
General Motors dealer network planning
objectives and General Motors interest in
maintaining the stability and viability of its
dealers, Dealer agrees that its facilities will
be sized in accordance with General Motors

requirements for that location.

General Motors agrees to establish and
maintain a clearly stated policy for
determining reasonable dealer facility space

requirements and to  periodically

re-evaluate those requirements ‘to ensure

that they continue to be reasonable.

4.4.4 Dealership Immage and
Design

The appearance of Dealer’s Premises is
important to the image of Dealer and
General Motors, and can affec;t the way
customers  perceive  General Motors
Products and its dealers generally. Dealer
therefore agrees that its Premises will be-
properly equipped and maintained, clean,
and appealing to customers. The interior and
exterior retail environment and sigﬁs also
will comply with any reasonable
requirements General Motors may establish
to promote and preserve the image of.
General Motors and its dealers.

General Motors will 1ﬁo11itor
developments in automotive and other retail
industries to ensure that General Motors
image and 'facility requirements  are.
responsive to changes in the marketing

environment.

General Motors will take into account
existing economic and marketing conditions
and consult with the appropriate dealer.

council in establishing such requirements.



4.4.5 Dealership Equipment
Effective performance of Dealer’s
responsibilities under this Agreement
requires that the dealership be reasonably
equipped to communicate with customers
and General Motors and to properly
diagnose and service Products. Accordingly,

Dealer agrees to provide for use in the

Dealership Operations any equipment.
reasonably designated by General Motors as
necessary for Dealer to perform effectively
under this Agreement. General Motors will
make such designations only after having
consulted with the appropriate dealer

council.

ARTICLE 5. DEALER’S RESPONSIBILITY TO PROMOTE, SELL,
AND SERVICE PRODUCTS

5.1  Responsibility to Promote and Sell

5.1.1 Dealer agrees to effectively,
ethically and lawfully sell and promote the
purchase, lease and use of Products by
consumers located in its Area of Primary
Responsibility. ~ To  achieve this
objective, Dealer agrees to: '

(a) maintain an adequate
staff of trained sales personnel;
(b) explain  to  Product

purchasers the items which make
up the purchase price and
provide purchasers with itemized
invoices;

(c) not charge customers
for services for which Dealer is
reimbursed by General Motors;

(d include in customer
orders only equipment or
accessories requested by
customer or required by law;

(e) ensure that the
customer’s purchase and delivery
experience are satisfactory; and

® comply with the retail
sales standards established by'
General Motors, as amended
from time to time.  General
Motors will consult with the
appropriate dealer council and
the national dealer council before
amending the retail sales
standards.

If Dealer modifies or sells a modified
new Motor Vehicle, or installs any
equipment, accessory, recycled part or part
not supplied by General Motors, or sells any
non-General Motors service contract for a
Motor Vehicle, Dealer will disclose this fact’
on the purchase <.)rder and bill of sale,

indicating that the modification, equipment,

~accessory or part is not warranted by

General Motors or, in the case of a service
contract, the coverage is not provided by

General Motors or an affiliate.



5.1.2 Dealer located in the United
States is authorized to sell new Motor
Vehicles only to customers located in the
United States. Dealer agrees that it will not
sell new Motor Vehicles for resale or
principal use outside the United States.
Dealer also agrees not to sell any new Motor
Vehicles which were not originally
manufactured for sale and distribution in the
United States. For this section, United States
includes the fifty states and the District of

Columbia.

5.1.3 Dealer located in Puerto Rico
or the US Virgin Islands is authorized to sell
new Motor Vehicles only to customers
located in Puerto Rico or the US Virgin
Islands respectively. Dealer in Puerto Rico
or the US Virgin Islands agrees that it will
not sell new Motor \‘/ehicles to customers
located outside Puerto Rico or the US
Virgin Islands respectively, or to customers
for resale or principal use outside of Puerto
Rico or the US Virgin Islands. Dealer
agrees not to sell any new Motor Vehicles
which were not originally manufactured for
sale and distribution iﬁ Puerto Rico or the

US Virgin Islands respectively.

5.1.4 1t is General Motors policy
not to sell or allocate new Motor Vehicles to
dealers for resale to persons or parties (or
their agents) engaged in the business of‘
reselling, brokering (including but not
limited to buying services) or wholesaling
Motor Vehicles. The dealer distribution
organizations that General Motors has
established in the United States, Puerto Rico
and US Virgin Islands are best suited for the
distribution of Motor Vehicles in the United
States, Puerto Rico and the US Virgin
Islands respectively, and are in the best
position to arrange for the proper
performance of Motor Vehicle warranty
repairs, field actions and inspections, pre-.
delivery

inspections, and  ongoing

maintenance  and  compliance - with
government requirements. Therefore, unless
otherwise authorized in writing by General
Motors, Dealer agrees that this Agreement
authorizes Dealer to purchase Motor
Vehicles only for resale to customers for
personal use or primary business use other
than resale. Dealer is not authorized by this
Agreement to directly or indirectly sell

Motor. Vehicles to persons or partties (or

their agents) engaged in the business of



reselling, brokering (including but not
limited to buying services) or wholesaling of
Motor Vehicles. Nothing iﬁ this Article
5.14 is intended to restrict .Dealer from
selling Motor Vehicles to other General
Motors dealers of the same Line-Make in

the same country or territory.

5.1.5 General Motofs will conduct
general advertising programs to promote the
sale of Products for the mutual benefit of
General Motors and Dealers. General
Motors will make available to Dealer
advertising and sales promotion materials
from time to time and advise Dealer of any

requirements or applicable charges.

5.1.6 Dealer agrees to advertise
and conduct promotional activities that are
lawful and enhance the reputation of Dealer,
General Motors and its Products. Dealer will
not advertise or conduct promotional
activities in a misleading or unethical
manner, or that is harmful to the reputation

of Dealer, General Motors, or its Products.

5.2 Responsibility to Service

5.2.1 Decaler agrees to maximize
customer  satisfaction by  providing
courteous, convenient, prompt, efficient and

quality service to owners of Motor Vehicles,

regardless of from whom the Vehicles were
purchased. All service will be performed
and administered in a professional manner
and in accordance with all applicable laws
and regulations, this Agreement, and the
Service Policies and Procedures Manual, as
amended from time to time. .Dealer also will
comply with the retail service standards
established by General Motors, as amended
from time to time. General Motors will
consult with the appropriate dealer council’
and the national dealer council before

amending the retail service standards.

5.2.2 Dealer agrees to maintain an
adequate service and parts organization as
recommended by General Motors, including-
a competent, trained service and parts
manager(s), trained service and parts
personnel and, where service volume or
other conditions make it advisable, a

consumer relations manager.

5.2.3 Dealer and General Motors
will each provide the other with such
information and assistance as may

reasonably be requested by the other to

" facilitate compliance with applicable laws,

regulations, investigations and orders-

relating to Products.



524 To build and maintain
consumer confidence in, and satisfaction
with, Dealer and General Motors, Dealer
will comply with General Motors
procedures for the investigation and

resolution of Product-related complaints.

5.2.5 General Motors will make
available to Dealer current service and parts
manuals, bulletins, and technical data

publications relating to Motor Vehicles.

5.3 Customer Satisfaction

Dealer and General Motors recognize that
appropriate care for the customer will
promote customer satisfaction with General
Motors Products and its dealers, which is
critically important to our current and future
business success. Dealer therefore agrees to
conduct its operations in a manner which
will promote customer satisfaction with the
purchase and ownership experience. General
Motors agrees to provide Dealer with
reasonable support to assist Dealer’s
attainment of customer satisfaction, but
Dealer remains responsible for promoting
and mainfaining customer satisfaction at the

dealership.

General Motors will provide Dealer with a
written report at least annually pursuant to

" the procedures then in effect evaluating

Dealer’s purchase and delivery customer.
satisfaction and Deéler’s service customer
satisfaction. The report "will compare
Dealer’s performance to other same Line-
Make dealers in the Region. General Motors
will provide a written explanation of the
customer satisfaction review process to.

Dealer.

General Motors may revise the customer
satisfaction evaluation process from time to
time. General Motors will consult with the

appropriate dealer council before making

any changes.

5.4  Business Planning

General Motors has established a business
planning process to assist dealers, although
Dealer remains responsible for satisfying its
performance  obligations  under the
Agreement. Dealer agrees to prepare and
implement a reasonable business plan if
requested by General Motors. General
Motors agrees to provide Dealer with
mformation specific to its dealership, and if
requested, to assist Dealer in its business
planning as agréed upon by Dealer and

General Motors.

5.5  Dealer Council
General Motors agrees to establish such

dealer councils as appropriate to foster and’



maintain a positive business relationship

between General Motors and its dealefs, and

to obtain dealer input in General Motors
decision-making process. These councils
may be established on a national, regional or
local basis, and General Motors will consult
with dealers in establishing or changing
such dealer councils. These councils are
intended to provide General Motors with the
benefit of dealer advice regarding various

decisions which

affect  dealership
operations. ‘

5.6 Electronic Communications, Data
Interchange, and Electronic
Transactions

To provide for effective and efficient

communication, data

interchange
electronic transactions between General
Motors, its dealers, and its customers,
General Motors may establish reasonable
requirements for Dealer’s acquisition and
use of certain computer software, c01ﬁputer
" hardware, and systems in Dealership
Operations, including but not limited to use
involving or relating to the Internet. General
Motors will take into consideration factors
such as market conditions, competitive
circumstances, and costs in establishing such
reasonable requirements. Dealer agrees to
comply with those requirements and all

restrictions and limitations applicable to

and.
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such computer software, computer hardware
or systems. General Motors will consult
with the appropriate dealer council in
establishing such requirements, and such’
requirements shall be listed in GM Dealer
World under publications, or such other

website(s) as General Motors may designate.

5.7 Exchange of Information, and the
Handling of Customer Information

General Motors may provide Dealer from
time to time certain customer information or
other information or data. Dealer _agllfees to
use such information or data only as
designated by General Motors, and not to
otherwise disclose such information or data.
without General Motors written permission,
unless otherwise required by law. This
restriction only applies to information and
data provided by General Motors to its
deélers, and does not apply to data or

information Dealer obtains

from its.

customers or other sources.

To protect the security and confidentiality
of customer information Dealer shares with
General Motors,

General Motors

implements and maintains

technical,
physical and administrative safeguards in
accordance with the.law. General Motors-
shall provide privacy statements to its
customers that explain how General Motors
handles customer

personal  information,

including that it shares customer personal



information with General Motors affiliates
and dealers as permitted by law. General
Motors privacy statement(s) for U.S.
consumers shall be made available at
WWW.gim.com, or such other website(s) as
General Motors may designate.

To protect the security and confidentiality
of customer information General Motors
shares with Dealer, Dealer agrees to
implement and maintain technical, phiysical
and administrative safeguards’in accordance
with the law. Further, Dealer agrees to
familiarize dealership employees that handle

or have access to customer information

received from General Motors with General
Motors privacy requirements, and the GM
privacy statements found at www.gm.com,
or such other website(s) as GM may
designate. Dealer shall provide privacy
statements to its customers that explain how
the dealership handles customer personal
mformation, that it shares
customer personal information with non-
affiliated third parties as permitted by law.
Dealer’s privacy statement shall be made
available at the dealership and at any Dealer
websites that collect customer personal
information.

including

ARTICLE 6. SALE OF PRODUCTS TO DEALERS

6.1  Sale of Motor Vehicles to Dealer
General Motors will perio&ically furnish
Dealer one or more Métor Vehicle Addenda
specifying the current model types or series
of new Motor Vehicles which Dealer may
purchase under this Agreement. General
Motors may change a Motor Vehicle
Addendum by furnishing a sui)erseding one,

or may cancel an Addendum at any time.

General Motors will endeavor to distribute
new Motor Vehicles among its dealers in a
fair and equitable manner. Many factors

affect the availability and dis&ibution of

Motor Vehicles to dealers, including
component availability and available
production capacity, sales potential in
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Dealer’s Area of Primary Responsibility,
varying consumer demand, weather and
transportation

conditions, governmental

regulations, and other conditions beyond the”

‘control of General Motors. General Motors

reserves to itself discretion in accepting
orders and distributing Motor Vehicles, and
its judgments and decisions are final. Upon
written request, General Motors will advise
Dealer of the total number of new Motor
Vehicles, by allocation group, sold to
dealers in Dealer’s Market Area or Region

during the preceding month.



6.2 Sale of Parts and Accessories to
Dealer

New, reconditioned or remanufactured
automotive parts and accessories marketed
by General Motors and listed in current

Dealer Parts

and Accessories Price
Schedules or supplements "furnished to
Dealer are called Parts and Accessories.
Orders for Parts and Accessories will be
submitted and processed according to
written or electronic procedures established
by General Motors or other designated
suppliers.
6.3  Prices and Other Terms of Sale
6.3.1 Motor Vehicles

Prices, destination charges, and other
terms of sale applicable to purchaées of new
Motor Vehicles will be those established
to Vehicle of Sale

Bulletins furnished periodically to Dealer.

according Terms

Prices, destination charges, and other
terms of sale applicable to any Motor
Vehicle may be changed at any time. Except
as otherwise provided in writing or
electronically, changes apply to Motor
Vehicles not shipped to Dealer at the time
the chéuges are made effective. Dealer will

receive written or electronic notice of any

price increase before any Motor Vehicle to .

which such increase applies is shipped,
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except for initial prices for a new model

~year or for any new model or body type.

Dealer has the right to cancel or modify the
affected orders by delivering written or
electronic notice to General Motors -within
10 days after its receipt of the price increase
notice in accordance with procedures
established by General Motors.

If General Motors offers any incentives to
customers or dealers, and payment is
conditioned upon the purchase or lease of a
new Motor Vehicle, Dealer agrees to
comply with the then current applicable
policies and procedures in the General
Motors Incentive Manual, as amended from’

time to time.

6.3.2 Parts and Accessories
Prices and other terms of sale applicable
to Parts and Accessories are established by
General Motors according to the Parts and’
of Sale

furnished to Dealer. Prices and other terms

Accessories Terms

Bulletin
of sale applicable to Parts and Accessories
may be changed by General Motors at any
time.
6.4  Inventory

6.4.1 Motor Vehicle Inventory
Dealer recognizes that customers expect

Dealer to have a reasonable quantity and



variety of current model Motor Vehicles in
inventory. Accordingly, Deéler agrees to
purchase and stock and General Motors
agrees to make available, subject to Article
6.1, 2 mix of models and series of Motor

Vehicles identified in the Motor Vehicle
| Addendum in quantities adequate to enable
Dealer to fulfill its 0b1igation§ in its Area of
Primary Responsibility.

6.4.2 Parts and Accessories
Dealer agrees to stock sufficient Parts and
Accessories made available by General
Motors to perform warranty repairs and
policy adjustments and 1ﬁeet customer

demand.

6.5 Warranties on Products
General Motors warrants new Motor
and Parts and Accessories

(Products) as

Vehicles
explained .in documents
provided with the Products or in the Service

Policies and Procedures Manual.

EXCEPT AS OTHERWISE PROVIDED
BY LAW, THE WRITTEN GENERAL
MOTORS WARRANTIES ARE THE
ONLY WARRANTIES APPLICABLE TO
PRODUCTS. WITH RESPECT TO
DEALERS, SUCH WARRANTIES ARE
IN LIEU OF ALL OTHER WARRANTIES
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OR  LIABILITIES, EXPRESS OR
IMPLIED, INCLUDING ANY IMPLIED
WARRANTY OF MERCHANTABILITY
OR FITNESS FOR A PARTICULAR'
PURPOSE OR ANY LIABILITY FOR
COMMERCIAL LOSSES BASED UPON
NEGLIGENCE OR MANUFACTURER’S
STRICT LIABILITY EXCEPT AS MAY
BE  PROVIDED UNDER = AN
ESTABLISHED GENERAL MOTORS"
PROGRAM OR PROCEDURE,
GENERAL ~ MOTORS  NEITHER
ASSUMES  NOR  AUTHORIZES
ANYONE TO ASSUME FOR IT ANY
OTHER OBLIGATION OR LIABILITY IN
CONNECTION WITH PRODUCTS, AND:
GENERAL  MOTORS  MAXIMUM
LIABILITY IS TO REPAIR OR REPLACE
THE PRODUCT.



ARTICLE 7. SERVICE OF PRODUCTS

7.1 Service for Which General Motors
Pays )
7.1.1 New Motor Vehicle
Pre-Delivery Inspections
and
Adjustments
Because new vehicle delivery condition is
critical to customer satisf@ction, Dealer
agrees to perform specified pre-delivery
inspections and adjustments on each new
Motor Vehicle and verify completion
according to procedﬁres identified in the

Service Policies and Procedures Manual.

7.1.2 Warranty and S‘pecial Policy
Repairs
Dealer agrees to perform (i) required
warranty repairs on veach qualified Motor
Vehicle at the time of pre-delivery service
and when requested by owner, and (ii)
special policy repairs approvéd by General
Motors. When the vehicle is returned to the
owner, Dealer will provide owner a copy
and explanation of the repair document
reflecting all services performed.

7.1.3 Field

Act}'ons and

Corrections
General Motors will notify Dealer of

suspected

unsatisfactory conditions on
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Upon product field action

Products, issue field action instructions, and |
make available a system that Dealer will use
to check if a Product is subject to a field
action. Dealer agrees to inspect and correct
suspected unsatisfactory conditions on-
Products as instructed. For new and used
Motor Vehicles in its inventory and for
vehicles in its service facility, Dealer.agrees
to check the system for open field actions
and to complete applicable field action
inspections and corrections as instructed.
General Motors may ship, and Dealer’
agrees to accept, unordered parts and
materials required for product field actions.
completion,
Dealer will receive credit for excess parts

~and materials so shipped if they are returned

or disposed of in accordance with-

instructions from General Motors.

7.1.4 Payment for Pre—Deliv;ziy
Adjustments, Warranty,
Field Action and
Transportation Damage
Work
For Dealer’s performance of services,
pre-delivery inspections and adjusﬁnents,
warranty repairs, special policy repairs, field
action inspections and corrections, and

transportation damage

repairs, General.

Motors will provide or pay Dealer for the



Parts and other materials required and will
pay Dealer a reasonable amount for labor.
Payment will be made according to policies
in the Service Policies and Procedures
Manual. Dealer will not impose any charge
for such service on owners or users except
where a deductible or prd—rata charge
applies.

7.2 Parts, Accessories, and Body
Repairs

7.2.1  Warranty and Policy

Repairs .

Dealer agrees to use only genuine GM or

General Motors

approved Parts and
Accessories in performing warranty repairs,
special policy repairs, and any other repairs
paid for by General Motors, in accordance
with the applicable provisions.of the Service

Policies and Procedures Manual.

7.2.2  Representations and
Disclosures as to Parts and
Accessories
In servicing vehicles marketed by General
Motors, Dealer agrees to disclose the use of
recycled and non-General Motors parts and

accessories as set forth in Article 5. 1. 1.
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7.2.3 Body Repairs
Dealer agrees to provide quality body
repair service for Motor Vehicles. Dealer
can provide this service through its own
body shop, or by arrangement with an
alternate repair establishment approved by

General Motors.

7.2.4 Tools and Equiplizent

Dealer agrees to provide and maintain on
Dealership Premises essential service tools
as required by General Motors, and such
other tools and equipment as reasonably
necessary to fulfill its responsibilities to
properly diagnose and service Products.
Dealer also agrees to allow General Motors
or its designated representative to survey or
inspect Dealer’s tools and equipment to
ensure that they are in good repair and
proper calibration to enable Dealer to meet-
its service responsibilities. In the event a
dispute arises from such a survey or
inspection, General Motors personnel agree
to discuss the matter with the Dealer in

order to resolve the dispute.



ARTICLE 8. TRAINING

Properly trained personnel are essential to
the success of Dealer and General Motors,
and to providing customers with a
satisfactory sales and service experience.
General Motors agrees to make available or
recommend to Dealer product, sales, service
and parts, accounting, business
management, finance and insurance, and

systems for

training courses
personnel. General Motors will make such
training available through training sites,

interactive distance or other

learning,
appropriate medium as determined by
General Motors. General Motors will assist
Dealer in determining training requirements
and periodically will require that Dealer
have personnel attend or participate in

specific courses held as conveniently as

Dealer .

practicable. Dealer agrees to comply with
any such reasonable training requirements

and pay any specified training charges.

General Motors will consult with the
appropriate  dealer council prior to
determining the ftraining courses or

programs from which an individual Dealer’s
requirements under this Article may be

established. Specific service -

minimum
training requirements will be described in’
General Motors Service Policies and

Procedures Manual. -

General Motors will make available

personnel to advise and counsel Dealer
personnel on sales, service, parts and

accessories, and related subjects.

ARTICLE 9. REVIEW OF DEALER’S SALES PERFORMANCE

General Motors willinguess to enter into
this Agreement is based in part on Dealer’s
coinmitme;nt to effectively sell and promote
the purchase, lease and use of Products in
Dealer’s Area of Primary Responsibility.
The success of General Motors and Dealer
depends to a substantial degree on Dealer

taking

advantage of available sales

opportunities.

16

Given this Dealer commitment, General.
Motors will provide Dealer with a written
report at least annually pursuant to the
procedures then in effect evaluating: Déaler’s
sales performance. The report will compare
Dealer’s retail sales to retail sales
opportunities by segment in Dealer’s Area.
of Primary Responsibility or Area of

Geographical Sales and Service Advantage,



whichever is applicable. General Motors
will provide a written explanation of the
sales review process to Dealer. Satisfactory
performance of Dealer’s sales obligations
under Article 5.1 requires Dealer to achieve
a Retail Sales Index equal or greater than
100. If Dealer’s Retail Sales Index is less
than 100, Dealer’s sales performance will be
rated as provided in the General Motors
Salés Evaluation process. General Motors
expects Dealer to pursue ayailable sales
opportunities exceeding this standard.
Additionally, General Motors expectations
of its sales and registration performance for
a Line-Make in a particular area may exceed

this standard for

individual dealer

compliance.

In addition to the Retail Sales Index,
General Motors will consider any other
relevant factors in deciding whether to
proceed under the provisions; of Article 13.2
to address any failure by Dealer to
adequately perform its sales responsibilities.
General Motors will only pursue its rights
under Article 13.2 to address any failure by’
Dealer to adequately perform its sales
responsibilities  if

General Motors

determines that

Dealer has

materially
breached its sales performance obligations

under this Dealer Agreement.

General Motors may modify the sales
evaluation process from time to time and
will consult with the appropriate dealer

council before adopting such modifications.

ARTICLE 10. CAPITALIZATION

10.1 Net Working Capital

The Ca;ﬁital Standard Addendum reflects
the minimum net working capital necessary
for Dealer to effectively conduct Dealership
Operations. Dealer agrees to maintain at
least this level of net working capital.
General Motors will issue a new Addendum
if changes in operating conditions or
General Motors' guidelines indicate capital

needs have changed materially.
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10.2  Wholesale Floorplan

To avoid damage to goodwill which could
result if Dealer is financially unable to fulfill
its commitments, Dealer agrees to have and
maintain a separate line of credit from a
creditworthy financial institution reasonably
acceptable to General Motors and available
to finance the Dealer’s purchase of new
vehicles in conformance with the policies
and procedures established by General

Motors. The amount of the line of credit will



be sufficient for Dealer to meet ifs

obligations under Article 6.4.

ARTICLE 11. ACCOUNTS AND RECORDS

11.1  Uniformn Accounting System
A uniform accounting system facilitates

an  evaluation of business

Dealer
management practices and the impact of
General Motors policies and practices.
therefore

General Motors

agrees to
maintain, and Dealer agrees to use and
maintain records in accordance with a
uniform accounting system set forth in an
accounting manual furnished to Dealer.
Dealer fui‘thelj agrees to submit to General
Motors data in a manner specified by
General Motors and on a timely basis.
11.2  Submission of - Accurate
Applications and Information

Dealer also agrees to timely submit true
and accurate applications or claims for
payments, discounts or allowances; true and
correct orders for Products and reports of
sale and delivery; and any other reports or
statements required by General Motors, in

the manner specified by General Motors,
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and to retain such records for at least two

years.

11.3  Examination of Accounts and
Records

Dealer'agrées to permit any designated.
representative of General Motors to access,
examine, audit, and take copies of any of the
accounts and records Dealer is to maintain
under the accounting manual and this
Agreement. Dealer agrees to make such
accounts and records readily available at its
facilities during 4regu1ar business hours.
General Motors agrees to furnish Dealer

with a list of any reproduced records.

11.4  Confidentiality of Dealer Data
General Motors agrees not to furnish any-
personal or financial data submitted to it by
Dealer to any non-affiliated entity unless
authorized by Dealer, required by law, or in
connection with judicial or administrative
proceedings, or to proceedings under the

Dispute Resolution Process.



ARTICLE 12. CHANGES IN MANAGEMENT AND OWNERSHIP

The parties recognize that customers and
authorized dealers, as well as shareholders
and employees .of General Motors, have a
vital interest in the continued success and
efficient operation of General Motors dealer
network. Accordingly, General Motors has
the responsibility of continuing to
administer the network to' ensure that
dealers are owned and operated by qualified
persons able to meet the requirements of this

Agreement.

12.1 Succession Rights Upon Death
or Incapacity '
12.1.1 Successor Addendum
Dealer can apply for a Successor
Addendum designating a proposed dealer
operator and/or owners of a successor dealer
to be established if this Agreement is to
expire or be terminated because of death or
incapacity. General Motors will execute the
Addendum provided Dealer is meeting its
obligations under this Agreement and under
any Dealer Agreement which Dealer may
have with General Motors for the conduct
of Dealership Operations at-the approved
location; and the proposed dealer operator
is, and will continue to be, employed
full-time

automotive dealership,

by Dealer or a comparable

and is already
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qualified or is being trained to qualify as a
dealer operator; and provided all other

proposed owners are acceptable.

Upon expiration of this Agreement,
General Motors will, upon Dealer’s request,
execute a

new

successor addendum

provided a new and superseding dealer
agreement is executed with Dealer, and
Dealer, the proposed dealer operator and.
dealer owners

are then qualified as

described above.

12.1.2 Absence of Successor
' Addendum

If this Agreement is to expire or be
terminated because of death or incapacity of
Dealer Operator, and Dealer and General
Motors have not executed a Successor
Addendum, any remaining Dealer Operator
or, if there is not a remaining Dealer
Operator, the remaining dealer owners may
propose a successor dealer to continue the
operations identified in this Agreement. If
there are more than one dealer owners
remaining, these persons may only propose
a successor dealer if they can agree on such

proposal.



12.1.3 Successor Dealer
Requirements

General Motors will accept a proposal to
establish a successor dealer .submitted by a
proposed dealer operator under this Article
12.1 provided: . '

(a) the proposed successor dealer and the
proposed dealer operator are ready, willing
and able to meet the requirements of a new

dealer

agreement at the

approved
location(s).

(b) General Motors éppmves the
proposed dealer operator and all proposed
owners not previously approved for the
existing Dealership Operations.

(c) all outstanding monetary obligations
of Dealer to General Motors have been

satisfied.

12.1.4 Term of New Dealer
Agreement
The dealer agreement offered a successor
dealer will be for a three-year term.
General Motors will notify the successor
dealer in writing at least 90 days prior to the
expiration date whether the successor dealer
has performed satisfactorily and, if so, that
~ General Motors will offer a new Dealer

Agreement.
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12.1.5 Limitation on Offers

Dealer will be notified in writing of the’
decision on a proposal to establish a
successor dealer submitted under Article
12.1 within 60 days after General Motors
has received from Dealer all applications
and information reasonably requested by
General Motors. General Motors may’
condition its offer of a dealer agreement on
the relocation of dealership 6peration_s to an
approved location by successor dealer
within a reasonable time. General Motors
offer of a new dealer agreement under this
Article 12.1 will automatically expire if not*
accepted in writing by the proposed
successor dealer within 60 days after it

receives the offer.

12.1.6 Cancellation of Addendum
Dealer may cancel an executed Successor-
Addendum at any time prior to the death of
a Dealer Operator or the incapacity of

Dealer Operator. General Motors

may
cancel an executed Successor Addendum
only if the proposed dealer operator is no

longer qualified under Article 12. 1. 1.

12.2  Other Changes in Ownership or
Management
If Dealer proposes a change in Dealer

Operator, a change in ownership, or a



transfer of the dealership business or its
principal assets to any person conditioned
upon General Motors entering into a Dealer

Agreement with that

person, General
Motors will consider Dealer’s proposal and
not unreasonably refuse to approve it,

subject to the following:

12.2.1 Dealer agrees to give General
Motors prior written notice of any proposed
change or transfer described above. Dealer
understands that if any such change is made
prior to General Motors approval of the
proposal, termination of this Agreement will
be warranted and General Motors will have
no further obligation to consider Dealer’s

proposal.

12.2.2 General Motors agrees fo
consider Dealer’s proposal, taking into
account factors such as (a) the personal,
business, and financial qualifications of the
proposed dealer operator and owners, and
(b) whether the proposed change is likely to
result in a successful dealership operation
with acceptable management, .capitalization,
and ownership which will provide
satisfactory sales, service, and facilities at
an approved location, while promoting and
preserving and

competition customer

satisfaction.
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12.2.3 General Motors will notify
Dealer in writing of General Motors
decision on Dealer’s proposal within 60
days after General Motors has received from
Dealer all applications and information
reasonably requested by General Motors. If
General Motors disagrees with the proposal,
it will specify its reasons. General Motors
may request that Dealer submit such -
applications and information in writing or

electronically.

12.2.4 Any

Dealer’s proposal, including change in

material change in

price, facilities, capitalization, proposed

owners, or dealer

operator, will be
considered a new proposal, and the time
period for General Motors to respond shall

recommence.

12.2.5 General Motors prior written.
approval is not required where the transfer
of equity ownership or beneficial interest to
an individual is (a) less than ten percent in a
calendar year, and (b) between existing
dealer owners previously approved by
General Motors where there is no change in
majority ownership or voting control.
Dealer agrees to notify General Motors

within 30 days of the date of the change and



to execute a new Dealer Statement of

Ownership.

12.2.6 General Motors is not
obligated to approve any proi:»osed changes
in management or ownership under this
Article unless Dealer makes arrangements
acceptable to General Motors to satisfy any
indebtedness of Dealer to General Motors
and other commitments of Dealer to General

Motors.

12.3  Right of First Refusal to Purchase
12.3.1 Creation and Coverage

If Dealer submits a proposal for a change
of ownership under Article 12.2, General
Motors will have a right of first refusal to
purchase the dealership assets or stock and
such other rights proposed to be transferred
regardless of whether the proposed buyer is
qualified to be a dealer. If General Motors
chooses to exercise this right, it will do so in
its written response to Dealer’s proposal.
General Motors will have a reasonable
opportunity to inspect the assets, including
real estate, and corporate records before

making its decision.
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12.3.2 Purchase Price and Other
Terms of Sale
' (¢) Bona Fide Agreement
If Dealer has entered into a bona fide
written buy/sell agreement, the purchase
price and other terms of sale will be those
set forth in such agreement and any related’
documents,

unless Dealer and General

Motors agree to other terms.

Upon - General Motors request, Dealer
agrees to provide all documents relating to
the proposed transfer. If Dealer refuses to’
provide such documentation or state in
writing that such documents do not exist, it
will be presumed that the agreement is not
bona fide.

(b) Absence of Bona Fide
Agreement

In the absence of a bona fide written
buy/sell agreement, the purchase price of the
dealership assets or stock and such other
rights as proposed to be transferred will be
determined by good faith negotiations by- -
Dealer and General Motoré. If agreement
cannof be reached within a reasonablg time,
the price and other terms of sale will be
established by arbitration according to the
the

rules of American

Arbitration

Association.



12.3.3 Consunumnation

Dealer agrees to transfer the property by
Warranty Deed, where possible, conveying
marketable title free and clear of liens and
encumbrances. The Warranty Deed will be
in proper form for recording and Dealer will
deliver complete possession of the property
when the Deed is delivered. Dealer will also
furnish copies of any easements, licenses or
other documents affecting the property and
assign any permits or licenses necessary for

the conduct of Dealership Operations.

12.3.4 Assignment

General Motors rights under this section
may be assigned to any third party
(“Assignee™). If there is an assignment,
General Motors will guarantee full payment
of the purchase price by the Assignee.
General Motors shall have the opportunity
to discuss the terms of the buy/sell

agreement with the potential Assignee(s).

General Motors rights under this Article
are binding on and enforceable against any
assignee or successor in interest of Dealer or
purchaser of Dealer’s assets or stock and
such other rights as proposed to be

transferred.
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12.3.5 Transfer Involving Family

Members and Dealer.
Management

When the proposed change of ownership
involves a transfer by a dealer owner solely
to a member or members of his or her
immediate family, or to a qualifying
member of Dealer’s Management, and such_
member or members meet General Motors’

qualification under

requirements
Articlel2.2, Genéral Motors right of first
refusal will not apply. An “immediate
family member” shall be the spouse, child,
grandchild, spouse of a child or grandchild,
brother, sister or parent of the dealer owner.
A “qualifying

Management” shall be an individual who

member of Dealer’s
has been employed by Dealer for at least
two years and otherwise qualifies as a dealer

operator.

12.3.6 Expenses
If General Motors exercises its right of
first refusal, General Motors agrees to pay

the the

proposed  owner reasonable
expenses, including reasonable attorney
fees, that do not exceed the usual,
customary, and reasonable fees charged for
similar work done for other clients, and that
are incured by the proposed owner in

negotiating and implementing the contract



for the proposed change in Dealer

ownership before General Motors gives
notice of its exercise of its right of first

refusal. The proposed owner must provide a

reasonable accounting and documentation of

such  expenses to

receive such

reimbursement.

ARTICLE 13. BREACHES AND OPPORTUNITY TO REMEDY

13.1  Certain Acts or Events

The following acts or events, which are
within the control of Dealer or originate
from action taken by Dealer or its
management or owners, are material
breaches of this Agreement. If General
Motors learns that any of the acts or events
has oécmred, it may notify the Dealer in
writing. If notified, Dealer will be given the
opportunity to respond in writing within 30
days of receipt of the notice, explaining or
correcting the situation to General Motors

satisfaction.
I13.1.1 The removal, resignation,
withdrawal, or elimination from Dealer for
any reason of any Dealer Operator or dealer
owner without General Motors prior written

approval.

13.1.2 Any attempted or actual sale,
transfer, or assignment by Dealer of this
Agreement or any of the rights granted
Dealer hereunder, or any attempted or actual

transfer, assignment or delegation by Dealer
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of any of the responsibilities assumed by it
under this Agreement contrary to the terms
of this Agreement.k‘

whether

13.1.3 Any

voluntary or involuntary, in the record or

change,

beneficial ownership of Dealer as set forth
in the Dealer Statement of Ownership
furnished by Dealer, unless permitted by
Article 12.2.5 or pursuant to General Motors

written approval.

13.1.4  Any undertaking by Dealer
or any of its owners to conduct, either
directly or indirectly, any of the Dealership

Operations at any un-approved location.

13.1.5 Any

relinquishment, discontinuance, or change

sale, transfer,
of use by Dealer of any of the Dealership
Premises or other principal assets required
in the conduct of the Dealership Operations,
without General Motors prior written

approval.



13.1.6 Any dispute the

owners or management personnel of Dealer

among

which, in General Motors judgment, may
adversely affect the Dealership Operations
or the interests of Dealer or General Motors.

13.1.7 Refusal by Dealer to timely
furnish  sales, service or
information and related supporting data, or
to permit General Motors examination or

audit of Dealer’s accounts and records.

13.1.8 A finding by a government
agency or court of original jurisdiction or a
settlement arising from charges that Dealer,
Dealer Operator, or a predecessor of Dealer
owned or controlled by the same person,
had committed an unfair or deceptive
business practice which, in General Motors
judgment, may

adversely affect

the
reputation or interests of Dealer or General

Motors.

13.1.9 Willful failure” of Dealer to
comply with the provisions of any laws or
regulations

relating to  Dealership

Operations.

13.1.10 Submission by Dealer of
false applications or reports, including false
orders for Products or reports of delivery or

transfer of Products.

financial
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13.1.11 Failure of Dealer to maintain the
line of credit required by Article 10.

13.1.12 Failure of Dealer to timely pay its

obligations to General Motors.

13.1.13 Refusal by Dealer to pennit- ‘

General any  desi gnated

representative of General Motors to access,

Motors or

examine, audit, or take copies of any of the

accounts or records Dealer is to maintain

under the accounting manual and this

Agreement.

13.1.14 Any other material breach of
Dealer’s obligations under this Agreement
not otherwise identified in this Article 13 or
in Article 14, or any other fraudulent

conduct not specifically mentioned above.

If Dealer’s response demonstrates that the
breach has been corrected, or otherwise
explains the circumstances to General
Motors satisfactién, then General Motors
shall confirm this fact in writing to Dealer.’
If, however, Dealer’s response does not
demonstrate that the breach has. been
corrected, or explain the circumstances to
General Motors satisfaction, termination is
Motors

warranted and General

may

terminate this Agreement upon written



notice to Dealer. Termination will be

effective
60 days following Dealer’s receipt of the

notice.

13.2  Failure of Performance by Dealer

If General Motors that

determines
Dealer’s Premises are not acceptable, or that
Dealer has failed to adequately perform its
sales or service responsibilities, including
those responsibilities relating to customer
satisfaction and training, General Motors

will review such failure with Dealer.

As soon as practical thereafter, General
Motors will notify Dealer in vﬁiting of the
nature of Dealer’s failure and of the period
of time (which shall not be less than six'
months) during which Dealer will have the

opportunity to correct the failure.

If Dealer does correct the failure by the
expiration of the period, General Motors
will so advise the Dealer in writing. If,'
however, Dealer remains in material breach
of its obligations at the expiration of the
period, General Motors may terminate this
Agreement by giving Dealer 90 days

advance written notice.

ARTICLE 14. TERMINATION OF AGREEMENT

14.1 By Dealer

Dealer has the right to terminate this
Agreement without cause at any time upon
General

written  notice to

Motors.
Termination will be effective 30 days after
General Motors receipt of the notice, unless

otherwise mutually agreed in writing.

14.2 By Agreement
This Agreement may be terminated at any
time by written agreement between General

Motors and Dealer. Termination assistance
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will apply only as specified in the written

termination agreement.

14.3  Failure to be Licensed

If General Motors or Dealer fails to
secure or maintain any license required for
the performance of obligations under this
Agreement or such license is suspended or
revoked, either party may terminate this
Agreement by giving the other party fifteen
days written notice. Dealer may only |
conduct Dealership Operations if permitted

by law.



14.4 Death or Incapacity of Dealer
Operator

Because this is a Personal Services
Agreement, General Motors may terminate
this Agreement by written notice to Dealer

upon the death of the Dealer Operator or if

Dealer Operator is so physically or mentally

incapacitated that the Dealer Operator is
‘unable to actively exercise full maﬁagerial
authority. The effective date of termination
will be stated in such written notice and will
be not less than three months after receipt of
such notice. Prior to issuing a written notice
of termination under Article 14.4, General
Motors will provide Dealer with sixty days
to submit a proposal for a replacement
dealer opérator by submitting the
and

application  forms

such  other

information reasonably requested by

General Motors.  General Motors will

evaluate the candidate’s

qualification

requirements under Articlel12.2.

14.5  Acts or Events

If General Motors learns that any of the
following has occwrred, it may terminate
this Agreement by giving Dealer written
notice of termination. Termination will be

effective on the date specified in the notice.

14.5.1 Conviction in a court of

original jurisdiction of Dealer, or a
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predecessor of Dealer owned or controlled

by the same person, or any Dealer Operator

or dealer owner of any felony.

14.5.2 Insolvency of Dealer; or
filing by or against Dealer of a petition in_
bankruptcy; or filing of a proceeding for the
appointment of a receiver- or trustee for
Dealer, provided such filing or appointment
is not dismissed or vacated within thirty '
days; or execution by Dealer of an
assignment for the benefit of creditors or
any foreclosure or other due process of law
whereby a third party acquires rights to the

operation, ownership or assets of Dealer.

14.5.3" Failure of Dealer to conduct
customary sales and service operations
during customary business hours for seven
consecutive business days.

14.5.4 Any misrepresentation to
General Motors by Dealer or by any Dealer
Operator or owner in applying for this
Agreement, or in identifying the Dealer
Operator, or record or beneficial ownership-

of Dealer.

14.5.5 Submission by Dealer of
false applications or claims for any payment,
credit, discount, or allowance, including

false applications in connection with

incentive activities, where the false:

information was submitted to generate a



payment to Dealer for a claim which would

not otherwise have qualified for payment.

-Termination for failure to correct other
breaches will be according to the procedures
outlined in Article 13.

14.6 Reliance on Any Applicable
Termination Provision
The terminating party may select the
provision under which it elects to terminate
without reference in its notice to any other
pro'vision that may also be applicable. The
terminating party subsequently also may

assert other grounds for termination.

14.7 Transactions After Termination
14.7.1 Effect on Orders

If Dealer and General Motors do not enter
into a new Dealer Agreement when -this
Agreement expires or is terminated, all of
Dealer’s outstanding orders for Products
will be automatically canceled except as
provided in this Article 14.7.

Termination of this Agreement will not
release Dealer or General Motors from the
obligation to pay any amounts owing the

other, nor release Dealer from the obligation

to pay for Special Vehicles if General
Motors has begun processing such orders

prior to the effective date of termination.

14.7.2 Termination Deliveries

If this Agreement is voluntarily

terminated by Dealer or expires or is

terminated because of the death or

incapacity of a Dealer Operator, without a
termination or expiration deferral, General

Motors will use its best efforts comsistent

_ with its distribution procedures to farnish

Dealer with Motor Vehicles to fill Dealer’s
bona fide retail sold orders with customers
as of the effective date of termination or’
expiration, not to exceed, however, the total
number of Motor Vehicles invoiced to
Dealer for retail sale during the three
months immediately preceding the effective

date of termination.

14.7.3 Effect of Transactions Aﬁer'
Tez‘minati&n

Neither the sale of Products to Dealer nor

any other act by General Motors or Dealer

after termination of this Agreement will be

construed as a waiver of the termination.

ARTICLE 15. TERMINATION ASSISTANCE

15.1 Deferral of Effective Date
If this Agreement is scheduled to expire
or terminate because of the death or

incapacity of a Dealer Operator and Dealer
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requests an extension of the effective date of
expiration or termination thirty days prior to
such date, General Motors will defer the

effective date for up to a total of eighteen



months after such death or incapacity occurs

to assist Dealer in winding up its Dealership

Operations.

15.2  Purchase of Personal Property
15.2.1 General Motors
Obligations
If this Agreement: a) expires or is
terminated by Dealer, and General Motors
does not offer Dealer or a replacement
dealer a new dealer agreement, or b) is
terminated by General Motors for cause

under the Dealer

Agreement, General
Motors will offer to purchase the following
items of personal property (herein called
Eligible Items) from Dealer at the prices
indicéted:

(a) New and unuséd Motor Vehicles of
the current model year purchased by Dealer
from General Motors, and of the previous
model year if purchased by Dealer from
General Motors within one hundred twenty
days before the effective date of
termination, at a price equal to the net prices
and charges that were paid to General
Motors;

(b) Any signs owned by Dealer of a type
recommended in writing by General Motors
and bearing any Marks at a price agreed
upon by General Motors and Dealer. If

General Motors and Dealer cannot agree on
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a price, they will select a third party who
will set the price;

(c) Any essential tools recommended by
General Motors and designed specifically-
for service of Motor Vehicles that General
Motors offered for sale during the three
years preceding

termination at prices

established in the

accordance  with
applicable pricing formula in the Service
Policies and Procedures Manual; and

(d) Unused and undamaged Parts and
Accessories that (i) are still in the original,
re-salable merchandising packages and in
unbroken lots (in the case of sheet metal, a
comparable substitute for the original
package may be used); (ii) are listed for sale-

in the then current Dealer Parts and

‘Accessories Price Schedules (except those

items marked NOT ELIGIBLE Parts and
Accessories); and (iii) were purchased by
Dealer either directly from General Motors
or from an outgoing dealer as-a part of
Dealer’s initial Parts ~ and Accessories
inventory. Prices will be those dealer' prices
in effect at the time General Motors receives

the Parts

and Accessories, less

any
applicable allowances whether or not any
such allowances were made to Dealer when-
Dealer purchased the Parts and Accessories.
In addition, an allowance of five percent of

dealer price for packing costs and



reimbursement for transportation charges to
the destination specified by General Motors
will be credited to Dealer’s account.
1 5.2.2 Dealer’s Responsibilities
General Motors obligation to purchase
Eligible Items is subject to Dealer fulfilling
 its responsibility under this subsection.

Within the

effective date of termination or expiration of

fifteen days following
this Agreement, Dealer will furnish General
Motors with a list of vehicle identification
numbers and such other information as
General Motors may request pertaining to
eligible Motor Vehicles. Dealer will deliver
the eligible Motor Vehicles to a destination
determined by General Motors that will be
in a reasonable proximity to Dealer’s
Premises.

Within  two

months the

effective date of termination or expiration of

following

this Agreement, Dealer will mail or deliver
to General Motors a complete and separate
list of each of the Eligible Items other than
Motor Vehicles. Dealer will retain the
Eligible. Items "until receipt of written
shipping instructions from General Motors.
Within  thirty days

instructions, Dealer will ship ‘the Eligible

after’ receipt of
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Items, transportation charges prepaid, to the-

destinations specified in the instructions.

Dealer will take action and execﬁte and
deliver such instruments as nécessary to (a)
convey to General Motors good and
marketable title to all Eligible Items to be-
(b)

requirements of any applicable state law

purchased, the

comply  with
relating to bulk sales or transfer, and (c)

satisfy and discharge liens or

any
encumbrances on’ Eligible Items prior to
their delivery to General Motors.
15.2.3

Subject to Article 17.10, General Motors
will pay for the Eligible Items as soon as
practicable following their delivery to the
specified destinations. Payment may be

made directly to anyone having a security or.

ownership interest in the Eligible Items.

If General Motors has not paid Dealer for
the Eligible Items within two months after
delivery, and if Dealer has fulfilled its

termination

obligations  under

this.
Agreement, General Motors will, at Dealer’s
written request, estimate the purchase price
of the unpaid Eligible Items and all other
amounts owed Dealer by General Motors.
After deducting the amounts estimated to be

owing General Motors and its subsidiaries



by Dealer, General Motors will pay Dealer
75 percent of the net amount owed Dealer
and will pay the balance, if any, as soon as

practicable thereafter.

15.2.4 Replacement Dealer
If Dealer intends to terminate its Dealer

Agreement and General

Motors  has
approved a replacement dealer, the Dealer

or replacement dealer

may  submit
electronically to General Motors prior to the
closing a listing ‘of the Dealer’s pax*té
inventory, and General Motors will advise
the Dealer or replacement dealer within
thirty days what parts General Motors is
willing to repurchase under General Motors
policies and procedures then in effect upon
Dealer’s  termination of - its Dealer
Agreement. General Motors will assist the
dealer in

replacement establishing an

appropriate Motor Vehicle  inventory as
provided in Article 6.4.1.

15.3 Assistance on Premises
15.3.1 General Motors Obligation

Subject to Article 17.10, General Motors
agrees to give Dealer assistance in disposing
of the Premises as provided below if (i) this
Agreement ex;ﬁires for any reason or is
Motors under
Articles 13.2 or 14.4 and (ii) Dealer is not

terminated by General
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offered a new Dealer Agreement. Such
assistance shall be given only on Premises.
that are described . in the Location and
Premises Addendum and only if:

(a) they are used solely for Dealership
Operations (or similar dealership operations
under other agreements with
Motors will  be

simultaneously with this Agreement); and

General

which terminated

(b) they are not substantially in excess of

space requirements at the time of
termination or, if they are substantially in
excess, they became excessive because of a
reduction in the requirements applicable to

Dealer’s facilities.

Any Dealer request for such assistance
must be in writing and received by General
Motors within thirty days of the expiration

or termination of this Agreement.

Premises that consist of more than one
parcel of property or more than one
building, each of which is separately usable,
distinct and apart from the whole or any
other part with appropriate ingress or egress,
shall be considered separately under this
Article 15.3.



15.3.2 Owned Premises

General Motors will providé assistance on
owned Premises by either (a) locating a
purchaser who will offer to purchase the
Premises at a reasonable price, or (b)
locating a lessee who will offer to lease the
Premises. If General Motors does not locate
a purchaser or lessee within a reasonable
time, General Motors will itself either
purchase or, at its option, lease the Premises
for a reasonable term at a reasonable rent. If
the cause of termination or expiration is a
‘death or the incapacity of the Dealer
Operator, General Motors maiy instead pay
Dealer a sum equal to a reasonable rent for a
period of twelve months immediately

following the effective date of termination

or expiration of this Agreement.

15.3.3 Leased Premises
General Motors will provide assistance on

leased Premises by either:

(a) locating a tenant(s), satisfactory to

lessor, who will sublet for the balance of the -

lease or assume it; or

(b) arranging with the lessor for the
cancellation of the lease without penalty to
Dealer; or

(c) reimbursing Dealer for the lesser of
the rent specified in the lease or settlement

agreement or a reasonable rent for a period
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equal to the lesser of twelve months from

the effective date or termination or

expiration of the balance of the lease term.

Upon request, Dealer will use its best
efforts to effect a settlement of the lease
with the lessor subject to General Motors
prior approval of the terms. General Motors
is not obligated to reimburse Dealer for rent
for any month during which the Premises-
are occupied by Dealer or anyone else, after
the first month following the effective date

of termination or expiration.

15.3.4 Rent and Price A
General Motors and Dealer will fix the

amount of a reasonable and a

rent
reasonable price for the Premisés by
agreement at the time Dealer requests
assistance.’ The factors to be considered in
fixing those amounts are:

(a) the adequacy and desirability of the
Premises for a dealership operation; and

(b) the fair market value of the Prémi_ses.
If General Motors and Dealer cannot agree,
the fair market value will be determined by
the median appraisal of three qualified real.
estate appraisers, of whom Dealer and

General Motors will each select one and the

two selected will select the third. The Eost of



appraisals will be shared equally by Dealer

and General Motors.

15.3.5 Limitations on Obligation to
Provide Assistance
General Motors will not be obligated to
provide assistance on Premises if Dealer:
(a) fails to accept a bona fide offer from a
prospective

purchaser, sub-lessee or

assignee;

(b) refuses to execute a settlement
agreement with the lessor if the agreement
would be without cost to Dealer;

(c) refuses to use its best efforts to effect
a settlement when 1'equeéted by General
Motors; or

(d) refuses to permit General Motors to

examine Dealer’s books and records if

necessary to verify claims of Dealer under
this Article.

Any amount payable by General Motors
as rental reimbursement or reasonable rent
shall be proportionately reduced if the
Premises are leased or sold to another party
during the period for which such amount is
payable. Payment of rental reimbursement
or reasonable rent is waived by .Deal'er if it
does not file its claim therefor within two
months after the expiration of the period
covered by the payment. Upon request,
will

Dealer with

support its claim’
satisfactory evidence of its accuracy and

reasonableness.

ARTICLE 16. DISPUTE RESOLUTION PROCESS

Dealer. and General Motors recognize
that it is desirable to resolve disputes in a
fair, prompt, and cost efficient manner.

Therefore, except for the matters specified

below, and except as otherwise specifically -

agreed upon in writing between Dealer and
General Motors, Dealer and General Motors
agree to mediate any dispute arising under
this Agreement or applicable law using the

General Motors Dispute Resolution Process
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then in effect, a copy of which has been
provided to Dealer, before using other
remedies available under federal, state or'
local law. The matters ineligible for
mediation include: (i) terminations due to
insolvency, a dealer’s failure to conduct
customary sales and service operations
during customary business hours for at least
seven consecutive business days, license

revocation, fraud or felony convictions, (ii)



disputes requiring participation by a third
party ‘who does not agree to participate in
the mediation, and (iii) disputes of General
Motors Policies or Procedures as applied to
dealers generally. Dealer or General Motors
may file simultaneously with a court or
administrative agency if necessary to retain
its rights under applicable law. Mediation
Motors

under the General

Dispute
Resolution Process is but

mediation is not binding on the parties

mandatory,

unless the parties agree upon a solution. If a
dispute is not resolved through mediation,

Dealer and General Motors may agree to

resolve this dispute through voluntary
binding arbitration available under the

General Motors Dispute Resolution Process.

The General Motors Dispute Resolution
Process is set forth in a separate booklet, and
this Process will be administered by a Joint
Mediation/Arbitration Committee composed’
General

of  dealers and

Motors
representatives. General Motors may amend
the Process from time to time, but will
consult with the Joint Mediation/Arbitration

Comumittee before making any changes.

ARTICLE 17. GENERAL PROVISIONS

17.1 No Agent or Legal Representative |
Status

This Agreement does not make either
party the agent or legal representative of the
other for any purpose, nor does it grant
either party authority to assume or create
any obligation on behalf of or in the name of
the others. No fiduciary obligations are

created by this Agreement.

17.2  Responsibility for Operations
Except as provided in this Agreement,
Dealer is - solely responsible for all

expenditures, liabilities and

obligations
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incurred or assumed by Dealer for the

establishment and conduct of its operations.

17.3  Taxes

Dealer is responsible for-all local, state,
federal, c;r other applicable taxes and tax
returns related to its dealership business and
will hold General Motors harmless from any
related claims or demands made by any.

taxing authority. -

17.4 . Indemnification by General Motors
- General Motors will assume the defense

of Dealer and indemnify Dealer against any



judgment for

monetary  damages or
rescission of contract, less any offset
recovered by Dealer, in any lawsuit naming
Dealer as a defendant relating to any
Product that has not been altered when the
lawsuit concerns:

17.4.1 Breach of the General Motors
warranty related to the Product, bodily
injury or property damage claimed to have
been caused solely by a defect in the design,
manufacture, or assembly of a Product by
General Motors (other than a defect which
should have been detected by Dealer in a

reasonable inspection of the Product);

17.4.2 Failure of the Product to
conform to the description set forth in
advertisements or product- brochures
distributed by General Motors because of
changes in standard equipment or material
component parts unless Dealer received
notice of the changes prior to retail delivery

of the affected Product by Dealer; or

17.4.3 Any substantial damage to a
Product purchased by Dealer. from General
Motors which has been repaired by General
Motors unless Dealer has been notified of
the repair prior to retail delivery of the
affected Product.
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If General Motors reasonably concludes
that allegations other than those set forth in
17.4.1, 1742, or 17.4.3 above are being
pursued in the lawsuit, General Motors shall
have the right to decline to accept the
defense or indemnify dealer or, after
accepting the defense, to transfer the
defense back to Dealer and withdraw its
agreement to indemnify Dealer.

Procedures for

indemnification, administrative details, and

requesting

limitations are contained in the Service
Policies and Procedures Manual under
“Indemnification.” The obligations assumed
by General Motors are limited to those
specifically described in this Article and in
the Service Policies and Procedures Manual
and are conditioned upon complianice by
Dealer with the procedures described in the
Manual. This Article shall not affect any
right either party may have to seek
indemnification or contribution under any
other contract or by law and such rights are

hereby expressly preserved.

17.5 Trademarks and Service Marks
General Motors, its subsidiaries or other

affiliated companies are the exclusive

the

owners or licensees of

various

trademarks, service marks, names and



designs (Marks) used in connection with

Products and services.

Dealer is granted the non-exclusive right
to display Marks in the forn.1 and manner
approved by General Motors in the conduct
of its dealership business. Dealer agrees to
permit any designated representative of
‘General Motors upon the Premises during
regular business hours to inspect Products or

services in connection with Marks.

Dealer will not apply to register or
maintain a registration for any Marks either
alone or as part of another mark, and will
not take any action which may adversely
affect the validity of the Matks or the
goodwill associated with them. Dealer Awill
not apply to register or maintain a
registration for any name which includes a
Mark as an Internet domain name without
".General Motors prior written approval.
Upon written notice by General Motors of

any such applications or registrations by

Dealer, Dealer will, at the election of

General Motors, expressly abandon or
assign the name to General Motors no later

than 30 days from receipt of such notice.
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Dealer agrees to purchase and sell goods’
bearing Marks only from parties authorized

or licensed by General Motors.

Marks may be used as part of the Dealer’s
name with General Motors written approval.
Dealer agrees to change or discontinue the’
use of any Marks upon General Motors

request.

Dealer agrees that no company owned by
or affiliated with Dealer or any of its owners
may use any Mark to identify a business

without General Motors written permission.

Upon termination of this Agreement,
Dealer agrees to immediately discontinue, at
its expense, all use of Marks, including but
not limited to removal of all Marks from-
any and all Dealer owned signs. Thereafter,
Dealer will not use, either directly or
indirectly, any Marks or any other
confusingly similar marks in a manner that
General Motors determines is likely to cause

confusion or mistake or deceive the public.

Dealer will reimburse General Motors for
all legal fees and other expenses incurred in
connection with action to require Dealer to

comply with this Article 17.5.



17.6 Notices

Any notice required to be given by either
party to the other in connection with this
Agreement will be in writing and delivered
personally or by first class or express mail
or by facsimile, or electronically as provided
in this Agreement. Notices to Dealer will be
directed to Dealer or its representatives at
Dealer’s principal place of business and,
~except for indemmification requests made
pursuant to Article 17.4, notices by Dealer
will be directed to the appropriate Regional

General Manager of General Motors.

17.7 No Implied Waivers

The delay or failure of either party to
require performance by the other party or
the waiver by either party of a breach of any
provision of this Agreement will not affect
the right to- subsequently require such

performance.

17.8 Assignment of Rights or Delegation
of Duties
Dealer has not paid any fee for this
Agreement. Neither this Agreement nor any
right granted byl this Agreement is a
property right. ‘
Except as provided in Article 12, neither
this Agreément nor the rights or obligations

of Dealer may be sold, assigned, delegated,
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encumbered or otherwise transferred by
Dealer.
General Motors

may

assign  this

Agreement and any rights, or delegate any
obligations, under this Agreement to any
affiliated or successor company, and will
provide Dealer written notice of such
assignment or delegation. Such assignment.
or delegation shall not relieve General
Motors of liability for the performance of its

obligations under this Agreement.

17.9 No Third Party Benefit Intended
This Agreement is not enforceable by any.

third parties and is not intended to convey

any rights or benefits to anyone who is not a

party to this Agreement.

17.10 Accounts Payable

All monies or accounts due Dealer are nét,
of Dealer’s indebtedness to General Motors
and its subsidiaries. In addition, General
Motors may deduct any amounts due or to
become due from Dealer to General Motors -
or its subsidiaries, or aﬁy amounts held by
General Motors, from any sums or accounts
due or to become due from General Motors,

or its subsidiaries.



17.11  Sole Agreement of Parties

Except as providéd in this -Agreement or
in any other unexpired written agreements
executed by both parties, General Motors
has made no promises to Dealer, Dealer
Operator, or-dealer owner and there are no
other agreements or understandings, either
oral or written, between the parties affecting
this Agreement or relating to any of the

subject matters covered by this Agreement.

Except as otherwise provided herein, this
Agreement cancels and supersedes all
previous agreements between the parties
that relate to any matters covered herein,
except as to any monies which may be
owing between the parties and any other
unexpired written agreements executed by

both parties.

No agreement between General Motors
and Dealer which relates to matters covered
herein, including the grant or amendment of
any Dealer Agreement and no change in,
addition to (except the filling in of blank
lines) or modification of this Agreement,
will be binding unless approved in a written
agreement executed by an authorized
person. Approvals required or provided for
under this Agreement must be in writing by

an authorized person. No General Motors
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representative is authorized to orally grant,

waive or revise any terms of this Agreement

or any rights conferred wunder this

Agreement. General Motors and Dealer
expressly waive application of any local,

state or federal law, statute, or judicial

. decision allowing oral grant, modifications,

amendments, or additions of a Dealer
Agreement notwithstanding an express
provision requiring a writing signed by the

Parties.

17.12 Applicable Law

This agreement is governed by the laws of
the State of Michigan. The provisions of this
Agreement will be deemed severable, and if
any provision of this Agreement is held.
illegal, void, or invalid under applicable law
effective in the resident jurisdiction of
Dealer as of the effective date of this

agreement, such

provision shall be

interpreted as amended to the extent
reasonably necessary to make the provision.
legal, valid, and binding. If any provision of
this Agreement is held illegal, void, or
invalid in its entirety, the remaining
provisions of ‘this Agreement will not be
affected but remain

will binding in

accordance with their terms.



17.13 Superseding Dealer Agreements

If General Motors offers a superseding
form of dealer agreement or an amendment
to the dealer agreement to General Motors
dealers generally at any time prior to
éxpiration of this Agreement, General
Motors may terminate this Agreement by
ninety days prior written notice to Dealer,
provided General Motors offers Dealer a
dealer agreement in the superseding form
for a term of not less than the un-expired

“term of this Agreement.

Unless otherwise agreed in writing, the
~ rights and obligations of Dealer that may
otherwise  become  applicable  upon
termination or expiration of the term of this
Agreement shall not be applicable if
General Motors and Dealer execute a

superseding dealer agreement, and the

matured rights and obligations of the parties.

hereunder shall continue under the new

agreement.

Dealer’s performance under any prior
agreement may be considered in an
evaluation of Dealer’s performance under

. this or any succeeding agreement.
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GLOSSARY

Area of Primary Responsii)ility — The geographic area designated by General Motors from time to
time in a Notice of Area of Primary Responsibility. ~

Dealer — <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>