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STATE OF CALIFORNIA 
 
         
  

MEMO 

 
 
 

To : PUBLIC MEMBERS          Date: August 5, 2015 
 

From : WILLIAM BRENNAN 

  ROBIN PARKER  
   

Subject: DISCUSSION AND CONSIDERATION OF WHETHER TO DESIGNATE THE 

BOARD’S DECISION IN ADRENALINE POWERSPORTS v. POLARIS 

INDUSTRIES, INC., PROTEST NO. PR-2418-15, AS A PRECEDENT DECISION 

PURSUANT TO GOVERNMENT CODE SECTION 11425.60 

 
After the Proposed Order in Adrenaline Powersports v. Polaris Industries, Inc. (Protest No. PR-
2418-15) was adopted as the Board’s Decision at its June 17, 2015, General Meeting, Glenn 
Stevens requested that the issue of whether to designate this Decision as a precedential 
decision be considered at the next meeting.  The attached Decision provides in essence that: 
 

 The issue of the Board’s jurisdiction is determined not by whether there is a franchise but 
by (1) whether there is a franchise as to the vehicles that come within the Board’s 
jurisdiction as limited by Vehicle Code section

1
 3051; (2) whether the persons are 

licensees as new motor vehicle dealers, motor vehicle manufacturers, manufacturer 
branches, new motor vehicle distributors, or distributor branches also as stated in Section 
3051; and (3) whether the parties to the franchise are franchisors’ and ‘franchisees as 
defined in Sections 331.2 and 331.1, respectively.

 
 

 
 Even if there is a “franchise” within the general definition contained in Section 331, the 

Board’s statutes would not apply to that franchise unless it was a franchise involving 
persons and vehicles that are included or not excluded by the language in Section 3051.   

 
The Administrative Procedure Act (“APA”; see attached provisions) provides that “[a] decision 
may not be expressly relied on as precedent unless it is designated as a precedent decision by 
the…” Board.  (Gov. Code § 11425.60(a))  The Board “…may designate as a precedent decision 
a decision or part of a decision that contains a significant legal or policy determination of general 
application that is likely to recur.”  (Gov. Code § 11425.60(b))   The Law Revision Comments to 
this section encourage agencies, such as the Board to express precedent decisions in the form 
of regulations to the extent this is practicable.    
 
The APA provides that the Board maintain an index of significant legal and policy determinations 
made in precedent decisions and that the index be updated at least annually unless no 
precedent decision has been designated since the last update.  The index shall be made 

                                            
1 
All statutory references are to the California Vehicle Code. 
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available to the public by subscription, and its availability shall be publicized annually in the 
California Regulatory Notice Register.  (Gov. Code § 11425.60(c)) The Board maintains a log of 
three individuals that have requested to be notified in the event the Board does so designate a 
decision.  Since these statutes became effective in 1997, the Board has not designated any 
decision as a precedent decision. 
 
At its July 17, 1997, General Meeting, the members adopted the attached form for designating 
decisions as precedent. 
 
This matter is being agendized for discussion and consideration at the August 27, 2015, Special 
Meeting. If you have any questions or require additional information, please do not hesitate to 
contact me at (916) 324-6197 or Robin at (916) 323-1536. 
 
Attachments:  as stated 
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Attachment 2 
 

 

2015 GOVERNMENT CODE 
 

Precedential Decision Provisions 
 
11405.50.  
   (a) "Decision" means an agency action of specific application that determines a legal 
right, duty, privilege, immunity, or other legal interest of a particular person. 
   (b) Nothing in this section limits any of the following: 
   (1) The precedential effect of a decision under Section 11425.60. 
   (2) The authority of an agency to make a declaratory decision pursuant to Article 14 
(commencing with Section 11465.10). 
 
11425.10.   
   (a) The governing procedure by which an agency conducts an adjudicative 
proceeding is subject to all of the following requirements: 
   (1) The agency shall give the person to which the agency action is directed notice and 
an opportunity to be heard, including the opportunity to present and rebut evidence. 
   (2) The agency shall make available to the person to which the agency action is 
directed a copy of the governing procedure, including a statement whether Chapter 5 
(commencing with Section 11500) is applicable to the proceeding. 
   (3) The hearing shall be open to public observation as provided in Section 11425.20. 
   (4) The adjudicative function shall be separated from the investigative, prosecutorial, 
and advocacy functions within the agency as provided in Section 11425.30. 
   (5) The presiding officer is subject to disqualification for bias, prejudice, or interest as 
provided in Section 11425.40. 
   (6) The decision shall be in writing, be based on the record, and include a statement 
of the factual and legal basis of the decision as provided in Section 11425.50. 
   (7) A decision may not be relied on as precedent unless the agency designates 
and indexes the decision as precedent as provided in Section 11425.60. 
   (8) Ex parte communications shall be restricted as provided in Article 7 (commencing 
with Section 11430.10). 
   (9) Language assistance shall be made available as provided in Article 8 
(commencing with Section 11435.05) by an agency described in Section 11018 or 
11435.15. 
   (b) The requirements of this section apply to the governing procedure by which an 
agency conducts an adjudicative proceeding without further action by the agency, and 
prevail over a conflicting or inconsistent provision of the governing procedure, subject to 
Section 11415.20. The governing procedure by which an agency conducts an 
adjudicative proceeding may include provisions equivalent to, or more protective of the 
rights of the person to which the agency action is directed than, the requirements of this 
section. 
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11425.60.   
   (a) A decision may not be expressly relied on as precedent unless it is 
designated as a precedent decision by the agency. 
   (b) An agency may designate as a precedent decision a decision or part of a 
decision that contains a significant legal or policy determination of general 
application that is likely to recur.  Designation of a decision or part of a decision as a 
precedent decision is not rulemaking and need not be done under Chapter 3.5 
(commencing with Section 11340). An agency's designation of a decision or part of a 
decision, or failure to designate a decision or part of a decision, as a precedent decision 
is not subject to judicial review. 
   (c) An agency shall maintain an index of significant legal and policy 
determinations made in precedent decisions. The index shall be updated not less 
frequently than annually, unless no precedent decision has been designated since the 
last preceding update. The index shall be made available to the public by 
subscription, and its availability shall be publicized annually in the California 
Regulatory Notice Register. 
   (d) This section applies to decisions issued on or after July 1, 1997. Nothing in this 
section precludes an agency from designating and indexing as a precedent decision a 
decision issued before July 1, 1997. 
 
LAW REVISION COMMISSION COMMENTS: 
   (1995) Section 11425.60 limits the authority of an agency to rely on previous 
decisions unless the decisions have been publicly announced as precedential.  The first 
sentence of subdivision (b) recognizes the need of agencies to be able to make law and 
policy through adjudication as well as through rulemaking. It codifies the practice of a 
number of agencies to designate important decisions as precedential. See Sections 
12935(h) (Fair Employment and Housing Commission), 19582.5 (State Personnel 
Board); Unemp. Ins. Code § 409 (Unemployment Insurance Appeals Board). Section 
11425.60 is intended to encourage agencies to articulate what they are doing when they 
make new law or policy in an adjudicative decision. An agency may not by precedent 
decision revise or amend an existing regulation or adopt a rule that has no 
adequate legislative basis. 
   Under the second sentence of subdivision (b), this section applies notwithstanding 
Section 11340.5 ("underground regulations"). See 1993 OAL Det. No. 1 (determination 
by Office of Administrative Law that agency designation of decision as precedential 
violates former Government Code Section 11347.5 [now 11340.5] unless made 
pursuant to rulemaking procedures). The provision is drawn from Government Code 
Section 19582.5 (expressly exempting the State Personnel Board's precedent decision 
designations from rulemaking procedures). See also Unemp. Ins. Code § 409 
(Unemployment Insurance Appeals Board). Nonetheless, agencies are encouraged 
to express precedent decisions in the form of regulations, to the extent 
practicable. The index required by subdivision (c) is a public record, available for public 
inspection and copying. 
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   Subdivision (d) minimizes the potential burden on agencies by making the precedent 
decision requirements prospective only. 
   (1996) Subdivision (d) of Section 11425.60 is amended to make clear that if an 
agency designates as precedential a decision issued before July 1, 1997, the decision 
must be indexed pursuant to subdivision (c). 
 
11475.30.   
   For the purpose of this article, the following terms used in the Code of Judicial Ethics 
have the meanings provided in this section: 
   (a) "Appeal" means administrative review. 
   (b) "Court" means the agency conducting an adjudicative proceeding. 
   (c) "Judge" means administrative law judge or other presiding officer to which this 
article applies. Related terms, including "judicial," "judiciary," and "justice," mean 
comparable concepts in administrative adjudication. 
   (d) "Law" includes regulation and precedent decision. 
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NEW MOTOR VEHICLE BOARD 

1507 – 21
st
 Street, Suite 330 

Sacramento, California 95811 

Telephone:  (916) 445-1888  

     

STATE OF CALIFORNIA 

 

NEW MOTOR VEHICLE BOARD 

 

 

In the Matter of the Protest of 

 

ADRENALINE POWERSPORTS, 

 
                                     Protestant, 
 
               v. 
 
POLARIS INDUSTRIES, INC., 
 
               Respondent. 
 

   
 
 
Protest No. PR-2418-15 
 
 
 
 

 

PRECEDENT DECISION 

 At its regularly scheduled meeting of June 17, 2015, the Public Members of the 

Board met and considered the administrative record and Administrative Law Judge’s 

“Proposed Order Granting Respondent’s Motion to Dismiss Protest for Lack of 

Jurisdiction”, in the above-entitled matter.  After such consideration, the Board adopted the 

Proposed Order as its final Decision in this matter. 

 At its regularly scheduled meeting of August 27, 2015, it was determined by the 

Public Members that the above-referenced Decision shall be designated by the Board as a 

Precedent Decision in compliance with the Administrative Procedure Act (Gov. Code § 

11425.60.)  This Decision contains significant legal determinations of general application 

that are likely to recur. 

 This Decision shall become a designated Precedent Decision effective forthwith. 

 IT IS SO ORDERED THIS 27
th

 DAY OF AUGUST 2015. 

 

________________________ 

       GLENN STEVENS     

       President          

       New Motor Vehicle Board 




