STATE OF CALIFORNIA

MEMO

To : EXECUTIVE COMMITTEE Date: September 25, 2015
GLENN STEVENS, CHAIR
VICTORIA RUSNAK, MEMBER

From : WILLIAM BRENNAN

ROBIN PARKER

Subject: REPORT ON NON-SUBSTANTIVE CHANGES TO THE PROPOSED
REGULATORY TEXT OF SECTION 551.21 (SANCTIONS) OF TITLE 13 OF THE
CALIFORNIA CODE OF REGULATIONS

At the April 26, 2002, General Meeting, the members adopted the following policy concerning
promulgating regulations:

The Board will delegate to the Executive Director the ministerial duty of proceeding
through the rulemaking process in compliance with the Administrative Procedure
Act. All substantive changes to the proposed text suggested by Board staff, the
public, or the Office of Administrative Law will be brought before the members at the
next meeting. Non-substantive changes suggested by the Office of Administrative
Law or staff will be submitted to the Executive Committee for consideration and
ultimately reported to the Board at the next meeting.

At the August 27, 2015, Special Meeting, the members approved amendments to the sanctions
text that deleted all references to “misuse(s) of the discovery process” (see attached final text).
In light of that, the references to Code of Civil Procedure sections 2023.010-2023.040 in the
Reference at the end of the text should also be deleted as indicated:

Note: Authority cited: Section 3050(a), Vehicle Code. Reference: Sections 128.5,
2023010 2023 0202023030 and 2023040 Code of Civil Procedure; Section
11455.30, Government Code; and Section 3050.2, Vehicle Code.

The Executive Committee approved this change so the staff could proceed with the proposed
rulemaking. This matter is being agendized for information only at the November 12, 2015,
General Meeting.

If you have any questions or require additional information, please do not hesitate to contact me
at (916) 324-6197 or Robin at (916) 323-1536.

Attachment



8 551.21. Sanctions -Bad-Faith-Actions.

(a) In any proceeding before the board or an ALJ, no party or representative of a
party shall engage in or participate in any actions or tactics that are frivolous, or that are
intended to cause or will result in unnecessary delay.

(b) _For purposes of this section, “party” or “representative of a party” includes, but is
not limited to, a party’s officer, director, managing agent, dealer principal or the
equivalent, or their attorney.

(1) "Actions or tactics" include, but are not limited to, the making or opposing of
motions or the failure to comply with a lawful order or ruling of the board or an ALJ

including a failure to comply timely with a pre-hearing conference order or discovery
order.

(2) "Frivolous" includes, but is not limited to means:

(A) Totally without merit as there is an absence of reasonable support, under the facts
or law, for making or opposing the motion(s), or for the failure to comply; or

(B) For the sele purpose of harassing an opposing party or counsel.

(C) Actions or tactics, whether consisting of affirmative conduct or failure to act or
respond, that will result or do result in unnecessary delay or costs, or are otherwise not
in good faith.

(c) A party asserting a violation of this section may, by way of written motion in
compliance with Article 1, section 551.19, or oral motion made on the record during
reported proceedings, request that the board or an ALJ recommend that the board
impose sanctions upon a party, or party’s representative, or both.

(d) An ALJ presiding over the matter who believes there has been a violation of this
section may on his or her own initiative recommend that the board impose sanctions
upon a party, or party’s representative, or both.

b} (e) The board shall not order sanctions, or an ALJ shall not recommend an award
of sanctions, without providing the party or party’s representative against whom
sanctions are sought notice and an opportunity to be heard.

(f) The board or ALJ shall make determinations as to whether the actions or tactics
were frivolous based upon the administrative record and any additional testimony or
documentary evidence presented.

{6} (@) W
based—upomesumonwmder—oa%hope%hepewdenee Any proposed order

recommending sanctions by the ALJ or board order imposing sanctions shall be on the
record, or in writing, setting forth the factual findings on which the recommended or
board ordered sanctions are based, as well as setting forth the factual findings as to the
reasonableness of the sanctions, including the reasonableness of any amount(s) to be
paid.

) (h) A proposed order recommending an award of sanctions shall be considered by
the board members at their next regularly scheduled meeting. A determination not to
award sanctions is shall not be considered by the board members and is final upon




issuance by the ALJ.

{e} (i) The board members' consideration to affirm, reject or modify the ALJ's award of
sanctions does not alone constitute grounds for continuance of any previously
scheduled dates in the proceeding.

(D) If the motion for sanctions is granted, the board may order or an ALJ may
recommend that the party or party’s representative or both pay the movant’s reasonable
expenses and attorney’s fees incurred in bringing and pursuing the motion. However,
payment of attorney’s fees and expenses will not be ordered if:

(1) The movant filed the motion before attempting in good faith to obtain compliance
by the opposing party without board action;

(2) The opposing party’s noncompliance, nondisclosure, response, or objection was
substantially justified; or

(3) Other circumstances make an award unjust.

(k) If the motion for sanctions is denied, the board may order or an ALJ may
recommend, after giving an opportunity to be heard, the movant or movant’s
representative or both to pay the party or party’s representative who opposed the
motion reasonable expenses and attorney’s fees in opposing the motion for sanctions
as well as bringing and pursuing the motion for expenses and attorney’s fees.
However, payment of attorney’s fees and expenses will not be ordered if the motion for
sanctions was substantially justified or other circumstances make an award unjust.

(D If the motion for sanctions is granted in part and denied in part, the board may
order or an ALJ may recommend that an award of reasonable expenses and attorney’s
fees incurred in connection with bringing or opposing the motion be apportioned.

Note: Authority cited: Section 3050(a), Vehicle Code. Reference: Section 128.5, Code of Civil Procedure;
Section 11455.30, Government Code; and Section 3050.2, Vehicle Code.



