STATE OF CALIFORNIA

MEMO

To: POLICY AND PROCEDURE COMMITTEE Date: October 16, 2015
BISMARCK OBANDO, CHAIR
KATHRYN ELLEN DOI, MEMBER

From : WILLIAM G. BRENNAN
ROBIN P. PARKER
DANIELLE R. VARE

Subject: DISCUSSION CONCERNING PENDING AND ENACTED LEGISLATION

The following provides a summary of pending and enacted State legislation that is of
interest to the New Motor Vehicle Board (“Board”). The criteria for reporting on
“‘legislation of general interest” is that the bill impacts the Vehicle Code, the Board,
and/or the automotive industry in general and does not directly impact the Board or its
enabling statute. For purposes of this report “legislation of special interest” is that which
directly affects the Board’s laws or functions.

Bill summaries include a brief overview of the bill as provided by the Legislative
Counsel’s Digest or the Congressional Research Service, if available, as well as the
current status of the bill.! The legislature is currently on recess until January 4, 2016.

a. Enacted Legislation of Special Interest:

(1) Assembly Bill 759 - Assembly Member Linder (Introduced February 25;
amended March 26, August 31, and September 4; Chaptered October 1)?

Status: The bill passed the Senate and Assembly; it was enrolled and sent to
the Governor on September 14. It was signed by the Governor and Chaptered
on October 1; it takes effect on January 1, 2016.

Support:  California Recreation Vehicle Dealers Association (co-sponsor),
Recreational Vehicle Industry Association (co-sponsor)

Opposition: None on file

Legislative Counsel’s Digest: Recreational Vehicles

Existing law establishes a New Motor Vehicle Board that regulates the activities or
practices of a new motor vehicle dealer, manufacturer, manufacturer branch, distributor,
distributor branch, or representative, as specified. Existing law regulates the terms and
enforcement of recreational vehicle franchise agreements. Existing law requires a

L All statutory references are to the Vehicle Code, unless otherwise indicated.
%See Attachment 1.
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franchisor seeking to enter into a franchise establishing an additional motor vehicle
dealership within a relevant market area where the same recreational vehicle line-make
is represented, or seeking to relocate an existing motor vehicle dealership, to notify the
board of that intention. Existing law allows franchisees in that recreational vehicle line-
make in the relevant market area to file with the board a protest to establishing or
relocating the dealership. This bill would revise these provisions and would clarify that
the above provisions apply to a franchisor seeking to enter into a franchise establishing
an additional recreational vehicle dealership, or seeking to relocate an existing
recreational vehicle dealership, that has a relevant market area within which the same
recreation vehicle line-make is represented.

Existing law generally requires a manufacturer, manufacturer branch, remanufacturer,
remanufacturer branch, distributor, distributor branch, transporter, or dealer of vehicles
to be licensed by the Department of Motor Vehicles. Existing law allows the department
to suspend or revoke a license issued to a dealer upon determining that the person to
whom the license was issued has willfully violated specified requirements imposed on
new motor vehicle franchisors relating to providing specified information and
compensation to franchisees. This bill would make the above provisions applicable to a
recreational vehicle franchisor.

Existing law makes it a violation, punishable as an infraction, for the holder of a dealer’s
license to, among other things, advertise or sell a new vehicle of a line-make for which
the dealer does not hold a franchise. Under existing law, this prohibition does not apply
to a recreational vehicle, as defined. This bill would make the above prohibitions
applicable to recreational vehicles. By increasing the scope of a crime, this bill would
impose a state-mandated local program.

Existing law makes it a violation, punishable as an infraction, for a licensed
manufacturer or distributor to modify, replace, enter into, relocate, terminate, or refuse
to renew a franchise in violation of specified provisions of law. This bill would make this
prohibition subject to additional provisions of law relating to recreational vehicle
manufacturers and distributors. By expanding the scope of a crime, this bill would
impose a state-mandated local program.

Existing law prohibits a recreational vehicle manufacturer or distributor from selling a
new recreational vehicle through a recreational vehicle dealer without having first
entered into a written recreational vehicle franchise. This bill would, following the
termination, cancellation, or non-renewal of a recreational vehicle franchise, allow the
sale of any new recreational vehicle inventory that was purchased by the recreational
vehicle dealer, or shipped by a manufacturer or distributor, during the period that the
written recreational vehicle franchise was in effect.

This bill would incorporate additional changes to Sections 3050.7 and 11713.3 of the
Vehicle Code made by this bill and AB 1178 to take effect if both bills are chaptered and
this bill is chaptered last.



The following summarizes the amendments and the impact on the Board.

This bill cleans up a number of inconsistencies in the Vehicle Code.® It deletes all
references to Article 5 RV protests in Sections 3066 and 3067; parallel provisions are
added to Article 5 (Sections 3080 and 3081). Since this bill was enacted prior to AB
1178,% it incorporates changes to Sections 3050.7 and 11713.3 proposed by both bills.
It is not anticipated that the number of protests filed will increase as a result of these
amendments.

The changes are summarized in the chart as follows:

Vehicle Code Section Amendment
3050.7. Stipulated Decisions | Adds references to Sections 3080 and 3085.2 (Article
and Orders 5 and Article 6 hearing on protest provisions.)
3066. Hearings on Protests Deletes all references to Article 5 RV protests,

reflects both the establishment of an additional
dealership and the relocation of an existing
dealership, and changes “registered mail” to “certified

mail.”
3067. Decision Deletes references to Article 5 RV protests and
changes “registered mail” to “certified mail.”
3068. Judicial Review Changes “registered mail” to “certified mail.”
3070. Termination of Changes reference from Section 3066 to Section
Franchise 3080 and corrects the spelling of franchisor.
3072. Establishing or Reflects both the establishment of an additional
Relocating Recreational recreational vehicle dealership and the relocation of
Vehicle Dealerships an existing recreational vehicle dealership, and

clarifies the term “relevant market area”. These
changes reflect what is done in practice and is
consistent with Section 3062. Inaccurate references
to “secretary” are changed to “executive director”, and
Section 3080 is referenced in lieu of Section 3066.
Section 3072(b)(5) was deleted because it is moot.
“Recreational vehicle dealership” is used in lieu of
“‘motor vehicle dealership.”

3072.5. Recreational Vehicle | Section 331 is replaced with Section 331.3 to

Line-Make accurately reflect the definition of “recreational vehicle
franchise.”

3073. Good Cause Clarifies that the good cause factors apply to both
establishments and relocations.

3074. Delivery and Makes grammatical changes and changes “he or she”

Preparation Obligations to “franchisee”.

% All statutory references are to the Vehicle Code.

* The provisions in AB 1178 pertaining to an association protest are in effect only until January 1, 2019,
unless a later enacted statute deletes or extends that date. The amendments to Vehicle Code sections
11713.3 do not sunset on January 1, 2019.



Vehicle Code Section

Amendment

3078. Consumer Complaints:

Referral to Department of
Consumer Affairs

Corrects an inaccurate reference to subdivision (e)(1)
of Section 3072; the correct reference is subdivision
(d). “Recreational vehicle dealership” is used in lieu
of “motor vehicle dealership.”

3079. Application of Article

Clarifies that this article only applies to recreational
vehicle franchises.

3080. Hearings on Protests Establishes a hearing section in Article 5 for RV
protests.

3081. Decision Establishes a decision section in Article 5 for RV
protests.

3082. Judicial Review

Establishes a judicial review section in Article 5 for
RV protests.

11705. Suspension or
Revocation

Allows the DMV to suspend or revoke a dealer,
manufacturer or distributor license for willful violations
of Section 3064 and 3065. References were added
to Sections 3074 and 3075 making this section
applicable to the RV industry.

11713.1. Additional Unlawful
Acts: Dealers

Recreational vehicles under Section 11713.1(f)(2)(B)
are exempt from 11713.1 (f)(1) which makes it
unlawful for a dealer to advertise for sale, sell, or
purchase a new vehicle of a line-make for which the
dealer does not hold a franchise. This section gives
RV dealers the right to sell or purchase for resale new
RVs for which they have no franchise. This is
contrary to Section 11713.23, therefore Section
11713.1(f)(2) deleted the reference to recreational
vehicles.

11713.3 Additional Unlawful
Acts; Vehicle Manufacturers
and Distributors

Makes clarifying changes to subdivision (e), which
pertains to the transfer or assignment of a dealer’s
franchise. Adds violation of Article 5 RV protest
provisions to the list of unlawful acts in subdivision ().
Since this bill was enacted prior to AB 1178, it
amends subdivision (y) relating to an export or sale-
for-resale prohibition policy (see detailed summary
below.)

11713.23 Sale of New
Recreational Vehicle: Written
Recreational Vehicle

Adds new subdivision (e) which allows RV dealers to
continue to sell inventory acquired by an RV dealer
when a franchise agreement was in effect, even after

Franchise that franchise had been terminated, cancelled or not
renewed. This is a common practice in the RV
industry.




(2) Assembly Bill 1178 - Assembly Member Achadjian (Introduced February 27,
amended March 26, June 2 and 23, July 16, August 17, and September 4;
Chaptered October 6, 2015)°

Status: This bill passed the Senate and Assembly; it was enrolled and sent to
the Governor on September 14. It was signed by the Governor and Chaptered
on October 6; it takes effect on January 1, 2016.

Support: California New Car Dealers Association (Sponsor), California
Motorcycle Dealers Association

Opposition: The Alliance of Automobile Manufacturers, Association of Global
Automakers, and Honda North America, Inc.

Legislative Counsel’s Digest: Vehicles: manufacturers and distributors

Existing law establishes the New Motor Vehicle Board in the Department of Motor
Vehicles, and requires the board to hear and decide certain protests presented by a
motor vehicle franchisee in regard to a dispute with the vehicle manufacturer. This bill
would, until January 1, 2019, authorize the board to hear protests by an association
challenging the legality of an export or sale-for-resale prohibition policy of a
manufacturer, manufacturer branch, distributor, or distributor branch, and would
establish procedures for hearing those protests, as specified.

Existing law generally requires a manufacturer, distributor, transporter, or dealer of
vehicles to be licensed by the Department of Motor Vehicles. Under existing law, it is
unlawful for a manufacturer, manufacturer branch, distributor, or distributor branch to
engage in specified practices, including taking or threatening to take any adverse action
against a dealer pursuant to an export or sale-for-resale prohibition because the dealer
sold or leased a vehicle to a customer who either exported the vehicle to a foreign
country or resold the vehicle in violation of the prohibition, unless the export or sale-for-
resale prohibition policy was provided to the dealer in writing prior to the sale or lease,
and the dealer knew or reasonably should have known of the customer’s intent to export
or resell the vehicle in violation of the prohibition at the time of sale or lease. Existing
law further provides that if the dealer causes the vehicle to be registered in this or any
other state, and collects or causes to be collected any applicable sales or use tax due to
this state, a rebuttable presumption is established that the dealer did not have reason to
know of the customer’s intent to export or resell the vehicle. A violation of these
provisions is a crime.

This bill would recast the provisions relating to export and sale-for-resale prohibitions
described above to provide that it would be unlawful to take or threaten to take any
adverse action against a dealer pursuant to an export or sale-for-resale prohibition
because the dealer sold or leased a vehicle to a customer who either exported the
vehicle to a foreign country or resold the vehicle in violation of the prohibition unless the
export or sale-for-resale prohibition policy was provided to the dealer in writing at least
48 hours before the sale or lease of the vehicle and the dealer knew or reasonably
should have known of the customer’s intent to export or resell the vehicle in violation of
the prohibition. The bill would provide that a rebuttable presumption is established that
the dealer did not have reason to know of the customer’s intent to export or resell the

® See Attachment 2.



vehicle if the dealer causes the vehicle to be registered in this or any other state, and
collects or causes to be collected any applicable sales or use tax due to this state. By
expanding the scope of an existing crime, this bill would impose a state-mandated local
program. The bill would, in any proceeding in which a challenge to an adverse action is
at issue, require the burden of proof to be on the manufacturer, manufacturer branch,
distributor, or distributor branch. This bill would make additional technical,
nonsubstantive changes to those provisions and make related findings and
declarations.

This bill would incorporate additional changes to Sections 3050.7 and 11713.3 of the
Vehicle Code made by this bill and AB 759 to take effect if both bills are chaptered and
this bill is chaptered last.

The legislative intent is as follows:

(@)  The distribution, sale, and service of new motor vehicles in the State of California
vitally affects the general economy of this state and the public welfare.

(b)  The new motor vehicle franchise system, which operates within a strictly defined
and highly regulated statutory scheme, assures the consuming public of a well-
organized distribution system for the availability and sale of new motor vehicles
throughout the state, provides a network of quality warranty, recall, and repair
facilities to maintain those vehicles, and creates a cost-effective method for the
state to police those systems through the licensing and regulation of private
sector franchisors and franchisees.

(c) Franchisors sometimes establish strict export policies when a paid sales
incentive is subject to being charged back or new vehicle allocation is reduced
when a vehicle is exported or resold, even when the dealership did not know, or
in the exercise of reasonable diligence should not have known, of the intended
exportation or resale. In response, California franchise laws were recently
updated to prohibit chargebacks and other adverse actions in circumstances in
which the dealer did not have knowledge of, or reason to know of, the intended
exportation or resale.

(d) Despite California’s franchise law acknowledging that the dealer did not have
knowledge or reason to know that a vehicle would be exported or resold, at least
one manufacturer is disregarding this franchise law by imposing a strict liability
export and sale-for-resale policy against dealers. These actions impose severe
sanctions on dealers regardless of the fact that dealers are collecting sales tax
and registering these vehicles in California and have no reasonable knowledge of
the future fate of those vehicles.

(e) It is the intent of this act to ensure that new motor vehicle dealers are treated
fairly by their franchisors, to prohibit franchisors from avoiding state franchise
laws, and to ensure that dealers are not subject to adverse action when the
dealer did not know or have reason to know vehicles are exported or resold.



This bill establishes an export or sale-for-resale prohibition protest in Article 6 of the
Vehicle Code, and makes conforming changes to Sections 3050 and 3050.1. The
Board’s authority to hear protests submitted by an association sunsets on January 1,
2019. Assembly Bill 1178 also significantly amends subdivision (y) of Section 11713.3,;
non-substantive changes are made to subdivisions (e), (0) and (z). It is not anticipated
that there will be an increase in the number of protests filed as a result of these

amendments.

The chart below highlights the substantive changes without reference to the sunset

date:

Vehicle Code Section

Amendment

3050. Powers and Duties,
Generally

Adds a new subdivision (e), which allows the Board to
hear and decide an association protest challenging an
export or sale-for-resale prohibition policy of a
manufacturer or distributor pursuant to Section 3085.
Dealer Members are precluded from participating in
these protests absent a stipulation of all participants.

3050.1. Oaths, Depositions,
Certification to Official Acts,
and Issuance to Subpoenas

Authorizes discovery and the issuance of subpoenas
in export or sale-for-resale prohibition protests.

3085. Export or Sale-for-
Resale Prohibition Protest

An association (an organization primarily owned by,
or comprised of, new motor vehicle dealers and that
primarily represents the interests of dealers) may
bring a protest challenging the legality of an export or
sale-for-resale prohibition policy of a manufacturer,
manufacturer branch, distributor, or distributor branch
at any time on behalf of two or more dealers subject
to the challenged policy pursuant to subdivision (y) of
Section 11713.3. The relief sought in this protest is
limited to a declaration that an export or sale-for-
resale prohibition policy of a manufacturer,
manufacturer branch, distributor, or distributor branch
violates the prohibitions of subdivision (y) of Section
11713.3. No monetary relief may be sought on behalf
of the association or any dealers represented by the
association. The association has the burden of proof
to show that the challenged export or sale-for-resale
prohibition policy violates subdivision (y) of Section
11713.3




Vehicle Code Section

Amendment

3085.2. Hearings on Protest

This section pertains to hearings on Article 6 protests
and is similar to Sections 3066 (Article 4 protests) and
3080 (Article 5 protests). Subdivision (a) requires that
a hearing be set within 60 days of receipt of the
protest. The hearing is conducted by the Board or an
Administrative Law Judge designated by the Board
and is limited to the administrative record. The
designated provisions of the Administrative Procedure
Act that are applicable in Article 4 and Article 5
protest hearings are also applicable to Article 6
protest hearings. Subdivision (b) allocates the burden
of proof to the association. Subdivision (c) reiterates
that dealer members may not participate in Article 6
protests absent a stipulation of all parties.

3085.4. Decision

This section applies to decisions in Article 6 protests
and is similar to Sections 3067 and 3081. Unlike
those sections there is no penalty in the event the
Board fails to act within the time prescribed because
a manufacturer or distributor is not seeking approval
of proposed action such as a termination,
modification, establishment or relocation in an export
or sale-for-resale prohibition protest.

3085.6. Judicial Review

This section pertains to judicial review in Article 6
protests and is similar to Sections 3068 and 3082.

3085.8. Application of Article

This article is applicable to any association which is
primarily owned by or comprised of new motor vehicle
dealers and acts on behalf of its new motor vehicle
franchisees.

3085.10. Effective Date

Contains the sunset language as follows: “Article 6
remains in effect only until January 1, 2019, and as of
that date is repealed, unless a later enacted statute,
that is enacted before January 1, 2019, deletes or
extends that date.”




Vehicle Code Section

Amendment

11713.3 Additional Unlawful
Acts; Vehicle Manufacturers
and Distributors

Subdivision (y)(1) allows a manufacturer or distributor
to take an adverse action against a dealer pursuant to
an export or sale-for-resale prohibition only if: (1) the
prohibition policy was provided to the dealer in writing
at least 48 hours before the sale or lease of the
vehicle; and (2) the dealer knew or reasonably should
have known of the customer’s intent to export or
resell the vehicle in violation of the prohibition. In a
proceeding challenging an adverse action, the
manufacturer or distributor has the burden of proof by
a preponderance of the evidence to show that: (1)
the vehicle was exported or resold in violation of a
prohibition policy; (2) that the prohibition policy was
provided to the dealer in writing at least 48 hours prior
to the sale or lease; and (3) that the dealer knew or
reasonably should have known of the customer’s
intent to export the vehicle to a foreign country at the
time of the sale or lease. A rebuttable presumption is
established that the dealer did not have reason to
know of the customer’s intent to export or resell the
vehicle if: (1) the dealer causes the vehicle to be
registered in this or any other state; or (2) causes to
be collected any applicable sales or use tax due to
this state. Any policy that is in violation of this
paragraph is void and unenforceable (Section
11713.3(y)(3)) Subdivision (y)(2) specifies that a
manufacturer’s or distributor’s prohibition policy is
precluded from including provisions that require a
dealer to make further inquiries into a customer’s
intent, identity, or financial ability to purchase or lease
a vehicle based on any of the customer’s
characteristics listed or defined in Section 51 of the
Civil Code “Unruh Civil Rights Act.” A policy that is in
violation of this subdivision is void and unenforceable.




Programmatic Impact of Assembly Bills 759 and 1178

The programmatic impact is as follows:

Education/Outreach

Task Timeframe Employee Assigned
1. Educate the Board Administrative Law | December 2015 Robin Parker, Danielle
Judges. Vare
2. Publish an article in the In-Site. January 2016 Danielle Vare, Dawn
Kindel
3. Send a Public Mailing/Electronic January 2016 Robin Parker, Eugene
Public Mailing to all entities on the current Ohta
mailing lists. Also include information on
both bills in the Annual Notices sent to all
manufacturers and distributors in the
Board’s fee collection database.
4. Briefly highlight the bills during the March 2016 Robin Parker, Danielle
Industry Roundtable Vare
Publications
Task Timeframe Employee Assigned
1. Update the website January 2016 - Robin Parker, Danielle
March 2016 Vare

2. Update all guides including the Guide
to the New Motor Vehicle Board,
Informational Guide for Manufacturers
and Distributors, and Administrative Law
Judges’ Benchbook

January - March
2016

Robin Parker

Case Management

Task

Timeframe

Employee Assigned

1. Determine whether regulations need
to be promulgated

December 2015

Robin Parker, Danielle
Vare

2. Update internal legal procedures January 2016 Robin Parker, Danielle
Vare

3. Update letters January 2016 Robin Parker, Danielle
Vare

4. Create new sample protests January 2016 Robin Parker, Danielle
Vare

5. Update enclosures, if necessary January 2016 Robin Parker, Danielle

Vare
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b. Pending Legislation of Special Interest:

(1) Assembly Bill 287 - Assembly Members Gordon, Eggman and Mark Stone
(Principal Coauthor Assembly Member Wilk) (Introduced February 11, 2015)

Status: This is a 2-year bill. It is in the Senate Transportation and Housing
Committee.

Support: California New Car Dealers Association, Independent Automobile
Dealers Association of California

Opposition: Advocates for Highway and Auto Safety, Association of Global
Automakers, California Conference of Machinists, California Rural Legal
Assistance Foundation, CALPIRG, Center for Auto Safety, Consumer Action,
Consumer Attorneys of California, Consumer Federation of California, Consumer
Watchdog, Consumers for Auto Reliability and Safety (CARS), Consumers
Union, Courage Campaign, Housing and Economic Rights Advocates (HERA),
International Association of Machinists and Aerospace Workers (District Lodge
190), National Association of Consumer Advocates, The Sturdevant Law Firm,
The Trauma Foundation

Legislative Counsel’s Digest: Vehicles: safety recalls

Existing law generally regulates the transfer and registration of motor vehicles. Existing
federal law requires a motor vehicle manufacturer to notify the owner or purchaser of a
motor vehicle when the manufacturer determines that the vehicle contains a safety-
related defect or when the manufacturer is ordered by the federal Secretary of
Transportation to notify vehicle owners and purchasers that a vehicle has a safety-
related defect. Existing federal law also prohibits a motor vehicle dealer from selling a
vehicle if it has been notified of a safety-related defect by the manufacturer, except as
specified.

This bill would enact the Consumer Automotive Recall Safety Act, which would be
operative on or after July 1, 2016. The act would require a vehicle manufacturer to
display notifications of Stop Sale — Stop Drive recalls, as defined, on the manufacturer’s
Internet Web site. The act would require a vehicle manufacturer to provide a rental or
loaner car for a consumer who seeks to have a vehicle repaired because of a recall but
the parts or procedures are not yet available to perform the repair. The act would also
require a vehicle manufacturer to compensate its franchisees, as specified, for costs
incurred in providing a loaner or rental car and storing a consumer’s vehicle that is
subject to recall if the parts or procedures are not yet available to perform the repair.

The act would prohibit a vehicle dealer from displaying or offering for sale at retail a
used vehicle, unless the dealer has obtained a recall database report within 30 days of
the display or offer. The act would prohibit a vehicle dealer from selling or leasing a
vehicle at retail if the used vehicle is subject to a Stop Sale — Stop Drive recall, until the
recalled vehicle has been repaired, subject to exception. The act would prohibit a rental
car company from renting a vehicle that is subject to a recall, until the recalled vehicle
has been repaired, as specified. By creating new prohibitions, the violation of which
would be a crime under existing law, this bill would impose a state-mandated local
program.
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Existing law establishes the New Motor Vehicle Board in the Department of Motor
Vehicles, and requires the board to hear and decide certain protests presented by a
motor vehicle franchisee in regard to a dispute with the vehicle manufacturer.

This bill would, commencing July 1, 2016, authorize the board to hear and decide
protests by franchisees regarding payments for providing a loaner or rental car and
storing a consumer’s vehicle subject to recall if the parts or procedures are not yet
available to perform the repair. The bill would make additional conforming changes.

Existing law prescribes certain instances when the Department of Motor Vehicles may
refuse registration, or renewal or transfer of registration, of a vehicle, including, among
others, if the applicant has failed to furnish the department with an odometer disclosure
statement, as specified.

This bill would additionally authorize the department, commencing July 1, 2016, to
refuse registration, or renewal or transfer of registration, of a vehicle if the applicant has
failed to furnish the department with a recall disclosure statement, as defined.

Under existing law, a vehicle manufacturer, manufacturer branch, distributor, and
distributor branch are prohibited from engaging in specified practices. EXxisting law
makes a violation of these prohibitions a crime.

This bill would, commencing July 1, 2016, include within those prohibited practices,
unfairly discriminating among franchisees with respect to reimbursement for costs
incurred in providing a loaner or rental car and storing a consumer’s vehicle that is
subject to recall if the parts or procedures are not yet available to perform the repair. By
expanding the scope of an existing crime, this bill would impose a state-mandated local
program.

(2) Senate Bill 16 — Senator Beall (Introduced December 1, 2014)

Status: Placed in the inactive file per Senator Beall

Support: American Society of Civil Engineers, Associated General Contractors,
California Alliance for Jobs, California Association of Councils of Governments,
California Contract Cities Association, California State Association of Counties,
California Infill Federation, City/County Association of Governments of San
Mateo County, County of Humboldt, CTM Construction, Glendale City
Employees Association, Laborers’ International Union of North America,
Laborers’ National Union of North America Locals 777 & 792, League of
California Cities, Los Angeles County Division of the League of Cities, Marin
County Board of Supervisors, Marin County Council of Mayors and Council
Members, Mendocino County Board of Supervisors, Monterey County Board of
Supervisors, Northern California Carpenters Regional Council, Organization of
SMUD Employees, Professional Engineers in California Government, Riverside
County Board of Supervisors, San Benito County Board of Supervisors, San
Bernardino Public Employees Association, San Luis Obispo County Employees
Association, San Joaquin Valley Regional Transportation Authority, San Diego
County Court Employees Association, Santa Clara County Board of Supervisors,
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Santa Clara Open Space Authority, Silicon Valley Leadership Group and
numerous cities and towns throughout California.

Opposition: Association of California Car Clubs, Howard Jarvis Taxpayers
Association and six individuals.

Legislative Counsel’s Digest: Transportation Funding- urgency measure

Existing law imposes state taxes and fees related to transportation.

This bill increases several taxes and fees to raise roughly $3.5 billion in new
transportation revenues annually for five years with the funding used to address
deferred maintenance on state highways and local streets and roads. Specifically, this
bill imposes a $0.10 per gallon excise tax on gasoline, a $0.12 per gallon excise tax on
diesel fuel, and increased vehicle license fees and registration fees for five years.

C. Enacted Legislation of General Interest: none
d. Pending Legislation of General Interest: none
e. Pending Federal Legislation of General Interest:

(1) United States House of Representatives Bill 679 — U.S. Representative
Blumenauer (Introduced February 3, 2015)

Status: Referred to Subcommittee on Highways and Transit (in House
Transportation and Infrastructure Committee) and Subcommittee on Energy and
Power (in House Energy and Commerce Committee)

Support: None on file

Opposition: None on file

Congressional Summary: Road Usage Charge Pilot Program Act of 2015

This bill directs the Secretary of the Treasury to establish the Road Usage Charge Pilot
Program to make competitive grants to state or local governments, or metropolitan
planning, regional transportation planning, or tribal organizations to conduct pilot studies
on implementing mileage-based fee systems as a method for funding transportation
highway projects. The bill directs the Secretary to establish a working group to:

o develop national technology standards for a road usage charge, as well as
national privacy standards for such a charge that balance the effectiveness of
revenue systems with user privacy; and

e evaluate the potential of the methods studied in the program to manage demand
and reduce the emission of greenhouse gases.

(2) United States House of Representatives Bill 1181 — U.S. Representative
Schakowsky (Introduced February 27, 2015)

Status: Referred to Subcommittee on Commerce, Manufacturing, and Trade (in
House Committee on Energy and Commerce)
Support: None on file
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Opposition: None on file
Congressional Summary: Vehicle Safety Improvement Act of 2015

This bill revises and expands requirements relating to public disclosure by the
National Highway Traffic Safety Administration (NHTSA) of: (1) defects in motor
vehicles or equipment, whether or not such defects are safety-related; and (2)
noncompliance with vehicle safety standards.

It requires public disclosure of: (1) early warning information submitted by vehicle
manufactures unless exempt from disclosure by the Freedom of Information Act, and
(2) summaries of NHTSA inquiries to manufacturers seeking additional information
about fatal incidents.

It directs NHTSA to increase public accessibility to and timeliness of information on
its vehicle safety databases. The bill requires the Used Car Buyers Guide window
form to include statements of the vehicle's brand history, total loss history, salvage
history, and recall repair history. It increases civil penalties for violations of federal
motor vehicle safety requirements. It eliminates model year limitations on
mandatory manufacturer reports of possible vehicle defects. Specifies additional
requirements for reports on incidents involving fatalities.

The bill requires a comprehensive review of the practices of manufacturers of
individual light vehicles for reporting incidents involving death or injury.

It directs NHTSA to: (1) order notification and remediation of a defect or
noncompliance, in motor vehicles or equipment, that presents an imminent hazard,
and (2) issue a final rule to establish standards for reducing pedestrian injuries and
fatalities. The bill also authorizes NHTSA to enter into cooperative agreements and
collaborative motor safety research and development agreements with foreign
governments.

It changes from discretionary to mandatory NHTSA authority to promulgate rules
requiring a senior official responsible for safety in any company to make certain
certifications about information submitted regarding a safety defect or compliance
investigation. The bill subjects any NHTSA rejection of a defect petition to judicial
review.

It prescribes requirements for prompt evaluation of whistleblower complaints. The
bill prohibits any vehicle safety official, during the two-year period after termination of
service or employment, from knowingly communicating to or appearing before any
NHTSA officer or employee, with the intent to influence NHTSA action, on behalf of
any manufacturer subject to NHTSA regulation about a matter involving motor
vehicle safety on which the former official seeks official action by a NHTSA officer or
employee. It requires a report to Congress on the operations of the Council for
Vehicle Electronics, Vehicle Software, and Emerging Technologies. It prohibits a car
dealer from selling or leasing a used motor vehicle until any defect or noncompliance
has been remedied.
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3)

The bill requires manufacturer notifications for any safety problems caused by long-
term exposure to environmental conditions. Eliminates regional recalls in favor of
national recalls. It requires manufacturers who file for Chapter 7 bankruptcy
protection (liquidation) to comply with their recall obligations (currently, this
requirement applies only to manufacturers in Chapter 11 reorganization
proceedings).

It directs NHTSA to: (1) research development of safety standards or performance
requirements for the crashworthiness and survivability for passengers in the rear
seats of motor vehicles, and (2) initiate related rulemaking. It establishes a Vehicle
Safety Fund in the Treasury to fund NHTSA vehicle safety programs from the
collection of fees from manufacturers for each motor vehicle certified compliant with
motor vehicle safety standards. It reauthorizes the NHTSA motor vehicle safety
program through FY2018.

United States Senate Bill 304 — U.S. Senator Thune (Introduced February 29,
2015)

Status: Passed Senate with an amendment by Unanimous Consent; referred to
House Committee on Energy and Commerce

Support: None on file

Opposition: None on file

Congressional Summary: Motor Vehicle Safety Whistleblower Act

This bill prescribes certain whistleblower incentives and protections for motor vehicle
manufacturer, part supplier, or dealership employees or contractors who voluntarily
provide the Secretary of Transportation information relating to any motor vehicle defect,
noncompliance, or any violation of any notification or reporting requirement which is
likely to cause unreasonable risk of death or serious physical injury.

This bill also authorizes the Secretary to pay awards to one or more whistleblowers in

an

aggregate amount of up to 30% of total monetary sanctions collected pursuant to an

administrative or judicial action resulting in aggregate monetary sanctions exceeding $1
million.

This bill denies an award to any whistleblower who:

e is convicted of a criminal violation related to such administrative or judicial action;

e contributes to the alleged violation of a requirement under this Act;

e submits to the Secretary information based on facts previously submitted by
another whistleblower;

e fails to provide original information to the Secretary in the appropriate form; or

e fails to report or attempt to report the information internally to the motor vehicle
manufacturer, parts supplier, or dealership, unless the whistleblower reasonably
believed it would have resulted in retaliation or was already known by the
manufacturer, part supplier, or dealership.
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This bill also prohibits an award to any whistleblower who knowingly and willfully makes
false representations and subjects such a whistleblower to criminal penalties.

This bill requires nondisclosure of a whistleblower’s identity, except in specified
circumstances.

This bill also authorizes a whistleblower to appeal Secretary determinations in the
appropriate U.S. court of appeals.

4) United States Senate Bill 617 — U.S. Senator Markey (Introduced March 2,
2015)

Status: Referred to Committee on Commerce, Science, and Transportation
Support: None on file

Opposition: None on file

Congressional Summary: Repairing Every Car to Avoid Lost Lives Act
(RECALL Act)

This bill declares that a state is in compliance with safety recall requirements if the state
agency responsible for motor vehicle registration ensures, by a motor vehicle
identification number search of the National Highway Traffic Safety Administration’s
recall database, that each registered owner of a motor vehicle registered in the state is
notified of all recalls issued by the vehicle’s manufacturer by certain deadlines,
depending on when the vehicle is registered.

A state must also require that owners complete all recall remedies as a prerequisite for
motor vehicle registration renewal, with the following exceptions:

e the owner had not been notified of the recall before being notified of the need to
renew;

e the manufacturer, through a local dealership, has not given the owner reasonable
opportunity to complete a recall remedy because of a shortage of parts or
gualified labor; or

e the owner demonstrates to the state that he or she has not had reasonable
opportunity to complete the recall remedies, in which case the state may grant a
temporary registration for 60 days during which time the owner must complete
the recall remedies.

The Secretary of Transportation shall withhold 5% of federal highway funds from a state
that is not in compliance with these requirements.

This matter is for information only at the November 12, 2015, General Meeting. If you
have any questions or require additional information, please contact me at (916) 324-
6197, Robin at (916) 323-1536, or Danielle at (916) 327-3129.

cc: Glenn Stevens
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"LEGISLATIVE INFORMATION

AB-759 Recreational vehicles. (2015-2015)

SECTION 1. Section 3010 of the Vehicle Code is amended to read:

3010. Five members of the board shall constitute a quorum for the transaction of business, for the performance
of any duty or the exercise of any power or authority of the board, except that three members of the board,
who are not new motor vehicle dealers, shall constitute a quorum for the purposes of Article 4 (commencing
with Section 3060) and the consideration of a petition pursuant to subdivision (c) of Section 3050 that involves
a dispute between a franchisee and franchisor.

SEC. 2. Section 3050.7 of the Vehicle Code is amended to read:

3050.7. (a) The board may adopt stipulated decisions and orders, without a hearing pursuant to Section 3066
3066 or 3080, to resolve one or more issues raised by a protest or petition filed with the board. Whenever the
parties to a protest or petition submit a proposed stipulated decision and order of the board, a copy of the
proposed stipulated decision and order shall be transmitted by the executive director of the board to each
member of the board. The proposed stipulated decision and order shall be deemed to be adopted by the board
unless a member of the board notifies the executive director of the board of an objection thereto within 10 days
after that board member has received a copy of the proposed stipulated decision and order.

(b) If the board adopts a stipulated decision and order to resolve a protest filed pursuant to Section 3060 or
3070 in which the parties stipulate that good cause exists for the termination of the franchise of the protestant,
and the order provides for a conditional or unconditional termination of the franchise of the protestant,
paragraph (2) of subdivision (a) of Section 3060 and paragraph (2) of subdivision (a) of Section 3070, which [
require a hearing to determine whether good cause exists for termination of the franchise, is inapplicable to the
proceedings. If the stipulated decision and order provides for an unconditional termination of the franchise, the
franchise may be terminated without further proceedings by the board. If the stipulated decision and order
provides for the termination of the franchise, conditioned upon the failure of a party to comply with specified
conditions, the franchise may be terminated upon a determination, according to the terms of the stipulated
decision and order, that the conditions have not been met. If the stipulated decision and order provides for the
termination of the franchise conditioned upon the occurrence of specified conditions, the franchise may be
terminated upon a determination, according to the terms of the stipulated decision and order, that the
stipulated conditions have occurred.

SEC. 2.1. Section 3050.7 of the Vehicle Code is amended to read:

3050.7. (a) The board may adopt stipulated decisions and orders, without a hearing pursuant to Section 3066,
3080, or 3085.2 to resolve one or more issues raised by a protest or petition filed with the board. Whenever
the parties to a protest or petition submit a proposed stipulated decision and order of the board, a copy of the
proposed stipulated decision and order shall be transmitted by the executive director of the board to each
member of the board. The proposed stipulated decision and order shall be deemed to be adopted by the board
unless a member of the board notifies the executive director of the board of an objection thereto within 10 days
after that board member has received a copy of the proposed stipulated decision and order.

(b) If the board adopts a stipulated decision and order to resolve a protest filed pursuant to Section 3060 or
3070 in which the parties stipulate that good cause exists for the termination of the franchise of the protestant,
and the order provides for a conditional or unconditional termination of the franchise of the protestant,
paragraph (2) of subdivision (a) of Section 3060 and paragraph (2) of subdivision (a) of Section 3070, which
require a hearing to determine whether good cause exists for termination of the franchise, is inapplicable to the
proceedings. If the stipulated decision and order provides for an unconditional termination of the franchise, the
franchise may be terminated without further proceedings by the board. If the stipulated decision and order
provides for the termination of the franchise, conditioned upon the failure of a party to comply with specified
conditions, the franchise may be terminated upon a determination, according to the terms of the stipulated
decision and order, that the conditions have not been met. If the stipulated decision and order provides for the
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termination of the franchise conditioned upon the occurrence of specified conditions, the franchise may be
terminated upon a determination, according to the terms of the stipulated decision and order, that the
stipulated conditions have occurred.

(c) This section shall remain in effect only until January 1, 2019, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2019, deletes or extends that date.

SEC. 2.5. Section 3050.7 is added to the Vehicle Code, to read:

3050.7. (a) The board may adopt stipulated decisions and orders, without a hearing pursuant to Section 3066 or
3080, to resolve one or more issues raised by a protest or petition filed with the board. Whenever the parties to
a protest or petition submit a proposed stipulated decision and order of the board, a copy of the proposed
stipulated decision and order shall be transmitted by the executive director of the board to each member of the
board. The proposed stipulated decision and order shall be deemed to be adopted by the board unless a
member of the board notifies the executive director of the board of an objection thereto within 10 days after
that board member has received a copy of the proposed stipulated decision and order.

(b) If the board adopts a stipulated decision and order to resolve a protest filed pursuant to Section 3060 or
3070 in which the parties stipulate that good cause exists for the termination of the franchise of the protestant,
and the order provides for a conditional or unconditional termination of the franchise of the protestant,
paragraph (2) of subdivision (a) of Section 3060 and paragraph (2) of subdivision (a) of Section 3070, which
require a hearing to determine whether good cause exists for termination of the franchise, is inapplicable to the
proceedings. If the stipulated decision and order provides for an unconditional termination of the franchise, the
franchise may be terminated without further proceedings by the board. If the stipulated decision and order
provides for the termination of the franchise, conditioned upon the failure of a party to comply with specified
conditions, the franchise may be terminated upon a determination, according to the terms of the stipulated
decision and order, that the conditions have not been met. If the stipulated decision and order provides for the
termination of the franchise conditioned upon the occurrence of specified conditions, the franchise may be
terminated upon a determination, according to the terms of the stipulated decision and order,  that the
stipulated conditions have occurred.

(c) This section shall become operative on January 1, 2019.

SEC. 3. Section 3066 of the Vehicle Code is amended to read:

3066. (a) Upon receiving a protest pursuant to Section 3060, 3062, 3064, 3065, 3065-1,—3070,3072-3074
3675;-er3076; or 3065.1, the board shall fix a time within 60 days of the order, and place of hearing, and shall
send by registered certified mail a copy of the order to the franchisor, the protesting franchisee, and all
individuals and groups that have requested notification by the board of protests and decisions of the board.
Except in a case involving a franchisee who deals exclusively in motarcycles, the board or its executive director
may, upon a showing of good cause, accelerate or postpone the date initially established for a hearing, but the
hearing fray shall not be rescheduled more than 90 days after the board’s initial order. For the purpose of
accelerating or postponing a hearing date, “good cause” includes, but is not limited to, the effects upon, and
any irreparable harm to, the parties or interested persons or groups if the request for a change in hearing date
is not granted. The board or an administrative law judge designated by the board shall hear and consider the
oral and documented evidence introduced by the parties and other interested individuals and groups, and the
board shall make its decision solely on the record so made. Chapter 4.5 (commencing with Section 11400) of
Part 1 of Division 3 of Title 2 of the Government Code and Sections 11507.3, 11507.6, 11507.7, 11511,
11511.5, 11513, 11514, 11515, and 11517 of the Government Code apply to these proceedings.

(b) In a hearing on a protest filed pursuant to Section 36606,3062,3070,-6r3072; 3060 or 3062 the franchisor
shall have the burden of proof to establish that there is good cause to modify, replace, terminate, or refuse to
continue a franchise. The franchisee shall have the burden of proof to establish that there is good cause not to
enter into a franchise establishing an additional motor vehicle dealership or relocating an additienal existing
motar vehicle dealership.

(c) Except as otherwise provided in this chapter, in a hearing on a protest alleging a violation of, or filed
pursuant to, Section 3064, 3065, 30653—230743075—er3076; or 3065.1, the franchisee shall have the
burden of proof, but the franchisor has the burden of proof to establish that a franchisee acted with intent to
defraud the franchisor where when that issue is material to a protest filed pursuant to Section 366538651
3075-er30676- 3065 or 3065.1.
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(d) A member of the board who is a new motor vehicle dealer may not participate in, hear, comment, or advise
other members upon, or decide, a matter involving a protest filed pursuant to this article unless all parties to
the protest stipulate otherwise.

SEC. 4. Section 3067 of the Vehicle Code is amended to read:

3067. (a) The decision of the board shall be in writing and shall contain findings of fact and a determination of
the issues presented. The decision shall sustain, conditionally sustain, overrule, or conditionally overrule the
protest. Conditions imposed by the board shall be for the purpose of assuring performance of binding
contractual agreements between franchisees and franchisors or otherwise serving the purposes of this article-ef
Article-S{eommencing-with-Section-3070)— article. If the board fails to act within 30 days after the hearing,
within 30 days after the board receives a proposed decision where when the case is heard before an
administrative law judge alone, or within a period necessitated by Section 11517 of the Government Code, or as
may be mutually agreed upon by the parties, then the proposed action shall be deemed to be approved. Copies
of the board’s decision shall be delivered to the parties personally or sent to them by registered certified mail,
as well as to all individuals and groups that have requested notification by the board of protests and decisions
by the board. The board's decision shall be final upon its delivery or mailing and a reconsideration or rehearing
is not permitted.

(b) Notwithstanding subdivision (c) of Section 11517 of the Government Code, if a protest is heard by an
administrative law judge alone, 10 days after receipt by the board of the administrative law judge’s proposed
decision, a copy of the proposed decision shall be filed by the board as a public record and a copy shall be
served by the board on each party and his or her attorney.

SEC. 5. Section 3068 of the Vehicle Code is amended to read:

3068. Either party may sesk judicial review of final decisions of the board. Time for filing for sueh the review
shall not be more than 45 days from the date on which the final order of the board is made public and is
delivered to the parties personally or is sent te them by registered certified mail.

SEC. 6. Section 3070 of the Vehicle Code is amended to read:

3070. (a) Notwithstanding Section 20999.1 of the Business and Professions Code or the terms of any franchise,
a franchisor of a dealer of new recreational vehicles, as defined in subdivision (a) of Section 18010 of the Health
and Safety Code, except a dealer who deals exclusively in truck campers, may not terminate or refuse to
continue a franchise unless all of the following conditions are met:

(1) The franchisee and the board have received written notice from the franchisor as follows:

(A) Sixty days before the effective date thereof setting forth the specific grounds for termination or refusal to
continue,

(B) Fifteen days before the effective date thereof setting forth the specific grounds with respect to any of the
following:

(i) Transfer of any ownership or interest in the franchise without the consent of the franchisor, which consent
may not be unreasonably withheld.

(ii) Misrepresentation by the franchisee in applying for the franchise.

(iif) Insolvency of the franchisee, or filing of any petition by or against the franchisee under any bankruptcy or
receivership law.

(iv) Any unfair business practice after written warning thereof.

(v) Failure of the dealer to conduct its customary sales and service operations during its customary hours of
business for seven consecutive business days, giving rise to a good faith belief on the part of the franchisor that
the recreational vehicle dealer is in fact going out of business, except for circumstances beyond the direct
control of the recreational vehicle dealer or by order of the department.

(C) The written notice shall contain, on the first page thereof in at least 12-peint bold type and circumscribed by
a line to segregate it from the rest of the text, one of the following statements, whichever is applicable:

(i) To be inserted when a 60-day notice of termination is given:
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"NOTICE TO DEALER: You have the right to file a protest with the NEW MOTOR VEHICLE BOARD in Sacramento
and have a hearing in which you may protest the termination of your franchise under provisions of the
California Vehicle Code. You must file your protest with the board within 30 calendar days after receiving this
notice or within 30 days after the end of any appeal procedure provided by the franchisor or your protest right
will be waived.”

(ii) To be inserted when a 15-day notice of termination is given:

"NOTICE TO DEALER: You have the right to file a protest with the NEW MOTOR VEHICLE BOARD in Sacramento
and have a hearing in which you may protest the termination of your franchise under provisions of the
California Vehicle Code. You must file your protest with the board within 10 calendar days after receiving this
notice or within 10 days after the end of any appeal procedure provided by the franchisor or your protest right
will be waived.”

(2) Except as provided in Section 3050.7, the board finds that there is good cause for termination or refusal to
continue, following a hearing called pursuant to Section 3066- 3080. The franchisee may file a protest with the
board within 30 days after receiving a 60-day notice, satisfying the requirements of this section, or within 30
days after the end of any appeal procedure provided by the franchisor, or within 10 days after receiving a 15-
day notice, satisfying the requirements of this section, or within 10 days after the end of any appeal procedure
provided by the franchisor. When a protest is filed, the board shall advise the franchisor that a timely protest
has been filed, that a hearing is required pursuant to Section 3866; 3080, and that the franchisor may not
terminate or refuse to continue until the board makes its findings.

(3) The franchisor has received the written consent of the franchisee, or the appropriate period for filing a
protest has elapsed.

(b) (1) Notwithstanding Section 20999.1 of the Business and Professions Code or the terms of any franchise, a
franchisor of a dealer of recreational vehicles may not modify or replace a franchise with a succeeding franchise
if the modification or replacement would substantially affect the franchisee’s sales or service obligations or
investment, unless the franchisor has first given the board and each affected franchisee written notice thereof
at least 60 days in advance of the modification or replacement. Within 30 days of receipt of a notice satisfying
the requirements of this section, or within 30 days after the end of any appeal procedure provided by the
franchisor, a franchisee may file a protest with the board and the modification or replacement does not become
effective until there is a finding by the board that there is good cause for the modification or replacement. If,
however, a replacement franchise is the successor franchise to an expiring or expired term franchise, the prior
franchise shall continue in effect until resolution of the protest by the board. In the event of multiple protests,
hearings shall be consolidated to expedite the disposition of the issue.

(2) The written notice shall contain, on the first page thereof in at least 12-point bold type and circumscribed by
a line to segregate it from the rest of the text, the following statement:

"MOTICE TO DEALER: Your franchise agreement is being modified or replaced. If the modification or
replacement will substantially affect your sales or service obligations or investment, you have the right to file a
protest with the NEW MOTOR VEHICLE BOARD in Sacramento and have a hearing in which you may protest the
proposed modification or replacement of your franchise under provisions of the California Vehicle Code. You
must file your protest with the board within 30 calendar days of your receipt of this notice or within 30 days
after the end of any appeal procedure provided by the frarehiser franchisor or your protest rights will be
waived.”

SEC. 7. Section 3072 of the Vehicle Code is amended to read:

3072. (a) (1) Except as otherwise provided in subdivision (b), if a franchisor seeks to enter into a franchise
establishing an additional meter-vehicle-dealership—within- recreational vehicle dealership, or seeks to relocate
an existing recreational vehicle dealership, that has a relevant market area where— in which the same
recreational vehicle line-make is } vehi i
represented, the franchisor shall, in writing, first notify the board and each franchisee in that recreational [
vehicle line-make in the relevant market area of the franchisor’s intention to establish an additional dealership '
or to relocate an existing deatership—within—erinte—that-market-area— dealership. Within 20 days of receiving
the notice, satisfying the requirements of this section, or within 20 days after the end of any appeal procedure
provided by the franchisor, any franchisee required to be given the natice may file with the board a protest to l
|
|

establishing—errelocating—the-dealership— the proposed dealership establishment or relocation described in the

franchisor’s notice. If, within this time, a franchisee files with the board a request for additional time to file a
| protest, the board or its seeretary;- executive director, upon a showing of good cause, may grant an additional
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; 10 days to file the protest. When a protest is filed, the board shall inform the franchisor that a timely protest
has been filed, that a hearing is required pursuant to Section 3866; 3080, and that the franchisor shall not
| establish the proposed dealership or relocate the prepesed existing dealership until the board has held a
hearing as provided in Section 3866; 3080, nor thereafter, if the board has determined that there is good
cause for not permitting the establishment of the proposed recreational vehicle dealership or relocation of the
existing recreational vehicle dealership. In the event of multiple protests, hearings may be consolidated to

expedite the disposition of the issue,

a line to segregate it from the rest of the text, the following statement:

cause, may grant you an additional 10 days to file the protest.”

(b) Subdivision (a) does not apply to any of the following:

mile of, the existing dealership location.

390 days.

accordance with subdivision {a) where applicable.

more shall be deemed the establishment of an additional sreter recreational vehicle dealership.

in truck campers.

SEC. 8. Section 3072.5 of the Vehicle Code is amended to read:

vehicles defined by the terms of a written agreement that complies with Section 334~ 331.3.

SEC. 9. Section 3073 of the Vehicle Code is amendead to read:

following:

(2) The permanency of the investment.
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(2) The written notice shall contain, on the first page thereof in at least 12-point bold type and circumscribed by

“NOTICE TO DEALER: You have the right to file a protest with the NEW MOTOR VEHICLE BOARD in Sacramento
and have a hearing on your protest under the terms of the California Vehicle Code if you oppose this action. You
must file your protest with the board within 20 days of your receipt of this notice, or within 20 days after the
end of any appeal procedure that is provided by us to you. If, within this time, you file with the board a request
for additional time to file a protest, the board or its seeretary,— executive director, upon a showing of good

(1) The relocation of an existing dealership to any location that is both within the same city as, and within one

(2) The establishment at any location that is both within the same city as, and within one-quarter mile of, the
location of a dealership of the same recreational vehicle line-make that has been out of operation for less than

(3) A display of vehicles at a fair, exposition, or similar exhibit if no actual sales are made at the event and the
display does not exceed 30 days. This paragraph may not be construed to prohibit a new vehicle dealer from
establishing a branch office for the purpose of selling vehicles at the fair, exposition, or similar exhibit, even
though that event is sponsored by a financial institution, as defined in Section 31041 of the Financial Code, or
by a financial institution and a licensed dealer. The establishment of these branch offices, however, shall be in |

(4) An annual show sponsored by a national trade association of recreational vehicle manufacturers that
complies with all of the requirements of subdivision (d) of Section 11713.15.

(c) For the purposes of this section, the reopening of a dealership that has not been in operation for one year or

(d) For the purposes of this section and Section 3073, a “meter "recreational vehicle dealership” or
“dealership” is any authorized facility at which a franchisee offers for sale or lease, displays for sale or lease, or
sells or leases new recreational vehicles, as defined in subdivision (a) of Section 18010 of the Health and Safety
Code. A “meter "recreational vehicle dealership” or "dealership” does not include a dealer who deals exclusively

3072.5. For the purposes of this article, a “recreational vehicle line-make” is a group or groups of recreational

3073. In determining whether good cause has been established for not entering into a recreational vehicle
franchise or relocating an additienal-franchise—for existing dealership of the same recreational vehicle line-
make, the board shall take into consideration the existing circumstances, including, but not limited to, all of the

Page 5 of 25

(b) The effect on the retail recreational vehicle business and the consuming public in the relevant market area.
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(c) Whether it is injurious to the public welfare for an additional recreational vehicle franchise to be
established: established or an existing dealership be relocated.

(d) Whether the franchisees of the same recreational vehicle line-make in that the relevant market area are
providing adequate competition and convenient consumer care for the motor vehicles of the recreational vehicle
line-make in the market area. In making this determination, the board shall consider the adequacy of
recreational vehicle sales and, if required by the franchise, service facilities, equipment, supply of vehicle parts,
and qualified service personnel.

(e) Whether the establishment of an additional franchise would increase competition and therefore be in the
public interest.

SEC. 10. Section 3074 of the Vehicle Code is amended to read:

3074. (a) A franchisor shall specify to its franchisees the delivery and preparation obligations of the franchisees
prior to delivery of new recreational vehicles to retail buyers. A copy of the delivery and preparation abligations,
which shall constitute the franchisee’s only responsibility for product liability between the franchisee and the
franchisor but which shall not in any way affect the franchisee’s responsibility for product liability between the
purchaser and either the franchisee or the franchisor, and a schedule of compensation to be paid franchisees for
the worlk and services they shall be required to perform in connection with the delivery and preparation
obligations shall be filed with the board by franchisors, and shall constitute the compensation as set forth on the
schedule. The schedule of compensation shall be reasonable, with the reasonableness thereof being subject to
the approval of the board, previding if a franchisee files a notice of protest with the board. In determining the
reasonableness of the schedules, the board shall consider all relevant circumstances, including, but not limited
to, the time required to perform each function that the dealer is obligated to perform and the appropriate labor
rate.

(b) Upon delivery of the vehicle, the franchisee shall give a copy of the delivery and preparation obligations to
the purchaser and a written certification that he-ershe- the franchisee has fulfilled these obligations.

SEC. 11. Section 3078 of the Vehicle Code is amended to read:

3078. (a) If the board receives a complaint from a member of the public seeking a refund involving the sale or
lease of, or a replacement of, a recreational vehicle, as defined in subdivision (a) of Section 18010 of the Health
and Safety Code, from a meter recreational vehicle dealership, as defined in paragraph—b—ofsubdivisien
{e3 subdivision (d) of Section 3072, the board shall recommend that the complainant consult with the
Department of Consumer Affairs.

(b) Nething—in—this—chapter—affects This chapter does not affect a person’s rights regarding a transaction
involving a recreational vehicle as defined in subdivision (a), to maintain an action under any other statute,
including, but not limited to, applicable provisions of Title 1.7 (commencing with Section 1790) of Part 4 of
Division 3 of the Civil Code.

SEC. 12. Section 3079 of the Vehicle Code is amended to read:

3079. This article applies only to a recreational vehicle franchise entered into or renewed on or after January 1,
2004,

SEC. 13. Section 3080 is added to the Vehicle Code, to read:

3080. (a) Upon receiving a protest pursuant to Section 3070, 3072, 3074, 3075, or 3076, the board shall fix a
time and place of hearing within 60 days of the order, and shall send by certified mail a copy of the order to the
franchisor, the protesting franchisee, and all individuals and groups that have requested notification by the
board of protests and decisions of the board. The board or its executive director may, upen a showing of good
cause, accelerate or postpone the date initially established for a hearing, but the hearing shall not be
rescheduled more than 90 days after the board’s initial order. For the purpose of accelerating or postponing a
hearing date, "good cause” includes, but is not limited to, the effects upon, and any irreparable harm to, the
parties or interested persons or groups if the request for a change in hearing date is not granted. The board or
an administrative law judge designated by the board shall hear and consider the oral and documented evidence
introduced by the parties and other interested individuals and groups, and the board shall make its decision
solely on the record so made. Chapter 4.5 (commencing with Section 11400) of Part 1 of Division 3 of Title 2 of
the Government Code and Sections 11507.3, 11507.6, 11507.7, 11511, 11511.5, 11513, 11514, 11515, and
11517 of the Government Code apply to these proceedings.
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(b) In a hearing on a protest filed pursuant to Section 3070 or 3072, the franchisor shall have the burden of
proof to establish that there is good cause to modify, replace, terminate, or refuse to continue a franchise. The
franchisee shall have the burden of proof to establish that there is good cause not to enter into a franchise
establishing an additional recreational vehicle dealership or relocating an existing recreational vehicle
dealership.

(c) Except as otherwise provided in this chapter, in a hearing on a protest alleging a violation of, or filed
pursuant to, Section 3074, 3075, or 3076, the franchisee shall have the burden of proof, but the franchisor has
the burden of proof to establish that a franchisee acted with intent to defraud the franchisor when that issue is
material to a protest filed pursuant to Section 3075 or 3076.

SEC. 14. Section 3081 is added to the Vehicle Code, to read:

3081. (a) The decision of the board shall be in writing and shall contain findings of fact and a determination of |
the issues presented. The decision shall sustain, conditionally sustain, overrule, or conditionally overrule the
protest. Conditions imposed by the board shall be for the purpose of assuring performance of binding
contractual agreements between franchisees and franchisors or otherwise serving the purposes of this article. If
the board fails to act within 30 days after the hearing, within 30 days after the board receives a proposed
decision when the case is heard before an administrative law judge alone, or within a period necessitated by
Section 11517 of the Government Code, or as may be mutually agreed upon by the parties, then the proposed
action shall be deemed to be approved. Copies of the board’s decision shall be delivered to the parties
personally or sent to them by certified mail, as well as to all individuals and groups that have requested
notification by the board of protests and decisions by the board. The board’s decision shall be final upon its
delivery or mailing and a reconsideration or rehearing is not permitted.

(b) Notwithstanding subdivision (c) of Section 11517 of the Government Code, if a protest is heard by an
administrative law judge alone, 10 days after receipt by the board of the administrative law judge’s proposed
decision, a copy of the proposed decision shall be filed by the board as a public record and a copy shall be
served by the board on each party and his or her attorney.

SEC. 15. Section 3082 is added to the Vehicle Code, to read:

3082. Either party may seek judicial review of final decisions of the board. Time for filing for the review shall not
be more than 45 days from the date on which the final order of the board is made public and is delivered to the
parties personally or is sent to them by certified mail.

SEC. 16. Section 11705 of the Vehicle Code is amended to read:

11705. (a) The department, after notice and hearing, may suspend or revoke the license issued to a dealer,
transporter, manufacturer, manufacturer branch, remanufacturer, remanufacturer branch, distributor, or
distributor branch upon determining that the person to whom the license was issued is not lawfully entitled \
thereto, or has done any of the following:

(1) Filed an application for the license using a false or fictitious name not registered with the proper authorities,
or knowingly made a false statement or knowingly concealed a material fact, in the application for the license.

(2) Made, or knowingly or negligently permitted, an illegal use of the special plates issued to the licensee.

(3) Used a false or fictitious name, knowingly made a false statement, or knowingly concealed a material fact,
in an application for the registration of a vehicle, or otherwise committed a fraud in the application.

(4) Failed to deliver to a transferee lawfully entitled thereto a properly endorsad certificate of ownership.
(5) Knowingly purchased, sold, or otherwise acquired or disposed of a stolen motor vehicle.

(6) Failed to provide and maintain a clear physical division between the type of business licensed pursuant to
this chapter and any other type of business conducted at the established place of business.

(7} Willfully violated Section 3064—eF3065 3064, 3065, 3074, or 3075 or any rule or regulation adopted
[ pursuant thereto.

(8) Violated any provision of Division 3 (commencing with Section 4000) or any rule or regulation adopted
pursuant thereto, or subdivision (a) of Section 38200.
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(9) Violated any provision of Division 4 (commencing with Section 10500) or any rule or regulation adopted
pursuant thereto.

(10) Violated any provision of Article 1 (commencing with Section 11700) of Chapter 4 of Division 5 or any rule
or regulation adopted pursuant thereto.

(11) Violated any provision of Part 5 (commencing with Section 10701) of Division 2 of the Revenue and
Taxation Code or any rule or regulation adopted pursuant thereto.

(12) Violated any provision of Chapter 3332b 2b (commencing with Section 2981) of Title 14 of Part 4 of
Division 3 of the Civil Code or any rule or regulation adopted pursuant thereto.

(13) Submitted a check, draft, or money order to the department for any obligation or fee due the state which '
was dishonored or refused payment upon presentation.

(14) Has caused any person to suffer any loss or damage by reason of any fraud or deceit practiced on that ‘
person or fraudulent representations made to that person in the course of the licensed activity.

For purposes of this paragraph, "fraud” includes any act or omission which is included within the definition of
either "actual fraud” or "constructive fraud” as defined in Sections 1572 and 1573 of the Civil Code, and “deceit”
has the same meaning as defined in Section 1710 of the Civil Code. In addition, “fraud” and “deceit” include,
but are not limited to, a misrepresentation in any manner, whether intentionally false or due to gross
negligence, of a material fact; a promise or representation not made honestly and in good faith; an intentional
failure to disclose a material fact; and any act within Section 484 of the Penal Code.

For purposes of this paragraph, “person” also includes a governmental entity.
(15) Failed to meet the terms and conditions of an agreement entered into pursuant to Section 11707,

| (16) Violated Section 43151, 43152, or 43153 of, or subdivision (b) of Section 44072.10 of, the Health and
Safety Code.

(17) Failed to repay a claim paid by the Consumer Motor Vehicle Recovery Corporation as provided in
subdivision (i) of Section 11703.

(18) As a buy-here-pay-here dealer, violated any provision of Chapter 11 (commencing with Section 7500) of
Bivisiens Division 3 of the Business and Professions Code or any rule or regulation adopted pursuant to those
pravisions.

(b) Any of the causes specified in this chapter as a cause for refusal to issue a license to a transporter,
manufacturer, manufacturer branch, remanufacturer, remanufacturer branch, distributor, distributor branch, or
dealer applicant is cause to suspend or revoke a license issued to a transporter, manufacturer, manufacturer
branch, remanufacturer, remanufacturer branch, distributor, distributor branch, or dealer.

(c) Except as provided in Section 11707, every hearing provided for in this section shall be conducted pursuant ‘
to Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code. }
|

SEC. 17. Section 11713.1 of the Vehicle Code is amended to read:

11713.1. It is a violation of this code for the holder of a dealer’s license issued under this article to do any of the
following:

(a) Advertise a specific vehicle for sale without identifying the vehicle by its model, model-year, and either its
license number or that portion of the vehicle identification number that distinguishes the vehicle from all other
vehicles of the same make, model, and model-year. Model-year is not required to be advertised for current
model-year vehicles. Year madels are no longer current when ensuing year models are available for purchase at
retail in California. An advertisement that offers for sale a class of new vehicles in a dealer's inventory,
consisting of five or more vehicles, that are all of the same make, model, and model-year is not required to
include in the advertisement the vehicle identification numbers or license numbers of those vehicles.

(b) Advertise the total price of a vehicle without including all costs to the purchaser at time of sale, except
taxes, vehicle registration fees, the California tire fee, as defined in Section 42885 of the Public Resources
Code, emission testing charges not exceeding fifty dollars ($50), actual fees charged for certificates pursuant to
Section 44060 of the Health and Safety Code, finance charges, and any dealer document processing charge or
charge to electronically register or transfer the vehicle.
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(c) (1) Exclude from an advertisement of a vehicle for sale that there will be added to the advertised total price 1
at the time of sale, charges for sales tax, vehicle registration fees, the California tire fee, the fee charged by the
state for the issuance of a certificate of compliance or noncompliance pursuant to a statute, finance charges, a
charge to electronically register or transfer the vehicle, and a dealer document processing charge.

(2) The obligations impased by paragraph (1) are satisfied by adding to the advertisement a statement
containing no abbreviations and that is worded in substantially the following form: “Plus government fees and
taxes, any finance charges, any dealer document processing charge, any electronic filing charge, and any
emissicn testing charge.”

(3) For purposes of paragraph (1), “advertisement” means an advertisement in a newspaper, magazine, or
direct mail publication that is two or more columns in width or one column in width and more than seven inches
in length, or on a Web page of a dealer’s Internet Web site that displays the price of a vehicle offered for sale
on the Internet, as that term is defined in paragraph (6) of subdivision (f) of Section 17538 of the Business and
Professions Code.

(d) Represent the dealer document processing charge, electronic registration or transfer charge, or emission
testing charge, as a governmental fee.

(e) Fail to sell a vehicle to a person at the advertised total price, exclusive of taxes, vehicle registration fees,
the California tire fee, the fee charged by the state for the issuance of a certificate of compliance or
noncompliance pursuant to a statute, finance charges, mobilehome escrow fees, the amount of a city, county,
or city and county imposed fee or tax for a mobilehome, a dealer document processing charge, an electronic
registration or transfer charge, and a charge for emission testing not to exceed fifty dollars ($50) plus the
actual fees charged for certificates pursuant to Section 44060 of the Health and Safety Cade, while the vehicle
remains unsold, unless the advertisement states the advertised total price is goad only for a specified time and
the time has elapsed. Advertised vehicles shall be sold at or below the advertised total price, with statutorily
permitted exclusions, regardless of whether the purchaser has knowledge of the advertised total price.

(f) (1) Advertise for sale, sell, or purchase for resale a new vehicle of a line-make for which the dealer does not
hold a franchise.

(2) This subdivision does not apply to a transaction involving the following:

(A) A mobilehome.

&) (B) A commercial coach, as deﬁnéd in Section 18001.8 of the Health and Safety Code.

B} (C) An off-highway motor vehicle subject to identification as defined in Section 38012.

&} (D) A manufactured home.

{5} (E) A new vehicle that will be substantially altered or modified by a converter prior to resale.
53 (F) A commercial vehicle with a gross vehicle weight rating of more than 10,000 pounds.

) (G) A vehicle purchased for export and exported outside the territorial limits of the United States without
being registered with the department.

5 (H) A vehicle acquired in the ordinary course of business as a new vehicle by a dealer franchised to sell that
vehicle, if all of the following apply:

(i) The manufacturer or distributor of the vehicle files a bankruptcy petition.

(i) The franchise agreement of the dealer is terminated, canceled, or rejected by the manufacturer or
distributor as part of the bankruptcy proceedings and the termination, cancellation, or rejection is not a result
of the revocation by the department of the dealer’s license or the dealer’s conviction of a crime.

(iii) The vehicle is held in the inventory of the dealer on the date the bankruptcy petition is filed.
(iv) The vehicle is sold by the dealer within six months of the date the bankruptcy petition is filed.

(3) Subparagraph {5 (H) of paragraph (2) does not entitle a dealer whose franchise agreement has been
terminated, canceled, or rejected to continue to perform warranty service repairs or continue to be eligible to ‘
offer or receive cansumer or dealer incentives offered by the manufacturer or distributor. 3
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(g9) Sell a park trailer, as specified in Section 18009.3 of the Health and Safety Code, without disclosing in
writing to the purchaser that a park trailer is required to be moved by a transporter or a licensed manufacturer
or dealer under a permit issued by the Department of Transportation or a local authority with respect to
highways under their respective jurisdictions,

(h) Advertise free merchandise, gifts, or services provided by a dealer contingent on the purchase of a vehicle.
“Free” includes merchandise or services offered for sale at g price less than the seller’s cost of the merchandise
or services.

(i} (1) Advertise vehicles, and related goods or services, at a specified dealer price, with the intent not to supply
reasonably expectable demand, unless the advertisement discloses the number of vehicles in stock at the
advertised price. In addition, whether or not there are sufficient vehicles in stock to supply a reasonably
expectable demand, when phrases such as “starting at,” “from,” “beginning as low as,” or words of similar
import are used in reference to an advertised price, the advertisement shall disclose the number of vehicles
available at that advertised price.

(2) For purposes of this subdivision, in a newspaper advertisement for a vehicle that is two model-years old or
newer, the actual phrase that states the number of vehicles In stock at the advertised price shall be printed in a
type size that is at least equal to one-quarter of the type size, and In the same style and color of type, used for
the advertised price. However, In no case shall the phrase be printed In less than 8-point type size, and the
phrase shall be disclosed immediately above, below, or beside the advertised price without intervening words,
pictures, marks, or symbols.

(3} The disclosure required by this subdivision is in addition to any other disclosure required by this code or any
regulation regarding identifying vehicles advertised for sale.

(J) Use “rebate” or similar words, including, but rot limited to, “cash back,” in advertising the sale of a vehicle
unless the rebate is expressed in a specific dollar amount and is in fact a rebate offered by the wvehicle
manufacturer or distributor, a finance company affitiated with a vehicle manufacturer or distributor, a regulated
utility, or a governmental entity directly to the retail purchaser of the vehicle or to the assignee of the retail
purchaser.

(k) Require a persan to pay a higher price for a vehicle and related goods or services for receiving advertised
credit terms than the cash price the same person would have to pay to purchase the same vehicle and related
goods or services. For the purpose of this subdivision, “cash price” has the same meaning as defined in
subdivision (e) of Section 2981 of the Civil Code.

(1) Advertise a guaranteed trade-in allowance.

{m) Misrepresent the authority of a salesperson, representative, or agent to negotiate the final terms of a
transaction.

(n) (1} Use “invoice," “dealer’s inveice,” “wholesale price,” or similar terms that refer to a dealer's cost for a
vehicle in an advertisement for the sale of a vehicle or advertise that the selling price of a vehicle is above,
below, or at either of the following:

(A) The manufacturer’s or distributor's inveice price to a dealer.
{B) A dealer’s cost.
(2) This subdivision does not apply tc either of the following:

(A) A communication occurring during face-to-face negotiations for the purchase of a specific vehicle if the
prospective purchaser initiates a discussion of the vehicle’s invoice price or the dealer's cost for that vehicle.

(B} A communication between a dealer and a prospective commercial purchaser that is not disseminated to the
general public. For purposes of this subparagraph, a "commaercial purchaser” means a dealer, lessor, lessor-
retailer, manufacturer, remanufacturer, distributor, financiat institution, governmental entity, or person who
purchases 10 ar more vehicles during a year.

{0} Violate a law prohibiting bait and switch advertising, including, but not limited to, the guides against bait
advertising set forth in Part 238 (cormmencing with Section 238) of Title 16 of the Code of Federal Regulaticns,
as those regulations read on January 1, 1988,
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(p) Make an untrue or misleading statement Indicating that a vehicle is equipped with all the factory-installed
optional equipment the manufacturer offers, inciuding, but not limited to, a false statement that a vehicle is
“fully factory equipped.”

{q) Affix on a new vehicle a supplemental price sticker containing a price that represents the dealer's asking
price that exceeds the manufacturer’s suggested retail price unless all of the following occur:

(1) The supplemental sticker clearly and conspicuously discloses in the largest print appearing on the sticker,
other than the print size used for the dealer's name, that the supplemental sticker price is the dealer's asking
price, or words of similar import, and that it is not the manufacturer's suggested retall price, -

(2} The supplemental sticker clearly and conspicucusly discloses the manufacturer’s suggested retail price.

(3) The supplemental sticker lists each item that is not included in the manufacturer's suggested retail price,
and discloses the additional price of each item. If the supplemental sticker price is greater than the sum of the
manufacturer's suggested retail price and the price of the items added by the dealer, the supplemental sticker
price shall set forth that difference and describe it as "added mark-up.”

(r) Advertise an underselling claim, ncluding, but not limited to, “we have the lowest prices” or “we will beat
any dealer’s price,” unless the dealer has conducted a recent survey showing that the dealer sells its vehicles at
lower prices than another licansee In its trade area and maintains records to adequately substantiate the claims.
The substantiating records shall be made available to the department upon request,

(3) (1} Advertise an incentive offered by the manufacturer or distributor if the dealer is required to contribute to
the cost of the incentive as a condition of participating in the incentive program, unless the dealer discloses in a
clear and conspicuous manner that dealer participation may affect consumer cost.

{2) For purposes of this subdivision, “incentive” means anything of value offered to induce people to purchase a
vehicle, including, but not limited to, discounts, savings claims, rebates, below-market finance rates, and free
merchandise or services.

(t) Display or offer for sale a used vehicle unless there is affixed to the vehicle the Federal Trade Commission’s
Buyer's Guide as requirad by Part 455 of Title 16 of the Code of Federal Regulations.

(u} Fail to disclose in writing to the franchisor of a new moter vehicle dealer the name of the purchaser, date of
sale, and the vehicle identification number of each new motor vehicle sold of the line-make of that franchiser,
or intentionally submit to that franchisor a false name for the purchaser or false date for the date of sale.

(v) Enter into a contract for the retail sale of a motor vehicle unless the contract clearly and conspicuously
discloses whether the vehicle is being sold as a new vehicle or a used vehicle, as defined in this code.

(w) Use a simulated check, as defined in subdfvision (a) of Section 22433 of the Business and Professions Code,
in an advertisement for the sale or lease of & vehicla,

(x) Fail to disclose, in a clear and conspicusus manner in at least 10-point boldface type on the face of a
contract for the retail sale of a new metor vehicle that this transaction is, or is not, subject to a fee received by
an autobroker from the selling new motor vehicle dealer, and the name of the autobroker, if applicable.

(v} Sell or lease a new motor vehicle after Octobar 1, 2012, unless the dealer has a contractual agreement with
the department to be a private industry partner pursuant to Section 1685. This subdivision does not apply to
the sale or lease of a mectorcycle or off-highway motor vehicle subject to identification under Section 38010 or a
recreational vehicle as defined in Section 18010 of the Health and Safety Code.

(z) As used in this section, "make” and “model” have the same meaning as is provided in Section 565,12 of
Title 49 of the Cede of Federal Regulations,

SECG. 18, Section 11713.3 of the Vehicle Code is amended to read:

11713.3. It is unlawful and a violation of this code for a manufacturer, manufacturer branch, distributor, or
distributor branch licensed pursuant to this code to do, directly or indirectly through an affiliate, any of the
following:

(a) To refuse or fail to deliver in reasonable quantitias and within a reasonable time after receipt of an order
from a dealer having a franchise for the retall sale of a new vehicle sold or distributed by the manufacturer or
distributor, a new vehicle or parts or accessories to new vehicles as are covered by the franchise, if the vehicle,
parts, or accessories are publicly advertised as being avallable for delivery or actually being delivered. This
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subdivision is not violated, however, if the failure is caused by acts or causes beyond the control of the
manufacturer, manufacturer branch, distributor, or distributor branch.

(b) To prevent or require, or attempt to prevent or reguire, by contract or otherwise, a change in the capital
structure of a dealership or the means by or through which the dealer finances the operation of the dealership,
If the dealer at all times meets reasonable capltal standards agreed to by the dealer and the manufacturer or
distributor, and if a change in capital structure does not cause a ¢hange in the principal management or have
the effect of a sale of the franchise withcut the consent of the manufacturer or distributor,

(c) To prevent or require, or attempt to prevent or require, a dealer to ¢change the executive management of a
dealership, other than the principal dealership operator or operators, if the franchise was granted to the dealer
in refiance upon the personal qualifications of that person.

(d) (1) Except as provided in subdivision (t), to prevent or require, or attempt to prevent or require, by contract
or otherwise, a dealer, or an officer, partner, or stockholder of a dealership, the sale or transfer of a part of the
interest of any of them to another person. A dealer, officar, partner, or stockholder shall not, however, have the
right to sell, transfer, or assign the franchise, or a right thereunder, without the censent of the manufacturer or
distributor except that the consent shall not be unreasonably withheld.

{2) (A) For the transferring franchisee to fail, prior to the sale, transfer, or assignment of a franchisee or the
sale, assignment, or transfer of all, or substantially all, of the assets of the franchised business or a controlling
interest in the franchised business to another person, to notify the manufacturer or distributor of the
franchisee's decision to sell, transfer, or assign the franchise. The notice shall be in writing and shall include all
of the following:

(i) The proposed transferee’s name and address.

(iiy A copy of all of the agreements relating to the sale, assignment, or transfer of the franchised business or its
assels.

(ili} The proposed transferee’s application for approval to become the successor franchisee. The application shall
Include forms and related information generally utilized by the manufacturer or distributor in reviewing
prospective franchisaes, if those forms are readily made available to existing franchisees. As soon as practicable
after receipt of the proposed transferee’s appfication, the manufacturer or distributor shall notify the franchisee
and the proposed transferee of information needed to make the application complete.

(B) For the manufacturer or distributor, to fail, on or hefore 60 days after the receipt of all of the information
required pursuant to subparagraph (A), or as extended by a written agreement between the manufacturer or
distributor and the franchisee, to notify the franchisee of the approval or the disapproval of the sale, transfer, or
asslgnment of the franchise. The notice shall be in writing and shall be personally served or sent by certified
mail, return receipt requested, or by guaranteed overnight delivery service that provides verification of delivery
and shall be directed to the franchisee. A proposed sale, assignment, or transfer shall be deemed approved,
unless disapproved by the franchisor in the manner provided by this subdivision. If the proposed sale,
assignment, or transfer is disagproved, the franchisor shall include in the notice of disapproval a statement
setting forth the reasons for the disapproval.

(3) In an action in which the manufacturer’s or distributor's withholding of consent under this subdivision or
subdivision (e} is an issue, whather the withholding of consent was unreasonable is a question of fact requiring
consideration of all the existing circumstances.

(e} To prevent, or attempt to prevent, a dealer from receiving fair and reasonable compensation for the value of
the franchised business. There shall not be a transfer or assignment of the dealer's franchise without the
consent of the manufacturer or distributor, which consent shall not be unreasonably withheld or conditionad
upon the release, assignment, novation, waiver, estoppel, or modification of a claim or defense by the dealer,

(f) To obtain money, goods, services, or another benefit from a person with whom the dealer does business, on
account of, or in relaticn to, the transaction between the dealer and that other person, other than for
compensation for services rendered, unless the benefit is promptly accounted for, and transmitted to, the
dealer,

{g) (1) Except as provided in paragraph {3), to obtain from a dealer or enforce against a dealer an agreement,
provision, release, assignment, novation, waiver, or estoppei that does any of the following:
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{A) Modifies or disclaims a duty or obligation of a manufacturer, manufacturer branch, distributor, distributor
branch, or representative, or a right or privilege of a dealer, pursuant to Chapter 4 (commencing with Section
11700) of Division 5 or Chapter 6 (commencing with Section 3000) of Division 2.

(B) Limits or constrains the right of a dealer to file, pursue, or submit evidence in connection with a protest
hefore the board.

{C) Requires a dealer to terminate a franchise.

(D) Requires a controversy between a manufacturer, manufacturer branch, distributor, distributor branch, or
representative and a dealer to be referred to a person for a binding determination. However, this subparagraph
does not prohibit arbitration before an independent arbitrator, provided that whenever a motor vehicle franchise
contract provides for the use of arbitration to resolve a controversy arising out of, or relating to, that contract,
arbitration may be .used to settle the controversy only if, after the controversy arises, all parties to the
controversy consent In writing to use arbitration to settle the controversy. For the purpose of this
subparagraph, the terms “motor vehicle” and “motor vehicle franchise contract” shall have the same meaning
as defined in Section 1226 of Title 15 of the United States Code. If arbitration is elected to settle a dispute
under a motor vehicle franchise contract, the arbitrator shall provide the parties to the arbitration with a written
explanation of the factuai and legal basis for the award.

{2) An agreement, provision, release, assignment, novation, waiver, or estoppel prohibited by this subdivision
shall be unenforceable and void,

(3) This subdivision does not do any of the foilowing:

(A) Limit or restrict the terms upon which parties to a protest before the board, civil action, or other proceeding
can settle or resolve, or stipulate to evidentiary or procedural matters during the course of, a protest, civil
action, or other proceeding.

(B) Affect the enforceability of any stipulated order or other order entered by the board.

(C) Affect the enforceability of any provision in a contract if the provision is not prohibited under this subdivision
or any cther law.

(D) Affect the enforceability of a provision in any contract entered inte on or before December 31, 2011,

(E) Prohibit a dealer from waiving its right to file a protest pursuant to Section 3065.1 if the waiver agreement
is entered into after a franchisor incentive program claim has been disapproved by the franchisor and the
waiver is voluntarily given as part of an agreement to settle that claim.

(F} Prohibit & veluntary agreement supported by valuable consideration, other than granting or renewing a
franchise, that does both of the following:

(i) Provides that a dealer establish or maintain exclusive facilities, personnel, or display space or provides that a
dealer make a material alteration, expansion, or addition to a dealership facility.

(i} Contains no waiver or other provision prohibited by subparagraph (A}, (B}, (C), or {D) of paragraph (1).

(G) Prohibit an agreement separate from the franchise agreement that implements a dealer's election to
terminate the franchise If the agreement Is conditioned only on a specified time for termination or payment of
consideration to the dealer.

(H) (i) Prohibit a voluntary waiver agreement, supported by valuable consideration, other than the
consideration of renewing a franchise, to waive the right of a dealer to file a protest under Section 3062 for the
proposed establishment or relocation of a specific proposed dealership, if the walver agreement provides all of
the following:

(I} The approximate address at which the proposed dealership will be located.

(II) The planning potential used to establish the proposed dealership’s facility, personnel, and capital
requirements.

(III} An approximation of projected vehicle and parts sales, and number of vehicles to be serviced at the
proposed dealership.
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(IV) Whether the franchisor or affiliate will hold an ownership interest in the proposed dealership or real
property of the proposed dealership, and the approximate percentage of any franchisor or affiliate ownership
interest in the proposed dealership.

(V) The line-makes to be operated at the proposed dealership. i

(VI) If known at the time the waiver agreement is executed, the identity of the dealer who will operate the
proposed dealership.

(VII) The date the waiver agreement is to expire, which may not be more than 30 months after the date of
execution of the waiver agreement.

(ii) Notwithstanding the provisions of a waiver agreement entered into pursuant to the provisions of this
subparagraph, a dealer may file a protest under Section 3062 if any of the information provided pursuant to
clause (i) has become materially inaccurate since the waiver agreement was executed. Any determination of the
enforceability of a waiver agreement shall be determined by the board and the franchisor shall have the burden
of proof.

(h) To increase prices of motor vehicles that the dealer had ordered for private retail consumers prior to the
dealer's receipt of the written official price increase notification. A sales contract signed by a private retail
consumer is evidence of the order. In the event of manufacturer price reductions, the amount of the reduction
received by a dealer shall be passed on to the private retail consumer by the dealer if the retail price was
negotiated on the basis of the previous higher price to the dealer. Price reductions apply to all vehicles in the
dealer’s inventory that were subject to the price reduction. Price differences applicable to new model or series
motor vehicles at the time of the introduction of new madels or series shall not be considered a price increase

or price decrease. This subdivision does not apply to price changes caused by either of the following:
(1) The addition to a maotor vehicle of required or optional equipment pursuant to state or federal law. §
(2) Revaluation of the United States dollar in the case of a foreign-make vehicle.

(i) To fail to pay to a dealer, within a reasonable time following receipt of a valid claim by a dealer thereof, a
payment agreed to be made by the manufacturer or distributor to the dealer by reason of the fact that a new
vehicle of a prior year model is in the dealer’s inventory at the time of introduction of new model vehicles.

(i) To deny the widow, widower, or heirs designated by a deceased owner of a dealership the opportunity to
participate in the ownership of the dealership or successor dealership under a valid franchise for a reasonable
time after the death of the owner.

(k) To offer refunds or other types of inducements to a person for the purchase of new motor vehicles of a
certain line-make to be sold to the state or a political subdivision of the state without making the same offer to
all other dealers in the same line-make within the relevant market area.

() To modify, replace, enter into, relocate, terminate, or refuse to renew a franchise in violation of Article 4
(commencing with Section 3080) or Article 5 (commencing with Section 3070) of Chapter 6 of Division 2.

(m) To employ a person as a representative who has not been licensed pursuant to Article 3 (commencing with
Section 11900) of Chapter 4 of Division 5.

(n) To deny a dealer the right of free association with another dealer for a lawful purpose.

(0) (1) To compete with a dealer in the same line-make operating under an agreement or franchise from a
manufacturer or distributor in the relevant market area.

(2) A manufacturer, branch, or distributor or an entity that controls or is controlled by; by a manufacturer,
branch, or distributor, shall not, however, be deemed to be competing in the following limited circumstances:

(A) Owning or operating a dealership for a temporary period, not to exceed one year at the location of a former
dealership of the same line-make that has been out of operation for less than six months. However, after a
showing of good cause by a manufacturer, branch, or distributor that it needs additional time to operate a
dealership in preparation for sale to a successor independent franchisee, the board may extend the time period.

(B) Owning an interest in a dealer as part of a bona fide dealer development program that satisfies all of the [
following requirements: [
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(i) The sole purpose of the program is to make franchises available to persons lacking capital, training, business
experience, or other qualities ordinarily required of prospective franchisees and the dealer development
candidate is an individual who is unable to acquire the franchise without assistance of the program.

(ii) The dealer development candidate has made a significant investment subject to loss in the franchised
business of the dealer. ’

(iii) The program requires the dealer development candidate to manage the day-to-day operations and business
affairs of the dealer and to acquire, within a reasonable time and on reasonable terms and cenditions, beneficial
ownership and contrel of & majority interest in the dealer and disassociation of any direct or Indirect ownership
or control by the manufacturer, branch, or distributor,

(C) Owning a wholly owned subsidiary corporation of a distributor that sells motor vehicles at retail, if, for at
least three years prior to January 1, 1573, the subsidiary corporation has been a wholly owned subsidiary of the
distributor and engaged in the sale of vehicles at retail.

(3) (A) A manufacturer, branch, and distributor that owns or aperates a dealership in the manner described in
subparagraph (A} of paragraph (2) shall give wriiten notice to the board, within 10 days, each time it
commences or terminates operation of a deatership and each time it acquires, changes, or divests itself of an
ownership interest,

(B) A manufacturer, branch, and distributor that cwns an interest in a dealer in the manner described in
subparagraph (B} of paragraph (2) shall give written notice to the board, annually, of the name and location of
each dealer in which it has an ownership interest, the name of the bona fide dealer development owner or
owners, and the ownership interests of each owner expressed as a percentage.

(p) To unfairly discriminate among its franchisees with respact to warranty reimbursement or authority granted
to its franchisees to make warranty adjustments with retail customers.

(q) To sell vehicles to a person not licensed pursuant to this chapter for resale.

(r) To fail to affix an identification number to a park trailer, as described In Section 18009.3 of the Health and
Safety Code, that is manufactured on or after January 1, 1987, and that does not clearly identify the unit as a
park trailer to the department. The cenfiguration of the identification number shall be approved by the
department.

(s} To dishonor a warranty, rebate, or other incentive offered to the public or a dealer in connection with the
retail sale of a new motor vehicle, based solely upon the fact that an autobroker arranged or negotiated the
sale. This subdivision shali not prohibit the disallowance of that rebate or incentive if the purchaser or dealer is
ineligible to receive the rebate or incentive pursuant to any cther term or condition of a rebate or incentive
program.

(t) To exercise a right of first refusal or other right requiring a franchisee or an owner of the franchise to sell,
transfer, or assign to the franchisor, or to a nominee of the franchisor, all or a material part of the franchised
business or of the assets of the franchised business unless all of the following requirements are met:

(1) The franchise authorizes the franchisor to exercise a right of first refusal to acquire the franchised business
or assets of the franchised business in the event of a proposed sale, transfer, or assignment.

{2) The franchisor gives written notice of its exarcise of the right of first refusal no later than 45 days after the
franchisor receives all of the information required pursuant to subparagraph (A) of paragraph (2) of subdivision

(d).

(3) The sale, transfer, or assignment being proposed relates to not less than all or substantially all of the assets
of the franchised business or to a controlling interest in the franchised business.

(4) The proposed transferee is neither a family member of an owner of the franchised business, nor a
managerial employee of the franchisee owning 15 percent -or more of the franchised business, nor a
corporation, partnership, or other legal entity owned by the existing owners of the franchised business. For
purposes of this paragraph, a “family member” means the spouse of an owner of the franchised business, the
child, grandchild, brother, sister, or parent of an owner, or a spouse of one of those family members, This
paragraph does not limit the rights of the franchisor to disapprove a proposed transferee as provided in
subdivision (d).
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(5) Upon the franchisor’s exercise of the right of first refusal, the consideration paid by the franchisor to the
franchisee and owners of the franchised business shall equal or exceed all consideration that each of them were
to have received under the tarms of, or in connection with, the proposed sale, assignment, or transfer, and the
franchisor shall comply with all the terms and conditions of the agreement or agreements to sell, transfer, or
assign the franchised business.

(6) The franchisor shall reimburse the proposed transferee for expenses paid or incurred by the proposed
transferee in evaluating, investigating, and negotiating the proposed transfer to the extent those expenses do
not exceed the usual, custemary, and reasonable fees charged for similar work done in the area in which the
franchised business is located. These expenses include, but are not limited to, legal and accounting expenses,
and expenses incurred for title reports and environmental or cther investigations of real property on which the
franchisee's operations are conducted, The proposed transferee shall provide the franchisor a written
itemization of those expenses, and a capy of all nonprivileged reports and studies for which expenses were
incurred, if any, within 30 days of the proposed transferee’s receipt of a written request from the franchisor for
that accounting. The franchisor shall make payment within 30 days of exercising the right of first refusal.

(u} (1) To unfairly discriminate in favor of a dealership owned or controlled, in whole or in part, by a
manufacturer or distributor or an entity that controls or is controlled by the manufacturer or distributor. Unfair
discrimination includes, but is not limited to, the following:

{A) The furnishing to a franchisee or dealer that is owned or controlled, in whole or in part, by a manufacturer,
branch, or distributor of any of the following:

(i) A vehicle that is not made availabie to each franchisee pursuant to a reasonable allocation formula that is
applied uniformly, and a part or accessory that is nct made available to all franchisees on an equal basis when
there is no reasonable allocation formula that is applied uniformly,

(ii) A vehicle, part, or accessory that Is not made available to each franchisee on comparable delivery terms,
including the time of delivery after the placement of an order. Differences in delivery terms due to geographic
distances or other factors beyond the controf of the manufacturer, branch, or distributor shall not constitute
unfair competition.

(iii) Information obtained from a franchisee by the manufacturer, branch, or distributor coneerning the business
affairs or operations of a franchisee in which the manufacturer, branch, or distributor does not have an
ownership interest. The informaticn includes, but is not limited to, information contained in financial statements
and operating reports, the name, address, or other personal information or buying, leasing, or service behavior
of a dealer customer, and other information that, if provided to a franchisee or dealer owned or controlled by a
manufacturer or distributor, would give that franchisee or dealer a competitive advantage. This clause does not
apply if the information is provided pursuant to a subpoesna or court order, or to aggregated information made
available to all franchisees.

" (iv) Sales or service incentives, discounts, or promational programs that are not made available to all California
franchises of the same line-make on an equal basis.

{B) Referring a prospective purchaser or lessee tc a dealer in which a manufacturer, branch, or distributor has
an ownership interest, unless the prospective purchaser or lessee resides in the area of responsibility assigned
to that dealer or the prospective purchaser or lessee requests to be referred to that dealer.

(2) This subdivision does not prohibit a franchisor from granting a franchise to prospective franchisees or
assisting those franchisees during the course of the franchise relationship as part of a program or programs to
make franchises available to persons lacking capital, training, business experience, or other qualifications
ordinarily required of prospective franchisees.

(v) (1} To access, modify, or extract information from a confidential dealer computer record, as defined in
Section 11713.25, without obtaining the prior written consent of the dealer and without maintaining
administrative, technical, and physical safeguards o protect the security, confidentiality, and integrity of the
information.

(2) Paragraph (1) does not limit a duty that a dealer may have to safeguard the security and privacy of records
maintained by the dealer, ‘

{w) (1) To use electronic, contractual, or cther means to prevent or interfere with any of the following:

{A) The lawful efforts of a dealer to comply with federal and state data security and privacy laws.
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{B} The ability of a dealer to do either of the following:

{i) Ensure that specific data accessed from the dealer's computer system is within the scope of consent
specified in subdivision (v).

(ii) Monitor specific data accessed from or written to the dealer’s computer system,

(2) Paragraph (1) does not limit a duty that a dealer may have to safeguard the security and privacy of records
maintained by the dealer,

(x) (1) To unfairly discriminate against a franchisee selling a service contract, debt cancellation agreement,
maintenance agreement, or similar preduct not approved, endorsed, sponsored, or offered by the
manufacturer, manufacturer branch, distributor, or distributor branch or affiliate. For purposes of this
subdivision, unfair discrimination includes, but is not limited te, any of the following:

(A) Express or implied statements that the dealer is under an obligation to exclusively sell or offer to sell service
contracts, debt cancellation agreements, or similar products approved, endorsed, sponsored, or offared by the
manufacturer, manufacturer branch, distributor, or distributor branch or affiliate.

(B) Express or implied statements that selling or offering to sell service coniracts, debt cancellation
agreements, maintenance agreements, or similar products not approved, endorsed, sponsored, or offered by
the manufacturer, manufacturer branch, distributor, or distributor branch er affiliate, or the failure to seil or
offer to sell service contracts, debt cancellation agreements, maintenance agreements, or similar products
approved, endorsed, sponsored, or offered by the manufacturer, manufacturer branch, distributor, or distributor
branch or affiliate will have any negative consequences for the dealer.

(C) Measuring a dealer’s performance under a franchise agreement based upon the sale of service contracts,
debt cancellation agreements, ot similar products approved, endorsed, sponsored, or offered by the
manufacturer, manufacturer branch, distributor, or distributor branch or affiliate.

(D) Requiring a dealer to actively promote the sale of service contracts, debt cancellation agreements, or
similar products approved, enclorsed, sponscred, or offered by the manufacturer, manufacturer branch,
distributor, or distributor branch or affiliate.

(E) Conditioning access to vehicles or parts, or vehicle sales or service incentives upon the sale of service
contracts, debt canceliation agreements, or similar products approved, endorsed, sponsored, or offared by the
manufacturer, manufacturer branch, distributor, or distributor branch or affiliate.

(2} Unfair discrimination does not include, and nothing shall prohibit a manufacturer from, offering an incentive
program to vehicle dealers who voluntarily sell or offer to sell service contracts, debt cancellation agreements,
or similar products approved, endorsed, sponsored, or offered by the manufacturer, manufacturer branch,
distributor, or distributor branch or affiliate, if the program does not provide vehicle sales or service incentives.

{3) This subdivision does not prohibit a manufacturer, manufacturer branch, distributor, or distributor branch
from requiring a franchisee that sells a used vehicle as “certified” under a certified used vehicle program
established by the manufacturer, manufacturer branch, distributor, or distributor branch to provide a service
contract approved, endorsed, sponsored, or offered by the manufacturer, manufacturer branch, distributor, or
distributar branch.

(4} Unfair discriminatfon does not include, and nothing shall prohibit a franchisor from requiring a franchises to
provide, the following notice prior to the sale of the service contract if the service contract is not provided or
hacked by the franchisor and the vehicle is of the franchised line-make:

“Service Confract Disclosure
The service contract you are purchasing is not provided or backed by the manufacturer of the vehicle you are
purchasing. The manufacturer of the vehicle is not responsible for claims or repairs under this service contract.

Signature of Purchaser”

(v) To take or threaten to take any adverse action against a dealer pursuant to an export or sale-for-resale
prohibidon because the dealer sold or leased a vehicle to a customer who either exported the vehicle to a
foreign country or rescld the vehicle in violation of the prohibition, unless the export or sale-for-resale
prohibition policy was provided to the dealer in writing prior to the sale or lease, and the dealer knew or
reasonably should have known of the customar's intent to export or resell the vehicle in violation of the
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prohibition at the time of sale or lease. If the dealer causes the vehicle to be registered in this or any cther
state, and collects or causes to he collected any applicable sales or use tax due to this state, a rebuttable
presumption is established that the dealer did not have reason to know of the customers intent to export or
resell the vehicle,

(z} As used in this section, “area of responsibility” is a geographic area spécified in a franchise that is used by
the franchisor for the purpose of evaluating the franchisee’s performance of its sales and service obligations.

SEC. 18.1. Section 11713.3 of the Vehicle Code Is amended to read:

11713.3. It is unlawful and a violatlon of this code for a manufacturer, manufacturer branch, distributor, or
distributer branch licensed pursuant to this code to do, directly or indirectly through an affiliate, any of the
following:

{a) To refuse or fail to deliver in reasonable quantities and within a reasonable time after receipt of an order
from a dealer having & franchise for the retail sale of a new vehicle sold or distributed by the manufacturer or
distributor, a new vehicle or parts or accessories to new vehicles as are covered by the franchise, if the vehicle,
parts, or accessaries are publicly advertised as being available for delivery or actually being deliverad. This
subdivision is not vielated, however, if the failure is caused by acts or causes beyond the control of the
manufacturer, manufacturer branch, distributor, or distributor branch.

(b) To prevent or require, or attempt to prevent or require, by contract or otherwise, a change in the capital
structure of a dealership or the means by or through which the dealer finances the operation of the dealership,
if the dealer at all times meets reasonable capital standards agreed to by the dealer and the manufacturer or
distributor, and if a change in capital structure does not cause a change in the principal management or have
the effect of a sale of the franchise without the consent of the manufacturer or distributor.

(c) To prevent or require, or attempt to prevent or require, a dealer to change the executive management of a
dealership, other than the principal dealership operater or operators, if the franchise was granted to the deaier
in reliance upen the personal qualifications of that parson.

{d) (1) Except as provided in subdivisicn (t), to prevent or require, or attempt to prevent or require, by contract
or otherwise, a dealer, or an officer, partner, or stockholder of a dealership, the sale or transfer of a part of the
interest of any of them to another person. A dezler, officer, partner, or stockholder shall not, however, have the
right to sell, transfer, or assign the franchise, or a right thereunder, without the consent of the manufacturer or
distributor except that the consent shall not be unreasonably withheld.

(2} (A) For the transferring franchisee to fail, prior to the sale, transfer, or assignment of a franchisee or the
sale, assignment, or transfer of all, or substantially all, of the assets of the franchised business or a controlling
interest in the franchised business to another person, to notify the manufacturer or distributor of the
franchisee’s decision to sell, transfer, or assign the franchise. The notice shall be in writing and shall include all
of the following:

(iy The proposed transferee’s name and address,

(ii) A copy of all of the agreements relating to the sale, assighment, or transfer of the franchised business or its
assets,

(iii) The proposed transferee's application for approval to becoime the successor franchisee. The application shall
include forms and related information generally utilized by the manufacturer or distributor in reviewing
prosbective franchisees, if those forms are readily made available to existing franchisees. As soon as practicable
after receipt of the proposed transferee’s application, the manufacturer or distributor shall notify the franchisee
and the proposed transferee of information needed to make the application complete.

(B) For the manufacturer or distributer, to fail, on cr before 60 days after the receipt of all of the informaticn
required pursuant to subparagraph (A}, or as extended by a written agreement between the manufacturer or
distributor and the franchisee, to notify the franchisee of the approval or the disapproval of the sale, transfer, or
assignment of the franchise. The notice shall be in writing and shall be personally served or sent by certified
mail, return receipt requested, or by guaranteed overnight delivery service that provides verification of defivery
and shall be directed to the franchisee. A proposed sale, assignment, or transfer shall be deemed approved,
untess disapproved by the franchisor in the manner provided by this subdivision. If the proposed sale,
assignment, or transfer is disapproved, the franchisor shall include in the notice of disapproval a statement
setting forth the reasons for the disapproval.
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(3) In an action in which the manufacturer's or distributor's withholding of consent under this subdivision or
subdivision (e) is an issue, whether the withholding of consent was unreascnable is a question of fact requiring
consideration of all the existing circumstances.

(e) To prevent, or attempt to prevent, a dealer from receiving fair and reasonable compensation for the value of
the franchised business. There shall not be a transfer or assignment of the dealer’s franchise without the
consent of the manufacturer or distributer—which-eensent- distributor. The manufacturer or distributor shall not
be- unreasonably withheld-ercenditiened- withhold consent or condition consent upon the release, assignment,
novation, waiver, estoppel, or modification of a claim or defense by the dealer.

(f) To obtain money, goods, services, or another benefit from a person with whom the dealer does business, on
account of, or in relation to, the transaction between the dealer and that other person, other than for
compensation for services rendered, unless the benefit is promptly accounted for, and transmitted to, the
dealer.

[ (g) (1) Except as provided in paragraph (3), to obtain from a dealer or enforce against a dealer an agreement,
| provision, release, assignment, novation, waiver, or estoppel that does any of the following:

(A) Modifies or disclaims a duty or obligation of a manufacturer, manufacturer branch, distributor, distributor
branch, or representative, or a right or privilege of a dealer, pursuant to Chapter 4 (commencing with Section
11700) of Division 5 or Chapter 6 (commencing with Section 3000) of Division 2.

(B) Limits or constrains the right of a dealer to file, pursue, or submit evidence in connection with a protest
before the board.

| (C) Requires a dealer to terminate a franchise.

(D) Requires a controversy between a manufacturer, manufacturer branch, distributor, distributor branch, or
representative and a dealer to be referred to a person for a binding determination. However, this subparagraph
does not prohibit arbitration before an independent arbitrator, provided that whenever a motor vehicle franchise
contract provides for the use of arbitration to resolve a controversy arising out of, or relating to, that contract,
arbitration may be used to settle the controversy only if, after the controversy arises, all parties to the
controversy consent in writing to use arbitration to settle the controversy. For the purpose of this
subparagraph, the terms "motor vehicle” and “motor vehicle franchise contract” shall have the same meaning
as defined in Section 1226 of Title 15 of the United States Code. If arbitration is elected to settle a dispute
under a motor vehicle franchise contract, the arbitrator shall provide the parties to the arbitration with a written
explanation of the factual and legal basis for the award,

(2) An agreement, provision, release, assignment, novation, waiver, or estoppel prohibited by this subdivision
shall be unenforceable and void.

(3) This subdivision does not do any of the following:

(A) Limit or restrict the terms upon which parties to a protest before the board, civil action, or other proceeding
can settle or resolve, or stipulate to evidentiary or procedural matters during the course of, a protest, civil
action, or other proceeding.

(B) Affect the enforceability of any stipulated order ar other order entered by the board.

(C) Affect the enforceability of any provision in a contract if the provision is not prohibited under this subdivision
or any other law.

(D) Affect the enforceability of a provision in any contract entered into on or before December 31, 2011.

(E) Prohibit a dealer from waiving its right to file a protest pursuant to Section 3065.1 if the waiver agreement
is entered into after a franchisor incentive program claim has been disapproved by the franchisor and the
waiver is voluntarily given as part of an agreement to settle that claim.

(F) Prohibit a voluntary agreement supported by valuable consideration, other than granting or renewing a
franchise, that does both of the following:

(i) Provides that a dealer establish or maintain exclusive facilities, personnel, or display space or provides that a
dealer make a material alteration, expansion, or addition to a dealership facility.

(i) Contains no waiver or other provision prohibited by subparagraph (A), (B), (C), or (D) of paragraph (1).
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(G) Prohibit an agreement separate from the franchise agreement that implements a dealer’'s election to |
terminate the franchise if the agreement is conditioned only on a specified time for termination or payment of ‘
consideration to the dealer.

(H) (i) Prohibit a voluntary waiver agreement, supported by valuable consideration, other than the
consideration of renewing a franchise, to waive the right of a dealer to file a protest under Section 3062 for the
proposed establishment or relocation of a specific proposed dealership, if the waiver agreement provides all of
the following:

(I) The approximate address at which the proposed dealership will be located.

(IT) The planning potential used to establish the proposed dealership’s facility, personnel, and capital
requirements.

(III) An approximation of projected vehicle and parts sales, and number of vehicles to be serviced at the
proposed dealership.

(IV) Whether the franchisor or affiliate will hold an ownership interest in the proposed dealership or real
property of the proposed dealership, and the approximate percentage of any franchisor or affiliate ownership
interest in the proposed dealership.

! (V) The line-makes to be operated at the proposed dealership.

(VI) If known at the time the waiver agreement is executed, the identity of the dealer who will operate the
proposed dealership.

(VII) The date the waiver agreement is to expire, which may not be more than 30 months after the date of
execution of the waiver agreement.

(ii) Notwithstanding the provisions of a waiver agreement entered into pursuant to the provisions of this
subparagraph, a dealer may file a protest under Section 3062 if any of the information provided pursuant to
clause (i) has become materially inaccurate since the waiver agreement was executed. Any determination of the
enforceability of a waiver agreement shall be determined by the board and the franchisor shall have the burden
of proof.

(h) To increase prices of motor vehicles that the dealer had ordered for private retail consumers prior to the
dealer’s receipt of the written official price increase notification. A sales contract signed by a private retail
consumer is evidence of the order. In the event of manufacturer price reductions, the amount of the reduction |
received by a dealer shall be passed on to the private retail consumer by the dealer if the retail price was :
negotiated on the basis of the previous higher price to the dealer. Price reductions apply to all vehicles in the

dealer’s inventory that were subject to the price reduction. Price differences applicable to new model or series
motor vehicles at the time of the introduction of new models or series shall not be considered a price increase
or price decrease. This subdivision does not apply to price changes caused by either of the following:

(1) The addition to a motor vehicle of required or optional equipment pursuant to state or federal law.
(2) Revaluation of the United States dollar in the case of a foreign-make vehicle.

(i) To fail to pay to a dealer, within a reasonable time following receipt of a valid claim by a dealer thereof, a
payment agreed to be made by the manufacturer or distributor to the dealer by reason of the fact that a new
vehicle of a prior year model is in the dealer's inventory at the time of introduction of new mode! vehicles.

(j) To deny the widow, widower, or heirs designated by a deceased owner of a dealership the opportunity to
participate in the ownership of the dealership or successor dealership under a valid franchise for a reasonable
time after the death of the owner.

(k) To offer refunds or other types of inducements to a person for the purchase of new motor vehicles of a
certain line-make to be sold to the state or a political subdivision of the state without making the same offer to
all other dealers in the same line-make within the relevant market area,

(1) To modify, replace, enter into, relocate, terminate, or refuse to renew a franchise in violation of Article 4
(commencing with Section 3060) or Article 5 (commencing with Section 3070) of Chapter 6 of Division 2.

(m) To employ a person as a representative who has not been licensed pursuant to Article 3 (commencing with
Section 11900) of Chapter 4 of Division 5.
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(n) To deny a dealer the right of free association with another dealer for a lawful purpose.

(0) (1) To compete with a dealer in the same line-make operating under an agreement or franchise from a
manufacturer or distributor in the relevant market area.

(2) A manufacturer, branch, or distributer distributor, or an entity that controls or is controlled by; by a
manufacturer, branch, or distributor, shall not, however, be deemed to be competing in the following limited
circumstances:

(A) Owning or operating a dealership for a temporary period, not to exceed one year at the location of a former
dealership of the same line-make that has been out of operation for less than six months, However, after a
showing of good cause by a manufacturer, branch, or distributor that it needs additional time to operate a
dealership in preparation for sale to a successor independent franchisee, the board may extend the time period.

(B) Owning an interest in a dealer as part of a bona fide dealer development program that satisfies all of the
following requirements:

(i) The scle purpose of the program is to make franchises available to persons lacking capital, training, business
experience, or other qualities ordinarily required of prospective franchisees and the dealer development
candidate is an individual who is unable to acquire the franchise without assistance of the program.

(i) The dealer development candidate has made a significant investment subject to loss in the franchised
business of the dealer.

(iii) The program requires the dealer development candidate to manage the day-to-day operations and business
affairs of the dealer and to acquire, within a reasonable time and on reascnable terms and conditions, beneficial
ownership and control of a majority interest in the dealer and disassociation of any direct or indirect ownership
or control by the manufacturer, branch, or distributor.

(C) Owning a wholly owned subsidiary corporation of a distributor that sells motor vehicles at retail, if, for at
least three years prior to January 1, 1973, the subsidiary corporation has been a wholly owned subsidiary of the
distributor and engaged in the sale of vehicles at retail.

(3) (A) A manufacturer, branch, and distributor that owns or operates a dealership in the manner described in
subparagraph (A) of paragraph (2) shall give written notice to the board, within 10 days, each time it
commences or terminates operation of a dealership and each time it acquires, changes, or divests itself of an
ownership interest.

(B) A manufacturer, branch, and distributor that owns an interest in a dealer in the manner described in
subparagraph (B) of paragraph (2) shall give written notice to the board, annually, of the name and location of
each dealer in which it has an ownership interest, the name of the bona fide dealer development owner or
owners, and the ownership interests of each owner expressed as a percentage.

(p) To unfairly discriminate among its franchisees with respect to warranty reimbursement or authority granted
to its franchisees to make warranty adjustments with retail customers.

(q) To sell vehicles to a person not licensed pursuant to this chapter for resale.

(r) To fail to affix an identification number to a park trailer, as described in Section 18009.3 of the Health and
Safety Code, that is manufactured on or after January 1, 1987, and that does not clearly identify the unit as a
park trailer to the department. The configuration of the identification number shall be approved by the
department.

(s) To dishonor a warranty, rebate, or other incentive offered to the public or a dealer in connection with the
retail sale of a new motor vehicle, based solely upon the fact that an autobroker arranged or negotiated the
sale. This subdivision shall not prohibit the disallowance of that rebate or incentive if the purchaser or dealer is
ineligible to receive the rebate or incentive pursuant to any other term or condition of a rebate or incentive
program.

(t) To exercise a right of first refusal or other right requiring a franchisee or an ocwner of the franchise to sell,
transfer, or assign to the franchisor, or to a nominee of the franchisor, all or a material part of the franchised ;
business or of the assets of the franchised business unless all of the following requirements are met:

(1) The franchise authorizes the franchisor to exercise a right of first refusal to acquire the franchised business
or assets of the franchised business in the event of a proposed sale, transfer, or assignment,
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(2) The franchisor gives written notice of its exercise of the right of first refusal no later than 45 days after the
franchisor receives all of the information required pursuant to subparagraph (A) of paragraph (2) of subdivision

(d).

(3) The sale, transfer, or assignment being propesed relates to not less than alf or substantially all of the assets
of the franchised business or to a controlling interest in the franchised business.

(4) The proposed transferee is neither a family member of an owner of the franchised business, nor a
managerial employee of the franchisee owning 15 percent or more of the franchised business, nor a
corporation, partnership, or other legal entity owned by the existing owners of the franchised business. For
purposes of this paragraph, a “family member” means the spouse of an owner of the franchised business, the
child, grandchild, brother, sister, or parent of an owner, or a spouse of one of those family members. This
paragraph does not limit the rights of the franchisor to disapprove a proposed transferee as provided in
subdivision {d). ' :

(5) Upon the franchisor’'s exercise of the right of first refusal, the consideration paid by the franchisor to the
franchisee and owners of the franchised business shail equal or exceed all consideration that each of them were
to have received under the terms of, or in connection with, the proposed sale, assignment, or transfer, and the
franchisar shall comply with all the terms and conditions of the agreement or agreements to sell, transfer, or
assign the franchised business.

(6} The franchisor shall reimburse the proposed transferee for expenses paid or incurred by the proposad
transferee in evaluating, investigating, and negotiating the proposed transfer to the extent those expenses do
not exceed the usual, customary, and reasonable fees charged for similar work done in the area in which the
franchised business is located. These expenses include, but are not limited to, legal and accounting expenses,
and expenses Incurrad for title reports and environmental or other investigations of real property on which the
franchisee’s operations are conducted. The proposed transferee shall provide the franchisor a written
ltemization of those expenses, and a copy of all nonprivileged reports and studies for which expenses were
incurred, if any, within 30 days of the proposed transferee’s receipt of a written request from the franchisor for
that accounting. The franchisor shall make payment within 30 days of exercising the right of first refusal,

(u) (1) To unfairly discriminate in faver of a dealership owned or controlled, in whole or in part, by a
manufacturer or distributoer or an entity that controls or is controlled by the manufacturer or distributor. Unfair
discrimination includes, but is not limited to, the following:

{A) The furnishing to a franchisee or dealer that is owned or controlled, in whoie or in part, by a manufacturer,
branch, or distributor of any of the following:

{i) A vehicle that is not made available to each franchisee pursuant to a reasonable allocation formula that is
applied uniformly, and a pait or accessory that is nct made available to all franchisees on an equal basis when
there is no reasonable allocation formula that is applied uniformly,

(ii} A vehicle, part, or accessory that is not made available to each franchisee on comparable delivery terms,
including the time of delivery after the placement of an order. Differences in delivery terms due to geographic
distances or other factors beyond the controt of the manufacturer, branch, or distributor shall not constitute
unfair competition.

(iif) Information obtained from a franchisee by the manufacturar, branch, or distributor concerning the business
affairs or operations of a franchisee in which the manufacturer, branch, or distributor does not have an
ownership interest. The information includes, but is not limited to, information contained in financial statements
and operating reports, the name, address, or other personal information or buying, leasing, or service behavior
of a dealer customer, and other information that, if provided to a franchisee or dealer owned or controlled by a
manufacturer or distributor, would give that franchisee or dealer a competitive advantage. This clause does not
apply iIf the information is provided pursuant to a subpoena or court order, or to aggregated information made
available to all franchisees.

(iv) Sales or service incentives, discounts, or promotional programs that are not made available to all California
franchises of the same line-make on an equal basis.

{B) Referring a prospective purchaser or lessee to a dealer in which a manufacturer, branch, or distributor has
an ownership interest, unless the prospective purchaser or lessee resides in the area of responsibility assigned
to that dealer or the prospective purchaser or lessee requests to be referred to that dealer.
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(2) This subdivision does not prohibit a franchisor from granting a franchise to prospective franchisees or
assisting those franchisees during the course of the franchise relationship as part of a program or programs to
make franchises available to persons lacking capital, training, business experience, or other qualificaticns
ordinarily required of prospective franchisees.

(v} (1} To access, modify, or extract information from a confidential dealer computer record, as defined in
Section 1171325, without obtaining the prior written consent of the dealer and without maintaining
administrative, technical, and physical safeguards to protect the security, confidentiality, and integrity of the
information.

(2) Paragraph (1) does not limit a duty that a dealer may have to safeguard the security and privacy of records
maintained by the dealer.

(w) (1) To use electronic, contractual, or other means to prevent or interfere with any of the following:
(A) The lawful efforts of a dealer to comply with federal and state data security and privacy laws.
(B) The ability of a dealer to do elther of the following:

(i) Ensure that specific data accessed from the dealer's computer system is within the scope of consent
specified in subdivision (v).

(i) Monitor specific data accessed from or written to the dealer's computer system.

{(2) Paragraph (1) does not limit a duty that a dealer may have to safeguard the security and privacy of records
maintained by the dealer.

{x) {1) To unfairly discriminate against a franchisee selling a service contract, debt cancellation agreement,
maintenance agreement, or similar product not approved, endorsed, sponsored, or offered by the
manufacturer, manufacturer branch, distributor, or distributor branch or affiliate. For purposes of this
subdivision, unfair discrimination inciudes, but is not limited to, any of the following:

(A) Express or implied statements that the dealer is under an obligation to exclusively sell or offer to sell service
contracts, debt cancellation agreements, or similar products approved, endorsed, sponsored, or offered by the
manufacturer, manufacturer branch, distributor, or distributer branch or affiliate.

(B) Express or Implied statements that selling or offering to sell service contracts, debt cancellation
agreements, maintenance agreements, or similar products not approved, endorsed, sponsored, or offered by
the manufacturer, manufacturer branch, distributor, or distributor branch or affiliate, or the failure to sell or
offer to sell service contracts, debt cancellation agresments, maintenance agreements, or similar products
approved, endorsed, sponsered, or offered by the manufacturer, manufacturer branch, distributor, or distributor
branch or affiliate will have any negative consequences for the dealer,

(C) Measuring a dealer’s performance under a franchise agreement based upen the sale of service contracts,
debt cancellation agreements, or similar products approved, endorsed, sponsored, or offered by the
manufacturer, manufacturer branch, distributor, or distributor branch or affiliate.

(D) Requiring a dealer to actively promote the sale of service contracts, debt cancellation agreements, or
similar products approved, endorsed, sponsored, or offered by the manufacturer, manufacturer branch,
distributor, or distributor branch or affiliate.

(E) Conditioning access to vehicles or parts, or vehicle sales or service incentives upen the sale of service
contracts, debt cancellation agreements, or similar products approved, endorsed, sponsored, or offered by the
manufacturer, manufacturer branch, distributor, or distributer branch or affiliate.

(2) Unfair discrimination does not include, and nothing shall prohibit a manufacturer from, offering an incentive
program to vehicle dealers who voluntarily sell or cffer to sell service contracts, debt cancellation agreements,
or similar products approved, endorsed, sponsored, or offered by the manufacturer, manufacturer branch,
distributor, or distributor branch or affiliate, if the program does not provide vehicle sales or service incentives,

(3} This subdivision does not prohibit a manufacturer, manufacturer branch, distributor, or distributor branch
from requiring a franchisee that sells a used vehicle as “certified” under a certified used vehicle program
established by the manufacturer, manufacturer branch, distributor, or distributor branch to provide a service
contract approved, endorsed, sponsored, or offered by the manufacturer, manufacturer branch, distributor, or
distributor branch.
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(4) Unfair discrimination does not include, and nothing shall prohibit a franchisor from requiring a franchisee to
provide, the following notice prior to the sale of the service contract if the service contract is not provided or
backed by the franchisor and the vehicle is of the franchised line-make:

“Service Contract Disclosure
The service contract you are purchasing is not provided or backed by the manufacturer of the vehicle you are
purchasing. The manufacturer of the vehicle is not responsible for claims or repairs under this service contract.

Signature of Purchaser”

(y) (1) To take or threaten to take any adverse action against a dealer pursuant to an export or sale-for-resale
prohibition because the dealer sold or leased a vehicle to a customer who either exported the vehicle to a
foreign country or resold the vehicle in violation of the prohibition, unless the export or sale-for-resale
prohibition policy was provided to the dealer in writing prier—te— at least 48 hours before the sale or lease;
[ lease of the vehicle, and the dealer knew or reasonably should have known of the customer’s intent to export
| or resell the vehicle in viclation of the prehibitien—at-the-time-ef sale-orlease— prohibition. If the dealer causes
the vehicle to be registered in this or any other state, and collects or causes to be collected any applicable sales
or use tax due to this state, a rebuttable presumption is established that the dealer did not have reason to
know of the customer’s intent to export or resell the vehicle. In a proceeding in which a challenge to an adverse
action is at issue, the manufacturer, manufacturer branch, distributor, or distributor branch shall have the
burden of proof by a preponderance of the evidence to show that the vehicle was exported or resold in violation
of an export or sale-for-resale prohibition policy, that the prohibition policy was provided to the dealer in writing
at least 48 hours prior to the sale or lease, and that the dealer knew or reasonably should have known of the
customer’s intent to export the vehicle to a foreign country at the time of the sale or lease.

(2) An export or sale-for-resale prohibition policy shall not include a provision that expressly or implicitly
requires a dealer to make further inquiries into a customer’s intent, identity, or financial ability to purchase or
lease a vehicle based on any of the customer’s characteristics listed or defined in Section 51 of the Civil Code. A
policy that is in violation of this paragraph is void and unenforceable.

(3) An export or sale-for-resale prohibition policy shall expressly include a provision stating the dealer’s
rebuttable presumption if the dealer causes the vehicle to be registered in this or any other state and collects or
causes to be collected any applicable sales or use tax. A policy that is in violation of this paragraph is void and
unenforceable.

(z) As used in this section, “area of respaonsibility” is means a geographic area specified in a franchise that is
used by the franchisor for the purpose of evaluating the franchisee’s performance of its sales and service
obligations.

SEC. 19. Section 11713.23 of the Vehicle Code is amended to read:

11713.23. (a) A recreational vehicle manufacturer, manufacturer branch, distributor, or distributor branch
licensed under this code shall not sell a new recreational vehicle in this state to or through a recreational vehicle
dealer without having first entered into a written recreational vehicle franchise with that recreational vehicle
dealer, that complies with the requirements of Section 331.3 and that has been signed by both parties.

(b) A recreational vehicle dealer shall not sell a new recreational vehicle in this state without having first
entered into a written recreational vehicle franchise, that complies with the requirements of Section 331.3, with
a recreational vehicle manufacturer, manufacturer branch, distributor, or distributor branch licensed under this
code, that has been signed by both parties.

(c) (1) A recreational vehicle manufacturer, manufacturer branch, distributor, or distributor branch shall not
ship a new recreational vehicle to a recreational dealer on or after January 1, 2009, without a recreational
vehicle franchise that has been signed by both parties.

(2) A recreational vehicle dealer shall not receive a new recreational vehicle from a recreational vehicle
manufacturer, manufacturer branch, distributor, or distributor branch on or after January 1, 2009, without a
recreational vehicle franchise that has been signed by both parties.

(d) Any new recreational vehicle inventery that has been purchased by a recreational vehicle dealer, or shipped
by a manufacturer, manufacturer branch, distributor, or distributor branch, before January 1, 2009, may be
sold at any time without a recreational vehicle franchise,
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(e) Following the termination, cancellation, or nonrenewal of a recreational vehicle franchise, any new ‘

recreational vehicle inventory that was purchased by the recreational vehicle dealer, or shipped by a |
i manufacturer, manufacturer branch, distributor, or distributor branch, during the period that the written :
recreational vehicle franchise was in effect, may be sold by that recreational vehicle dealer at any time.

defined in subdivision (a) of Section 18010 of the Health and Safety Code, but does not include an agreement

1
|
| fe) (f) This section applies only to a dealer and manufacturer agreemept involving recreational vehicles, as |
1
with a dealer who deals exclusively in truck campers. i

SEC. 20. Sections 2.1 and 2.5 of this bill incorporate amendments to Section 3050.7 of the Vehicle Code
proposed by both this bill and Assembly Bill 1178. They shall only become operative if (1) both bills are enacted
and become effective on or before January 1, 2016, (2) each bill amends Section 3050.7 of the Vehicle Code, ‘
and (3) this bill is enacted after Assembly Bill 1178, in which case Section 2 of this bill shall not become
operative.

SEC. 21. Section 18.1 of this bill incorporates amendments to Section 11713.3 of the Vehicle Code proposed by
both this bill and Assembly Bill 1178. It shall only become operative if (1) both bills are enacted and become
effective on or before January 1, 2016, (2) each bill amends Section 11713.3 of the Vehicle Code, and (3) this
bill is enacted after Assembly Bill 1178, in which case Section 18 of this bill shall not become operative.

SEC. 22. No reimbursement is required by this act pursuant to Section 6 of Article XIIIB of the California
Constitution because the only costs that may be incurred by a local agency or school district will be incurred j
because this act creates a new crime or infraction, eliminates a crime or infraction, or changes the penaity for a
crime or infraction, within the meaning of Section 17556 of the Government Code, or changes the definition of a
crime within the meaning of Section 6 of Article XIII B of the California Constitution.
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/ LEGISLATIVE INFORMATION

AB-1178 Vehicles: manufacturers and distributors. (2015-20168)

SECTION 1. The Legislature finds and declares all of the following:

(a) The distribution, sale, and service of new motor vehicles in the State of California vitally affects the general
economy of this state and the public welfare.

(b) The new motor vehicle franchise system, which operates within a strictly defined and highly regulated
statutory scheme, assures the consuming public of a well-organized distribution system for the availability and
sale of new motor vehicles throughout the state, provides a network of quality warranty, recall, and repair
facilities to maintain those vehicles, and creates a cost-effective method for the state to police those systems
through the licensing and regulation of private sector franchisors and franchisees.

(c) Franchisors sometimes establish strict export policies when a paid sales incentive is subject to being charged 1
back or new vehicle allocation js reduced when a vehicle is exported or resold, even when the dealership did not ‘
know, or in the exercise of reasonable diligence should not have known, of the intended exportation or resale.
In response, California franchise laws were recently updated to prohibit chargebacks and other adverse actions
in circumstances in which the dealer did not have knowledge of, or reason to know of, the intended exportation
or resale.

(d) Despite California’s franchise law acknowledging that the dealer did not have knowledge or reason to know
that a vehicle would be exported or resold, at least one manufacturer is disregarding this franchise law by
imposing a strict liability export and sale-for-resale policy against dealers. These actions impose severe
sanctions on dealers regardless of the fact that dealers are collecting sales tax and registering these vehicles in
California and have no reasonable knowledge of the future fate of those vehicles.

(e) It is the intent of this act to ensure that new motor vehicle dealers are treated fairly by their franchisors, to
prohibit franchisors from avoiding state franchise laws, and to ensure that dealers are not subject to adverse
action when the dealer did not know or have reason to know vehicles are exported or resold.

SEC. 2. Section 3050 of the Vehicle Code is amended to read:

3050. The board shall do all of the fallowing:

(a) Adopt rules and regulations in accordance with Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code governing those matters that are specifically committed to its
jurisdiction.

(b) Hear and determine, within the limitations and in accordance with the procedure provided, an appeal
presented by an applicant for, or holder of, a license as a new motor vehicle dealer, manufacturer,
manufacturer branch, distributor, distributor branch, or representative when the applicant or licensee submits
an appeal provided for in this chapter from a decision arising out of the department.

(c) Consider any matter concerning the activities or practices of any person applying for or holding a license as
a new motor vehicle dealer, manufacturer, manufacturer branch, distributor, distributor branch, or
representative pursuant to Chapter 4 (commencing with Section 11700) of Division 5 submitted by any person.
A member of the board who is a new motor vehicle dealer may not participate in, hear, comment, advise other
members upon, or deeide decide, any matter considered by the board pursuant to this subdivision that involves
a dispute between a franchisee and franchisor. After that consideration, the board may do any one or any
combination of the following:

(1) Direct the department to conduct investigation of matters that the board deems reasonable, and make a
written report on the results of the investigation to the board within the time specified by the board.

Attachment 2

http://leginfo.legislature.ca.gov/faces/billCompareClient.xhtm1?bill id=201520160AB1178 10/13/2015



Today's Law As Amended Page 2 of 19

(2) Undertake to mediate, arbitrate, or otherwise resolve any honest difference of opinion or viewpoint existing
between any member of the public and any new motor vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative.

(3) Order the department to exercise any and all authority or power that the department may have with respect
to the issuance, renewal, refusal to renew, suspension, or revocation of the license of any new motor vehicle
dealer, manufacturer, manufacturer branch, distributor, distributor branch, or representative as that license is
required under Chapter 4 (commencing with Section 11700) of Division 5.

(d) Hear and decide, within the limitations and in accordance with the procedure provided, a protest presented
by a franchisee pursuant to Section 3060, 3062, 3064, 3065, 3065.1, 3070, 3072, 3074, 3075, or 3076. A
member of the board who is a new motor vehicle dealer may not participate in, hear, comment, advise other
members upon, or decide, any matter involving a protest filed pursuant to Article 4 (commencing with Section
3060), unless all parties to the protest stipulate otherwise.

(e) Hear and decide, within the limitations and in accordance with the procedure provided, a protest presented
by an association challenging a policy of a manufacturer, manufacturer branch, distributor or distributor branch
pursuant to Section 3085. A member of the board who is a new motor vehicle dealer may not participate in,
hear, comment, advise other members upon, or decide, any matter involving a protest filed pursuant to Article
6 (commencing with Section 3085), unless all participants to the protest stipulate otherwise.

£e} (f) Notwithstanding subdivisions €} (c), (d), and {&}; (e), the courts have jurisdiction over all common
law and statutory claims originally cognizable in the courts. For those claims, a party may initiate an action [
directly in any court of competent jurisdiction. [

(g) This section shall remain in effect only until January 1, 2019, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2019, deletes or extends that date.

SEC. 3. Sectibn 3050 is added to the Vehicle Code, to read:

3050. The board shall do all of the following:

(a) Adopt rules and regulations in accordance with Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code governing those matters that are specifically committed to its
Jurisdiction.

(b) Hear and determine, within the limitations and in accordance with the procedure provided, an appeal
presented by an applicant for, or holder of, a license as a new motor vehicle dealer, manufacturer,
manufacturer branch, distributor, distributor branch, or representative when the applicant or licensee submits
an appeal provided for in this chapter from a decision arising out of the department.

(c) Consider any matter concerning the activities or practices of any person applying for or holding a license as
a new motor vehicle dealer, manufacturer, manufacturer branch, distributor, distributor branch, or
representative pursuant to Chapter 4 (commencing with Section 11700) of Division 5 submitted by any person.
A member of the board who is a new motor vehicle dealer may not participate in, hear, comment, advise other
members upon, or decide any matter considered by the board pursuant to this subdivision that involves a
dispute between a franchisee and franchisor. After that consideration, the board may do any one or any
combination of the following:

(1) Direct the department to conduct investigation of matters that the board deems reasonable, and make a
written report on the results of the investigation to the board within the time specified by the board.

(2) Undertake to mediate, arbitrate, or otherwise resolve any honest difference of opinion or viewpoint existing
between any member of the public and any new motor vehicle dealer, manufacturer, manufacturer branch,
distributor, distributor branch, or representative.

(3) Order the department to exercise any and all authority or power that the department may have with respect
to the issuance, renewal, refusal to renew, suspension, or revocation of the license of any new motor vehicle
dealer, manufacturer, manufacturer branch, distributor, distributor branch, or representative as that license is
required under Chapter 4 (commencing with Section 11700) of Division 5.

(d) Hear and decide, within the limitations and in accordance with the procedure provided, a protest presented
by a franchisee pursuant to Section 3060, 3062, 3064, 3065, 3065.1, 3070, 3072, 3074, 3075, or 3076. A
member of the board who is a new motor vehicle dealer may not participate in, hear, comment, advise other
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| members upon, or decide, any matter involving a protest filed pursuant to Article 4 (commencing with Section
3060), unless all parties to the protest stipulate otherwise.

(e) Notwithstanding subdivisions (c) and (d), the courts have jurisdiction over all common law and statutory
claims originally cognizable in the courts. For those claims, a party may initiate an action directly in any court of
competent jurisdiction.

(f) This section shall become operative on January 1, 2019.

SEC. 4. Section 3050.1 of the Vehicle Code is amended to read:

3050.1. (a) In a proceeding, hearing, or in the discharge of duties imposed under this chapter, the board, its
executive director, or an administrative law judge designated by the board may administer oaths, take
depositions, certify to official acts, and issue subpoenas to compel attendance of witnesses and the production
of books, records, papers, and other documents in any part of the state.

(b) For purposes of discovery, the board or its executive director may, if deemed appropriate and proper under
the circumstances, authorize the parties to engage in the civil action discovery procedures in Title 4
(commencing with Section 2016.010) of Part 4 of the Code of Civil Procedure, excepting the provisions of
Chapter 13 (commencing with Section 2030.010) of that title. Discovery shall be completed no later than 15
days prior to the commencement of the proceeding or hearing before the board. This subdivision shall apply
only to those proceedings or hearings involving a petition filed pursuant to subdivision (c), or protest filed |
pursuant to subdivision (e} (d) or {d} (e) of Section 3050. The board, its executive director, or an
administrative law judge designated by the board may issue subpoenas to compel attendance at depositions of
persons having knowledge of the acts, omissions, or events that are the basis for the proceedings, as well as
the production of books, records, papers, and other documents.

(c) This section shall remain in effect only until January 1, 2019, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2019, deletes or extends that date.

SEC. 5. Section 3050.1 is added to the Vehicle Code, to read:

3050.1. (a) In a proceeding, hearing, or in the discharge of duties imposed under this chapter, the board, its
executive director, or an administrative law judge designated by the board may administer oaths, take
depositions, certify to official acts, and issue subpoenas to compel attendance of witnesses and the production
of books, records, papers, and other documents in any part of the state.

(b) For purposes of discovery, the board or its executive director may, if deemed appropriate and proper under
the circumstances, authorize the parties to engage in the civil action discovery procedures in Title 4
(commencing with Section 2016.010) of Part 4 of the Code of Civil Procedure, excepting the provisions of
Chapter 13 (commencing with Section 2030.010) of that title. Discovery shall be completed no later than 15 !
days prior to the commencement of the proceeding or hearing before the board. This subdivision shall apply 1
only to those proceedings or hearings involving a petition or protest filed pursuant to subdivision (c) or (d) of
Section 3050. The board, its executive director, or an administrative law judge designated by the board may
issue subpoenas to compel attendance at depositions of persons having knowledge of the acts, omissions, or
events that are the basis for the proceedings, as well as the production of books, records, papers, and other
documents.

(c) This section shall become operative on January 1, 2019,

SEC. B. Section 3050.7 of the Vehicle Code is amended to read:

3050.7. (a) The board may adopt stipulated decisions and orders, without a hearing pursuant to Section 3066,
3066 or 3085.2, to resolve one or more issues raised by a protest or petition filed with the board. Whenever
the parties to a protast or petition submit a proposed stipulated decision and order of the board, a capy of the
proposad stipulated decision and order shall be transmitted by the executive director of the board to each
member of the board. The propoesed stipulated decision and order shall be deemed to be adopted by the board
unless a member of the board notifies the executive director of the board of an objection thereto within 10 days
after that board member has received a copy of the proposed stipulated decision and order.

(b) If the board adopts a stipulated decision and order to resolve a protest filed pursuant to Section 3060 or
3070 in which the parties stipulate that good cause exists for the termination of the franchise of the protestant,
and the order provides for a conditional or unconditional termination of the franchise of the protestant,
paragraph (2) of subdivision (a) of Section 3060 and paragraph (2) of subdivision (a) of Section 3070, which
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require a hearing to determine whether good cause exists for termination of the franchise, is inapplicable to the
proceedings. If the stipulated decision and order provides for an unconditional termination of the franchise, the
franchise may be terminated without further proceedings by the board. If the stipulated decision and order
provides for the termination of the franchise, conditioned upon the failure of a party to comply with specified
conditions, the franchise may be terminated upon a determination, according to the terms of the stipulated
decision and order, that the conditions have not been met. If the stipulated decision and order provides for the
termination of the franchise conditioned upon the occurrence of specified conditions, the franchise may be
terminated upon a determination, according to the terms of the stipulated decision and order, that the
stipulated conditions have occurred.

(c) This section shall remain in effect only until January 1, 2019, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2019, deletes or extends that date.

SEC. 6.1. Sectian 3050.7 of the Vehicle Code is amended to read:

3060.7. (a) The board may adopt stipulated decisions and orders, without a hearing pursuant to Section 3066,
3080, or 3085.2, to resolve one or more issues raised by a protest or petition filed with the board. Whenever
the parties to a protest or petition submit a proposed stipulated decision and order of the board, a copy of the
proposed stipulated decision and order shall be transmitted by the executive director of the board to each
member of the board. The proposed stipulated decision and order shall be deemed to be adopted by the board
unless a member of the board notifies the executive director of the board of an objection thereto within 10 days
after that board member has received a copy of the proposed stipulated decision and order.

(b) If the board adopts a stipulated decision and order to resolve a protest filed pursuant to Section 3060 or
3070 in which the parties stipulate that good cause exists for the termination of the franchise of the protestant,
and the order provides for a conditional or unconditional termination of the franchise of the protestant,
paragraph (2) of subdivision (a) of Section 3060 and paragraph (2) of subdivision (a) of Section 3070, which
require a hearing to determine whether good cause exists for termination of the franchise, is inapplicable to the
proceedings. If the stipulated decision and order provides for an unconditional termination of the franchise, the
franchise may be terminated without further proceedings by the board. If the stipulated decision and order
provides for the termination of the franchise, conditioned upon the failure of a party to comply with specified
conditions, the franchise may be terminated upon a determination, according to the terms of the stipulated
decision and order, that the conditions have not been met. If the stipulated decision and order provides for the
termination of the franchise conditioned upon the occurrence of specified conditions, the franchise may be
terminated upon a determination, according to the terms of the stipulated decision and order, that the
stipulated conditions have occurred.

(c) This section shall remain in effect only until January 1, 2019, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2019, deletes or extends that date.

SEC. 7. Section 3050.7 is added to the Vehicle Code, to read:

3050.7. (a) The board may adopt stipulated decisions and orders, without a hearing pursuant to Section 3066, to
resolve one or more jssues raised by a protest or petition filed with the board. Whenever the parties to a
protest or petition submit a proposed stipulated decision and order of the board, a copy of the proposed
stipulated decision and order shall be transmitted by the executive director of the board to each member of the
board. The proposed stipulated decision and order shall be deemed to be adopted by the board unless a
member of the board notifies the executive director of the board of an objection thereto within 10 days after [
that board member has received a copy of the proposed stipulated decision and order. :

(b) If the board adopts a stipulated decision and order to resolve a protest filed pursuant to Section 3060 or

3070 in which the parties stipulate that good cause exists for the termination of the franchise of the protestant,

and the order provides for a conditional or unconditional termination of the franchise of the protestant, |
paragraph (2) of subdivision (a) of Section 3060 and paragraph (2) of subdivision (a) of Section 3070, which
require a hearing to determine whether good cause exists for termination of the franchise, is inapplicable to the
proceedings. If the stipulated decision and order provides for an unconditional termination of the franchise, the
franchise may be terminated without further proceedings by the board. If the stipulated decision and order
provides for the termination of the franchise, conditioned upon the failure of a party to comply with specified
conditions, the franchise may be terminated upon a determination, according to the terms of the stipulated
decision and order, that the conditions have not been met. If the stipulated decision and order provides for the
termination of the franchise conditioned upon the occurrence of specified conditions, the franchise may be
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terminated upon a determination, according to the terms of the stipulated decision and order, that the
stipulated conditions have occurred.

(c) This section shall become operative on January 1, 2019.

SEC. 7.1. Section 3050.7 is added to the Vehicle Code, to read:

2050.7. (a) The board may adopt stipulated decisions and orders, without a hearing pursuant to Section 3066 or
3080, to resolve one or more issues raised by a protest or petition filed with the board. Whenever the parties to
a protest or petition submit a proposed stipulated decision and order of the board, a copy of the proposed
stipulated decision and order shall be transmitted by the executive director of the board to each member of the
board. The proposed stipulated decision and order shall be deemed to be adopted by the board unless a
member of the board notifies the executive director of the board of an objection thereto within 10 days after
that board member has received a copy of the proposed stipulated decision and order.

(b) If the board adopts a stipulated decision and order to resolve a protest filed pursuant to Section 3060 or
3070 in which the parties stipulate that good cause exists for the termination of the franchise of the protestant,
and the order provides for a conditional or unconditional termination of the franchise of the protestant,
paragraph (2) of subdivision (a) of Section 3060 and paragraph (2) of subdivision (a) of Section 3070, which
require a hearing to determine whether good cause exists for termination of the franchise, is inapplicable to the
proceedings. If the stipulated decision and order provides for an unconditional termination of the franchise, the
\ franchise may be terminated without further proceedings by the board. If the stipulated decision and order
| provides for the termination of the franchise, conditioned upon the failure of a party to comply with specified
5 conditions, the franchise may be terminated upon a determination, according to the terms of the stipulated
decision and order, that the conditions have not been met. If the stipulated decision and order provides for the
termination of the franchise conditioned upon the occurrence of specified conditions, the franchise may be
terminated upon a determination, according to the terms of the stipulated decision and order, that the
stipulated conditions have occurred.

(c) This section shall become operative on January 1, 2019.

SEC. 8. Article 6 (commencing with Section 3085) is added to Chapter 6 of Division 2 of the Vehicle Code, to
read:

Article 6. Export and Sale-for-Resale Prohibition Hearings

3085. (a) An association may bring a protest challenging the legality of an export or sale-for-resale prohibition
policy of a manufacturer, manufacturer branch, distributor, or distributor branch at any time on behalf of two or
more dealers subject to the challenged policy pursuant to subdivision (y) of Section 11713.3.

(b) For the purpose of this article, an association is an organization primarily owned by, or comprised of, new
motor vehicle dealers and that primarily represents the interests of dealers.

(c) Relief for a protest pursuant to this section is limited to a declaration that an export or sale-for-resale
prohibition policy of a manufacturer, manufacturer branch, distributor, or distributor branch violates the
prohibitions of subdivision (y) of Section 11713.3. No monetary relief may be sought on behalf of the
association or any dealers represented by the association.

(d) In a protest pursuant to this section, the association shall have the burden of proof to show that the
challenged export or sale-for-resale prohibition policy violates subdivision (y) of Section 11713.3.

3085.2. (a) Upon receiving a protest pursuant to Section 3085, the board shall fix a time and place of hearing
within 60 days, and shall send by certified mail a copy of the order to the manufacturer, manufacturer branch,
distributor, distributor branch, the protesting association, and all individuals and groups that have requested
notification by the board of protests and decisions of the board. The board or an administrative law judge
designated by the board shall hear and consider the oral and documented evidence introduced by the parties
and other interested individuals and groups, and the board shall make its decision solely on the record so made.
Chapter 4.5 (commencing with Section 11400) of Part 1 of Division 3 of Title 2 of the Government Code and [
Sections 11507.3, 11507.6, 11507.7, 11511, 11511.5, 11513, 11514, 11515, and 11517 of the Government
Code apply to these proceedings.

(b) In a hearing on a protest filed pursuant to Section 3085, the association shall have the burden of proof to
establish a violation of the applicable section by the subject manufacturer, manufacturer branch, distributor, or
distributor branch.
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| (c) A member of the board who is a new motor vehicle dealer may not participate in, hear, comment, or advise
other members upon, or decide, a matter involving a protest filed pursuant to this article unless all parties to
the protest stipulate otherwise.

3085.4. (a) The decision of the board shall be in writing and shall contain findings of fact and a determination of
the issues presented. The decision shall sustain, conditionally sustain, overrule, or conditionally overrule the
protest. Conditions imposed by the board shall be for the purpose of assuring performance of binding
contractual agreements between franchisees and franchisors or otherwise serving the purposes of this article.
The board shall act within 30 days after the hearing, within 30 days after the board receives a proposed
decision when the case is heard before an administrative law judge alone, or within a period necessitated by
Section 11517 of the Government Code, or as may be mutually agreed upon by the parties. Copies of the
board'’s decision shall be delivered to the parties personally or sent to them by certified mail, as well as to all
individuals and groups that have requested notification by the board of protests and decisions by the board. The
board'’s decision shall be final upon its delivery or mailing and a reconsideration or rehearing is not permitted.

(b) Notwithstanding subdivision (c) of Section 11517 of the Government Code, if a protest is heard by an
administrative law judge alone, 10 days after receipt by the board of the administrative law judge’s proposed
decision, a copy of the proposed decision shall be filed by the board as a public record and a copy shall be
served by the board on each party and his or her attorney.

3085.6. Either party may seek judicial review of final decisions of the board. An appeal shall be filed within 45
days from the date on which the final order of the board is made public and is delivered to the parties
personally or is sent to them by certified mail.

3085.8. The provisions of this article shall be applicable to any association which is primarily owned by or
comprised of new motor vehicle dealers and acts on behalf of its new motor vehicle franchisees.

3085.10. This article shall remain in effect only until January 1, 2019, and as of that date is repealed, unless a
later enacted statute, that is enacted before January 1, 2019, deletes or extends that date.

SEC. 9. Section 11713.3 of the Vehicle Code is amended to read:

11713.3. It is unlawful and a violation of this code for a manufacturer, manufacturer branch, distributor, or
distributor branch licensed pursuant to this code to do, directly or indirectly through an affiliate, any of the
following:

(a) To refuse or fail to deliver in reasonable quantities and within a reasonable time after receipt of an order
from a dealer having a franchise for the retail sale of a new vehicle sold or distributed by the manufacturer or
distributor, a new vehicle or parts or accessories to new vehicles as are covered by the franchise, if the vehicle,
parts, or accessories are publicly advertised as being available for delivery or actually being delivered. This
subdivision is not violated, however, if the failure is caused by acts or causes beyond the control of the
manufacturer, manufacturer branch, distributor, or distributor branch.

(b) To prevent or require, or attempt to prevent or require, by contract or otherwise, a change in the capital
structure of a dealership or the means by or through which the dealer finances the operation of the dealership,
if the dealer at all times meets reasonable capital standards agreed to by the dealer and the manufacturer or
distributor, and if a change in capital structure does not cause a change in the principal management or have
the effect of a sale of the franchise without the consent of the manufacturer or distributor.

(c) To prevent or require, or attempt to prevent or require, a dealer to change the executive management of a
dealership, other than the principal dealership operator or operators, if the franchise was granted to the dealer
in reliance upon the personal qualifications of that person.

(d) (1) Except as provided in subdivision (t), to prevent or require, or attempt to prevent or require, by contract
or otherwise, a dealer, or an officer, partner, or stockholder of a dealership, the sale or transfer of a part of the
interest of any of them to another person. A dealer, officer, partner, or stockholder shall not, however, have the
right to sell, transfer, or assign the franchise, or a right thereunder, without the consent of the manufacturer or
distributor except that the consent shall not be unreasanably withheld.

(2) (A) For the transferring franchisee to fail, prior to the sale, transfer, or assignment of a franchisee or the
_ sale, assignment, or transfer of all, or substantially all, of the assets of the franchised business or a controlling .
[ interest in the franchised business to another person, to notify the manufacturer or distributor of the
| franchisee’s decision to sell, transfer, or assign the franchise. The notice shall be in writing and shall include all
i of the following:
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(i) The proposed transferee’s name and address.

(ii) A copy of all of the agreements relating to the sale, assignment, or transfer of the franchised business or its
assets.

(iii) The proposed transferee’s application for approval to become the successor franchisee. The application shall
include forms and related information generally utilized by the manufacturer or distributor in reviewing
prospective franchisees, if those forms are readily made available to existing franchisees. As soon as practicable
after receipt of the proposed transferee’s application, the manufacturer or distributor shall notify the franchisee
and the proposed transferee of information needed to make the application complete.

(B) For the manufacturer or distributor, to fail, on or before 60 days after the receipt of all of the information
required pursuant to subparagraph (A), or as extended by a written agreement between the manufacturer or
distributor and the franchisee, to notify the franchisee of the approval or the disapproval of the sale, transfer, or
assignment of the franchise. The notice shall be in writing and shall be perscnally served or sent by certified
mail, return receipt requested, or by guaranteed overnight delivery service that provides verification of delivery
and shall be directed to the franchisee. A proposed sale, assignment, or transfer shall be deemed approved,
unless disapproved by the franchisor in the manner provided by this subdivision. If the proposed sale,
assignment, or transfer is disapproved, the franchisor shall include in the notice of disapproval a statement
setting forth the reasons for the disapproval.

(3) In an action in which the manufacturer's or distributor's withholding of consent under this subdivision or
subdivision (e) is an issue, whether the withholding of consent was unreasonable is a question of fact requiring
consideration of all the existing circumstances.

(e) To prevent, or attempt to prevent, a dealer from receiving fair and reasonable compensation for the value of
the franchised business. There shall not be a transfer or assignment of the dealer's franchise without the
consent of the manufacturer or distributer—which-consent distributor. The manufacturer or distributor shall not
be- unreasonably withkeld-ereenditiened- withhold consent or condition consent upon the release, assignment,
novation, waiver, estoppel, or modification of a claim or defense by the dealer.

(f) To obtain money, goods, services, or another benefit from a person with whom the dealer does business, on
account of, or in relation to, the transaction between the dealer and that other person, other than for
compensation for services rendered, unless the benefit is promptly accounted for, and transmitted to, the
dealer.

(g) (1) Except as provided in paragraph (3), to obtain from a dealer or enforce against a dealer an agreement,
provision, release, assignment, novation, waiver, or estoppel that does any of the following:

(A) Modifies or disclaims a duty or abligation of a manufacturer, manufacturer branch, distributor, distributor
branch, or representative, or a right or privilege of a dealer, pursuant to Chapter 4 (commencing with Section
11700) of Division 5 or Chapter 6 (commencing with Section 3000) of Division 2.

(B) Limits or constrains the right of a dealer to file, pursue, or submit evidence in connection with a protest
before the board.

(C) Requires a dealer to terminate a franchise.

(D) Requires a controversy between a manufacturer, manufacturer branch, distributor, distributor branch, or
representative and a dealer to be referred to a person for a binding determination. However, this subparagraph
does not prohibit arbitration before an independent arbitrator, provided that whenever a motor vehicle franchise
contract provides for the use of arbitration to resolve a controversy arising out of, or relating to, that contract,
arbitration may be used to settle the controversy only if, after the controversy arises, all parties to the
controversy consent in writing to use arbitration to settle the controversy. For the purpose of this
subparagraph, the terms “"motor vehicle” and “motor vehicle franchise contract” shall have the same meaning
as defined in Section 1226 of Title 15 of the United States Code. If arbitration is elected to settle a dispute
under a motor vehicle franchise contract, the arbitrator shall provide the parties to the arbitration with a written
explanation of the factual and legal basis for the award.

(2) An agreement, provision, release, assignment, novation, waiver, or estoppel prohibited by this subdivision
shall be unenforceable and void.

(3) This subdivision does not do any of the following:
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(A) Limit or restrict the terms upon which parties to a protest before the board, civil action, or other proceeding
can settle or resolve, or stipulate to evidentiary or procedural matters during the course of, a protest, civil
action, or other proceeding.

(B) Affect the enforceability of any stipulated order or other order entered by the board.

(C) Affect the enforceability of any provision in & contract if the provision is not prohibited under this subdivision
or any other law.

(D) Affect the enforceability of a provision in any contract entered into on or before December 31, 2011.

(E) Prohibit a dealer from waiving its right to file a protest pursuant to Section 3065.1 if the waiver agreement
is entered into after a franchisor incentive program claim has been disapproved by the franchisor and the
waiver is voluntarily given as part of an agreement to settle that claim.

(F) Prohibit a voluntary agreement supported by valuable consideration, other than granting or renewing a
franchise, that does both of the following:

(i) Provides that a dealer establish or maintain exclusive facilities, personnel, or display space or provides that a
dealer make a material alteraticn, expansion, or addition to a dealership facility.

(ii) Contains no walver or other provision prohibitad by subparagraph (A), (B}, (C), or (D) of paragraph (1).

(G) Prohibit an agreement separate from the franchise agreement that implements a dealer's election to
terminate the franchise if the agreement is conditioned only on a specified time for termination or payment of
consideration to the dealer.

(H) (i) Prohibit a voluntary waiver agreement, supported by valuable ceonsideration, other than the
consideration of renewing a franchise, to waive the right of a dealer to file a protest under Section 3062 for the
proposed establishment or relocation of a specific proposed dealership, if the waiver agreement provides all of
the following:

{I) The approximate address at which the proposed dealership will be lacated.

{II) The plannhing potential used to establish the proposed dealership’s facility, personnel, and capital
requirements,

{IIT) An approximation of projected vehicle and parts sales, and number of vehicles to be serviced at the
proposed dealership.

(IV) Whether the franchisor or affillate will hold an ownership interest in the proposed dealership or real
property of the proposed dealarship, and the approximate percentage of any franchisor or affiliate ownership
interest in the proposed dealership. .

(V) The line-makes tc be opearated at the proposed dealership.

(VD) If known at the time the waiver agreement is executed, the identity of the dealer who will operate the
proposed dealership.

(VII) The date the waiver agreement is to expire, which may not be more than 30 months after the date of
execution of the waiver agreement.

(i) Notwithstanding the provisions of a waiver agreement entered Into pursuant to the provisions of this
subparagraph, a dealer may file a protest under Section 3062 if any of the information provided pursuant to
clause (i) has become materially inaccurate since the waiver agreement was executed. Any determination of the
enforceability of a waiver agreement, shall be determined by the board and the franchisor shall have the burden
of proof.

(h) To increase prices of motor vehicles that the dealer had ordered for private retall consumers prior to the
dealer’s receipt of the written official price increase notification. A sales contract signed by a private retail
consumer is evidence of the order. In the event of manufacturer price reductions, the amount of the reduction
received by a dealer shall be passed on to the private retail consumer by the dealer if the retail price was
negotiated on the basis of the previous higher price to the dealer. Price reductions apply to all vehicles in the
dealer's inventory that were subject tc the price reduction. Price differences applicable to new model or series
motor vehicles at the time of the intreduction of new models or series shall not be considered a price increase
or price decrease. This subdivision does not apply to price changes caused by either of the following:
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(1) The addition to a motor vehicle of required or optional equipment pursuant to state or federal law.
(2) Revaluation of the United States dollar in the case of a foreign-make vehicle,

(i) To fail to pay to a dealer, within a reasonable time following receipt of a valid claim by a dealer thereof, a
payment agreed to be made by the manufacturer or distributor to the dealer by reason of the fact that a new
vehicle of a prior year model is in the dealer’s inventory at the time of introduction of new model vehicles.

(j) To deny the widow, widower, or heirs designated by a deceased owner of a dealership the opportunity to
participate in the ownership of the dealership or successor dealership under a valid franchise for a reasonable
time after the death of the owner.

(k) To offer refunds or other types of inducements to a person for the purchase of new motor vehicles of a
certain line-make to be sold to the state or a political subdivision of the state without making the same offer to
all other dealers in the same line-make within the relevant market area.

(I) To modify, replace, enter into, relocate, terminate, or refuse to renew a franchise in violation of Article 4
(commencing with Section 3060) of Chapter 6 of Division 2.

(m) To employ a person as a representative who has not been licensed pursuant to Article 3 (commencing with
Section 11900) of Chapter 4 of Division 5.

(n) To deny a dealer the right of free association with another dealer for a lawful purpose.

(0) (1) To compete with a dealer in the same line-make cperating under an agreement or franchise from a
manufacturer or distributor in the relevant market area.

(2) A manufacturer, branch, or distributer distributor, or an entity that controls or is controlled by; by a
manufacturer, branch, or distributor, shall not, however, be deemed to be competing in the following limited
circumstances:

(A) Owning or operating a dealership for a temporary period, not to exceed one year at the location of a former
dealership of the same line-make that has been out of operation for less than six months. However, after a
showing of good cause by a manufacturer, branch, or distributor that it needs additional time to operate a
dealership in preparation for sale to a successor independent franchisee, the board may extend the time period.

(B) Owning an interest in a dealer as part of a bona fide dealer development program that satisfies all of the
following requirements:

(i) The sole purpose of the program is to make franchises available to persons lacking capital, training, business
experience, or other qualities ordinarily required of prospective franchisees and the dealer development
candidate is an individual whao is unable to acquire the franchise without assistance of the program.

(li) The dealer development candidate has made a significant investment subject to loss in the franchised
business of the dealer.

(iii) The program requires the dealer development candidate to manage the day-to-day operations and business
affairs of the dealer and to acquire, within a reasonable time and on reasonable terms and conditions, beneficial ;
ownership and control of a majority interest in the dealer and disassociation of any direct or indirect ownership
or control by the manufacturer, branch, or distributor. :

(C) Owning a wholly owned subsidiary corporation of a distributor that sells motor vehicles at retail, if, for at
least three years prior to January 1, 1973, the subsidiary corporation has been a wholly owned subsidiary of the
distributor and engaged in the sale of vehicles at retail.

(3) (A) A manufacturer, branch, and distributor that owns or operates a dealership in the manner described in
subparagraph (A) of paragraph (2) shall give written notice to the board, within 10 days, each time it
commences or terminates operation of a dealership and each time it acquires, changes, or divests itself of an
ownership interest.

(B) A manufacturer, branch, and distributor that owns an interest in a dealer in the manner described in
subparagraph (B) of paragraph (2) shall give written notice to the board, annually, of the name and location of
each dealer in which it has an ownership interest, the name of the bona fide dealer development owner or
owners, and the ownership interests of each owner expressed as a percentage.
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(p) To unfairly discriminate among its franchisees with respect to warranty reimbursement or authority granted
to fts franchisees to make warranty adjustments with retzail customers,

(q) To sell vehicles to a person not licensed pursuant to this chapter for resale,

(r) To fail to affix an identification number to a park trailer, as described in Section 18009.3 of the Health and
Safety Code, that Is menufactured on or after January 1, 1987, and that does not clearly identify the unit as a
park trailer to the department. The configuration of the identification number shall be approved by the
department.

(s) To dishonor a warranty, rebate, or other incentive offered to the public or a dealer in connection with the
retail sale of a new motor vehicle, based solely upon the fact that an autobroker arranged or negotiated the
sale. This subdivision shall not prohibit the disallowance of that rebate or incentive if the purchaser or dealer is
ineligible to receive the rebate or incéntive pursuant to any other term or condition of a rebate or incentive
program.

(1) To exercise a right of first refusal or other right requiring a franchisee or an owner of the franchise to sell,
transfer, ar assign to the franchisor, or to @ nominee of the franchisor, all or a material part of the franchised
business or of the assets of the franchised business unless all of the following requirements are met:

(1) The franchise authorizes the franchisor to exercise a right of first refusal to acquire the franchised business
or assets of the franchised business in the event of a proposed sale, transfer, or assignment.

(2} The franchisor gives written notice of its exercise of the right of first refusal no later than 45 days after the
franchisor receives all of the information required pursuant to subparagraph (A) of paragraph (2) of subdivision

(d).

(3) The sale, transfer, or assignment being proposed relates to not less than all or substantlally all of the assets
of the franchised business or to a centrolliing interest in the franchised business.

{4) The proposed transferee is neither a family member of an owner of the franchised business, nor a
managerial employee of the franchisee owning 15 percent or more of the franchised business, nor a
corporation, partnership, or cther legal entity owned by the existing owners of the franchised business. For
purposes of this paragraph, a “family member” means the spouse of an owner of the franchised business, the
child, grandchild, brother, sister, or parent of an owner, or a spouse of one of those family members. This
paragraph does not limit the rights of the franchisor to disapprove a proposed transferee as provided in
subdivision (d).

(5) Upon the franchisor's exercise of the right of first refusal, the consideration paid by the franchisor to the
franchisee and owners of the franchised business shall equal or exceed all consideration that each of them were
to have received under the terms of, or in connection with, the proposed sale, assignment, or transfer, and tha
franchisor shall comply with all the terms and conditions of the agreement or agreements to sell, transfer, or
assign the franchised business. ' '

(6) The franchisor shall reimburse the proposed transferee for expenses pald or Incurred by the proposed
transferee in evaluating, investigating, and negotiating the proposed transfer to the extent those expenses tlo
not exceed the usual, customary, and reasonable fees charged for similar work done in the area in which the
franchised business is iocated. These expenses include, but are not limited to, legal and accounting expenses,
and expenses incurred for title reports and environmental or other investigations of real property on which the
franchisee’s operations are conducted. The proposed transferge shall provide the franchisor a written
itemnization of those expenses, and a copy of all nonprivileged reports and studies for which expenses were
incurred, if any, within 30 days of the proposed transferee’s receipt of a written request from the franchisor for
that accounting. The franchisor shall make payment within 30 days of exercising the right of first refusal.

(u) (1) Te unfairly discriminate in favor of a dealership owned or controlled, in whole or in part, by a
manufacturer or distributor or an entity that controls or is controlled by the manufacturer or distributor. Unfair
discrimination includes, but is not limited to, the following:

(A) The furnishing tc a franchisee or dealer that is owned or controlled, in whole or in part, by a manufacturer,
branch, or distributor of any of the following:

(i) A vehicle that is not made available to each franchisee pursuant ko a reasonable allocation formula that is
applied uniformly, and a part or accessory that is not made available to all franchisees on an equal basis when
there is no reasonable allocation formula that is applied uniformly.
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{ii)y A vehicle, part, or accessory that is not made available to each franchisee on comparable delivery terms,
including the time of delivery after the placement of an order. Differences in delivery terms due to geographic
distances or other factors beyond the control of the manufacturer, branch, or distributor shall not constitute
unfair competition.

(i) Information obtained from a franchisee by the manufacturer, branch, or distributor concerning the business
affairs or operations of a franchisee in which the manufacturer, branch, or distributor does not have an
ownership interest. The information includas, but is not limited to, information contained in financial statements
and operating reports, the name, address, or other personal information or buying, leasing, or service behavior
of a dealer customer, and other information that, If provided to a franchisee or dealer owned or controlled by a
manufacturer or distributor, would give that franchisee or dealer a competitive advantage. This clause does not
apply If the information is provided pursuant to a subpoena or court order, or to aggregated information made
available to all franchisees.

(iv) Sales or service incentives, discounts, or promotional programs that are not made avallable to all California
franchises of the same line-make on an equal basis.

(B) Referring a prospective purchaser or lessee to a dealer in which a manufacturer, branch, or distributor has
an ownership interest, unless the prospective purchaser or lessee resides in the area of responsibility assigned
to that dealer or the prospective purchaser or lessee requasts to be referred to that dealer,

(2) This subdivision does not prohibit a franchisar from granting a franchise to prospective franchisees or
assisting those franchisees during the course of the franchise relationship as part of a program or programs to
make franchises avallable te persons lacking capital, training, business experience, or other qualifications
ordinarily required of prospective franchisees,

(v) (1) To access, modify, or extract information from a ccnfidential dealer computer record, as defined in
Section 11713.25, without obtaining the prier written consent of the dealer and without maintaining
administrative, technical, and physical safeguards tc protect the security, confidentiality, and integrity of the
information.

(2) Paragraph (1) does not limit a duty that a dealer may have to safeguard the security and privacy of records
maintained by the dealer,

(w) (1) To use electronic, contractual, or other means to prevent or interfere with any of the following:
(A) The lawful efforts of a dealer to comply with federal and state data security and privacy laws.
{B) The ahility of a dealer to do either of the following:

(i} Ensure that specific data accessed from the dealer's computer system is within the scope of consent
specified in subdiviston (v}.

(i) Monitor specific data accessed from or written to the dealer’s computer system.

(2) Paragraph (1) does not limit-a duty that a dealer may have to safeguard the security and privacy of records
maintained by the dealer,

(%) {1) To unfairly discriminate against a franchisee selling a service contract, debt cancellation agreément,
maintenance agreement, or similar product not approved, endorsed, sponsored, or offered by the
manufacturer, manufacturer branch, distributor, or distributor branch or affiliate. For purposes of this
subdivision, unfair discrimination includes, but is not limited to, any of the following:

(A) Express or implied statements that the dealer is under an obligation to exclusively sell or offer to sell service
contracts, debt cancellation agreements, or similar products approved, endorsed, sponsored, or offered by the
manufacturer, manufacturer branch, distributor, or distributer branch or affiliate.

{B) Express or implied statements that selling or offering to sell service contracts, debt cancellation
agreements, maintenance agreements, or similar products not approved, endorsed, sponsored, or offered by
the manufacturer, manufacturer branch, distributor, or distributor branch or affiliate, or the failure to sell or
offer to sell service contracts, debt cancellation agreements, maintenance agreements, or similar products
approved, endorsed, sponsored, or offered hy the manufacturer, manufacturer branch, distributor, or distributor
branch or affiliate will have any negative consequences for the dealer.
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(C) Measuring a dealer’s performance under a franchise agreement based upon the sale of service contracts,
debt cancellation agreements, or similar products approved, endorsed, sponsored, or offered by the
manufacturer, manufacturer branch, distributor, or distributor branch or affiliate.

(D) Requiring a dealer to actively promote the sale of service contracts, debt cancellation agreements, or
similar products approved, endorsed, sponsored, or offered by the manufacturer, manufacturer branch,
distributor, or distributor branch or affiliate.

(E) Conditioning access to vehicles or parts, or vehicle sales or service incentives upon the sale of service
contracts, debt cancellation agreements, or similar products approved, endorsad, sponsored, or offered by the
manufacturer, manufacturer branch, distributor, or distributor branch or affiliate.

(2) Unfair discrimination does not include, and nothing shall prohibit a manufacturer from, offering an incentive
program to vehicle dealers who voluntarily sell or offer to sell service contracts, debt cancellation agreements,
or similar products approved, endorsed, sponsored, or offered by the manufacturer, manufacturer branch,
distributor, or distributor branch or affiliate, if the program does not provide vehicle sales or service incentives.

(3) This subdivision does not prohibit a manufacturer, manufacturer branch, distributor, or distributor branch
from requiring a franchisee that sells a used vehicle as “certified” under a certified used vehicle program
established by the manufacturer, manufacturer branch, distributor, or distributor branch to provide a service
contract approved, endorsed, sponsored, or offered by the manufacturer, manufacturer branch, distributor, or
distributor branch.

(4) Unfair discrimination does not include, and nothing shall prohibit a franchisor frem requiring a franchisee to
provide, the following notice prior to the sale of the service contract if the service contract is not provided or E
backed by the franchisor and the vehicle is of the franchised line-make:

"Service Contract Disclosure
The service contract you are purchasing is not provided or backed by the manufacturer of the vehicle you are
purchasing. The manufacturer of the vehicle is not responsible for claims or repairs under this service contract.

Signature of Purchaser”

(y) (1) To take or threaten to take any adverse action against a dealer pursuant to an export or sale-for-resale
prohibition because the dealer sold or leased a vehicle to a customer who either exported the vehicle to a
foreign country or resold the vehicle in violation of the prohibition, unless the export or sale-for-resale
prohibition policy was provided to the dealer in writing prierte- at least 48 hours before the sale or lease:
lease of the vehicle, and the dealer knew or reasonably should have known of the customer’s intent to export
or resell the vehicle in violation of the prehibitien-atthe-timeefsale-srlease— prohibition. If the dealer causes
the vehicle to be registered in this or any other state, and collects or causes to be collected any applicable sales
or use tax due to this state, a rebuttable presumption is established that the dealer did not have reasan to
know of the customer’s intent to export or resell the vehicle. In a proceeding in which a challenge to an adverse
action is at issue, the manufacturer, manufacturer branch, distributor, or distributor branch shall have the
burden of proof by a preponderance of the evidence to show that the vehicle was exported or resold in violation
of an export or sale-for-resale prohibition policy, that the prohibition policy was provided to the dealer in writing
at least 48 hours prior to the sale or lease, and that the dealer knew or reasonably should have known of the 1
customer’s intent to export the vehicle to a foreign country at the time of the sale or lease.

(2) An export or sale-for-resale prohibition policy shall not include a provision that expressly or implicitly ‘
requires a dealer to make further inquiries into a customer’s intent, identity, or financial ability to purchase or i
lease a vehicle based on any of the customer’s characteristics listed or defined in Section 51 of the Civil Code. A
policy that is in violation of this paragraph is void and unenforceable.

(3) An export or sale-for-resale prohibition policy shall expressly include a provision stating the dealer’s
rebuttable presumption if the dealer causes the vehicle to be registered in this or any other state and collects or
causes to be collected any applicable sales or use tax. A policy that is in violation of this paragraph is void and
unenforceable.

(z) As used in this section, “area of responsibility” is means a geographic area specified in a franchise that is
used by the franchisor for the purpose of evaluating the franchisee’s performance of its sales and service
obligations.

SEC. 9.1. Section 11713.3 of the Vehicle Code is amended to read:
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11713.3. It is unlawful and a violation of this code for a manufacturer, manufacturer branch, distributor, or
distributor branch licensed pursuant to this code to do, directly or indirectly through an affiliate, any of the
following:

(a) To refuse or fail to deliver in reasonable gquantities and within a reasonable time after receipt of an order
from a dealer having a franchise for the retail sale of a new vehicle sold or distributed by the manufacturer or
distributor, a new vehicle or parts or accessories to new vehicles as are covered by the franchise, if the vehicle,
parts, or accessories are publicly advertised as being available for delivery or actually being delivered. This
subdivision is not violated, however, if the failure is caused by acts or causes beyond the control of the
manufacturer, manufacturer branch, distributor, or distributor branch.

(b) To prevent or require, or attempt to prevent or require, by contract or otherwise, a change in the capital
structure of a dealership ar the means by or through which the dealer finances the operation of the dealership,
if the dealer at all times meets reasonable capital standards agreed to by the dealer and the manufacturer or
distributor, and if a change in capital structure does not cause a change in the principal management or have
the effect of a sale of the franchise without the consent of the manufacturer or distributor.

(c) To prevent or require, or attempt to prevent or require, a dealer to change the executive management of a
dealership, other than the principal dealership operator or operators, if the franchise was granted to the dealer
in reliance upon the personal qualifications of that person.

(d}) (1) Except as provided in subdivision (t), to prevent or require, or attempt to prevent or require, by contract
or otherwise, a dealer, or an officer, partner, or stockholder of a dealership, the sale or transfer of a part of the
interest of any of them to another person. A dealer, officer, partner, or stockholder shall not, however, have the
right to sell, transfer, or assign the franchise, or a right thereunder, without the consent of the manufacturer or
distributor except that the consent shall not be unreasonably withheld.

(2) (A) For the transferring franchisee to fail, prior to the sale, transfer, or assignment of a franchisee or the
sale, assignment, or transfer of all, or substantially all, of the assets of the franchised business or a controliing
interest in the franchised business to another person, to notify the manufacturer or distributor of the
franchisee's decision to sell, transfer, or assign the franchise. The notice shall be in writing and shall include all
of the following:

(i) The proposed transferee’s name and address.

(i) A copy of all of the agreements relating to the sale, assignment, or transfer of the franchised business or its
assets.

(iii) The proposed transferee’'s application for approval to become the successor franchisee. The application shall
include forms and related information generally utilized by the manufacturer or distributor in reviewing
prospective franchisees, if those forms are readily made available to existing franchisees. As soon as practicable
after receipt of the proposed transferee's application, the manufacturer or distributor shall notify the franchisee
and the proposed transferee of information needed to make the application complete.

(B) For the manufacturer or distributor, to fail, on or before 60 days after the receipt of all of the information
required pursuant to subparagraph (A), or as extended by a written agreement between the manufacturer or
distributor and the franchisee, to notify the franchisee of the approval or the disapproval of the sale, transfer, or
assignment of the franchise. The notice shall be in writing and shall be personally served or sent by certified
mail, return receipt requested, or by guaranteed overnight delivery service that provides verification of delivery
and shall be directed to the franchisee. A proposed sale, assignment, or transfer shall be deemed approved,
unless disapproved by the franchisor in the manner provided by this subdivision. If the proposed sale,
assignment, or transfer is disapproved, the franchisor shall include in the notice of disapproval a statement
setting forth the reasons for the disapproval.

(3) In an action in which the manufacturer’'s or distributor's withholding of consent under this subdivision or
subdivision (e) is an issue, whether the withholding of consent was unreasonable is a question of fact requiring
consideration of all the existing circumstances.

(e) To prevent, or attempt to prevent, a dealer from receiving fair and reasonable compensation for the value of
the franchised business. There shall not be a transfer or assignment of the dealer’s franchise without the
consent of the manufacturer or distributer—which-consent distributor. The manufacturer or distributor shall not
be- unreasonably withheld-er-conditioned- withhold consent or condition consent upon the release, assignment,
novation, waiver, estoppel, or modification of a claim or defense by the dealer.
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(f) To obtain money, goods, services, or another benefit from a person with whom the dealer does business, on
account of, or in relaticn to, the transaction between the dealer and that other person, other than for
compensation for services rendered, unless the benefit is promptly accounted for, and transmitted to, the
dealer.

{(9) (1) Except as provided In paragraph (3), to obtain from a dealer or enforce against a dealer an agreement,
provision, release, assignment, novation, waiver, or estoppe! that does any of the following:

{A) Modifies or disclalms a duty or obligation of a manufacturer, manufacturer branch, distributor, distributor
branch, or representative, or a right or privilege of a dealer, pursuant to Chapter 4 (commencing with Section
11700} of Division 5 or Chapter 6 {commencing with Section 3000) of Division 2.

(B) Limits or constrains the right of a dealer to file, pursue, or submit evidence in connection with a protest
before the board,

(C) Requires a dealer to terminate a franchise. .

(D) Requires a controversy between a manufacturer, manufacturer branch, distributor, distributor branch, or
representative and a dealer to be referred to & person for a binding determination. However, this subparagraph
does not prohibit arbitration before an independent arbitrator, provided that whenever a motor vehicle franchise
contract provides for the use of arbitration to resolve a controversy arising out of, or relating to, that contract,
arbitration may be used to settle the controversy only if, after the controversy arises, all parties to the
controversy consent in writing to use arbitration to settle the controversy. For the purpose of this
subparagraph, the terms "motor vehicle” and “motor vehicle franchise contract” shail have the same meaning
as defined in Section 12256 of Title 15 of the United States Code. If arbitration is elected to settle a dispute
under a motor vehicle franchise contract, the arbitrator shall provide the parties to the arbitration with a written
explanation of-the factual and legal basis for the award.

_ (2) An agreement, provision, release, assignment, novation, waiver, or estoppel prohibited by this subdivision
shall be unenforceable and void.

(3) This subdivision does not do any of the following:

(A) Limit or restrict the terms upon which parties to a protest before the board, civil action, or other proceeding
can settle or resolve, or stipulate to evidentiary or procedural matters during the course of, a protest, civil
action, ar other proceeding.

(B) Affect the enforceability of any stipulated order or other order entered by the board.

(C) Affect the enforceability of any provision in a contract if the provision is not prohibited under this subdivision
or any other law,

(D) Affect the enforcaability of a provision in any contract entered into on or before December 31, 2011,

{E) Prohibit a dealer from waiving its right to file a proiest pursuant to Section 3065.1 if the waiver agreement
is entered into after a franchisor incentive program claim has been disapproved by the franchisor and the
waiver is voluntarily given as part, of an agreement to settle that claim.

(F} Prohibit & voluntary agreement supported by valuable consideration, other than granting or renewing a
franchise, that does both of the following:

(i) Provides that a dealer establish or maintain exclusive facilities, personnel, or display space or provides that a
dealer make a material alteration, expansion, or addition to a dealership facility,

(i} Contains no waiver or other provision prohibited by subparagraph (A), (B), (C), or (D) of paragraph (1),

(G) Prohibit an agreement separate from the franchise agreement that implements a dealer's election to
terminate the franchise if the agreement is conditioned only on a specified time for termination or payment of
consideration to the dealer.

(H) (i) Prohibit a veoluntary waiver agreement, supported by valuable consideration, other than the
consideration of renewing a franchise, to waive the right of a dealer to file a protest under Section 3062 for the
proposed establishment or relocation of a specific propesed dealership, If the waiver agreement provides all of
the following:

{1} The approximate address at which the preposed dealership will be located.
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(II) The planning potential used to establish the proposed dealership’s facility, personnel, and capital
reguirements.

(III) An approximation of projected vehicle and parts sales, and number of vehicles to be serviced at the
proposed dealership.

(IV) Whether the franchisor or affiliate will hold an ownership interest in the proposed dealership or real
property of the proposed dealership, and the approximate percentage of any franchisor or affiliate ownership
interest in the proposed dealership.

(V) The line-makes to be operated at the proposed dealership.

(VI) If known at the time the waiver agreement is executed, the identity of the dealer who will operate the
proposed dealership.

(VII) The date the waiver agreement is to expire, which may not be more than 30 months after the date of
execution of the waiver agreement.

(i) Notwithstanding the provisions of a waiver agreement entered into pursuant to the provisions of this
subparagraph, a dealer may file a protest under Section 3062 if any of the information provided pursuant to
clause (i) has become materially inaccurate since the waiver agreement was executed. Any determination of the
enforceability of a waiver agreement shall be determined by the board and the franchisor shall have the burden
of proof.

(h) To increase prices of motor vehicles that the dealer had ordered for private retail consumers prior to the
dealer's receipt of the written official price increase notification. A sales contract signed by a private retail
consumer is evidence of the order. In the event of manufacturer price reductions, the amount of the reduction
received by a dealer shall be passed on to the private retail consumer by the dealer if the retail price was
negotiated on the basis of the previous higher price to the dealer. Price reductions apply to all vehicles in the
dealer's inventory that were subject to the price reduction. Price differences applicable to new model or series
motor vehicles at the time of the introduction of new models or series shall not be considered a price increase
or price decrease. This subdivision does not apply to price changes caused by either of the following:

(1) The addition to a motor vehicle of required or optional equipment pursuant to state or federal law.
(2) Revaluation of the United States dollar in the case of a foreign-make vehicle.

(i) To fail to pay to a dealer, within a reasonable time following receipt of a valid claim by a dealer thereof, a
payment agreed to be made by the manufacturer or distributor to the dealer by reason of the fact that a new
vehicle of a prior year model is in the dealer’s inventary at the time of introduction of new model vehicles.

(i) To deny the widow, widower, or heirs designated by a deceased owner of a dealership the opportunity to
participate in the ownership of the dealership or successor dealership under a valid franchise for a reasonable
time after the death of the owner.

(k) To offer refunds or other types of inducements te a person for the purchase of new motor vehicles of a
certain line-make to be sold to the state or a political subdivision of the state without making the same offer to
all other dealers in the same line-make within the relevant market area.

(1) To modify, replace, enter into, relocate, terminate, or refuse to renew a franchise in vioclation of Article 4
(commencing with Section 3060) or Article 5 (commencing with Section 3070) of Chapter & of Division 2.

(m) To employ a person as a representative who has not been licensed pursuant to Article 3 (commencing with
Section 11900) of Chapter 4 of Division 5.

(n) To deny a dealer the right of free association with another dealer for a lawful purpase.

(0) (1) To compete with a dealer in the same line-make operating under an agreement or franchise from a
manufacturer or distributor in the relevant market area.

(2) A manufacturer, branch, or distributer distributor, or an entity that controls or is controlled by; by a
manufacturer, branch, or distributor, shall not, however, be deemed to be competing in the following limited
circumstances:

(A) Owning or operating a dealership for a temporary period, not to exceed one year at the location of a former
dealership of the same line-make that has been out of operation for less than six months. However, after a
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showing of good cause by a manufacturer, branch, or distributor that it needs additional time to operate a
dealership in preparation for sale to a successor indepandent franchisee, the board may extend the time period.

(B) Owning an interest in a dealer as part of a bona fide dealer development program that satisfies all of the
following requirements:

(i) The sole purpose of the pregram is to make franchises available to persons lacking capital, training, business
experience, or other qualities ordinarily required of prospective franchisees and the dealer development
candidate is an individual who is unable to acquire the franchise without assistance of the program.

(i} The dealer development candidate has made a significént investment subject to loss in the franchised
business of the dealer. :

(lii) The program requires the dealer development candidate to manage the day-to-day operations and business
affairs of the dealer and to acquire, within a reasonable time and on reasonable terms and conditions, beneficial
ownership and control of a majority interest in the dealer and disassociation of any direct or indirect ownership
or control by the manufacturer, branch, or distributor.

(C) Owning a wholly owned subsidiary corporation of a distributor that sells motor vehicles at retail, if, for at
least three years prior to January 1, 1973, the subsidiary corporation has been a wholly owned subsidiary of the
distributer and engaged in the sale of vehicles at retail.

{3) {A) A manufacturer, branch, and distributor that owns or operates a dealership in the manner described in
subparagraph (A} of paragraph (2) shall give written notice to the board, within 10 days, each time it
commences or terminates operation of 2 dealership and each time it acquires, changes, or divests itself of an
ownership interest.

(B} A manufacturer, branch, and distributor that owns an interest in a dealer in the manner deseribed in
subparagraph (B) of paragraph (2) shall give written notice to the board, annually, of the name and location of
each dealer in which it has an ownership interest, the name of the bona fide dealer development owner or
owners, and the ownership interests of each owner axpressed as a percentage,

(p) To unfairly discriminate ameng its franchisees with respect to warranty reimbursement or authority granted
to its franchisees to make warranty adjustments with retail customers.

(gq) To sell vehicles to a persen not licensed pursuant to this chapter for resale.

(r) Te fail to affix an identification number to a park traller, as described in Section 18009.3 of the Health and
Safety Code, that is manufactured on or after January 1, 1987, and that does not clearly identify the unit as a
park trailer to the department. The configuration of the identification number shall be approved by the
department.

(3) To dishonor a warranty, rebate, or other incentive cfferad to the public or a dealer in connection with the
retail sale of a new motor vehicle, based solely upon the fact that an autobroker arranged or negotiated the
sale. This subdivision shall not prohthit the disallowance of that rebate or incentive if the purchaser or dealer is
ineligible to receive the rebate or incentive pursuant to any other term or condition of a rebate or incentive
program.

(t) To exercise a right of first refusal or other right requiring a franchisee or an owner of the franchise to seall,
transfer, or assign to the franchisor, or to & nominee of the franchisor, all or a material part of the franchised
business or of the assets of the franchised business unless all of the following requirements are met:

(1} The franchise authorizes the franchisor to exercise a right of first refusal to acquire the franchised business
or assets of the franchised business in the event of a proposed sale, transfer, or assignment.

(2) The franchisor gives written notice of its exercise of the right of first refusal no later than 45 days after the
franchisor recelves alt of the Information required pursuant to subparagraph (A) of paragraph (2) of subdivision

(d)-

(3) The sale, transfer, or assignment belng proposed relates to not less than all or substantiatly all of the assets
of the franchised businass or to a controlling interest in the franchised business.

(4) The proposed transferee is neither a family member of an owner of the franchised business, nor a
managerial employee of the franchisee owning 15 percent or more of the franchised business, nor a
corporation, partnership, or cther legal entity cwned by the existing owners of the franchised business. For
purposes of this paragraph, a “family member” means the spouse of an owner of the franchised business, the
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child, grandchild, brother, sister, or parent of an owner, or a spouse of one of those family members. This
paragraph does not limit the rights of the franchisor to disapprove a proposed transferee as provided in
subdivision (d).

(5) Upon the franchisor’s exercise of the right of first refusal, the consideration paid by the franchisor to the
franchisee and ownérs of the franchised business shall equal or exceed all consideration that each of them were
to have received under the terms of, or in connection with, the proposed sale, assignment, or transfer, and the
franchisor shall comply with all the terms and conditicns of the agreement or agreements to sell, transfer, or
assign the franchised business.

(6) The franchisor shall reimburse the proposed transfereg for expenses paid or incurred by the proposed
transferee in evaluating, investigating, and negotiating the proposed transfer to the extent those expenses do
not exceed the usual, custocmary, and reascnable fees charged for similar work done in the area in which the
franchised business is located. These expenses include, but are not limited to, legal and accounting expenses,
and expenses incurred for title reports and environmental or other investigations of real property on which the
franchisee's operations are conducted. The proposed transferee shall provide the franchisor a written
itemization of those expenses, and a copy of all nonprivileged reports and studies for which expenses were
incurred, if any, within 30 days of the proposed transferee’s receipt of a written request from the franchisor for
that accounting. The franchisor shall make payment within 30 days of exercising the right of first refusal.

(W) (L) To unfairly discriminate in favor of a dealership owned or controlled, in whole or in part, by a
manufacturer or distributor or an entity that controls or is controlled by the manufacturer or distributor. Unfair
discrimination includes, but is not limited to, the following:

(A) The furnishing to a franchisee or dealer that is owned or controlled, in whole ot in part, by a manufacturer,
branch, or distributor of any of the following:

(i) A vehicle that is not made available to each franchisee pursuant to a reasonable allocation formula that is
applied uniformly, and a part or accessory that is not made available to all franchisees on an equal basis when
there is no reasonable allocation formuia that is applied uniformly.

(i} A vehicle, part, or accessory that is not made avaifable to each franchisee on comparable delivery terms,
including the time of delivery after the placement of an order, Differences in delivery terms due to geographic
distances or other factors beyond the contral of the manufacturer, branch, or distributor shall not constitute
unfair competition.

(iii} Information obtained from a franchisee by the manufacturer, branch, or distributor concerning the business
affairs or operations of a franchisea in which the manufacturer, branch, or distributor does not have an
ownership interest. The information includes, but is not imited to, information contained in financial statements
and operating reports, the name, address, or cther perscnal information or buying, leasing, or service behavior
of a dealer customer, and other informaticn that, if provided to a franchisee or dealer owned or controlled by a
manufacturer or distributor, would give that franchisee or dealer a competitive advantage. This clause does not
apply if the information is provided pursuant to a subpoena or court order, or to aggregated information made
available to all franchisees,

(iv) Sales or service incentives, discounts, or promotional programs that are not made available to all California
franchises of the same line-make on an equal basis.

(B) Referring a prospective purchaser or lessee to a dealer in which a manufacturer, branch, or distributor has
an awnership interest, unless the prospective purchaser or lessee resides in the area of responsibility assigned
to that dealer or the prospective purchaser or lessee requests to be referred to that dealer,

(2) This subdivision does net prohibit @ franchisor from granting a franchise to prospective franchisees or
assisting those franchisees during the course of the franchise relationship as part of a program or programs to
make franchises available to persons lacking capital, training, business experience, or other qualificaticns
ordinarily required of prospective franchisees,

(v) (1} To access, madify, or extract information from a confidential dealer computer record, as defined in
Section 11713.25, without obtaining the prior written consent of the dealer and without maintaining
administrative, technical, and physical safeguards to protect the security, confidentiality, and integrity of the
information.

(2) Paragraph (1} does not limit a duty that a dealer may have to safeguard the security and privacy of records
maintained by the dealer,
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{(w} (1) To use electronic, contractual, or other means to prevent or interfere with any of the following:
(A) The lawful efforts of a dealer to comply with federal and state data security and privacy laws,
(B) The ability of a dealer to dc either of the following:

(i) Ensure that specific data accessed from the dealer's computer system is within the scope of consent
specified in subdivision (v).

(i1) Monitor specific data accessed from or written to the dealer’s computer system.

(2) Paragraph (1) does not limit a duty that a dealer may have to safeguard the security and privacy of records
maintained by the dealer.

(x) (1) To unfairly discriminate against a franchisee selling a service contract, debt cancellation agreement,
maintenance agreement, or similar product not approved, endorsed, sponsored, or offered by the
manufacturer, manufacturer brench, distributor, or distributor branch or affiliate. For purposes of this
subdivision, unfair discrimination includes, but is not limited to, any of the following:

{A) Express or implied statements that the dealer is under an obligation to exclusively sell or offer to sell service
contracts, debt cancellation agreements, or similar products approved, endorsed, sponsored, or offered by the
manufacturer, manufacturer branch, distributor, or distributor branch or affitiate.

(B) Express or implied statements that selling or offering to sell service contracts, debt cancellation
agreements, maintenance agreements, or similar products not approved, endorsed, sponsored, or offered by
the manufacturer, manufacturer branch, distributor, or distributor branch or affiliate, or the failure to sell or
offer to sell service contracts, debt cancellation agreements, maintenance agreements, or similar products
approved, endorsed, sponsored, or offered by the manufacturer, manufacturer branch, distributor, or distributor
branch or affiliate will have any negative consequences for the dealer.

(C) Measuring a dealer’s performance under a franchise agreement based upon the sale of service contracts,
debt cancellation agreements, or similar products approved, endorsed, sponsored, or offered by the
manufacturer, manufacturer branch, distributar, or distributor branch or affiliate.

(D) Requiring a dealer to actively promote the sale of service contracts, debt cancellation agreements, or
simifar products approved, endorsed, sponscred, or offered by the manufacturer, manufacturer branch,
distributor, or disktributor branch or affiliate.

(E) Condittoning access to vehicles or parts, or vehicle sales or service incentives upon the sale of service
contracts, debt cancellation agreements, or similar products approved, endérsed, sporisored, or offered by the
manufacturer, manufacturer branch, distributor, or distributor branch or affiliate.

(2) Unfair discrimination does not include, and nothing shall prohibit a manufacturer from, offering an incentive
program to vehicle dealers who voluntarily sell or offer to sell service contracts, debt cancellation agreements,
or similar products approved, endorsed, sponsored, or offered by the manufacturer, manufacturer- branch,
distributor, or distributer branch or affiliate, if the program does not provide vehicle sales or service incentives.

(3) This subdivision does not prohibit a manufacturer, manufacturer branch, distributor, or distributor branch
~from requiring a franchisee that sells a used vehicle as “certified” under a certified used vehicle program
established by the manufacturer, manufacturer branch, distributor, or distributor branch to provide a service
contract approved, endorsed, sponsored, or offered by the manufacturer, manufacturer branch, distributor, or
distributor branch.

(4) Unfair discrimination does not include, and nothing shall prohibit a franchisor from requiring a franchisee to
pravide, the following notice prior to the sale of the servica contract if the service contract is not provided or
backed by the franchisor and the vehicle is of the franchised line-make:

“Service Contract Disclosure
The service contract you are purchasing is not provided or backed by the manufacturer of the vehicle you are
purchasing. The manufacturer of the vehicle is not responsible for claims or repairs under this service contract.

Signature of Purchaser”
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{y) (1) To take or threaten to take any adverse action against a dealer pursuant to an export or sale-for-resale \
prohibition because the dealer sold or leased a vehicle to a customer who either exported the vehicle to a
foreign country or resold the vehicle in viclation of the prohibition, unless the export or sale-for-resale
prohibition policy was provided to the dealer in writing grier—te— at least 48 hours before the sale or lease;
lease of the vehicle, and the dealer knew or reasonably should have known of the customer’s intent to export
or resell the vehicle in violation of the prehibitien—atthe-time-of-sale-ertease— prohibition. If the dealer causes
the vehicle to be registered in this or any other state, and collects or causes to be collected any applicable sales
or use tax due to this state, a rebuttable presumption is established that the dealer did not have reason to
know of the customer’s intent to export or resell the vehicle. In a proceeding in which a challenge to an adverse
action is at issue, the manufacturer, manufacturer branch, distributor, or distributor branch shall have the
burden of proof by a preponderance of the evidence to show that the vehicle was exported or resold in violation
of an export or sale-for-resale prohibition policy, that the prohibition policy was provided to the dealer in writing
at least 48 hours prior to the sale or lease, and that the dealer knew or reasonably should have known of the
customer’s intent to export the vehicle to a foreign country at the time of the sale or lease.

(2) An export or sale-for-resale prohibition policy shall not include a provision that expressly or implicitly
requires a dealer to make further inquiries into a customer’s intent, identity, or financial ability to purchase or
lease a vehicle based on any of the customer’s characteristics listed or defined in Section 51 of the Civil Code. A
policy that is in violation of this paragraph is void and unenforceable.

(3) An export or sale-for-resale prohibition policy shall expressly include a provision stating the dealer’s
rebuttable presumption if the dealer causes the vehicle to be registered in this or any other state and collects or
causes to be collected any applicable sales or use tax, A policy that is in violation of this paragraph is void and
unenforceable.

(z) As used in this section, “area of responsibility” s means a geographic area specified in a franchise that is
used by the franchisor for the purpose of evaluating the franchisee’s performance of its sales and service
obligations.

SEC. 10. (a) Sections 6.1 and 7.1 of this bill incorporates changes to Section 3050.7 of the Vehicle Code
proposed by both this bill and Assembly Bill 759. These sections shall only become operative if (1) both bills are
enacted and become effective on or before January 1, 2016, (2) each bill amends or adds Section 3050.7 of the
Vehicle Code, and (3) this bill is enacted after Assembly Bill 759, in which case Sections 6 and 7 of this bill shall
not become operative.

(b) Section 9.1 of this bill incorporates amendments to Section 11713.3 of the Vehicle Code proposed by both
this bill and Assembly Bill 759. It shall only become operative if (1) both bills are enacted and become effective
on or before January 1, 2016, (2) each bill amends Section 11713.3 of the Vehicle Code, and (3) this bill is
enacted after Assembly Bill 759, in which case Section 9 of this bill shall not become operative.

SEC. 11. No reimbursement is required by this act pursuant to Section 6 of Article XIIIB of the California
Constitution because the only costs that may be incurred by a local agency or school district will be incurred
because this act creates a new crime or infraction, eliminates a crime or infraction, or changes the penalty for a
crime or infraction, within the meaning of Section 17556 of the Government Code, or changes the definition of a
crime within the meaning of Section 6 of Article XII1 B of the California Constitution.
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