STATE OF CALIFORNIA

MEMO
To: ALL BOARD MEMBERS Date: March 15, 2022
From: TIMOTHY M. CORCORAN

NEW MOTOR VEHICLE BOARD
(916) 445-1888

Subject: UPCOMING EVENTS

The following highlights the upcoming Board events:

» March 30, 2022, General Meeting (Zoom and teleconference)
> April 2022, tentative Special Meeting (date and location to be determined)

» June 15, 2022, General Meeting (Glendale)

» Industry Roundtable (date and location to be determined)

If you have any questions or concerns about any of the upcoming Board meetings, please do not
hesitate to call me at (916) 445-1888.



ROSTER

NEW MOTOR VEHICLE BOARD
P.O. Box 188680
Sacramento, California 95818-8680

NAME APPOINTING AUTHORITY STATUS

Ramon Alvarez C.
Term exp. 1-15-22 Governor’s Office Dealer Member

Anne Smith Boland
Term exp. 1-15-23 Governor’s Office Dealer Member

Kathryn Ellen Doi
Term exp. 1-15-25 Governor’s Office Public Member

Ryan Fitzpatrick
Term exp. 1-15-23 Governor’s Office Dealer Member

Ardashes (Ardy) Kassakhian
Term exp. 1-15-26 Senate Rules Committee Public Member

Bismarck Obando
Term exp. 1-15-22 Governor’s Office Public Member

Jacob Stevens
Term exp. 1-15-23 Governor’s Office Public Member
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Telephone: (916) 445-1888

Board staff contact: Danielle Phomsopha
www.nmvb.ca.gov

DMV press contact: (916) 657-6438
dmvpublicaffairs@dmv.ca.gov

STATE OF CALIFORNIA
NEW MOTOR VEHICLE BOARD
NOTICE OF GENERAL BOARD MEETING

Wednesday, March 30, 2022 at 10:30 a.m.
Via Zoom and Teleconference

On January 5, 2022, Governor Newsom issued Executive Order N-1-22, which suspends the sunset
dates in Government Code section 11133 to March 31, 2022. Government Code section 11133
authorizes the New Motor Vehicle Board (“Board”) to hold meetings through teleconference and to
make public meetings accessible telephonically, or otherwise electronically, to all members of the
public seeking to observe and address the Board. The requirements that each teleconference
location be accessible to the public and that members of the public be able to address the Board at
each teleconference location have temporarily been suspended.

The Board Meeting will be conducted via Zoom and teleconference. Board members will participate
in the meeting from individual remote locations. Members of the public can attend the meeting
remotely via one of several options listed below. Written comments, if any, can be submitted at
nmvb@nmvb.ca.gov or during the meeting. Items of business scheduled for the meeting are listed
on the attached agenda. Recesses may be taken at the discretion of the Chairperson and items may
be taken out of order.

To request a reasonable modification or accommodation for individuals with disabilities at this or any
future Board meeting or to request any modification or accommodation for individuals with disabilities
necessary to receive agendas or materials prepared for Board meetings, please contact Danielle
Phomsopha at danielle.phomsopha@nmvb.ca.gov or (916) 445-1888.

Join Zoom Meeting
https://us02web.zoom.us/j/81651801388?pwd=TmJzaXVMSUd4MOtmMS9ITIUvZ1c1dz09

Meeting ID: 816 5180 1388

Passcode: 099161

One tap mobile
+16699009128,,81651801388#,,,,*099161# US (San Jose)
+12532158782,,81651801388#,,,,*099161# US (Tacoma)

Dial by your location
+1 669 900 9128 US (San Jose)
+1 253 215 8782 US (Tacoma)
+1 346 248 7799 US (Houston)
+1 646 558 8656 US (New York)
+1 301 715 8592 US (Washington DC)
+1 312 626 6799 US (Chicago)
Meeting ID: 816 5180 1388
Passcode: 099161
Find your local number: https://us02web.zoom.us/u/kd5jzuYOul
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STATE OF CALIFORNIA
NEW MOTOR VEHICLE BOARD
AGENDA
GENERAL MEETING

Wednesday, March 30, 2022 at 10:30 a.m.
Via Zoom and Teleconference
https://lus02web.zoom.us/|/81651801388?pwd=TmJzaXVMSUd4MOtmMS9ITIUvZ1c1dz09

Please note that Board action may be taken regarding any of the issues listed below. As
such, if any person has an interest in any of these issues, he or she may want to attend.

The Board provides an opportunity for members of the public to comment on each agenda
item before or during the discussion or consideration of the item as circumstances permit.
(Gov. Code 8§ 11125.7)

1. 10:30 a.m. -- Meeting called to order.

2. Roll Call.

3. Presentation of Resolution to Peter Welch, retired President and CEO of the
National Automobile Dealers Association (NADA).

4. Approval of the Minutes from the December 7, 2021, and January 12, 2022,
General Meetings.

5. Appointment of Committee member to the Policy and Procedure Committee
by the Board President.

6. Consideration of presentation of Resolution to Nanxi Liu, former Public
Board Member.

7. Consideration of presentation of Resolution to Inder Dosanjh, former Dealer
Board Member.

8. Annual update concerning the use of the Board’s website - Administration
Committee.
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10.

11.

12.

13.

14.

Consideration of the revised Guide to the New Motor Vehicle Board to
include information on statutory and regulatory changes - Administration
Committee.

Board member education concerning changes to the Administrative
Procedure Act and Bagley-Keene Open Meeting Act - Board Development
Committee.

Board member education concerning changes to the Political Reform Act
and Public Records Act - Board Development Committee.

Discussion and consideration of the agenda and dates for the 2022 New
Motor Vehicle Board Industry Roundtable - Government and Industry Affairs
Committee and Ad Hoc Committee on Equity, Justice and Inclusion.
Discussion concerning pending legislation - Legislative Committee.

a. Pending Legislation of Special Interest:

(1) Assembly Bill 1733 (Assembly Member Quirk) — State bodies: open
meetings

(2)  Assembly Bill 1795 (Assembly Member Fong) — Open meetings:
remote participation

(3)  Assembly Bill 1996 (Assembly Member Cooley) — State government:
administrative regulations: review

b. Pending Legislation of General Interest:

(1) Assembly Bill 2600 (Assembly Member Dahle) — State agencies:
letters and notices: requirements

(2)  Senate Bill 361 (Senator Umberg) — Electronic transactions: motor
vehicle finance

C. Pending Federal Legislation of General Interest:

Q) United State Senate Bill 2118 (Senator Wyden) — Clean Energy for
America Act

Consideration of the Export or Sale-For-Resale Prohibition Policy Protest
Guide (Vehicle Code section 3085, et seq.) - Policy and Procedure
Committee.



15.

16.

17.

18.

19.

20.

Consideration of revisions to the Informational Guide for Manufacturers and
Distributors, which outlines their obligations to provide notices, schedules,
and formulas mandated by the California Vehicle Code and Civil Code to the
New Motor Vehicle Board and/or impacted dealers - Policy and Procedure
Committee.

Executive Director's Report.

Administrative Matters.

Case Management.

Judicial Review.

Notices Filed Pursuant to Vehicle Code sections 3060/3070 and 3062/3072.
Other.

moowz

Public Comment. (Gov. Code § 11125.7)
Closed Executive Session.

Pursuant to Government Code section 11126(a)(1), all members of the Board shall
convene in a closed Executive Session.

Consideration of annual performance review for Executive Director -
Executive Committee.

Open Session.

Adjournment.

To request special accommodations for persons with disabilities at this or any future
Board meeting or to request any accommodation for persons with disabilities necessary
to receive agendas or materials prepared for Board meetings, please contact Danielle
Phomsopha at (916) 445-1888 or danielle.phomsopha@nmvb.ca.gov.




State of California

'I.

New Motor Vehicle Board
RESOLUTION

WHEREAS, Mr. Peter Welch was appointed by the National Automobile Dealers

Association (NADA) in January 2013 as its President and CEO, and under his leadership, NADA
strengthened its core mission of advocating on behalf of franchised dealers in the federal legislative,
regulatory, industry relations and public affairs arenas; and,

WHEREAS, prior to joining NADA, Mr. Welch served in several positions with the

California New Car Dealers Association (CNCDA), the nation’s largest state auto dealer association.
From 1990 to 2003, Mr. Welch served as CNCDA’s Director of Government and Legal Affairs, and
then served as its president and CEO for 10 years. He was instrumental in the formation of CNCDA,
and during his tenure oversaw and influenced the enactment of numerous laws affecting consumer
protection rights, emissions and environmental matters, and dealer franchising and licensing laws.

WHEREAS, during his career, Mr. Welch has capably assisted and supported the New

Motor Vehicle Board (Board) throughout the years in many ways, such as guiding important
legislation impacting the Board through the California legislature; advocating the importance of the
Board to elected officials, the auto industry and new vehicle dealers; actively participating as a speaker
and presenter at Board Industry Roundtables; and organizing support and advocacy to prevent
legislation to abolish the Board and curtail a Sunset Review; and

WH EREAS, Mr. Welch has given with great unselfishness and dedication his time and

expertise to matters concerning the motor vehicle industry and helped direct and protect the welfare
of the automotive industry in this State and others, thereby enhancing the respect of the auto industry;
and,

THEREFORE, BE IT RESOLVED that each member of the NEW MOTOR VEHICLE

BOARD joins in expressing their profound appreciation to Mr. Peter Welch for his contribution to
the Board, to the motor vehicle industry and to the people of the State of California.

Dated this 16™ day of February 2021

KATHRY*®' ™' ' =~~~ PRESIDENT ARDASHES KASSAKHIAN

RAMON A vrisee o, VICE PRESIDENT — . ...-..NERT

g  enpLi
Ty Bl Ond.”

INDER DOSANJH BISMARCK OBANDO




P.O. Box 188680

Sacramento, California 95818-8680
Telephone: (916) 445-1888
Contact Person: Robin Parker
www.nmvb.ca.gov

STATE OF CALIFORNIA
NEW MOTOR VEHICLE BOARD
MINUTES

The New Motor Vehicle Board (“Board”) held a General meeting on December 7, 2021,
via Zoom and teleconference. Bismarck Obando, President and Public Member, called
the meeting of the Board to order at 9:33 a.m.

President Obando welcomed everyone to the meeting and stated that the meeting
materials are available on the Board’s website and hard copies of the materials can be
requested by contacting the Board’s legal staff at (916) 445-1888 or nmvb@nmvb.ca.gov.
President Obando also set forth the parameters for the meeting.

2. ROLL CALL

Board Members Present: Ramon Alvarez C. (left at 12:07 p.m.)
Anne Smith Boland
Kathryn Ellen Doi
Inder Dosanjh (left at 11:55 a.m.)
Ryan Fitzpatrick
Ardashes “Ardy” Kassakhian (arrived at 11:47 a.m.)
Bismarck Obando
Jacob Stevens

Board Members Not Present: Nanxi Liu

Board Staff Present: Timothy M. Corcoran, Executive Director
Dawn Kindel, Assistant Executive Officer
Robin P. Parker, Chief Counsel
Danielle R. Phomsopha, Senior Staff Counsel
Suzanne Luke, Administrative Services Analyst
Holly Victor, Mediation Analyst
Lee Moore, Mediation Analyst
Garrett Porter, (former) Legal Assistant
Anthony M. Skrocki, Administrative Law Judge
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Mr. Corcoran noted that a quorum was established for general business and case
management matters.

3. APPROVAL OF THE MINUTES FROM THE FOLLOWING MEETINGS:

a. February 16, 2021, General Meeting;

b. February 16, 2021, April 7, 2021, August 27, 2021, and September 15, 2021,
Special Meetings;

C. March 17, 2021, May 20, 2021, June 23, 2021, and August 24, 2021, meetings of
the Government and Industry Affairs Committee; and

d. July 21, 2021, meeting of the Ad Hoc Committee on Equity, Justice and Inclusion.

Member Stevens moved to adopt the minutes listed in items 3.a. through d. on the
agenda. Member Alvarez seconded the motion. The motion carried unanimously.

4. CONSIDERATION OF PRESENTATION OF RESOLUTION TO DANIEL P.
KUHNERT, FORMER PUBLIC BOARD MEMBER

Member Alvarez moved to present a Resolution to Daniel P. Kuhnert, former Public
Member, in recognition of his contribution to the New Motor Vehicle Board. Member Doi
seconded the motion. The motion carried unanimously. President Obando noted that
resolution will be mailed to the members for their signatures.

5. ANNUAL REVIEW OF NEW MOTOR VEHICLE BOARD MISSION AND VISION
STATEMENTS - EXECUTIVE COMMITTEE

The members were provided with a memo from Tim Corcoran concerning the Board’s
current mission and vision statements. Mr. Corcoran reported that these statements were
last adopted two years ago and prior to that, the previous mission and vision statements
were in place for approximately eight years. When the statements were amended two
years ago, Committee members worked in conjunction with the Department of Motor
Vehicles on a strategy session and the resulting draft was considered by the full Board.

There was no Board action as this matter was for information only.
6. REPORT ON NON-SUBSTANTIVE CHANGES TO PROPOSED REGULATORY

AMENDMENTS IN TITLE 13 OF THE CALIFORNIA CODE OF REGULATIONS
- EXECUTIVE COMMITTEE

a. Definitions. (13 CCR § 550)

b. Dismissals of Petitions and Protests. (13 CCR 8§ 551.8)

C. Notice of Assignment of Administrative Law Judges; Peremptory Challenges. (13
CCR §551.12)

d. Filing Fees. (13 CCR § 553.40)

Form and Filing of Petition. (13 CCR 8§ 556)

Answer-Time of Filing; Form and Content. (13 CCR 8§ 558)

0]



g. Filing of Protest, Schedules of Compensation for Preparation and Delivery
Obligations, Warranty Reimbursement Schedules or Formulas, and Franchisor
Incentive Program Reimbursement Pursuant to Vehicle Code Sections 3064,
3065, 3065.1, 3074, 3075, and 3076. (13 CCR 8§ 586)

h. Filing of Protest Pursuant to Vehicle Code Section 3065.3 (13 § 586.5)

I. Hearings by Board or by Administrative Law Judge. (13 CCR § 590)

The members were provided with a memo from Tim Corcoran, Robin Parker, and Danielle
Phomsopha regarding non-substantive changes to the proposed regulatory text that
implement Assembly Bill 179, which was effective January 1, 2020. Ms. Phomsopha
indicated that the final rulemaking packets were reviewed by the Office of Administrative
Law and as notes in the memo it suggested the following non-substantive changes:

" For all authority and reference sections, OAL suggested the Board remove
references to all subsections. For example, Note: Authority cited: Section 3050(a),
Vehicle Code. Reference: Section 3050{a}, Vehicle Code; Rule 3.1362, California
Rules of Court; and Section 284, Code of Civil Procedure.

. For Section 550(u), OAL suggested additional language in the definition of
Protestant as follows: “For protests filed pursuant to Vehicle Code section 3085,
an association, which is defined as an organization primarily owned by, or
comprised of, new motor vehicle dealers and that primarily represents the interests
of dealers, is a protestant.”

The Executive Committee approved these changes so the staff could proceed with the
proposed rulemaking. Pursuant to the Board adopted policy, this matter was brought to
the attention of the full Board.

President Obando asked if there is additional rulemaking that must be done to complete
the implementation of AB 179. Ms. Phomsopha indicated there is one more set of
amendments to the regulations pertaining to Certified Mail and the repeal of appeals to
complete, which will be considered by the Board later in this meeting.

There was no Board action as this matter was for information only.

7. ANNUAL UPDATE ON TRAINING PROGRAMS ATTENDED BY STAFF -
ADMINISTRATION COMMITTEE

Dawn Kindel and Lee Moore provided the members with a memo on training programs
attended by the staff. Miss Kindel reviewed the training and indicated that staff training is
now provided to the members on a bi-monthly basis via the Administrative Matters Update
so this annual report will be discontinued. The staff, including Miss Kindel and Mr.
Corcoran, took implicit bias training.



Miss Kindel also indicated that Ms. Moore is now the training coordinator for staff. She
has coordinated the training for the last six months. In addition, all training completed last
year was done virtually.

President Obando was pleased the staff took implicit bias training and hopes it will assist
the work of the Ad Hoc Committee on Equity, Justice and Inclusion with the upcoming
workshop.

Member Doi was pleased that all training was cost-effective, and staff took advantage of
the available resources.

There was no Board action as this matter was for information only.

8. DISCUSSION AND CONSIDERATION OF OPTIONS TO MOVE THE BOARD’S
OFFEICES - ADMINISTRATION COMMITTEE

The members were provided with a memo from Tim Corcoran, Dawn Kindel, and
Suzanne Luke regarding options to move the Board’s offices. Mr. Corcoran indicated that
the Board’s office has been in its current location for many years. The property owner is
no longer interested in continuing our long-term lease and the Board is currently in a soft-
term lease, which can be ended by either party at any time. Therefore, the Board must
look for a long-term solution, knowing the current building isn’t an option.

Additionally, Mr. Corcoran indicated that telework has been embraced by all staff, so the
Board can look for a smaller space than it currently has. Staying close to the current
location for the convenience of staff and Board Members who arrive at the nearby airport
IS important.

As indicated in the memo, three options were presented to the Board for consideration:

(1) Relocate to the DMV Headquarters’ Campus

DMV has a private space available to house the Board’s offices within the DMV’s main
headquarters building at 2415 15t Avenue, in Sacramento. The space will require one-
time tenant improvements, including construction and modular furniture, of approximately
$1,228,000 in order to make the space useable. This one-time cost would be paid for out
of the Board’s reserve funds which can be allocated for this purpose via a Budget Change
Proposal. This location has 24/7 security and Board staff would have on-site access to
human resources and information technology assistance. Parking is available and
affordable, and the location is only one mile from the current location so staff commutes
would not be negatively affected. DMV has numerous modern conference rooms to
accommodate our meeting and hearing needs. The preliminary costs are:

Estimated Expenses Sq. Ft. Price/Sq. Ft | Per Month
Rent (including janitorial and 4,479 $2.55 $11,421
utilities)




DGS Lease Fees

$219

Telecom

$3,039

Total Ongoing Expense

$14,679

(2) Relocate to a DGS owned facility in the Sacramento region

The estimate below is based on a general market search for a DGS owned facility within
the Sacramento region. The square footage is based on the Board’s current footprint with
the elimination of our on-site conference space. Based on the rate quoted, the Board
would have to increase its fees in order to afford a higher lease payment.

Estimated Expenses Sq. Ft. | Price/Sqg. Ft | Per Month
Rent 6,941 | $6.63 $46,019
DGS Lease Fees $884
Janitorial, Utilities, security, etc. $9,318
Total Ongoing Expense $56,221

3) Remain in current location if agreed upon by the lessor.

The current costs are noted below:

Current Expenses Sq. Ft. | Price/Sq. Ft | Per Month
Cost for Existing Office 8,613 | $1.53 $13,178
(Janitorial, maintenance, utilities

included)

DGS Lease Fees $253
Total Current Expense $13,431

President Obando indicated that the Board has been anticipating the need to move for
many years now. He inquired as to when the Board will relocate once the Board approves
of the move and Miss Kindel indicated that if the Board were to approve a move to the
DMV location, a Budget Change Proposal request would go to the Department of Finance
to begin the process of allocating the Board’s reserve money for the move. The Board
would also need to complete construction on the new facility to set it up its offices.
Therefore, the timeframe would be approximately 12-14 months.

Miss Kindel confirmed that the Board will have the ability to utilize and reserve conference
rooms at DMV headquarters for hearings and meetings. There is the possibility that the
Board may have one conference room dedicated to it to hold settlement conferences,
merits hearings, Board meetings and industry roundtables. There will also be parking for
visitors.

Mr. Corcoran indicated that staff also inquired about hoteling space if the Board were able
to limit in-office days. That is what led to considering the unutilized space at DMV. This



move, if approved would allow the Board to move out of a dedicated space and be co-
located.

Mr. Corcoran also indicated that the cost estimate to move and build-out the space to
make it suit the Board’s needs is on the high-end to ensure all costs are covered. Despite
that, Mr. Corcoran would not anticipate a need to increase the Board fees to cover this
cost since it has a couple years’ operating costs in our reserves.

Although there are COVID-related impacts, as well as supply and chip shortage issues
affecting vehicle sales, this is something the staff will proactively monitor, separate from
the move, in order to determine if the Board needs to explore a fee increase to maintain
a healthy reserve balance.

Mr. Corcoran stated that staff have been updated on the potential move and the DMV
location meets their needs since the new location would be within a five-mile radius of the
current location and there is affordable parking.

In response to Member Doi’s questions, Mr. Corcoran shared that the Board will have
access to all conference rooms at the DMV at no additional charge. There is a reservation
system that allows people to reserve rooms in advance. Mr. Corcoran looks forward to
working with DMV on setting up a formal hearing room, either with the Board’s current
furniture or an alternative setup.

In response to Member Alvarez’s inquiry, Mr. Corcoran and Miss Kindel indicated that
they believe since the construction is being worked on internally, the Board would not be
going through the bidding process since there is not an outside contractor. Staff will
monitor this as the process continues and advise the Board if there are any cost or bidding
changes.

Staff will also monitor the costs to buildout and construct the new location to meet the
Board’s needs with the hope that costs come in lower than the estimate provided. Staff
have visited the space and are able to see that the space generally meets the Board’s
needs, using modular offices to save money. More details will be forthcoming if the Board
approves this move.

In response to Member Doi’s inquiry, Mr. Corcoran explained that the Board will have a
sufficient number of cubicles or offices for each staff member, plus drop-in spaces for
judges who may want to use space.

Member Stevens noted he appreciates the efficiency that will be gained by the new
location and staff’s diligence in coming up with this path forward.

Member Alvarez moved to direct staff to proceed with looking at the DMV space. Member
Fitzpatrick seconded the motion. Member Doi offered a friendly amendment to the motion
that would be to adopt the Committee’s recommendation to move the Board's offices to



the DMV headquarters campus. Mr. Alvarez accepted the amendment. The motion
carried unanimously.

9. ANNUAL UPDATE ON BOARD CONSUMER MEDIATION SERVICES
PROGRAM - ADMINISTRATION COMMITTEE

The members were provided with a memo from Dawn Kindel, Holly Victor, and Lee Moore
regarding the annual update on the Board Consumer Mediation Services Program. Ms.
Victor noted that, as indicated in the memo, in 2020 there were 336 mediation cases
received. Of those, 184 were completely mediated; 152 were not mediated due to lack of
jurisdiction, no response from the dealer or manufacturer, or the consumer abandoned
the case.

Ms. Victor indicated that out of the 184 cases, 73% were mediated successfully and 27%
were closed because a successful resolution was not reached. Eighty of these cases
were dealer-related and 79% of those were successfully mediated, 21% were closed
because a successful resolution could not be reached. Out of the 184 cases, 104 were
manufacturer-related and 69% of those were mediated successfully. Thirty-one percent
were closed because a successful resolution could not be reached.

As shown on the chart in the memo, as indicated below, there is a two-year comparison.
In 2019, there were 383 mediation cases received and 262 were mediated successfully.

MEDIATION PROGRAM 2 YEAR

COMPARISON
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Mr. Corcoran commended staff for having a greater than 70% success rate, especially
given that the Board’s mediation program is 100% voluntary.

President Obando inquired whether there was anything the Board Members could do to
better improve the relationship between dealers and manufacturers to increase the
success rate. Mr. Corcoran indicated staff would keep that offer in mind for 2022.

There was no Board action as this matter was for information only.

10. CONSIDERATION OF NOMINEE FOR THE SOLON C. SOTERAS EMPLOYEE
RECOGNITION AWARD RECIPIENT AS RECOMMENDED BY THE BOARD
DEVELOPMENT COMMITTEE

At the July 18, 2000, General Meeting, the members adopted an Employee Recognition
Award Program to recognize staff for their accomplishments. The program was renamed
the Solon C. Soteras Employee Recognition Award. The Board Development Committee
recommended this year’s Solon C. Soteras Employee Recognition Award be awarded to
Staff Services Analyst, Holly Victor, in recognition of her service to the State of California’s
COVID-19 Contact Tracing Program.

Mr. Corcoran commented that he is appreciative and proud to have had Holly represent
the New Motor Vehicle Board on the contact tracing assignment. This award is a small
token of appreciation for her service.

Ms. Victor shared that she is thankful for the nomination for this award. She worked as a
case investigator, contact tracer and vaccine coordinator during her assignment. She
received approximately 10-25 cases per day, and provided information for people during
their isolation period as well as resources to families without access to food or needed
temporary housing to be able to separate from other members of their household during
isolation. Ms. Victor found the experience rewarding as she was able to help people
during a scary and unknown time.

Member Doi expressed her appreciation for all staff during this trying time. Member Doi
believes Holly deserves to be recognized for her sacrifice and her efforts in contact
tracing.

President Obando also reiterated his appreciation for Holly’s commitment to the Board
and the State of California. Itis because of people like Holly and her work that has helped
us move forward in the pandemic.

Member Doi moved to adopt the Committee’s recommendation. Member Smith Boland
seconded the motion. The motion carried unanimously.

11. ANNUAL REPORT ON BOARD DEVELOPMENT PROGRAM - BOARD
DEVELOPMENT COMMITTEE

Tim Corcoran and Danielle Phomsopha provided the members with a memo regarding

8



the Board education and development for 2022. Ms. Phomsopha noted that at the
January 12, 2022, General Meeting there will be education concerning Statement of
Incompatible Activities by John T. McGlothlin, the Deputy Attorney General assigned to
the Board. Some of the other speakers listed for January may be pushed to later meetings
depending on whether their preference is to appear via Zoom or in-person.

Member Doi reiterated that if other Board Members have ideas for Board development,
especially the newer Board Members, it would be helpful to share those ideas for
consideration.

President Obando shared that he has learned through the pandemic that while there is
tremendous value to in-person relationship building, we are also able to expand our wings
regarding technology and our virtual capabilities. President Obando thinks this is good
opportunity to bring in speakers on a national level if we can do so virtually. The Board
may want to continue to meet in a hybrid approach, both in-person and virtually.

Member Doi mentioned that once the Board Members are able to meet in-person, the
Board may want to have a meeting at DMV Headquarters in order to view the new space.
Mr. Corcoran thought this was a good idea.

There was no Board action as this matter was for information only.

12. REPORT ON THE BOARD’S FINANCIAL CONDITION AND RELATED FISCAL
MATTERS - FISCAL COMMITTEE

a. Quarterly Fiscal Report for the 4" quarter of fiscal year 2020-2021.

b. Status report concerning the Board'’s collection of the Arbitration  Certification
Programs’ annual fee.
C. Discussion and consideration of the Board’s proposed budget for the next fiscal

year, and whether any dealer/manufacturer fee adjustments are necessary.

The members were provided with a memo from Tim Corcoran, Dawn Kindel, and
Suzanne Luke regarding the Board’s financial condition and related fiscal matters. Ms.
Luke indicated that through the end of Fiscal Year 2020-2021, the Board began with a
budget appropriation of $1.67 million ending with current reserve balance of $2.6 million.
The Board has expended 95% of its appropriated budget for the fourth quarter. The staff
does not anticipate the need for fee adjustment.

With regard to the Arbitration Certification (ACP) annual fee collection, Ms. Luke indicated
that $1.5 million was collected and deposited directly into the ACP’s account. The ACP
fee collection is complete.

Ms. Luke commented that the Board’s annual fee collection for manufacturers and
distributors began in August. Staff have collected $715,000 out of approximately
$800,000 from those manufacturers and distributors.

Lastly, the Board’s total budget allotment for Fiscal Year 2021/2022 is $1.78 million.
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In response to President Obando’s question, Ms. Luke explained that there was a 10%
increase in expenditures compared to the fourth quarter for last fiscal year and that was
due to personnel services. Mr. Corcoran clarified that the Board upgraded some staff
classifications so there has been an increase in personnel costs associated with that. In
addition, the Board has seen savings in other areas this year, like contract spending and
travel. Next year, staff will be mindful to ensure there isn’t an overrun that exceeds this
year’s cost savings.

President Obando supports the idea of making modifications to the budget to ensure the
Board does not go into the red next year.

Member Doi inquired, and Ms. Luke confirmed, that in January the Board will get a final
update on the expenditures for the current fiscal year.

There was no Board action as this matter was for information only.

13. REPORT ON THE NEW MOTOR VEHICLE BOARD’S RECENT INDUSTRY
ROUNDTABLE - GOVERNMENT AND INDUSTRY AFFAIRS COMMITTEE

The members were provided with a memo from Tim Corcoran and Danielle Phomsopha
regarding the Board’s recent Industry Roundtable on September 8-9, 2021. Ms.
Phomsopha noted that 178 people attended Day One and 137 people attended Day Two,
in addition to several Board members and staff. A survey was created in order to identify
who attended and solicit feedback on the topics presented.

As noted in the memo, the attendees represented attorneys, vendors, automakers,
dealers, government regulators and the general public, with most attendees being
attorneys, dealers and government regulators.

In regard to the virtual format, a slight majority preferred a virtual event.

General feedback and comments included suggestions for topics/speakers for future
Roundtable events including: franchise litigation issues, smog industry emission topics,
online vehicle sales and continued ZEV discussion.

Members Stevens and Alvarez expressed their appreciation for staffs’ work in putting on
the Roundtable event. Member Smith Boland also expressed her appreciation and
acknowledge of the excellent speakers.

President Obando was pleased to see attendees that wouldn’t typically engage with the
Board and believes the virtual environment allows continued outreach of stakeholder
development. He also expressed his appreciation to Member Doi for her assistance in
hosting Day Two.

There was no Board action as this matter was for information only.
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14. DISCUSSION REGARDING THE UPCOMING WORKSHOPS ON EQUITY,

JUSTICE AND INCLUSION IN THE MOTOR VEHICLE INDUSTRY - AD HOC

COMMITTEE ON EQUITY, JUSTICE AND INCLUSION

Mr. Corcoran and Ms. Phomsopha discussed the upcoming Workshops on Equity, Justice
and Inclusion in the motor vehicle industry and advised one more manufacturer
representative has been added to the agenda for Day One.

Ms. Phomsopha reviewed the following draft agenda of the 2022 Workshop on Equity,
Justice and Inclusion in the Motor Vehicle Industry as follows:

Day 1:

10:00 a.m.

10:10 a.m.

10:20 a.m.

11:00 a.m.

11:40 a.m.

Day 2:

10:00 a.m.

10:15 a.m.

10:30 a.m.

Introduction of Board Members, staff, and attendees by the California New
Motor Vehicle Board President

Keynote address from representative, California State Transportation
Agency

State of the Industry, with Respect to Diversity in the Automotive Franchise
Network

X Representative, National Association of Minority Automobile Dealers
(NAMAD)
X Representative, Crane Automotive Resources

Automaker Discussion of Women, Minorities and other Members of
Historically Excluded Groups in the Automotive Franchise Network

Representative, Ford Motor Company
Representative, General Motors, LLC
Representative, Nissan North America, Inc.
Representative, Stellantis

Representative, Toyota Motor Sales USA Inc.

X/ X/ X/ X/ K/
L X X IR X S X S X4

0O & A Session moderated by New Motor Vehicle Board President
All presenters

Introduction of Board Members, staff, and attendees by the California New
Motor Vehicle Board President

Welcoming remarks from Representative California State Transportation
Agency

Presentations on Equity and EVs
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X Representative, Greenlining Institute

X Representative, Access Clean California

X Representative, National Association of Minority Automobile Dealers
(NAMAD)

X Representative, California New Car Dealers Association (CNCDA)

11:40 a.m. Q & A Session moderated by New Motor Vehicle Board President
All presenters

President Obando indicated he is looking at the calendar for scheduling and anticipates
as early January or February timeframe to hold the event. Staffs’ workload calendar will
be utilized to determine a final date.

Mr. Corcoran suggested that this workshop may be ripe for being the Board’s next
industry roundtable event where the Board may be able to garner a larger audience size
and bring more people into this important discussion.

Member Alvarez agreed with this idea. President Obando wanted to continue this
discussion at the next Board Meeting.

There was no Board action as this matter was for information only.

15. CONSIDERATION OF PROPOSED REGULATORY AMENDMENTS TO
ELIMINATE REFERENCES TO REGISTERED MAIL BY REPEALING SECTION
550.20 (USE OF CERTIFIED MAIL IN LIEU OF REGISTERED MAIL) AND
AMENDING SECTION 564 (DECISION) OF TITLE 13 OF THE CALIFORNIA
CODE OF REGULATIONS - POLICY AND PROCEDURE COMMITTEE

The members were provided with a memorandum from Tim Corcoran and Robin Parker
concerning regulatory amendments. Ms. Parker remarked that this is for cleanup as there
is no longer any statutory authority that requires the Board to send anything via registered
mail. Section 550.20 needs to be repealed because we no longer need to have the
regulation that allows us to send via certified mail in lieu of registered mail. The
amendment to Section 564 also just eliminates the reference to registered mail.

Member Doi moved to adopt the proposed regulations. Member Stevens seconded the
motion. The motion carried unanimously.

President Obando read the following statement into the record:

Given the Board’s decision to go forward with the proposed regulations, | hereby delegate
to the Executive Director the ministerial duty of proceeding through the rulemaking
process in compliance with the Administrative Procedure Act. Notice of the proposed
rulemaking will be published in the California Regulatory Notice Register and will be sent
to the Public Mailing List. During the public comment period, | want to invite and
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encourage written and oral comments. Additionally, a public hearing at the Board'’s offices
may be held to accept oral and written comments.

By the Board instructing staff to go forward with the proposed regulations, this does not
necessarily indicate final Board action. If any written or oral comments are received, the
full Board will consider the comments and reconsider the text of the proposed regulations.
Furthermore, if the staff decides that substantive modifications to the proposed text are
necessary, the Board will consider those modifications at a noticed meeting. However,
non-substantive changes involving format, grammar, or spelling suggested by the Office
of Administrative Law or the staff will not be considered by the Board because they are
non-regulatory in nature. They will be considered by the Executive Committee and
ultimately reported to the Board at a future meeting. If there are no written or oral
comments received, then the rulemaking process will proceed without further Board
involvement.

16. DISCUSSION CONCERNING ENACTED AND PENDING LEGISLATION -
LEGISLATIVE COMMITTEE

a. Enacted Legislation of Special Interest:
(1) Assembly Bill 361 (Assembly Member Rivas) - Open meetings: state and
local agencies: teleconferences
(2) Assembly Bill 1291 (Assembly Member Frazier) - State bodies: open
meetings
b. Pending Legislation of Special Interest:
(1)  Assembly Bill 29 (Assembly Member Cooper) - State bodies: meetings
(2)  Assembly Bill 885 (Assembly Member Quirk) - Bagley-Keene Open Meeting
Act: teleconferencing
C. Pending Legislation of General Interest:

(1) Assembly Bill 1211 (Assembly Member Muratsuchi) - Electric mobility

manufacturers
(2)  Senate Bill 361 (Senator Umberg) - Electronic transactions: motor vehicle
finance
d. Enacted Legislation of General Interest:

(1) Assembly Bill 473 (Assembly Member Chau) - California Public Records
Act

(2) Senate Bill 339 (Senator Wiener) - Vehicles: road usage charge pilot
program

3) Senate Bill 500 (Senator Min) - Autonomous Vehicles: zero emissions
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e. Pending Federal Legislation of General Interest:

(2) United States Senate Bill 2118 (Senator Wyden) - Clean Energy for America
Act

The members were provided with a memorandum from Tim Corcoran and Danielle
Phomsopha concerning pending legislation. Ms. Phomsopha mentioned the bills of
special interest to the Board that have been enacted as listed above. Ms. Phomsopha
referred the Board Members to the memorandum for other enacted bills of general
interest. She also mentioned that the staff will continue to track the other bills listed since
we are in the middle of a two-year legislative session. The legislature is in recess until
January 3, 2022.

President Obando indicated that the main bill of impact to the Board is AB 361 relating to
virtual meetings. It is likely that further changes regarding in-person meetings may be
forthcoming and we will keep the Board Members updated in this regard.

Member Doi inquired as to whether the authorization of remote meetings can be done by
executive order or only legislatively. Ms. Phomsopha confirmed that it can be done by
executive order and it was done by executive order prior to this statute being amended.
There was no Board action as this matter was for information only.

17. EXECUTIVE DIRECTOR'S REPORT

Administrative Matters.

Case Management.

Judicial Review.

Notices Filed Pursuant to Vehicle Code sections 3060/3070 and 3062/3072.
Other.

moow>

Mr. Corcoran provided the members with a report on Administrative Matters that identified
all pending projects, the Board staff and committee assigned, estimated completion
dates, and status. Mr. Corcoran provided a wrap up of 2021

o The Board transitioned to holding virtual merits hearings. No significant issues
occurred, and the Board staff fine-tuned anything that needed to be addressed.
The virtual merits hearing format allowed parties and witnesses additional flexibility
and efficiencies not always provided for in an in-person format.

. The Board has prevailed substantively on four petitions for writ of mandate this
year, with one returned for changes to one finding in the Board’s decision.

. The Board set a record by holding 12 public meetings this year, with the majority
of those being committee meetings. This allowed for more discussion and
engagement of Board Members as well as provided transparency to the public.
All meetings are recorded and posted online.
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. Attendance of the Board’s virtual Industry Roundtable also set a record. Mr.
Corcoran shared he received many inquiries from legislators who wanted to view
the event indicating the popularity of the event discussing electric vehicles.

o This is also the first full year of distributing all meeting materials electronically to
Board Members. This has resulted in savings on costs for paper and equipment
and allows for easier transparency online as well. This transition was a result of
Board Member recommendation.

. Mr. Corcoran expressed congratulations to Member Doi on her reappointment and
to new Members Stevens and Fitzpatrick.
o Mr. Corcoran also acknowledged the completion of staff retention and succession

planning as well as the addition of securing additional support to complement our
organizational structure.

o Mr. Corcoran will be providing the Board Members an expansion on the Board’s
achievements in preparing for his review. He also indicated his appreciation for
the Board Member's leadership and support in allowing the staff to seize
opportunities to grow, transform and be more efficient.

Member of the public, Lisa Gibson, shared that she participated in at least one of the
virtual merits hearings and felt it was done professionally and applauded staff in how it
was conducted.

Ms. Parker reported that there is no update to the judicial review portion of the report. The
appeal is pending in the Barber case.

Ms. Parker provided some year-end statistics, including the following: There have been
35 protests have been filed this year. In comparison, 60 protests were filed in 2020. The
average is approximately 45-50. Although the number of protests filed is on the low side
this year, the workload has still been tremendous with 31 virtual merits hearing days.

In regard to notices of termination, there have only been 22 with 13 of those being for
recreational vehicles leaving only nine notices dealing with cars or other types of vehicles.
Ms. Parker indicated that this is also a lot lower than normal.

Ms. Parker introduced the Board’s new legal assistant, Garrett Porter. Mr. Porter indicated
he is enjoying working with Board staff so far. [Subsequent to the meeting, Mr. Porter
resigned.]

Ms. Phomsopha indicated that for case management, two protests were dismissed and
the merits hearing in the consolidated establishment protests involving Airport Marina
Ford and Central Ford have been assigned to Judge Pipkin. Counsel will have a
conference call on December 20 to determine if they are going forward with the merits
hearing on January 18, 2022. In addition, another potential merits hearing is set for
February 21, 2022.

Ms. Doi expressed her appreciation for Mr. Corcoran’s highlights of the Board and
staffs’ accomplishments for the year.
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There was no Board action as this matter was for information only.

18. SELECTION OF BOARD MEETING DATES FOR 2022

The members were provided with a memorandum from Tim Corcoran concerning Board
meeting dates for 2022. The members went off the record for this discussion. President
Obando indicated that the following meeting dates have been selected:

e January 12, 2022, General Meeting via Zoom and teleconference
o March 30, 2022, General Meeting from 10:30 a.m. to 2:30 p.m. in Sacramento
o June 15, 2022, General Meeting from 10:30 a.m. to 2:30 p.m. in Glendale

19. PUBLIC COMMENT (Gov. Code § 11125.7)

No additional public comment was presented.

20. ORAL PRESENTATION BEFORE THE PUBLIC MEMBERS OF THE BOARD

President Obando noted that Judge Skrocki, the assigned Administrative Law Judge that
was involved in this matter, was observing the Board Meeting but dropped off the meeting
prior to this Agenda Item and is no longer observing the meeting.

President Obando noted for the record that Vice President Kassakhian joined the
meeting.

Mr. Corcoran confirmed a quorum of the Public Members were present.

President Obando reminded the Dealer Members in attendance, that they may not
participate in, hear, comment or advise other members upon or decide Agenda ltems 20-
21.

President Obando read the following statement “comments by the parties or by their
counsel that are made regarding any proposed decision, ruling, or order must be limited
to matters contained within the administrative record of the proceedings. No other
information or argument will be considered by the Board.” Furthermore, he indicated that
since this is an adjudicative matter as described in Government Code section 11125.7(e)
and (f), members of the public may not comment on this matter.

PUTNAM AUTOMOTIVE, INC., dba PUTNAM SUBARU v. SUBARU OF
AMERICA, INC.

Protest No. PR-2542-17

Oral comments were presented before the Public Members of the Board. Gavin M.
Hughes, Esq. and Robert A. Mayuville, Jr., Esg. of the Law Offices of Gavin M. Hughes
represented Protestant. Lisa M. Gibson, Esg. of Nelson Mullins Riley & Scarborough LLP
represented Respondent.
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21. CLOSED EXECUTIVE SESSION DELIBERATIONS

Pursuant to Government Code section 11126(c)(3), Vehicle Code section 3008(a),
and Title 13, California Code of Regulations, sections 581 and 588, the Board
convenes in closed Executive Session to deliberate the decisions reached upon
the evidence introduced in proceedings that were conducted in accordance with
Chapter 5 (commencing with section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code.

CONSIDERATION OF PROPOSED ORDER

PUTNAM AUTOMOTIVE, INC., dba PUTNAM SUBARU v. SUBARU OF
AMERICA, INC.

Protest No. PR-2542-17

Consideration of the Administrative Law Judge’s Proposed Order Granting
Respondent’s Motion to Dismiss Protest, by the Public Members of the Board.

The Public Members of the Board deliberated in closed Executive Session. Member Doi
moved to adopt the Administrative Law Judge’s Proposed Order. Member Stevens
seconded the motion. The motion carried unanimously.

22. OPEN SESSION

The Public Members returned to Open Session. Ms. Parker announced the decision in
Agenda Item 21.

23. ADJOURNMENT

With no further business to discuss, the meeting was adjourned at approximately 12:38
p.m.

Submitted by

TIMOTHY M. CORCORAN
Executive Director

APPROVED:
Bismarck Obando
President
New Motor Vehicle Board
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P.O. Box 188680

Sacramento, California 95818-8680
Telephone: (916) 445-1888

Board staff contact: Robin Parker
www.nmvb.ca.gov

DMV press contact: (916) 657-6438
dmvpublicaffairs@dmv.ca.gov

STATE OF CALIFORNIA
NEW MOTOR VEHICLE BOARD
MINUTES

The New Motor Vehicle Board (“Board”) held a General meeting on January 12, 2022, via
Zoom and teleconference. Bismarck Obando, President and Public Member, called the
meeting of the Board to order at 9:32 a.m.

Member Obando welcomed everyone and set forth the parameters for the meeting.
2. ROLL CALL

Board Members Present: Ramon Alvarez C.
Anne Smith Boland
Kathryn Ellen Doi
Ryan Fitzpatrick (joined at 9:35 a.m.)
Ardashes “Ardy” Kassakhian
Bismarck Obando (absent 9:34 a.m. to 10:44 a.m.)
Jacob Stevens

Board Members Not Present: Inder Dosanjh

Board Staff Present: Timothy M. Corcoran, Executive Director
Dawn Kindel, Assistant Executive Officer
Robin P. Parker, Chief Counsel
Danielle R. Phomsopha, Senior Staff Counsel
Suzanne Luke, Administrative Services Analyst
Holly Victor, Mediation Analyst
Lee Moore, Mediation Analyst
Garrett Porter, (former) Legal Assistant
Anthony M. Skrocki, Administrative Law Judge
Stephen Smith, Administrative Law Judge

Mr. Corcoran noted that a quorum was established for general business and case
management matters.


http://www.nmvb.ca.gov/
mailto:dmvpublicaffairs@dmv.ca.gov

President Obando indicated that due to a conflict he would be absent for about an hour
so Vice President Kassakhian would preside over a portion of the meeting. (Vice
President Kassakhian presided over Agenda Items 3-4, 8-14, 18.a., and 19.a. President
Obando presided over Agenda Items 5-7, 18.b., 19.b., and 20-21.)

3. PRESENTATION OF RESOLUTION TO DANIEL P. KUHNERT, FORMER
PUBLIC BOARD MEMBER

At the December 7, 2021, General Meeting, the members unanimously moved to present
Dan Kuhnert, former Public Member, with a Resolution in appreciation for his dedication
and service to the State.

Vice President Kassakhian read the Resolution into the record:

Whereas, Member Daniel P. Kuhnert was appointed to the Board in
February 2020, by Governor Gavin Newsom, to serve as a public member
of the New Motor Vehicle Board; and,

Whereas, Member Kuhnert served on several committees and has
served as Chair of the Policy and Procedure Committee and member of the
Administration Committee, and distinguished himself thereby; and

Whereas, Member Kuhnert actively engaged in the Board’s
business by providing sound advice and leadership, was thoughtful,
friendly and outgoing to staff and fellow members; and

Whereas, the foremost concern of Member Kuhnert is public service
to the people of the State of California, being active in political and
community affairs, with exemplary service and dedication in the best
interest of his fellow citizens, which merits the highest praise and
recognition, and

Whereas, Member Kuhnert has given with great unselfishness and
dedication of his time and expertise to matters concerning the motor vehicle
industry and helped direct and protect the welfare of the automotive industry
in this State, which is vital to California’s economy and public welfare,
thereby enhancing the respect of the auto industry and public for the Board;
and,

Therefore, be it resolved that each and every member of the New
Motor Vehicle Board joins in expressing their profound appreciation to
Member Daniel P. Kuhnert for his contribution to the Board, to the motor
vehicle industry and to the people of the State of California.

Vice President Kassakhian indicated that the Resolution was dated December 7, 2021,
and it is the Board’s pleasure and privilege to present it to former Public Member Dan



Kuhnert. Mr. Kuhnert remarked that although his time on the Board was short, he
appreciated his time, has an extreme appreciation for the hard work each Board Member
is willing to put forward, and he is honored.

Member Doi commented that it was a pleasure to serve on the Board with Dan and as
Board President at the time, she greatly appreciated Dan’s enthusiastic and thoughtful
participation in all of the Board matters heard. Dan’s many contributions were
appreciated.

Member Alvarez thanked Dan for his time and effort given to the Board.

Member Smith Boland remarked it was a pleasuring doing orientation with Dan, getting
to know him, and serving on the Board together.

In closing, Vice President Kassakhian noted that he learned a great deal from Dan’s
perspective and experience.

4. BOARD MEMBER EDUCATION CONCERNING STATEMENT OF
INCOMPATIBLE ACTIVITIES (GOV. CODE § 19990; FISHER V. STATE
PERSONNEL BD. (2018) 25 CAL. APP. 5th 1) BY JOHN T. MCGLOTHLIN,
DEPUTY ATTORNEY GENERAL ASSIGNED TO THE BOARD - BOARD
DEVELOPMENT COMMITTEE

John McGlothlin, the Deputy Attorney General assigned to represent the Board, provided
Board member education on statement of incompatible activities and Government Code
section 19990. The message is that using public positions for personal benefit would
abuse and harm the public trust.

By statute, each agency can also identify additional activities that would be incompatible
with fulfilling its public mission. And for this purpose, the Board utilizes the DMV’s
Statement of Incompatible Activities, which discusses grounds for disciplinary action
under Government Code section 19572. A violation of the incompatible activities can
actually be grounds for disciplinary action that could include suspensions, demotions, and
even dismissals.

The Incompatible Activities Statement that is used by the Board includes excerpts from
section 19990 that lays out the specific enumerated activities that the statute identifies.
Mr. McGlothlin identified the following examples: (1) Using the prestige of the office to
obtain private gain; (2) Using State resources for personal use; (3) Disclosing confidential
information without authorization; or (4) Accepting money or services from those doing
business with Board.

Next, Mr. McGlothlin reviewed real-life examples taken from published court decisions
that highlight how the courts have addressed certain issues that have come up with
individuals working for California state agencies (not the New Motor Vehicle Board).



= The take away from the Fisher v. State Personnel Board case is that ignorance of
the law is not a defense to Section 19990 and it does not matter if the misconduct
does not become a subject of public knowledge and notoriety for disciplinary action
to result.

= In Orlandi v. State Personnel Board the court found that some actions are so
obviously incompatible with proper duties that it does not matter if it was not
expressly prohibited in a written policy.

= In Byrne v. State Personnel Board the court frowned on accepting gratuities like a
free drink in a bar by an Alcoholic Beverage Control Agent.

= Lastly, in Nightingale v. State Personnel Board the court found that you cannot
intercede in the process to help friends obtain special treatment.

In closing, Mr. McGlothlin emphasized the importance of the public duties and
expectations in Section 19990 as stated in the Statement of Incompatible Activities. He
suggested that if members have a question or there is a gray area to reach out to the
Board’s Chief Counsel or Executive Director to obtain guidance and information.

Vice President Kassakhian thanked Mr. McGlothlin for his presentation and for putting
everyone on notice. The takeaway here is not that we shouldn’t have friends, but we
should separate our official duties from any of our relationships that we may have outside
of the Board.

Member Doi inquired as to whether all of the members have signed the Statement of
Incompatible Activities. Mr. Corcoran indicated that staff would verify this and reach out
individually if any member needed to sign the statement.

Ms. Parker thanked Mr. McGlothlin and his team for putting this presentation together.
She noted that he took over for Michael Gowe (the former Deputy Attorney General
assigned to the Board) and has been providing the Board with great counsel and advice.

5. 2022 ELECTION OF BOARD PRESIDENT AND VICE PRESIDENT -
EXECUTIVE COMMITTEE

This matter was postponed until after Agenda Item 20.

6. ANNUAL REVIEW AND APPOINTMENT OF COMMITTEE MEMBERS TO THE
ADMINISTRATION COMMITTEE, BOARD DEVELOPMENT COMMITTEE,
FISCAL COMMITTEE, GOVERNMENT AND INDUSTRY AFFAIRS
COMMITTEE, LEGISLATIVE COMMITTEE, AND POLICY AND PROCEDURE
COMMITTEE, AND AD HOC COMMITTEE (IF APPLICABLE), BY THE
INCOMING BOARD PRESIDENT

This matter was postponed until after Agenda Item 20.



7. APPOINTMENT OF BOARD MEMBER DESIGNEE IN COMPLIANCE WITH THE
BOARD’S 1997 “REVISED BOARD POLICY REGARDING REPRESENTATION
IN COURT ACTIONS” BY THE INCOMING BOARD PRESIDENT

This matter was postponed until after Agenda Item 20.

8. STATUS REPORT ON THE BOARD’S INTENDED MOVE TO DMV’S
HEADOQUARTERS IN SACRAMENTO - ADMINISTRATION COMMITTEE

Miss Kindel provided an update on the Board’s intended move to DMV’s headquarters in
Sacramento. She noted that the Board’s offices will be moving to DMV’s headquarters
campus in Sacramento sometime early in 2023 before the current lease expires. DMV
Facilities Operations recently hired a contractor to renovate the space and is working with
Board staff on this project.

Miss Kindel indicated that any further information on the move will be in late spring or
early summer when the contractor has an opportunity to identify what needs to be done
with the space. At the next general meeting in Sacramento, Miss Kindel will try to set up
a site visit so the members can visit the new space.

In response to Vice President Kassakhian’s question, Miss Kindel indicated that the new
location (4,000 sq. ft.) will have half the space as the current location (8,000 sq. ft.). In
lieu of having large conference rooms for meetings, settlement conferences and hearings
in the new space, the Board will utilize the conference rooms available on DMV’s campus.
They already have Wi-Fi, audio, and video so that is why it is possible to move to a smaller
space.

There was no Board action as this matter was for information only.

9. REPORT ON THE BOARD’S FINANCIAL CONDITION FOR THE 15t QUARTER
OF FISCAL YEAR 2021-2022 - FISCAL COMMITTEE

The members were provided with a memorandum from Tim Corcoran, Dawn Kindel and
Suzanne Luke concerning the Board’s financial condition for the 15t quarter of 2021-2022.
Ms. Luke indicated that the Board started with an appropriation of $1.87 million, ending
with the current reserve balance of $2.7 million. Ms. Luke reported that the Board
expended 23% of its appropriated budget for the first quarter. Furthermore, there is no
need for an adjustment to the fee structure at this time with the current reserve balance.
However, as a result of the pandemic and resulting computer-chip shortages and shipping
backlogs, new vehicle sales have slowed. Additionally, since a large portion of the Board’s
reserve fund will be allocated for construction and moving costs related to moving the
Board’s offices, staff will continue to closely monitor and report any need for adjustments
of industry fees.

Invoices for the fee collection for the Arbitration Certification Program will begin once the
pending regulations with the Office of Administrative Law have been approved. The fee



will be $1.00 per vehicle.

In addition, the Board’s annual manufacturer/distributor fee collection began in August of
2021. Ms. Luke reported that $807,000 was collected from manufacturers and
distributors.

As a follow up to the December 7, 2021, General Meeting question raised regarding the
higher than usual budget expenditure, the following was presented in the memo as a
comparison between last fiscal year 20-21 and the previous fiscal year 19-20 which show
the areas with the most significant increase in expenses.

= Expenditures Fiscal Year 19-20
Salaries — Part Time Staff (Administrative Law Judges): +3,815 balance remaining
Facilities Planning: +6,196 balance remaining
Professional Services (Attorney General): -11,473

= Expenditures Fiscal Year 20-21
Salaries — Part Time Staff (Administrative Law Judges): -53,140
Facilities Planning: -13,019
Professional Services (Attorney General): -22,535

Ms. Luke noted that the increase to part time staff salaries is attributed to the increase in
workload for the Administrative Law Judges (ALJs). Facilities Planning cost increases are
associated with the Board’s relocation efforts. Attorney General expenses are the result
of various writs, appeals, and litigation brought against the Board.

In response to Member Doi’'s question, Mr. Corcoran indicated that the staff has tried to
include projections to the best of its ability and additional information in its fiscal memos
to provide clarity along with an ADA-compatible document for ease of posting online.

With regards to the increase of $53,000 for ALJ salaries in Fiscal Year 20-21, Member
Doi inquired about how many additional hearing days there were. Ms. Phomsopha noted
that there were three merits hearings with 31 hearing days; the average is one hearing a
year. Member Doi remarked that it might be good at each meeting to have these
expenditures with the budgeted amount, expended amount, and the amount remaining.
And, if there are areas like the ALJs salaries where there are significant overruns justified,
that is also something to mention in the report. Mr. Corcoran indicated the staff would
provide this.

There was no Board action as this matter was for information only.

10. DISCUSSION REGARDING THE 2022 NEW MOTOR VEHICLE BOARD
INDUSTRY ROUNDTABLE TO ENCOMPASS THE WORKSHOP ON EQUITY,
JUSTICE AND INCLUSION - GOVERNMENT AND INDUSTRY AFFAIRS
COMMITTEE




Mr. Corcoran indicated that typically the Government and Industry Affairs Committee
handles the Industry Roundtable. And, he does not necessarily suggest departing from
that, but would suggest proceeding with a joint committee meeting of the Ad Hoc
Committee on Equity, Justice and Inclusion and the Government and Industry Affairs
Committee. This meeting would be open to the public and held via Zoom. This would
allow the plans for the 2022 Industry Roundtable (focused on equity, justice and inclusion
in the motor vehicle industry) to be worked on.

Member Alvarez thought this would make the meetings more efficient since there are
members on both committees. Member Boland Smith commented that by combining
those two events, the Board can get high-quality speakers and participation. Also, the
staff can focus on one event versus trying to put together two big events. She was in
support of this idea. Member Doi also supports the topic for the Industry Roundtable and
combining the committees so that event can move forward.

Mr. Corcoran indicated that he expected that the joint committee meeting could be held
before the March 30" General Meeting so the committees could come back to the full
Board with the plans for the Industry Roundtable.

Member Doi clarified that the committees would just be combined for purposes of the
Industry Roundtable but there might be other issues that either committee might want to
consider separate and apart from that activity so she did not want to foreclose that. Vice
President Kassakhian and Mr. Corcoran agreed.

There was no Board action as this matter was for information only.

11. ANNUAL REPORT CONCERNING BOARD ADOPTED POLICIES - POLICY
AND PROCEDURE COMMITTEE

The members were provided with a memorandum from Tim Corcoran and Robin Parker
concerning the annual review of Board adopted policies. As indicated in the memo, the
new policies that were approved in 2021 pertain to:

= The Board Delegations were updated to reflect legislative changes (Assembly Bill
179; effective January 1, 2020) and staff promotions.

= The Board policy requiring the periodic publication of The In-Site was eliminated.

= The Guide to the New Motor Vehicle Board, Informational Guide for Manufacturers
and Distributors, and Export or Sale-for-Resale Prohibition Policy Protest Guide
were updated.

=  The mission and visions statements were reviewed.

There was no Board action as this matter was for information only.



12. CONSIDERATION OF 2022 RULEMAKING CALENDAR - POLICY AND
PROCEDURE COMMITTEE

The members were provided with a memorandum and 2022 Rulemaking Calendar from
Tim Corcoran and Danielle Phomsopha. Ms. Phomsopha reported that the Rulemaking
Calendar has already been approved by California State Transportation Agency in
anticipation of this meeting. Ms. Phomsopha indicated that if the calendar is approved by
the Board, it will be submitted to the Office of Administrative Law for publication in the
California Regulatory Notice Register. The Rulemaking Calendar reports on proposed
regulations the Board will promulgate that were approved at the last Board Meeting

Member Stevens moved to adopt the 2022 Rulemaking Calendar. Member Doi seconded
the motion. The motion carried unanimously.

13. ANNUAL REPORT ON THE ASSIGNMENT OF CASES TO BOARD
ADMINISTRATIVE LAW JUDGES - POLICY AND PROCEDURE COMMITTEE

The members were provided with a memorandum from Tim Corcoran and Danielle
Phomsopha concerning the assignment of cases to Board ALJs in 2021. Ms. Phomsopha
reported that there were five law and motion hearings, seven discovery hearings (rulings
on objections), five mandatory settlement conferences, and three merits hearings for a
total of 31 days. The merits hearings were all conducted virtually and went smoothly.

Member Stevens remarked that the ALJs are very busy, do a lot of work, and that he is
grateful for them. Member Doi seconded that and also thanked Robin and Danielle
because she knows they work really hard on all of these matters logistically as well as
providing assistance to the ALJs.

There was no Board action as this matter was for information only.

14. EXECUTIVE DIRECTOR'S REPORT

Administrative Matters.

Case Management.

Judicial Review.

Notices Filed Pursuant to Vehicle Code sections 3060/3070 and
3062/3072.

E. Other.

oo

Mr. Corcoran provided the members with a report on Administrative Matters that identified
all pending projects, the Board staff and committee assigned, estimated completion
dates, and status.

Ms. Parker reported that she did not have any case management updates but provided a
year-end wrap up of 2021 as follows: (1) There were 22 (60-day) notices of termination
and no 15-day notices of termination; (2) Other notices for modification, establishments,



and relocations were light. It is not unusual for Board to get 300-to-400 modification
notices and it only received 23; and (3) A total of 41 protests were filed, predominantly
warranty, franchisor incentive program, performance standard, and retail labor rate and
retail parts rate.

Ms. Phomsopha indicated that the hearing in two Ford establishment protests (Airport
Marina Ford and Central Ford) set for January 18, 2022 did not go forward as the protests
were dismissed at the Protestants’ request. The related performance standard protest for
Central Ford was also dismissed at Protestant’s request. Three new protests were filed
since the members received this written report. Two were establishment protests and one
was a retail labor rate reimbursement protest.

There was no Board action as this matter was for information only.

15. PUBLIC COMMENT (Gov. Code § 11125.7)

No additional public comment was presented.

16. CLOSED EXECUTIVE SESSION

Pursuant to Government Code section 11126(a)(1), all members of the Board shall
convene in a closed Executive Session.

CONSIDERATION OF ANNUAL PERFORMANCE REVIEW FOR EXECUTIVE
DIRECTOR - EXECUTIVE COMMITTEE

This matter was postponed until the March 30, 2022, General Meeting.

17. OPEN SESSION

The members remained in open session.

After a brief break, Mr. Corcoran confirmed a quorum of the Public Members were still
present.

18. ORAL PRESENTATION BEFORE THE PUBLIC MEMBERS OF THE BOARD

Vice President Kassakhian reminded the Dealer Members in attendance, that they may
not participate in, hear, comment or advise other members upon or decide Agenda ltems
18-19.

Vice President Kassakhian read the following statement “comments by the parties or by
their counsel that are made regarding any proposed decision, ruling, or order must be
limited to matters contained within the administrative record of the proceedings. No other
information or argument will be considered by the Board. These are adjudicated matters
that will be deliberated on in closed Executive Session. Therefore, pursuant to subdivision



(e) of Government Code section 11125.7, members of the public may not comment on
this matter.

a. SANTA MONICA MOTOR GROUP dba SANTA MONICA CHRYSLER
JEEP DODGE RAM v. FECAUS LLC
Protest Nos. PR-2652-20, PR-2653-20, PR-2654-20, and PR-2655-20

Oral comments were presented before the Public Members of the Board. Robert Mayville,
Esg. and Gavin Hughes, Esq. of the Law Offices of Gavin M. Hughes represented
Protestant. Blake Gansborg, Esqg., Mark Clouatre, Esg. and John Streelman, Esq. of
Nelson Mullins Riley & Scarborough LLP represented Respondent.

After conclusion of the oral comments, Ms. Parker noted that President Obando rejoined
the meeting after the oral comments began and missed approximately 10 minutes.
Therefore, absent a stipulation of counsel for both sides it is prudent if President Obando
did not participate in this particular matter. Vice President Kassakhian asked if counsel
have an issue with President Obando’s participation. Mr. Gansborg indicated that he
would defer to Ms. Parker's recommendation. Ms. Parker noted that she has no
recommendation; it is strictly the parties’ choice. The standard would be that if President
Obando was not present for all of the oral comments then he should not participate absent
the parties’ agreement. Vice President Kassakhian asked counsel if they have a strong
opinion either way. Mr. Mayville remarked that President Obando is very involved in Board
actions, is always prepared, and Protestant has no problem stipulating to his involvement
in the discussions concerning the Proposed Decision. Mr. Gansborg’s concern is that
President Obando missed the beginning of Respondent’s presentation and inquired
whether President Obando’s participation was necessary to create a quorum. Ms. Parker
indicated that the Board has a quorum without President Obando’s participation. Vice
President Kassakhian erred on the side of caution and President Obando was excluded
from participation in the Proposed Decision.

President Obando presided over the Agenda Item 18.b.

b. WESTERN TRUCK PARTS & EQUIPMENT COMPANY LLC DBA
WESTERN TRUCK CENTER, a California limited liability company v.
VOLVO TRUCKS NORTH AMERICA, a division of VOLVO GROUP
NORTH AMERICA, LLC, a Delaware limited liability company
Protest No. PR-2740-21

Oral comments were presented before the Public Members of the Board. Franjo Dolenac,
Esq. and Victor Danhi, Esg. of Arent Fox LLP represented Protestant. Billy Donley, Esq.
Will Geise, Esq., and Marcus McCutcheon, Esg. of Baker & Hostetler LLP represented
Respondent.

Ms. Parker noted that Judge Skrocki, the assigned Administrative Law Judge that heard

and considered this matter, was observing the Board Meeting but dropped off the meeting
prior to this Agenda Item and is no longer observing the meeting.
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19.

CLOSED EXECUTIVE SESSION DELIBERATIONS

Pursuant to Government Code section 11126(c)(3), Vehicle Code section 3008(a),
and Title 13, California Code of Regulations, sections 581 and 588, the Board
convenes in closed Executive Session to deliberate the decisions reached upon
the evidence introduced in proceedings that were conducted in accordance with
Chapter 5 (commencing with section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code.

Pursuant to Government Code section 11517(c)(2), the Board could adopt the
proposed decision, make technical or other minor changes, reject the proposed
decision and remand the case, or reject the proposed decision and decide the case
upon the record.

a. CONSIDERATION OF PROPOSED DECISION

SANTA MONICA MOTOR GROUP dba SANTA MONICA CHRYSLER
JEEP DODGE RAM v. FCAUS LLC
Protest Nos. PR-2652-20, PR-2653-20, PR-2654-20, and PR-2655-20

Consideration of the Administrative Law Judge’s Proposed Decision, by the Public
Members of the Board.

The Public Members of the Board, excluding President Obando, deliberated in
closed Executive Session. Member Stevens moved to adopt the Administrative
Law Judge’s Proposed Decision. Member Kassakhian seconded the motion.
Member Doi agreed with the outcome but will write a concurrence on the burden
of proof issue. This matter carried by a 2-to-1 vote.

b. CONSIDERATION OF PROPOSED ORDER

WESTERN TRUCK PARTS & EQUIPMENT COMPANY LLC DBA
WESTERN TRUCK CENTER, a California limited liability company v.
VOLVO TRUCKS NORTH AMERICA, a division of VOLVO GROUP
NORTH AMERICA, LLC, a Delaware limited liability company

Protest No. PR-2740-21

Consideration of the Administrative Law Judge’s Proposed Order Granting
Respondent’s Motion to Dismiss, by the Public Members of the Board.

The Public Members of the Board including President Obando deliberated in
closed Executive Session. Member Doi moved to adopt the Administrative Law
Judge’s Proposed Order. Member Obando seconded the motion. The motion
carried unanimously.

11



20. OPEN SESSION

The Public Members returned to Open Session. Ms. Parker announced the decisions in
Agenda Item 19.

Mr. Corcoran noted for the record that President Obando did not participate in the closed
Executive Session for Agenda Item 19.a. (Santa Monica Motor Group dba Santa Monica
Chrysler Jeep Dodge RAM v. FCA US LLC).

Mr. Gansborg asked for clarification as to the outcome. Ms. Parker indicated that the
outcome of the Proposed Decision was unanimously approved by the Board. Member
Doi would like to write a concurrence with regards to the Burden of Proof issue. The
Decision may not be final and to counsel until the end of this week or next week depending
on Member Doi’s schedule. With regard to Western Truck, the Decision will be final either
today or tomorrow.

5. 2022 ELECTION OF BOARD PRESIDENT AND VICE PRESIDENT -
EXECUTIVE COMMITTEE

Mr. Corcoran confirmed the Board still had a quorum for general business.

Member Obando read the following statement from the Board adopted Parliamentary
Procedures:

The election of officers shall be a specific item of business on the agenda
for the first General Meeting of each calendar year. At the time the matter
is considered, any member may nominate any other member for the office
of President and/or Vice-President. There are no restrictions on the number
of members who may be nominated for either position during this process.
At any time after at least one Board Member is nominated for each office,
any member may move that the nomination of officers be closed. If the
motion is seconded and carried by majority vote, the nominating process
shall be deemed concluded. After the nominating process is concluded, the
Members of the Board shall cast their vote for a nominated Member for each
office. No Board Member may vote for more than one nominated Member
for each office. The voting shall be done by oral poll. Any Board Member
may abstain from voting for a nominated Member for either office.

Vice President Kassakhian moved to nominate Member Obando as President. Member
Obando accepted this nomination. No other nominations for President were made. Vice
President Kassakhian moved to close the nominations, with Member Fitzpatrick
seconding the motion. This motion to close the nominations carried unanimously. Member
Doi seconded the motion to nominate Member Obando as President. The motion to
nominate Member Obando as President carried unanimously.
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Member Alvarez moved to nominate Member Kassakhian as Vice President. Member
Kassakhian accepted this nomination. No other nominations for Vice President were
made. Member Stevens moved to close the nominations, with Member Doi seconding the
motion. This motion to close the nominations carried unanimously. Member Fitzpatrick
seconded the motion to nominate Member Kassakhian as Vice President. The motion to
nominate Member Kassakhian as Vice President carried unanimously.

6. ANNUAL REVIEW AND APPOINTMENT OF COMMITTEE MEMBERS TO THE
ADMINISTRATION COMMITTEE, BOARD DEVELOPMENT COMMITTEE,
FISCAL COMMITTEE, GOVERNMENT AND INDUSTRY AFFAIRS
COMMITTEE, LEGISLATIVE COMMITTEE, AND POLICY AND PROCEDURE
COMMITTEE, AND AD HOC COMMITTEE (IF APPLICABLE), BY THE
INCOMING BOARD PRESIDENT

After a brief discussion off the record, Mr. Obando made the following committee
appointments:

ADMINISTRATION COMMITTEE
Ardy Kassakhian, Chair
Ryan Fitzpatrick, Member

BOARD DEVELOPMENT COMMITTEE
Kathryn Ellen Doi, Chair
Ramon Alvarez C., Member

EXECUTIVE COMMITTEE
Bismarck Obando, President
Ardy Kassakhian, Vice President

FISCAL COMMITTEE
Anne Smith Boland, Chair
Ardy Kassakhian, Member

GOVERNMENT AND INDUSTRY AFFAIRS COMMITTEE
Anne Smith Boland, Chair

Ramon Alvarez C., Member

Kathryn Ellen Doi, Member

Ryan Fitzpatrick, Member

LEGISLATIVE COMMITTEE
Bismarck Obando, Chair
Ardy Kassakhian, Member

POLICY AND PROCEDURE COMMITTEE
Inder Dosanjh, Chair
Jake Stevens, Member

13



AD HOC DELEGATED COMMITTEE ON EQUITY, JUSTICE AND INCLUSION
Jake Stevens, Chair

Ramon Alvarez C., Member

Anne Smith Boland, Member

Kathryn Ellen Doi, Member

Inder Dosanjh, Member

Bismarck Obando, Member

7. APPOINTMENT OF BOARD MEMBER DESIGNEE IN COMPLIANCE WITH THE
BOARD’S 1997 “REVISED BOARD POLICY REGARDING REPRESENTATION
IN COURT ACTIONS” BY THE INCOMING BOARD PRESIDENT

This matter was pulled from the agenda since the incoming President is a Public Member
and the incoming Vice President is a Public Member. If both the incoming President and
Vice President were Dealer Members this designation would be necessary to comply with
the Board adopted policy.

21. ADJOURNMENT

Prior to adjourning the meeting, President Obando asked if any members of the public
had any comments for the Board. No comments were made.

With no further business to discuss, the meeting was adjourned at approximately 1:04
p.m.

Submitted by

TIMOTHY M. CORCORAN
Executive Director

APPROVED:
Bismarck Obando
President
New Motor Vehicle Board
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STATE OF CALIFORNIA

MEMO
To: NEW MOTOR VEHICLE BOARD Date: March 15, 2022
From: BISMARCK OBANDO

PRESIDENT

Subject: COMMITTEE ASSIGNMENTS

At the March 30, 2022, General Meeting, we are going to review committee assignments
so the member vacancy on the Policy and Procedure Committee can be filled. The current
committee assignments are as follows:

ADMINISTRATION COMMITTEE
Ardy Kassakhian, Chair
Ryan Fitzpatrick, Member

BOARD DEVELOPMENT COMMITTEE
Kathryn Ellen Doi, Chair
Ramon Alvarez C., Member

EXECUTIVE COMMITTEE
Bismarck Obando, President
Ardy Kassakhian, Vice President

FISCAL COMMITTEE
Anne Smith Boland, Chair
Ardy Kassakhian, Member

GOVERNMENT AND INDUSTRY AFFAIRS COMMITTEE
Anne Smith Boland, Chair

Ramon Alvarez C., Member

Kathryn Ellen Doi, Member

Ryan Fitzpatrick, Member

LEGISLATIVE COMMITTEE

Bismarck Obando, Chair

Ardy Kassakhian, Member

POLICY AND PROCEDURE COMMITTEE
Jake Stevens, Chair

Vacant, Member




AD HOC DELEGATED COMMITTEE ON EQUITY, JUSTICE AND INCLUSION
Jake Stevens, Chair

Ramon Alvarez C., Member

Anne Smith Boland, Member

Kathryn Ellen Doi, Member

Bismarck Obando, Member

The description of the standing committees are as follows:

Executive Committee — comprised of the Board President and Vice President
includes approval of Board meeting Agendas, meeting with Department and
Agency Directors, monitoring the Business, Transportation & Housing Agency
audit of Board activities, and other matters requiring Board representation.

Administration Committee — personnel, hiring, internal operations (as they relate
to administration), office forms (including letterhead) and the Board’s website.

Board Development Committee — Board Member education, welcoming new
Board Members, meeting with the CNCDA (all Board members, as their schedules
allow, may volunteer for this activity) and the employee recognition program.

Fiscal Committee — budget and finance matters related to Board operation.

Government and Industry Affairs Committee — expanding efforts related to
government and industry outreach, including the Industry Roundtable. (The term
of the new Committee Chair is two years [expires December 2004] and thereafter
the Chair serves a one-year term; the remaining committee member is selected by
the Chair from among the Board Members on an Ad-Hoc basis, depending on the
issue at hand and the members’ availability).

Legislative Committee — comprised of the Board President and Vice President
unless otherwise designated by the President. Provides analyses on legislation
that directly affects the Board’s laws and functions.

Policy and Procedure Committee — regulations, Board protocol (including
parliamentary procedures and meeting minutes), legal action participation, case
management and internal operations (as they relate to policy and procedure).

If you have any questions, please do not hesitate to contact me or Tim Corcoran at (916)
445-1888.



State of California

New Motor Vehicle Board
RESOLUTION

WH EREAS, Ms. Nanxi Liu was appointed to the Board in April 2019, by Speaker of the

Assembly Anthony Rendon, to serve as a public member of the NEW MOTOR VEHICLE BOARD;
and,

WH EREAS, Ms. Liu served on several committees and has served as Chair of the Board

Development Committee and member of the Fiscal Committee as well as the Ad Hoc Committee to
Review Industry-Related Advertising Laws, and distinguished herself thereby; and,

WH EREAS, Ms. Liu actively engaged in the Board’s business by providing sound advice and
leadership, was thoughtful, friendly and outgoing to staff and fellow members; and,

WH EREAS, the foremost concern of Ms. Liu is public service to the people of the State

of California, being active in political and community affairs, with exemplary service and dedication
in the best interest of her fellow citizens, which merits the highest praise and recognition; and,

WHEREAS, Ms. Liu has given with great unselfishness and dedication of her time and

expertise to matters concerning the motor vehicle industry and helped direct and protect the welfare
of the automotive industry in this State, which is vital to California's economy and public welfare,
thereby enhancing the respect of the auto industry and public for the Board; and,

THEREFORE, BE IT RESOLVED that each and every member of the NEW MOTOR

VEHICLE BOARD joins in expressing their profound appreciation to Ms. Nanxi Liu for her
contribution to the Board, to the motor vehicle industry and to the people of the State of California.

Dated this 30th day of March 2022

BISMARCK OBANDO, PRESIDENT

KATHRYN ELLEN DOI

ARDASHES KASSAKHIAN, VICE PRESIDENT

RYAN FITZPATRICK

RAMON ALVAREZ C.

JACOB STEVENS

ANNE SMITH BOLAND



of California

New Motor Vehicle Board
RESOLUTION

WH EREAS, Mr. Inder Dosanjh was appointed to the Board in June 2019, by Governor
Gavin Newsom, to serve as a dealer member of the NEW MOTOR VEHICLE BOARD:; and,

WH EREAS, Mr. Dosanjh served on several committees and has served as Chair of the

Policy and Procedure Committee as well as member of the Legislative Committee, Policy and
Procedure Committee, and Ad Hoc Committee on Equity, Justice and Inclusion, and distinguished
himself thereby; and,

WH EREAS, Mr. Dosanjh actively engaged in the Board’s business by providing sound advice
and leadership, was thoughtful, friendly and outgoing to staff and fellow members; and,

WHEREAS, the foremost concern of Mr. Dosanjh is public service to the people of the

State of California, being active in political and community affairs, with exemplary service and
dedication in the best interest of his fellow citizens, which merits the highest praise and recognition;
and,

WHEREAS, Mr. Dosanjh has given with great unselfishness and dedication of his time

and expertise to matters concerning the motor vehicle industry and helped direct and protect the
welfare of the automotive industry in this State, which is vital to California's economy and public
welfare, thereby enhancing the respect of the auto industry and public for the Board; and,

THEREFORE, BE IT RESOLVED that each and every member of the NEW MOTOR

VEHICLE BOARD joins in expressing their profound appreciation to Mr. Inder Dosanjh for his
contribution to the Board, to the motor vehicle industry and to the people of the State of California.

Dated this 30th day of March 2022

KATHRYN ELLEN DOI

BISMARCK OBANDO, PRESIDENT

RYAN FITZPATRICK

ARDASHES KASSAKHIAN, VICE PRESIDENT

JACOB STEVENS

RAMON ALVAREZ C.

ANNE SMITH BOLAND



STATE OF CALIFORNIA

MEMO
To: ADMINISTRATION COMMITTEE Date: February 25, 2022
ARDY KASSAKHIAN, CHAIR
RYAN FITZPATRICK, MEMBER
From : DAWN KINDEL
HOLLY VICTOR
LEE MOORE

Subject: ANNUAL UPDATE CONCERNING THE USE OF THE BOARD’S
WEBSITE

The Board has requested an annual update concerning the utilization of its website.
Board staff monitors the website traffic on a monthly basis and makes content revisions
as needed throughout the year. Visitors to the site can subscribe to board publications,
make document requests and view all public documents provided at board meetings.
Staff from the Department of Motor Vehicles (“DMV”) maintain and update the site with
direction from Board staff. DMV provides the Board with a team of web technicians who
provide us with a high level of customer support.

The chart below shows a comparison of the top 10 pages that were viewed during visits
to the website during 2020 and 2021.

Total hits to the site in 2020 were 37,627. That increased to 40,736 in 2021.

Website Pages 2020 Website Pages 2021
Annual Annual
Hits Hits
1 [ Home Page 13,041 | Home Page 11,988
2 Mediation Request 7,725 Mediation Request Form | 8,623
Form
3 | Mediation Program 3,614 || Mediation Program 4,230
4 Meetings and Agendas | 996 | Contact Us 1,333
5 Forms 928 | Meetings and Agendas 1,092
6 | Contact Us 920 | Forms 944




7 Board Members 847 Disability Information 870

8 Final Decisions 569 Search 816

9 Search 569 Board Members 778

10 | Publications and 524 All Meetings 553
Reports

Since website activity is now reported on the Administrative Matters Report, this annual
report to the Board has now become obsolete and will be discontinued.

This matter is for information only. If you have any comments or questions, please
contact Holly Victor at (916) 327-7258 or Lee Moore at (916) 323-7205.

cc: Bismarck Obando, President



STATE OF CALIFORNIA

MEMO

To: ADMINISTRATION COMMITTEE Date: February 18, 2022
ARDY KASSAKHIAN, CHAIR
RYAN FITZPATRICK, MEMBER

From: TIMOTHY M. CORCORAN
ROBIN P. PARKER

Subject: CONSIDERATION OF THE REVISED GUIDE TO THE NEW MOTOR
VEHICLE BOARD TO INCLUDE INFORMATION ON STATUTORY AND
REGULATORY CHANGES

The Guide to the New Motor Vehicle Board was most recently approved at the February
16, 2021, General Meeting. Each year it is thoroughly reviewed for accuracy.

This year, the table of contents and all page references were updated. The section entitled
“‘New as of 2022” on page 3 was updated to reflect recently promulgated regulations that
were effective January 1, 2022. The following additional edits are highlighted yellow in
underline and strikeout font:

= On pages 9 and 71 under the heading “Challenge to Presiding Officer,” a sentence
was added to clarify that if a Board Administrative Law Judge (ALJ) is unavailable
to preside over the merits hearing after the filing of a peremptory challenge, an ALJ
from the Office of Administrative Hearings will be assigned.

= Footnote 16 on page 45 was revised because Section 586 of the Board’s
regulations now references Vehicle Code section 3065.4 protests (Retail Labor
Rate or Retail Parts Rate).

= New Section 586.5 of the Board’s regulations provides the content requirements
for filing Section 3065.3 performance standard protests so references to Section
586 on page 60 were changed to Section 586.5 and footnote 22 was deleted.

= On page 68, a sentence was added to reflect newly amended Section 556 of the
Board’s Regulations that requires a petition to clearly identify the facts, legal
authority, and relief sought and include declarations or other evidence or
documents that support the petition.

= On page 69, a sentence was added to specify the procedure by which the
respondent can file evidence in its answer to a petition.



This topic is being agendized for discussion and consideration at the March 30, 2022,
General Meeting. If you have any questions or require additional information, please do
not hesitate to contact us at (916) 445-1888.

Attachment

cc: Bismarck Obando
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State of California
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PREAMBLE

This publication provides general information only as to the most pertinent Vehicle Code sections
as they relate to practice before the New Motor Vehicle Board (“Board”). There are many other
important Vehicle Code sections and Department of Motor Vehicles (“Department”) regulations
not covered in this publication. The materials contained herein are intended to be informative and
not advisory, limited in scope, and are not intended to be a substitute for careful reading of the
specific statutes and regulations that may apply to your particular situation. Practitioners as well
as the general public are invited to comment on the forms and contents of procedures. Please
note the Board’s address is different from the address of the Department. The Board only has one
office in Sacramento. All correspondence, protests, and petitions should be sent to:

New Motor Vehicle Board
ATTN: Legal Department
P.O. Box 188680
Sacramento, California 95818-8680

Correspondence can also be sent via email at nmvb@nmvb.ca.gov or facsimile at (916) 323-
1632. The telephone number of the Board is (916) 445-1888 and the website address is
www.nmvb.ca.gov. Detailed information can be found on the Board’s website. Please feel free to
contact the Board’s staff for further information.



mailto:nmvb@nmvb.ca.gov
http://www.nmvb.ca.gov/

PREFACE

The purpose of this publication is to familiarize the reader with the organization and jurisdiction of
the Board, including the Board’s operations and procedures. All statutory references are to
pertinent sections of the Vehicle Code unless otherwise specified. The full text of pertinent
sections of the Vehicle Code is available on the Board’'s website or at
http://leginfo.legislature.ca.qgov/faces/codes.xhtml. References to regulations are to Title 13 of the
California Code of Regulations (CCR). The referenced sections will be noted in the following
manner, for example, 13 CCR § 550, et seq. The regulations are also available on the Board’s
website or at the Office of Administrative Law’s (“OAL”) website (www.oal.ca.gov). Once you
reach the OAL site, select California Code of Regulations. You will be taken to the California Code
of Regulations and can search by title; the Board’s regulations are in Title 13. As the Board is a
quasi-judicial agency that holds administrative hearings, statutes comprising the administrative
adjudication provisions of the Administrative Procedure Act (“APA”; Gov. Code §§ 11400 through
11529) are applicable. Citations to relevant court decisions are interspersed throughout. The
provisions of the APA are available at http://leginfo.legislature.ca.gov/faces/codes.xhtml.

The Board also publishes the Informational Guide for Manufacturers and Distributors to assist
manufacturers and distributors in clarifying California’s vehicle franchise laws. It is designed for
personnel in manufacturer or distributor market representation departments, dealer development
departments, or legal departments. The Informational Guide for Manufacturers and Distributors is
available free from the Board'’s offices at the above address, or can be accessed and downloaded
from the Board’s website at www.nmvb.ca.gov.
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INTRODUCTION

Purpose

The Board is a program within the Department. The Board was originally created in 1967 as the
New Car Dealers Policy and Appeals Board. At that time, the Board’s only function was hearing
appeals from final decisions of the Director of the Department adverse to the occupational license
of a new motor vehicle dealer, manufacturer, distributor, or representative.? In 1973, the
Legislature passed the California Automobile Franchise Act (Stats. 1973, ch. 966, § 1, p. 2), which
gave the Board its present name and created a broad statutory framework and a forum for
regulating and settling disputes in the new vehicle industry. The constitutionality of this regulatory
scheme has survived a due process challenge in the United States Supreme Court (New Motor
Vehicle Board v. Orrin W. Fox Co. (1978) 439 U.S. 96, 58 L.Ed.2d 361, 99 S.Ct. 403).

Organization

The organization of the Board is prescribed in Vehicle Code sections 3000 to 3016. The Board is
comprised of nine members. The chart below identifies the composition of the Board.

Who

Qualifications

Appointment

Four licensed new
motor vehicle dealers.
(Dealers that deal
exclusively in
motorcycles, ATVs, or
recreational vehicles
are excluded from
membership on the
Board.)

Must have been licensed
as a new motor vehicle
dealer for not less than five
years.

All by the Governor.

general public.

Five members from the

One must be an attorney
who has been a member of
the California Bar for at
least 10 years.

Three by the Governor.
One by the Senate Rules
Committee. One by the
Speaker of the Assembly.

' Effective January 1, 2020, the Board’s jurisdiction to hear appeals was repealed. (Assembly Bill 179, ch.

796)

2Throughout this Guide, the terms dealer, protestant, and franchisee are used interchangeably, as are the

terms manufacturer/distributor, respondent, and franchisor.




Meetings

The Board meets at least twice during each calendar year, with supplemental meetings held as
necessary. Board meetings are open to the public with the exception of executive sessions, which
are held to deliberate on pending matters before the Board. As public meetings conducted by a
state entity, the Bagley-Keene Open Meeting Act (Gov. Code §§ 11120 through 11132) covers all
requirements for public notice, agendas, public testimony and the conduct of Board meetings. To
the extent practicable, the Board conducts business at meetings using a modern interpretation of
procedures set forth in Robert’s Rules of Order.

Jurisdiction

The Board’s statutory jurisdiction under Vehicle Code section 3050(b) extends over any person
applying for or holding a license as a new motor vehicle dealer, manufacturer, manufacturer
branch, distributor, distributor branch, or representative. In the past, the courts construed this
jurisdiction as primary and exclusive, meaning an aggrieved licensee must bring any dispute
arising out of the franchise relationship before the Board prior to seeking judicial relief (Yamaha
Motor Company v. Superior Court (1986) 185 Cal.App.3d 1232; Yamaha Motor Company v.
Superior Court (1987) 195 Cal.App.3d 652; Ray Fladeboe Lincoln-Mercury, Inc. v. New Motor
Vehicle Board (1992) 10 Cal.App.4" 51; Mathew Zaheri Corp. v. Mitsubishi Motor Sales of
America, Inc. (1993) 17 Cal.App.4™h 288.) However, subsequent court decisions have held
otherwise (Miller v. Superior Court (1996) 50 Cal.App.4t 1665; Hardin Oldsmobile v. New Motor
Vehicle Board (1997) 52 Cal.App.4t" 585; Tovas v. American Honda Motor Company, Inc. (1997)
57 Cal.App.4th 506; Kemp v. Nissan Motor Corporation in U.S.A. (1997) 57 Cal.App.4t" 1527.) As
a consequence of these judicial decisions, subdivision (e) of Vehicle Code section 3050 was
added by the Legislature in 1997 and became effective in 1998. It provides that the courts have
jurisdiction over all common law and statutory claims originally cognizable in the courts. For those
claims, a party may initiate an action directly in any court of competent jurisdiction.

In 2003, the Board’s petition jurisdiction was further narrowed by the Third District Court of Appeal
in Mazda Motor of America, Inc. v. California New Motor Vehicle Board; David J. Phillips Buick-
Pontiac, Inc., Real Party in Interest (2003) 110 Cal.App.4™" 1451. The court held that the Board’s
jurisdiction for licensee versus licensee petitions is limited to those in which the petitioner seeks
relief under Vehicle Code section 3050, subdivision (c)(1) or (3) [Effective January 1, 2020, this
relief is now in subdivision (b)(1) and (b)(3)]. Subdivision (c)(1) allows the Board to direct the
Department to conduct an investigation of matters that the Board deems reasonable. Subdivision
(c)(3) permits the Board to order the Department to “exercise any and all authority or power that
the department may have with respect to the issuance, renewal, refusal to renew, suspension, or
revocation” of the occupational license of a manufacturer or distributor. The Board'’s jurisdiction
under Vehicle Code section 3050, subdivision (c)(2) [Effective January 1, 2020, this relief is now
in subdivision (b)(2)], which provides that the Board may “undertake to mediate, arbitrate, or
otherwise resolve any honest difference of opinion or viewpoint [i.e., hold a hearing] existing
between any member of the public and any new motor vehicle dealer, manufacturer, ... distributor
...”, is now limited to petitions brought by members of the public, and does not include licensees
as petitioners.



Effective January 1, 2004, the Vehicle Code was amended to bring new recreational vehicles
(“RVs”) as defined in Health and Safety Code section 18010(a) under the jurisdiction of the Board
for purposes of dispute resolution and fee collection (Senate Bill 248, Stats. 2003, ch. 703 § 11).
This Guide integrates current Board processes and procedures to the extent they can be used to
resolve disputes in the RV segment of the new motor vehicle industry and sets forth unique
procedures that pertain to RV issues exclusively.

Effective January 1, 2020, the Board’s jurisdiction over appeals was repealed.

NEW AS OF 2022

Legislation

There was no new legislation that impacts the Board’s jurisdiction.
Case Law

There were no new opinions impacting the Board'’s jurisdiction that were final in 2021.

Regulations

The Board recently promulgated several regulatory amendments pertaining to case management
that are operative January 1, 2022. The Board’s regulations, Sections 550 through 598, are under
Title 13 (Motor Vehicles), Division 1 (Department of Motor Vehicles), Chapter 2 (New Motor
Vehicle Board) of the California Code of Regulations (“CCR”). There are separate and different
regulation provisions for petitions (Articles 2 and 4) and protests (Article 5). The following
summarizes, in part, these regulatory changes:

13 CCR § 550(t) - Amends the definition of protest to include references to Vehicle Code section
3065.3, 3065.4 and 3085.

13 CCR § 550(u) - Amends the definition of protestant to reflect a Vehicle Code section 3085
‘export or sale-for-resale prohibition policy” protest filed by an association. For purposes of
Vehicle Code section 3085, an association (an organization primarily owned by, or comprised of,
new motor vehicle dealers and that primarily represents the interests of dealers) is a protestant.

13 CCR § 556 - Clarifies that a petition shall clearly identify the facts, legal authority, and relief
sought and include declarations or other evidence or documents that support the petition.

13 CCR § 558 - Specifies the procedure by which respondent can file evidence in its answer to a
petition.

13 CCR § 586 - Adds references to Vehicle Code section 3065.4 protests (Retail Labor Rate and
Retail Parts Rate) in the content requirements for filing a protest and deletes all references to
“formulas.”



13 CCR § 586.5 - New provision providing the content requirements for filing a Vehicle Code
section 3065.3 protest (Performance Standard).

13 CCR § 590 - Adds reference to Vehicle Code section 3065.3. and 3065.4 pertaining to hearings
by the Board or by an Administrative Law Judge.

POWERS AND DUTIES IN GENERAL

The powers and duties of the Board are set out in Vehicle Code sections 3050 and 3051. New
motor vehicle dealers, manufacturers, and distributors under the jurisdiction of the Board are
charged fees to fund the Board’s activities. (Veh. Code § 3016; 13 CCR § 553) In addition to
delegating rulemaking authority to the Board, Vehicle Code section 3050 empowers the Board to
resolve disputes arising in the form of protest or petitions.

As a quasi-judicial body, the Board has authority under Vehicle Code section 3050.1(a) to:

Administer oaths;

Take depositions;

Certify to official acts; and,

Issue subpoenas to compel attendance of witnesses and the production of documents.

Enforcement of Board Orders

There are provisions for sanctions and penalties for violating orders of the Board or the
requirements of those sections of the Vehicle Code within the Board’s authority. Obedience to
subpoenas and the compliance with discovery procedures can be enforced by application to the
Superior Courts. (Veh. Code § 3050.2(a)) Vehicle Code section 3050.2(b) gives the Executive
Director authority, at the direction of the Board, upon a showing of failure to comply with authorized
discovery without substantial justification, to dismiss a protest or petition or suspend the
proceedings pending compliance. Vehicle Code section 11726 provides for enforcement of Board
orders by permitting any licensee to recover damages, attorney fees, and injunctive relief in any
court of competent jurisdiction for a willful failure to comply with a Board order.

Mandatory Settlement Conferences

In any protest or petition filed with the Board, the Board, its Executive Director, or an
Administrative Law Judge (“ALJ”) may order a mandatory settlement conference. (Veh. Code §
3050.4) For any proceeding, the settlement conference judge is precluded from hearing the
proceeding on the merits or other motions in the case without stipulation by the parties. (13 CCR
§ 551.11) The failure of a party to appear, to be prepared, or to have the authority to settle the
matter at such a conference may result in the Board taking action adverse to that party. (Veh.
Code § 3050.4)



DISPUTES BETWEEN THE DEALER AND THE FRANCHISOR

The Vehicle Code gives the Board jurisdiction to resolve disputes involving the following:

Type of Case Vehicle Code Page Nos.
Authority

Attempts by the franchisor to terminate, modify, or 3060, 3070 11-19

refuse to continue (renew) the franchise.

Attempts by the franchisor to establish a new, or 3062(a)(1), 3072(a)(1) | 20-24

relocate an existing, dealer (of the “same line-make”) if
the current franchisee is within a radius of 10 air miles
of the proposed location (called the “relevant market
area”).

Attempts by the franchisor to establish a satellite 3062(a)(2) 25-28
warranty facility at, or relocate an existing satellite
warranty facility to, a location that is within 2 miles of
any dealership of the same line-make. (Note: there are
no comparable provisions for RV dealers.)

Disputes relating to the dealers’ delivery and 3064, 3074 29-30
preparation obligations, and compensation for such

services.

Disputes relating to reimbursement for warranty work 3065 31-37
performed by motor vehicle dealers.

Disputes relating to a franchisee’s retail labor rate or 3065.4 38-47

retail parts rate. (Note: there are no comparable
provisions for RV dealers.)

Disputes relating to reimbursement for warranty work 3075 48-50
performed by RV dealers.

Disputes relating to reimbursement for franchisor 3065.1 51-56
incentive programs by motor vehicle dealers.

Disputes relating to reimbursement for franchisor 3076 57-58
incentive programs by RV dealers.

Disputes relating to a franchisor’'s compliance with 3065.3 59-61

subdivision (g) of Section 11713.13. (Note: there are no
comparable provisions for RV dealers.)

All other disputes concerning the activities or practices | 3050(b) 68-73
of any person applying for or holding a license as a
new motor vehicle dealer, manufacturer, or distributor
submitted by any member of the public?® or disputes
between a franchisor and a franchisee seeking an
investigation or a licensing action by the Department.

3 Members of the public have the option to seek informal mediation of their disputes (13 CCR § 551.14 et
seq.) as well as administrative hearings on the merits pursuant to the Board’s petition process.



NOTE: Vehicle Code section 3050(c) prohibits a dealer member from participating, hearing,
commenting, advising other members upon, or deciding any matter that involves a protest filed
“‘pursuant to Article 4 (commencing with Section 3060), unless all parties to the protest stipulate
otherwise.”

Vehicle Code section 3066(f) states: “[a] member of the board who is a new motor vehicle dealer
may not participate in, hear, comment, or advise other members upon, or decide, a matter
involving a protest filed pursuant to this article [Article 4, i.e., protests involving motor vehicles
other than RVs] unless all parties to the protest stipulate otherwise.” These constraints ensure
procedures that preclude any suggestion of bias or partiality of Board decisions.

The dealer members may participate in those matters not involving a dispute between a
franchisee and franchisor such as a petition filed by a member of the public. For matters before
the Board in which relief is sought pursuant to Vehicle Code section 3050(b), dealer members
may not participate and there are no provisions to allow parties to stipulate and permit
participation.

In Article 4 protests (involving cars, motorcycles, and ATVs), dealer members may participate if
both parties so stipulate. Dealer members participate in Article 5 recreational vehicle protests
unless the dealer Board member also owns and/or has a financial interest in a recreational vehicle
dealership. Both parties can stipulate to allow the dealer member to participate in this instance.



PROTESTS IN GENERAL

Statutory Authority

Vehicle Code section 3050(c) provides for the Board to hear and decide any protest presented by
a franchisee against a franchisor.

Statutory Bases for Protest

A protest can arise as a result of disputes contemplated by the following statutory provisions:

Vehicle Code Section | Provision

3060, 3070 The franchisor attempts to terminate, modify, or refuses
to continue the franchise.

3062(a)(1), 3072(a)(1) | The franchisor attempts to establish an additional dealer
or relocate an existing dealer within the relevant market
area (any area within a radius of 10 miles from the site of
a potential new dealership) where the same line-make is
already represented.

3062(a)(2) The franchisor attempts to establish an additional
satellite warranty facility or relocate an existing satellite
warranty facility within 2 miles of any dealership of the
same line-make.

(Note: there are no comparable provisions for RV

dealers.)

3064, 3074 Disputes relating to the dealer’s delivery and preparation
obligations, and compensation for such services.

3065, 3075 Disputes relating to reimbursement for warranty work
performed by the dealer.

3065.4 Disputes relating to a franchisee’s retail labor rate or

retail parts rate or its franchisor’s proposed adjusted
retail labor rate or retail parts rate. (Note: there are no
comparable provisions for RV dealers.)

3065.1, 3076 Disputes relating to reimbursement for franchisor
incentive programs.
3065.3 Disputes relating to a franchisor’s performance standard,

sales objective or program for measuring a dealer’'s
sales, service, or customer service performance.
Disputes relating to whether a franchisor complied with
subdivision (g) of Section 11713.13. (Note: there are no
comparable provisions for RV dealers.)




Separate Protests

A separate protest is required if there is more than one franchise.* For example, if a franchised
dealer files a single protest to the attempted termination of its Chrysler, Dodge, Jeep, and RAM
franchises, consistent with Vehicle Code section 3050 and 13 CCR § 583, the Board would require
the dealer to file an amended protest for one of its franchises, i.e., Chrysler, and new protests for
the other three franchises, i.e., Dodge, Jeep, and RAM.

Filing Protest

Most protests have specific statutorily imposed time limits for filing. A protest is deemed filed upon
its receipt by the Board via regular mail, email or facsimile, or upon mailing of the protest, if it is
sent by either certified or registered mail. Accordingly, it is suggested that all protests be emailed
to the Board at nmvb@nmvb.ca.gov or mailed by certified or registered to P.O. Box 188680,
Sacramento, CA 95818-8680.

Franchisor’s Notice of Appearance

The respondent shall file a written notice of appearance within 15 days of receipt of the protest
(13 CCR § 585.1). Failure to timely file a notice of appearance shall result in the proceedings
being suspended until such time as a notice of appearance is filed.

Filing Fee

A filing fee of $200, which should be in the form of a check, money order or an authorized credit
card charge payable to the New Motor Vehicle Board, must accompany the protest and notice of

4 Vehicle Code section 331 defines a “franchise” in part as follows: “a written agreement between two or
more persons having all of the following conditions:

(1) A commercial relationship of definite duration or continuing indefinite duration.

(2) The franchisee is granted the right to offer for sale or lease, or to sell or lease at retail new motor
vehicles or new trailers subject to identification pursuant to Section 5014.1 manufactured or distributed by
the franchisor or the right to perform authorized warranty repairs and service, or the right to perform any
combination of these activities.

(3) The franchisee constitutes a component of the franchisor's distribution system.

(4) The operation of the franchisee’s business is substantially associated with the franchisor’s trademark,
trade name, advertising, or other commercial symbol designating the franchisor.

(5) The operation of a portion of the franchisee’s business is substantially reliant on the franchisor for a
continued supply of new vehicles, parts, or accessories.”

A recreational vehicle franchise is defined in Vehicle Code section 331.3 as “... a written agreement
between two or more persons having both of the following conditions: (a) A commercial relationship of
definite duration or continuing indefinite duration; and (b) The franchisee is granted the right to offer for
sale or lease, or to sell or lease at retail, new recreational vehicles, as defined in subdivision (a) of Section
18010 of the Health and Safety Code, that are manufactured or distributed by the franchisor, or the right
to perform authorized warranty repairs and service, or the right to perform any combination of these
activities.”


mailto:nmvb@nmvb.ca.gov

appearance. In the event of a financial hardship, either the protestant or respondent may submit
a request for a fee waiver, requesting that the Executive Director, upon a showing of good cause,
waive the $200 filing fee (13 CCR § 553.40). (Samples are available on the Board’s website.)

Interested Individuals

Per Vehicle Code sections 3066 and 3080, any interested individual may apply to the Board for
permission to appear at the hearing on any protest for the purpose of submitting direct evidence
concerning the issues raised in the protest.

Motion for Intervention

Any person, including a Board member, concerned with the activities or practices of any person
applying for or holding a license as a new motor vehicle dealer, manufacturer, manufacturer
branch, distributor, distributor branch or representative may file a motion to intervene in a pending
protest subject to the conditions set forth in 13 CCR § 551.13.

Challenge to Presiding Officer

A party may request disqualification of a Board member or an ALJ for cause prior to the taking of
evidence by filing an affidavit stating the grounds for the request (13 CCR § 551.1). Further, 13
CCR § 551.12(b) entitles a party, excluding an intervenor, in a protest to one disqualification
without cause (peremptory challenge) of the assigned merits ALJ by filing the peremptory
challenge with the Board no later than either 20 days from the date of the order of time and place
of hearing identifying the merits ALJ or 20 days prior to the date scheduled for commencement of
the merits hearing, whichever is earlier (13 CCR § 551.12(b)(1)). In_the event a Board ALJ is
unavailable to preside over the merits hearing, an ALJ from the Office of Administrative Hearings
will be assigned. A peremptory challenge of the assigned administrative law judge is not
authorized for law and motion hearings, settlement conferences, and rulings on discovery
disputes. Except for the convenience of the Board or for good cause shown, no merits hearing
shall be continued by the filing of a peremptory challenge.

Amicus Curiae Briefs

The Board, its Executive Director, or an ALJ may, in his or her discretion, allow the filing of amicus
curiae briefs. (13 CCR § 551.13)
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TERMINATION OF FRANCHISE

Statutory Authority for Protest

Vehicle Code sections 3060 and 3070 give the dealer the right to protest an attempt by the
manufacturer or distributor to terminate or refuse to continue an existing franchise agreement.

Franchisor’s Notice of Termination

Vehicle Code sections 3060 and 3070 provide that no franchisor (manufacturer or distributor) shall
terminate or refuse to continue a franchise (sales and service agreement) unless written notice of
the franchisor’s intent to terminate has been received by both the franchisee (dealer) and the
Board. The notice must set forth the specific grounds for termination and must contain, on the first
page thereof in at least 12-point bold type and circumscribed by a line, one of the following
statements:

(When a 60-day notice of termination or refusal to continue is given.)

NOTICE TO DEALER: You have the right to file a protest with the NEW MOTOR VEHICLE
BOARD in Sacramento and have a hearing in which you may protest the termination of
your franchise under provisions of the California Vehicle Code. You must file your protest
with the board within 30 calendar days after receiving this notice or within 30 days after
the end of any appeal procedure provided by the franchisor or your protest right will be
waived.

(When a 15-day notice of termination is given.)

NOTICE TO DEALER: You have the right to file a protest with the NEW MOTOR VEHICLE
BOARD in Sacramento and have a hearing in which you may protest the termination of
your franchise under provisions of the California Vehicle Code. You must file your protest
with the board within 10 calendar days after receiving this notice or within 10 days after
the end of any appeal procedure provided by the franchisor or your protest right will be
waived.

Termination notices are required to be separately issued to each franchisee and separately issued
for each line-make represented by a franchisee. This is consistent with the Vehicle Code and 13
CCR § 593.1. Notices should not be combined to include more than one franchisee nor combined
to include more than one line-make. For example, if American Honda seeks to terminate a
motorcycle/ATV/scooter dealership and has a separate franchise for each line-make, then there
should be three separate termination notices sent to the franchisee and the Board.
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Time for Filing a Protest

It is essential not to confuse the time within which to file a protest with the Board with the time at
which a termination becomes effective. The time at which the termination will become effective is
governed by the reasons for termination. The chart below identifies the reasons for termination,
corresponding protest filing periods, and effective dates of termination.

Reason for Termination Filing Period Effective Date of
Termination
Transfer of any ownership or interest | 10 days from dealer’s 15 days after
in the franchise without the consent receipt of notice or 10 dealer’s receipt of
of the franchisor. The consent shall days after the end of any | notice.
not be unreasonably withheld. appeal procedure
provided by the
franchisor.
Misrepresentation by the franchisee | As above. As above.
in applying for the franchise.
Insolvency of the franchisee, or the As above. As above.

filing of any petition by or against the
franchisee under any bankruptcy or
receivership law.

Any unfair business practice after As above. As above.
written warning thereof.
Failure of the motor vehicle dealer to | As above. As above.

conduct its customary sales and
service operations during its
customary hours of business for
seven consecutive business days,
giving rise to a good faith belief on
the part of the franchisor that the
motor vehicle (recreational vehicle)
dealer is in fact going out of
business, except for circumstances
beyond the direct control of the motor
vehicle (recreational vehicle) dealer
or by order of the Department.

Any other reason. 30 days from dealer’'s 60 days after
receipt of notice or 30 dealer’s receipt of
days after the end of any | notice.

appeal procedure
provided by the
franchisor.
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The protest shall be considered filed on the date of receipt via regular mail, email or facsimile by
the Executive Director of the Board or on the date of certified or registered mailing. A document
which purports to be a protest will not be “filed” until the Executive Director has reviewed it for
compliance with the Board’s enabling statutes and regulations. If the Executive Director deems
the document complies, it shall be filed as a protest (13 CCR § 598).

Failure of a dealer to file a timely protest with the Board will result in a loss of the right to a hearing
before the Board. This could result in automatic termination of the franchise as of the time
indicated in the notice of termination. Filing a timely protest will prevent the termination from
becoming effective until the protest is resolved by the Board.
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Required Elements of a Protest

The required content of a protest under Vehicle Code sections 3060 and 3070 is described in 13
CCR § 585. A protest to the proposed termination or non-renewal of a franchise must contain all
of the following (see Appendix for sample Form A):

Content Requirements Regulatory Authority
Must be in writing and be signed by a franchisee or its 13 CCR § 583
attorney.®

Must be responsive to the specific grounds of the termination 13 CCR § 585(b)
set forth in the notice and set forth clearly and concisely the
factual contentions of the franchisee with respect to the matter
referred to in the notice.

Must set forth the franchisee’s mailing address and telephone | 13 CCR § 585(d)
number, and the name, mailing address and telephone number
of its attorney or authorized agent, if any. All correspondence
and notices to the franchisee shall thereafter be addressed to
said address, if the dealer principal is presenting its own case,
or to the address of the dealer’s attorney or agent, if so
represented.

Shall indicate either that the franchisee does or does not 13 CCR § 585(e)
desire to appear before the Board.
Franchisee shall set forth an estimate of the number of days 13 CCR § 585(f)
required to complete the hearing.

Franchisee shall request a pre-hearing conference if one is 13 CCR § 585(g)
desired.
Franchisee may submit, as exhibits to the protest, 13 CCR § 585(c)

photographic, documentary, or similar physical evidence
relevant to the matter with an appropriate description in the
protest.

Franchisee shall simultaneously deliver a $200 filing fee in the | 13 CCR § 553.40
form of a check, money order or authorize a credit card charge
payable to the New Motor Vehicle Board, or a request for a fee
waiver.

Franchisee shall serve a copy of the protest on the franchisor | 13 CCR § 584
and proof of service shall accompany the protest submittedto | 13 CCR § 551.24
the Board.

5 If the franchisee is a natural person, not a corporation or other legal entity, the protest shall be signed
by that person or by the franchisee’s attorney or representative. If the franchisee is a corporation or
other legal entity, the protest shall be signed by an attorney representing the entity, or by an authorized
representative of the entity (13 CCR § 583).
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Good Cause

If a timely protest is filed, the manufacturer or distributor cannot terminate the franchise until a
hearing has been held and the Board acts on the proposed decision. At a hearing, the
manufacturer or distributor will have the burden of proving “good cause” for termination. In making
a determination of good cause under Vehicle Code sections 3061 or 3071, the Board shall take
into consideration the existing circumstances, including, but not limited to all of the following:

Circumstances

Vehicle Code Section

Amount of business transacted by the franchisee, as compared to
the business available to the franchisee.

3061(a), 3071(a)

Investment necessarily made and obligations incurred by the
franchisee to perform its part of the franchise.

3061(b), 3071(b)

Permanency of the investment.

3061(c), 3071(c)

Whether it is injurious or beneficial to the public welfare for the
franchise to be modified or replaced or the business of the
franchisee disrupted.

3061(d), 3071(d)

Whether the franchisee has adequate motor vehicle or recreational
vehicle sales and service facilities, equipment, vehicle parts, and
qualified service personnel to reasonably provide for the needs of the
consumers for the motor vehicles or recreational vehicles handled by
the franchisee and has been and is rendering adequate services to
the public. (Note: In the case of RVs, not all franchise agreements
require service facilities, equipment, vehicle parts, and qualified
service personnel.)

3061(e), 3071(e)

Whether the franchisee fails to fulfill the warranty obligations of the
franchisor to be performed by the franchisee. (Note: In the case of
RVs, not all franchise agreements require franchisees to have
warranty obligations.)

3061(f), 3071(f)

Extent of the franchisee’s failure to comply with the terms of the
franchise.

3061(g), 3071(g)

Determination of Protest

If the franchisor, having the burden, cannot establish good cause for terminating the franchise,

the protest will be sustained, and the termination will not be permitted.
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MODIFICATION OF FRANCHISE

Statutory Authority for Protest

Vehicle Code sections 3060(b) and 3070(b) give the dealer the right to protest an attempt by the
manufacturer or distributor to modify or replace an existing franchise such that the modification
substantially affects the dealer’s sales or service obligations or investment.

Franchisor’s Notice of Modification

Vehicle Code sections 3060 and 3070 provide that no franchisor shall modify or replace an
existing franchise with a succeeding franchise if the modification or replacement would
substantially affect the existing franchisee’s sales or service obligations or investment, unless
written notice of modification or replacement is given to each affected franchisee and the Board
at least 60 days prior to the modification or replacement.®

The written notice shall contain, on the first page thereof in at least 12-point bold type and
circumscribed by a line, the following statement:

NOTICE TO DEALER: Your franchise agreement is being modified or replaced. If the
modification or replacement will substantially affect your sales or service obligations or
investment, you have the right to file a protest with the NEW MOTOR VEHICLE BOARD in
Sacramento and have a hearing in which you may protest the proposed modification or
replacement of your franchise under provisions of the California Vehicle Code. You must
file your protest with the board within 30 calendar days of your receipt of this notice or
within 30 days after the end of any appeal procedure provided by the franchisor or your
protest rights will be waived.

Modification notices are required to be separately issued to each franchisee and separately issued
for each line-make represented by a franchisee. This is consistent with the Vehicle Code and 13
CCR § 593.1. Notices should not be combined to include more than one franchisee nor combined
to include more than one line-make.

Time for Filing a Protest

Filing a timely protest will prevent the modification from becoming effective until the protest is
resolved by the Board. It is essential not to confuse the time within which to file a protest with the
Board with the time at which a modification becomes effective. The chart below identifies the
protest filing period and effective date of modification:

¢ Despite the franchisor’s decision that the notices to the franchisee and the Board are not required, to
avoid a claim that it has violated any of the Vehicle Code provisions, a franchisor may decide to issue
notices that comply with the statutes. The franchisor also may at the same time expressly state, along with
the notices or in the notices themselves, that the franchisor believes that the notices were not required and
also claim that there is no right in the franchisee to file a protest despite the notices stating to the contrary
(as required by the statutory language).
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Reason for
Modification

Filing Period

Effective Date of
Modification

As stated by franchisor.

30 days from dealer’s receipt of
notice or 30 days after the end of
any appeal procedure provided by
the franchisor.

60 days after dealer’s receipt
of notice.

The protest shall be considered filed on the date of receipt via regular mail, email or facsimile by
the Executive Director of the Board or on the date of certified or registered mailing. A document
which purports to be a protest will not be “filed” until the Executive Director has reviewed it for
compliance with the Board’s enabling statutes and regulations. If the Executive Director deems
the document complies, it shall be filed as a protest (13 CCR § 598).

Failure of a dealer to file a timely protest with the Board will result in a loss of the right to a hearing
before the Board. This could result in the modification becoming effective as stated in the notice.
Filing a timely protest will prevent the modification or replacement from becoming effective until
the protest is resolved by the Board.
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Required Elements of Protest

The required content of a protest under Vehicle Code sections 3060 and 3070 is described in 13
CCR § 585. A protest of modification or replacement of an existing franchise must contain all of
the following (see Appendix for sample Form A):

Content Requirements Regulatory Authority
Must be in writing and be signed by a franchisee or its attorney.’ 13 CCR § 583
Must be responsive to the specific grounds of the modification or 13 CCR § 585(b)

replacement set forth in the notice and set forth clearly and concisely
the factual contentions of the franchisee with respect to the matter
referred to in the notice.

Must set forth the franchisee’s mailing address and telephone 13 CCR § 585(d)
number, and the name, mailing address and telephone number of its
attorney or authorized agent, if any. All correspondence and notices
to the franchisee shall thereafter be addressed to said address, if the
dealer principal is presenting its own case, or to the address of the
dealer’s attorney or agent, if so represented.

Shall indicate either that the franchisee does or does not desire to 13 CCR § 585(e)
appear before the Board.

Franchisee shall set forth an estimate of the number of days required | 13 CCR § 585(f)
to complete the hearing.
Franchisee shall request a pre-hearing conference if one is desired. 13 CCR § 585(g)

Franchisee may submit, as exhibits to the protest, photographic, 13 CCR § 585(c)
documentary, or similar physical evidence relevant to the matter with
an appropriate description in the protest.

Franchisee shall simultaneously deliver a $200 filing fee in the form of | 13 CCR § 553.40
a check, money order or authorize a credit card charge payable to the
New Motor Vehicle Board, or a request for a fee waiver.

Franchisee shall serve a copy of the protest on the franchisor and 13 CCR § 584
proof of service shall accompany the protest submitted to the Board. | 13 CCR § 551.24

Good Cause

If a timely protest is filed, the manufacturer or distributor cannot modify the franchise if such
modification would substantially affect a dealer’s sales or service obligations or investment until a
hearing has been held by the Board. At the hearing, the dealer has the initial burden to establish
that there is a proposed modification, which would substantially affect the dealer’s sales or service
obligations or investment. If the dealer meets this burden, the burden of proof shifts to the
manufacturer or distributor to prove “good cause” for the modification. In making a determination
of good cause pursuant to Vehicle Code sections 3061 or 3071, the Board shall take into
consideration the existing circumstances, including, but not limited to, all of the following:

”See footnote 5.
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Circumstances Vehicle Code Section
Amount of business transacted by the franchisee, as compared to 3061(a), 3071(a)
the business available to the franchisee.

Investment necessarily made and obligations incurred by the 3061(b), 3071(b)
franchisee to perform its part of the franchise.

Permanency of the investment. 3061(c), 3071(c)
Whether it is injurious or beneficial to the public welfare for the 3061(d), 3071(d)

franchise to be modified or replaced or the business of the
franchisee disrupted.

Whether the franchisee has adequate motor vehicle or recreational | 3061(e), 3071(e)
vehicle sales and service facilities, equipment, vehicle parts, and
qualified service personnel to reasonably provide for the needs of
the consumers for the motor vehicles or recreational vehicles
handled by the franchisee and has been and is rendering adequate
services to the public. (Note: In the case of RVs, not all franchise
agreements require service facilities, equipment, vehicle parts, and
qualified service personnel.)

Whether the franchisee fails to fulfill the warranty obligations of the | 3061(f), 3071(f)
franchisor to be performed by the franchisee. (Note: In the case of
RVs, not all franchise agreements require franchisees to have
warranty obligations.)

Extent of the franchisee’s failure to comply with the terms of the 3061(g), 3071(g)
franchise.

Determination of Protest

The modification will not be permitted if the Board decides the manufacturer or distributor failed
to establish good cause for the intended modification.

If a replacement franchise is the successor franchise to an expiring or expired term franchise, the

prior franchise shall continue in effect until resolution of the protest by the Board. In the event of
multiple protests, hearings shall be consolidated to expedite the disposition of the issue.
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ADDITIONAL OR RELOCATED FRANCHISE

Statutory Authority for Protest

Vehicle Code sections 3062(a)(1) and 3072(a)(1) give a dealer the right to protest the
establishment of an additional dealership or relocation of an existing dealership of the same line-
make within a ten-mile radius of the proposed new or relocating dealership. Any protest filed
pursuant to this section is, by statute, filed against the manufacturer or distributor that is attempting
to establish or relocate one of its dealers.

NOTE: The proposed new dealer, or the existing dealer seeking to relocate, may appear in the
proceedings as an interested individual. The rights of an interested individual to participate in the
proceedings are somewhat limited, and subject to the ALJ’s management of the hearing. In
general, interested individuals have no right to formal discovery or right of cross-examination at
the hearing.

Franchisor’s Notice of Additional or Relocated Franchise

Vehicle Code sections 3062(a)(1) and 3072(a)(1)® require that the manufacturer or distributor
must first give written notice to the Board and to dealerships of the “same line-make” within the
‘relevant market area” of the proposed new or relocating dealership.

The written notice shall contain, on the first page thereof in at least 12-point bold type and
circumscribed by a line, the following statement:

NOTICE TO DEALER: You have the right to file a protest with the NEW MOTOR VEHICLE
BOARD in Sacramento and have a hearing on your protest under the terms of the California
Vehicle Code if you oppose this action. You must file your protest with the board within 20
days of your receipt of this notice, or within 20 days after the end of any appeal procedure
that is provided by us to you. If within this time you file with the board a request for
additional time to file a protest, the board or its executive director, upon a showing of good
cause, may grant you an additional 10 days to file the protest.

Establishment and relocation notices are required to be separately issued to each franchisee and
separately issued for each line-make represented by a franchisee. This is consistent with the
Vehicle Code and 13 CCR § 593.1. Notices should not be combined to include more than one
franchisee nor combined to include more than one line-make. For example, if General Motors LLC
seeks to establish an additional Buick/Cadillac/GMC dealership and has a separate franchise for
each line-make, then there should be separate establishment notices sent to each franchisee of
any of the three line-makes within the relevant market area of the proposed new location (as
defined in Vehicle Code section 507) and the Board.

For motor vehicles other than RVs, “line-make” is not defined in the code. What is or is not a same

8The last sentence in the “Notice to Dealer” language in Section 3072(a) contains commas as follows: “If,
within this time, you file with the board...”
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“‘line-make” is obvious in most situations. However, gray areas can exist. In this Guide, the working
definition of “line-make” for the automobile industry corresponds to that used by the Department
as a classification system for registering vehicles, licensing dealers, and resolving questions
related to OL-124 Form (Certificate of Proposed Franchise) relevant market area requirements.
For instance, in the automotive industry, a manufacturer such as General Motors would have
several “makes” including Buick, Chevrolet, and Cadillac. Each “make”, in turn, would be
comprised of several “lines” or models, e.g., Chevrolet has Silverado, Impala, and Tahoe “lines”
or models.

For the RV industry, which lacks uniformity, "recreational vehicle line-make” is defined in Vehicle
Code section 3072.5 as: “a group or groups of recreational vehicles defined by the terms of a
written agreement that complies with Section 331.3.” It is essential that RV franchisors are precise
when defining a line-make in RV franchise agreements and ensure that their makes are registered
with the Department.

Relevant market area is defined in Vehicle Code section 507 as “any area within a radius of 10
miles from the site of a potential new dealership.” The distance is determined by a straight-line
measurement between the nearest points of the new dealership’s location and the protesting
dealership’s location. There are times when a survey will be necessary to determine whether a
dealer desiring to protest is within the relevant market area.

Exceptions to the Right to Protest

New Motor Vehicle Dealers (including RVs)

There are exceptions to the requirement of notice to existing dealers within the relevant market
area of a franchisor’s intent to establish or relocate a dealership. These exceptions are located in
Vehicle Code sections 3062 and 3072, and provide that no notice is required to be given, and
there is no right to protest, if:

1. The relocation is of an existing dealership to a location that is both within the same city as,
and is within one mile from, the existing (relocating) dealership location;

2. The establishment of a dealership at the same location of a dealership that has been out of
operation for less than one year;

3. The relocation entails the establishment at a location of a dealership that is both within the
same city as, and is within one-quarter mile from, the location of a dealership of the same
line-make that has been out of operation for less than 90 days; or

4. The establishment entails a display of vehicles at fairs, expositions, or similar exhibits
provided that no actual sales are made at the event and the display does not exceed 30
days.

Vehicle Code sections 3062 and 3072 require that if an “off-site sale” is intended, the manufacturer
or distributor must give notice to all dealers of the same line-make within 10 miles of the proposed
site. Such dealers would have a right to protest the off-site sale, even though a financial institution
and a licensed dealer sponsor the event.
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Recreational Vehicle Dealers Only

For RVs, the exceptions to notice requirements are found in Vehicle Code section 3072. The
exceptions are essentially the same as provided in Vehicle Code 3062 as stated above with the
addition of one more exception. That one exception is for an annual show sponsored by a national
trade association of recreational vehicle manufacturers that complies with all of the requirements
of subdivision (d) of Vehicle Code section 11713.15.% (Veh. Code § 3072(b)(4))

Time for Filing a Protest

Filing a timely protest will preclude the manufacturer or distributor from establishing or relocating
the dealership until the Board resolves the protest.

The chart below identifies the protest filing period and effective date of the relocation or
establishment of a dealership.

Type of Notice Filing Period Effective Date of Relocation/
Establishment

A notice by 20 days from dealer’s receipt | As stated by franchisor.

franchisor of intent of notice

to establish or or

relocate franchisee. | 20 days after the end of any
appeal procedure provided by
the franchisor, whichever is
later.

If, within the above filing period, a franchisee files with the Board a request for additional time to
file a protest, the Board or its Executive Director, on a showing of good cause, may grant an
additional 10 days to file the protest.

If no protest is filed, or if the protest is not filed within the statutory filing period, the manufacturer
or distributor will be able to establish the proposed dealership or relocate the existing dealership
without proceeding before the Board.

% Effective September 19, 2018, subdivision (d) of Vehicle Code section 11713.15 was amended to except
a recreational vehicle dealer being issued a temporary branch license from the notice requirements if the
show is located in a county with a population of 9,000,000 or more persons, or at a location within 30 miles
from the prior approved location of the show, and at least 10 manufacturers are participating in the show.
(Assembly Bill 2330, Stats. 2018, ch. 537)
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Required Elements of Protest

The required content of a protest pursuant to Vehicle Code sections 3062 and 3072 is set forth in
detail in 13 CCR § 585. A protest of the relocation or establishment of a franchise must contain
all of the following (see Appendix for sample Form A):

Content Requirements Regulatory Authority
Must be in writing and be signed by a franchisee or its 13 CCR § 583
attorney.°

Must be responsive to the specific grounds of the 13 CCR § 585(b)

establishment or relocation set forth in the notice and set
forth clearly and concisely the factual contentions of the
franchisee with respect to the matter referred to in the
notice.

Must set forth the franchisee’s mailing address and 13 CCR § 585(d)
telephone number, and the name, mailing address and
telephone number of its attorney or authorized agent, if
any. All correspondence and notices to the franchisee
shall thereafter be addressed to said address, if the dealer
principal is presenting its own case, or to the address of
the dealer’s attorney or agent, if so represented.

Shall indicate either that the franchisee does or does not 13 CCR § 585(e)
desire to appear before the Board.
Franchisee shall set forth an estimate of the number of 13 CCR § 585(f)
days required to complete the hearing.
Franchisee shall request a pre-hearing conference if one is | 13 CCR § 585(Q)
desired.
Franchisee may submit, as exhibits to the protest, 13 CCR § 585(c)
photographic, documentary, or similar physical evidence
relevant to the matter with an appropriate description in the
protest.

Franchisee shall simultaneously deliver a $200 filing fee in | 13 CCR § 553.40
the form of a check, money order or authorize a credit card
charge payable to the New Motor Vehicle Board, or a
request for a fee waiver.

Franchisee shall serve a copy of the protest on the 13 CCR § 584
franchisor and proof of service shall accompany the 13 CCR § 551.24
protest submitted to the Board.

0 See footnote 5.
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Good Cause

If a timely protest is filed, the manufacturer or distributor cannot establish an additional franchise
or relocate an existing franchise until the protest is resolved by the Board. At the hearing, the
protesting dealer has the burden of proving that there is good cause to prevent the establishment
of the additional dealer or relocation of an existing dealership. In making a determination of good
cause pursuant to Vehicle Code sections 3063 or 3073, the Board shall take into consideration

the existing circumstances, including, but not limited to, all of the following:

Circumstances

Vehicle Code Section

Permanency of the investment.

3063(a), 3073(a)

Effect on the retail motor vehicle (recreational vehicle)
business and the consuming public in the relevant market
area.

3063(b), 3073(b)

Whether it is injurious to the public welfare for an additional
franchise to be established or an existing dealership to be
relocated.

3063(c), 3073(c)

Whether the franchisees of the same line-make or same
recreational vehicle line-make in the relevant market area
are providing adequate competition and convenient
consumer care for the motor vehicles of the line-make or
recreational vehicle line-make in the market area. This
includes the adequacy of motor vehicle or recreational
vehicle sales and service facilities, equipment, supply of
vehicle parts, and qualified service personnel. (Note: For
RVs, adequate sales shall be considered, however, not all
RV franchise agreements require service facilities,
equipment, supply of vehicle parts, and qualified service
personnel.)

3063(d), 3073(d)

Whether the establishment of an additional franchise would

increase competition and therefore be in the public interest.

3063(e), 3073(e)

Determination of Protest

If the Board decides the protesting dealer cannot prove good cause to prevent the establishment
or relocation, the manufacturer or distributor will be permitted to proceed with its intended action.

24




ADDITIONAL OR RELOCATED SATELLITE WARRANTY FACILITY

Statutory Authority for Protest

Vehicle Code section 3062(a)(2) gives a new motor vehicle dealer the right to protest an additional
satellite warranty facility or the relocation of an existing satellite warranty facility within 2 miles of
any dealership of the same line-make. Satellite warranty facility is defined as “a facility operated
by a franchisee where authorized warranty repairs and service are performed and the offer for
sale or lease, the display for sale or lease, or the sale or lease of new motor vehicles is not
authorized to take place.” (Veh. Code § 3062(e)(2)) Any protest filed pursuant to this section is,
by statute, filed against the manufacturer or distributor that is attempting to establish or relocate
one of its satellite warranty facilities. There are no comparable statutory provisions for RV dealers
for such protests.

Franchisor’s Notice of Additional or Relocated Satellite Warranty Facility

Vehicle Code section 3062(a)(2) requires that the manufacturer or distributor must first give
written notice to the Board and to dealerships of the same line-make within 2 miles of the proposed
location.

The written notice shall contain, on the first page thereof in at least 12-point bold type and
circumscribed by a line, the following statement:

NOTICE TO DEALER: You have the right to file a protest with the NEW MOTOR VEHICLE
BOARD in Sacramento and have a hearing on your protest under the terms of the California
Vehicle Code if you oppose this action. You must file your protest with the board within 20
days of your receipt of this notice, or within 20 days after the end of any appeal procedure
that is provided by us to you. If within this time you file with the board a request for
additional time to file a protest, the board or its executive director, upon a showing of good
cause, may grant you an additional 10 days to file the protest.

The notices are required to be separately issued to each franchisee and separately issued for
each line-make represented by a franchisee. This is consistent with the Vehicle Code and 13 CCR
§ 593.1. Notices should not be combined to include more than one franchisee nor combined to
include more than one line-make.

Time for Filing a Protest

Filing a timely protest will preclude the manufacturer or distributor from establishing or relocating
the satellite warranty facility until the protest is resolved by the Board. The chart on the next page
identifies the protest filing period and effective date of the relocation or establishment of a satellite
warranty facility.

If, within the filing period set forth in the table, a franchisee files with the Board a request for

additional time to file a protest, the Board or its Executive Director, on a showing of good cause,
may grant an additional 10 days to file the protest.
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If no protest is filed, or if the protest is not filed in time, the manufacturer or distributor will be able
to establish the proposed satellite warranty facility or relocate the existing satellite warranty facility
without proceeding before the Board.

Type of Notice Filing Period Effective Date of Relocation/
Establishment
A notice by 20 days from dealer’s receipt of As stated by franchisor.
franchisor of intent | notice
to establish or or
relocate 20 days after the end of any appeal
franchisee. procedure provided by the
franchisor, whichever is later.
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Required Elements of Protest

The required content of a protest under Vehicle Code section 3062(a)(2) is described in 13 CCR
§ 585. A protest of the relocation or establishment of a satellite warranty facility must contain all
of the following (see Appendix for sample Form A):

Content Requirements Regulatory Authority
Must be in writing and be signed by a franchisee or its attorney.'” | 13 CCR § 583

Must be responsive to the specific grounds of the establishment 13 CCR § 585(b)

or relocation of the satellite warranty facility set forth in the notice
and set forth clearly and concisely the factual contentions of the
franchisee with respect to the matter referred to in the notice.
Must set forth the franchisee’s mailing address and telephone 13 CCR § 585(d)
number, and the name, mailing address and telephone number of
its attorney or authorized agent, if any. All correspondence and
notices to the franchisee shall thereafter be addressed to said
address, if the dealer principal is presenting its own case, or to
the address of the dealer’s attorney or agent, if so represented.
Shall indicate either that the franchisee does or does not desire to | 13 CCR § 585(e)
appear before the Board.

Franchisee shall set forth an estimate of the number of days 13 CCR § 585(f)
required to complete the hearing.

Franchisee shall request a pre-hearing conference if one is 13 CCR § 585(9g)
desired.

Franchisee may submit, as exhibits to the protest, photographic, | 13 CCR § 585(c)
documentary, or similar physical evidence relevant to the matter
with an appropriate description in the protest.

Franchisee shall simultaneously deliver a $200 filing fee in the 13 CCR § 553.40
form of a check, money order or authorize a credit card charge
payable to the New Motor Vehicle Board, or a request for a fee

waiver.

Franchisee shall serve a copy of the protest on the franchisor and | 13 CCR § 584
proof of service shall accompany the protest submitted to the 13 CCR § 551.24
Board.

Good Cause

If a timely protest is filed, the manufacturer or distributor cannot establish an additional satellite
warranty facility or relocate an existing satellite warranty facility until the protest is resolved by the
Board. At the hearing, the protesting dealer has the burden of proving that there is good cause to
prevent the establishment of the additional satellite warranty facility or relocation of an existing
satellite warranty facility.

1 See footnote 5.
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In making a determination of good cause pursuant to Vehicle Code section 3063, the Board shall
take into consideration the existing circumstances, including, but not limited to, all of the following:

Circumstances

Vehicle Code Section

Permanency of the investment.

3063(a)

Effect on the retail motor vehicle business and the consuming public
in the relevant market area.

3063(b)

Whether it is injurious to the public welfare for an additional franchise
to be established or an existing dealership to be relocated.

3063(c)

Whether the franchisees of the same line-make in the relevant
market area are providing adequate competition and convenient
consumer care for the motor vehicles of the line-make in the market
area, which shall include the adequacy of motor vehicle sales and
service facilities, equipment, supply of vehicle parts, and qualified
service personnel.

3063(d)

Whether the establishment of an additional franchise would increase
competition and therefore be in the public interest.

3063(e)

Determination of Protest

If the Board decides the protesting dealer is unable to prove good cause not to allow the
establishment or relocation of the satellite warranty facility, the manufacturer or distributor will be

permitted to proceed with its intended action.
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COMPENSATION FOR DELIVERY AND PREPARATION

Statutory Authority

Vehicle Code sections 3064 and 3074 require every new motor vehicle or recreational vehicle
manufacturer and distributor to specify the dealer’s delivery and preparation obligations prior to
the delivery of new motor vehicles or new recreational vehicles to retail buyers.

Franchisor’s Notice of Compensation for Delivery and Preparation

Manufacturers and distributors are required to file with the Board a copy of the delivery and
preparation obligations and a schedule of compensation to be paid to the dealers for the work and
services they shall be required to perform in connection with the delivery and preparation
obligations. The schedule of compensation must be reasonable with the issue of reasonableness
being subject to the approval of the Board. In order to initiate Board action, a franchisee must file
a protest with the Board.

Time for Filing a Protest

There is no specific statutory time period in the Vehicle Code within which to file a protest involving
delivery and preparation obligations and compensation. Failure to file a protest within a
reasonable time, however, could result in a dealer losing the right to a hearing by the Board.
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Required Elements of Protest

The required content of a protest under Vehicle Code sections 3064 and 3074 is described in 13
CCR § 586. A protest involving delivery and preparation obligations must contain all of the
following (see Appendix for sample Form A):

Content Requirements Regulatory Authority
Must be in writing and be signed by a franchisee or its 13 CCR § 583
attorney.?

Must set forth in clear and concise language the factual 13 CCR § 586(a)(1)

contentions of the franchisee with respect to the protest.
Must set forth the franchisee’s mailing address and telephone 13 CCR § 586(a)(3)
number, and the name, mailing address and telephone number
of its attorney or authorized agent, if any. All correspondence
and notices to the franchisee shall thereafter be addressed to
said address, if the dealer principal is presenting its own case,
or to the address of the dealer’s attorney or agent, if so
represented.

Shall indicate either that the franchisee does or does not desire | 13 CCR § 586(a)(4)
to appear before the Board.
Franchisee may submit, as exhibits to the protest, 13 CCR § 586(a)(2)
photographic, documentary, or similar physical evidence
relevant to the matter with an appropriate description in the
protest.

Franchisee shall simultaneously deliver a $200 filing fee in the 13 CCR § 553.40
form of a check, money order or authorize a credit card charge
payable to the New Motor Vehicle Board, or a request for a fee
waiver.

Franchisee shall serve a copy of the protest on the franchisor 13 CCR § 584
and proof of service shall accompany the protest submitted to 13 CCR § 551.24
the Board.

Determination of Protest

If a dealer files a protest challenging the reasonableness of the schedule, the Board will resolve
the dispute in light of all the relevant circumstances including, but not limited to, the time required
to perform each function.

If there is a hearing, the dealer has the burden of proving that the schedule of compensation is
not reasonable (Veh. Code §§ 3066(c) and 3080(c)).

2 See footnote 5.
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WARRANTY CLAIMS - Motor Vehicle Dealers

Franchisor’s Notice of Compensation for Warranty Reimbursement

Vehicle Code section 3065(a) requires every new motor vehicle manufacturer or distributor
(franchisor) to properly fulfill every warranty agreement made by it and to adequately and fairly
compensate its dealers (franchisees) for labor and parts used to satisfy the warranty obligations
of the franchisor, including but not limited to diagnostics, repair, service, and all other conditions
of the obligation, including costs directly associated with the disposal of hazardous materials that
are associated with a warranty repair. (Veh. Code § 3065(a))

Franchisors are required to use time allowances for the diagnosis and performance of work and
service that are reasonable and adequate for a qualified technician to perform the work or
services. (Veh. Code § 3065(a)(1))

Additionally, “[a] franchisor shall not unreasonably deny a written request submitted by a
franchisee for modification of a franchisor’s uniform time allowance for a specific warranty repair,
or a request submitted by a franchisee for an additional time allowance for either diagnostic or
repair work on a specific vehicle covered under warranty, provided the request includes any
information and documentation reasonably required by the franchisor to assess the merits of the
franchisee’s request.” (Veh. Code § 3065(a)(1))

Manufacturers and distributors are required to file copies of their warranty reimbursement
schedules with the Board, which must be reasonable with respect to the time and compensation
allowed to the dealer for the performance of warranty diagnostics, repair, and service. (Veh. Code
§ 3065(a))

Reasonableness of the Warranty Reimbursement Schedule

Subdivision (b) of Section 3065 was amended to clarify what constitutes a reasonable warranty
reimbursement schedule: “a franchisor shall compensate each of its franchisees for parts and
labor at rates equal to the franchisee’s retail labor rate and retail parts rate, as established
pursuant to Section 3065.2.” Effective January 1, 2020, a franchisee no longer has a protest right
to contest the reasonableness of its franchisor's warranty reimbursement schedule or formula.
(Veh. Code § 3065(b))

A franchisee and a franchisor can enter into a “voluntary written agreement signed by both parties
that compensates for labor and parts used to satisfy the warranty obligations of the franchisor at
rates other than the franchisee’s retail rates, provided that the warranty reimbursement schedule
adequately and fairly compensates the franchisee.” (Veh. Code § 3065(b))

Protest of Pre-Repair Challenges to the Reduction in Time and Compensation (Labor Time
Guides) Applicable to Specific Parts or Labor Operations

Manufacturers and distributors are prohibited from imposing a fixed percentage or other reduction
in the time or compensation allowed to the dealer for warranty repairs not attributable to a specific
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repair. (Veh. Code § 3065(a)(2))

The time or compensation applicable to a specific warranty repair may be reduced only upon 15
days’ prior written notice to the dealer. (Veh. Code § 3065(a)(2))

A franchisee can file a protest to challenge the reduction in time or compensation applicable to
specific parts or labor operations. The protest needs to be filed within 6 months “following the
franchisee’s receipt of notice of the reduction.” If there is a hearing, the franchisor has the burden
of “establishing the reasonableness of the reduction and adequacy and fairness of the resulting
reduction in time or compensation.” (Veh. Code § 3065(a)(3))

Approval of Warranty Claims

Vehicle Code section 3065(d)(1) requires that warranty claims be approved or disapproved within
30 days after their receipt by the franchisor. Any claim not specifically disapproved in writing within
30 days from receipt by the franchisor shall be deemed approved on the 30t day.

Approved warranty claims must be paid within 30 days of approval. However, Vehicle Code
section 3065(d)(5) provides that failure to approve or pay within these time limits, in individual
instances for reasons beyond the reasonable control of the franchisor, do not violate Article 4
(pertains to motor vehicles other than RVs).

Disapproval of Warranty Claims for a Defective Part

Vehicle Code section 3065(c) requires the franchisor that disallows a franchisee’s warranty claim
for a defective part on the basis that the part was not defective must return the part to the
franchisee at the franchisor’s expense, or reimburse the franchisee for the part, at the franchisor’s
option.

Disapproval of Warranty Claims

A franchisor shall not disapprove a claim unless the claim meets one of the following categories:

False;

Fraudulent;

Repairs were not properly made;

Repairs were inappropriate to correct a warranty failure due to an improper act or
omission of the franchisee; or

Material noncompliance with reasonable and nondiscriminatory documentation and
administrative claims submission requirements. (Veh. Code § 3065(d)(2))

PON =

o

A franchisor who disapproves a claim is required to notify the franchisee in writing of the
disapproval 30 days after receipt by the franchisor and each notice shall state the specific grounds
upon which the disapproval is based. (Veh. Code § 3065(d)(3))
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Protest of Initial Disapproval of Warranty Claims

A franchisee can file a protest of the initial disapproval of a warranty claim within 6 months after
receipt of the written notice. If there is a hearing, the franchisor has the burden of proof. (Veh.
Code § 3065(d)(6))

Franchisor Provided “Reasonable” Appeal Process

Vehicle Code section 3065(d)(3) requires franchisors to provide a reasonable appeal process that
allows the franchisee at least 30 days after receipt of the written disapproval notice to provide
additional supporting documentation or information rebutting the disapproval.

If the disapproval is based upon noncompliance with documentation or administrative claims
submission requirements, the franchisor shall allow the franchisee at least 30 days from the date
of receipt of the notice to cure any material noncompliance.

If the disapproval is rebutted and material noncompliance is cured before the applicable deadline,
the franchisor shall approve the claim.

There are potentially two 30-day time periods: (1) reasonable appeal; and (2) opportunity to cure.

Final Denial of Warranty Claim

If the franchisee provides additional supporting documentation or information purporting to rebut
the disapproval, attempts to cure noncompliance relating to the claim, or otherwise appeals denial
of the claim and the franchisor continues to deny the claim, the franchisor shall provide the
franchisee with a written notification of the final denial within 30 days of completion of the appeal
process, which shall conspicuously state “Final Denial” on the first page. (Veh. Code § 3065(d)(4))

Protest of Final Denial of Warranty Claim following a Franchisor’s Appeal Process

A franchisee can file a protest of the final denial of a warranty claim following a franchisor’s appeal
process within 6 months after receipt of the written notice. If there is a hearing, the franchisor has
the burden of proof. (Veh. Code § 3065(d)(6))

Audits of Franchisee Warranty Records

Audits of franchisee warranty records may be conducted by the franchisor on a reasonable basis,
and for a period of 9 months after a claim is paid or a credit issued.

A franchisor shall not select a franchisee for an audit, or perform an audit, in a punitive, retaliatory,
or unfairly discriminatory manner.

A franchisor may conduct no more than one random audit of a franchisee in a 9-month period.

The franchisor’s notification to the franchisee of any additional audit within a 9-month period shall
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be accompanied by written disclosure of the basis for that additional audit. (Veh. Code §
3065(e)(1))

If a false claim was submitted by a franchisee with the intent to defraud the franchisor, a longer
period for audit and any resulting chargeback may be permitted if the franchisor obtains an order
from the Board. (Veh. Code § 3065(f))

Disapproval of Previously Approved Warranty Claims

Previously approved claims shall not be disapproved or charged back to the dealer unless the
claim meets one of the following categories:

False;

Fraudulent;

Repairs were not properly made;

Repairs were inappropriate to correct a warranty failure due to an improper act or
omission of the franchisee; or

Material noncompliance with reasonable and nondiscriminatory documentation and
administrative claims submission requirements. (Veh. Code § 3065(e)(2))

rObM=
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A franchisor shall not disapprove or chargeback a claim based upon an extrapolation from a
sample of claims, unless the sample of claims is selected randomly, and the extrapolation is
performed in a reasonable and statistically valid manner.

If the franchisor disapproves of a previously approved claim following an audit, within 30 days
after the audit, the franchisor shall provide to the franchisee a written disapproval notice stating
the specific grounds upon which the claim is disapproved. (Veh. Code § 3065(e)(3))

Protest of Warranty Claim Disapproval of a Previously Approved Claim Following an Audit

A franchisee can file a protest of the warranty claim disapproval of a previously approved claim
following an audit within 6 months after receipt of the written notice. If there is a hearing, the
franchisor has the burden of proof. (Veh. Code § 3065(¢e)(6))

Franchisor Provided “Reasonable” Appeal Process

Vehicle Code section 3065(e)(3) requires franchisors to provide a reasonable appeal process that
allows the franchisee a reasonable period of not less than 30 days after receipt of the written
disapproval notice to respond to any disapproval with additional supporting documentation or
information rebutting the disapproval and to cure noncompliance, with the period commensurate
with the volume of claims under consideration.

If the franchisee rebuts any disapproval and cures any material noncompliance relating to a claim
before the applicable deadline, the franchisor shall not chargeback the franchisee for that claim.
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Final Denial of Warranty Claim Following an Audit

If the franchisee provides additional supporting documentation or information purporting to rebut
the disapproval, attempts to cure noncompliance relating to the claim, or otherwise appeals denial
of the claim and the franchisor continues to deny the claim, the franchisor shall provide the
franchisee with a written notification of the final denial within 30 days of completion of the appeal
process, which shall conspicuously state “Final Denial” on the first page. (Veh. Code § 3065(e)(4))

Protest of Final Denial of Warranty Claim Following an Audit Following the Franchisor’s
Appeal Process

A franchisee can file a protest of the final denial of a warranty claim following an audit following
the franchisor's appeal process within 6 months after receipt of the written notice. If there is a
hearing, the franchisor has the burden of proof. (Veh. Code § 3065(¢e)(6))

Franchisor Chargeback for Warranty Claims

Vehicle Code section 3065(e)(5) provides that the franchisor shall not chargeback the franchisee
until 45 days after receipt of the written disapproval of a previously approved claim following an
audit or final denial of warranty claim following an audit following the franchisor’s appeal process,
whichever is later.

Any chargeback to a franchisee for warranty parts or service compensation shall be made within
90 days of receipt of that written notice.

If the franchisee files a protest pursuant to this subdivision prior to the franchisor’s chargeback for
denied claims, the franchisor shall not offset or otherwise undertake to collect the chargeback
until the Board issues a final order on the protest.

If the Board sustains the chargeback or the protest is dismissed, the franchisor shall have 90 days
following issuance of the final order or the dismissal to make the chargeback, unless otherwise
provided in a settlement agreement.

In summary, days 45-90 are the only days to chargeback a dealer for warranty claims. A
manufacturer or distributor cannot chargeback a dealer before day 44, or after day 91. But if a
protest is filed prior to a chargeback, then the franchisor cannot chargeback the dealer during the
above time period. It must wait until the Board decides the protest and if the protest is dismissed
or the Board sustains the chargeback, then the franchisor can chargeback the dealer but must do
so within 90 days after the Board action (or within time period allowed by settlement agreement,
if any).

However, if a false claim was submitted by a franchisee with the intent to defraud the franchisor,

a longer period for an audit and any resulting chargeback may be permitted if the franchisor
obtains an order from the Board. (Veh. Code § 3065(f))
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Required Elements of Protest

The required content of a protest under Vehicle Code section 3065 is described in 13 CCR § 586.
A protest involving warranty claims must contain all of the following (see Appendix for sample
Form A):

Content Requirements Regulatory Authority
Must be in writing and be signed by a franchisee or its 13 CCR § 583
attorney. 3

Must set forth in clear and concise language the factual 13 CCR § 586(a)(1)
contentions of the franchisee with respect to the protest.

Must set forth the franchisee’s mailing address and 13 CCR § 586(a)(3)

telephone number, and the name, mailing address and
telephone number of its attorney or authorized agent, if any.
All correspondence and notices to the franchisee shall
thereafter be addressed to said address, if the dealer
principal is presenting its own case, or to the address of the
dealer’s attorney or agent, if so represented.

Shall indicate either that the franchisee does or does not 13 CCR § 586(a)(4)
desire to appear before the Board.
Franchisee may submit, as exhibits to the protest, 13 CCR § 586(a)(2)

photographic, documentary, or similar physical evidence
relevant to the matter with an appropriate description in the
protest.

Franchisee shall simultaneously deliver a $200 filing fee in 13 CCR § 553.40
the form of a check, money order or authorize a credit card
charge payable to the New Motor Vehicle Board, or a request
for a fee waiver.

Franchisee shall serve a copy of the protest on the franchisor | 13 CCR § 584
and proof of service shall accompany the protest submitted 13 CCR § 551.24
to the Board.

3 See footnote 5.
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WARRANTY CLAIMS PROTESTS

Motor Vehicle Dealers

Vehicle Type of Protest Notice to Dealer Time to Burden of Proof if
Code File Protest | there is a Hearing
Section
3065(a) Pre-Repair Written notice of Within 6 Franchisor has
Challenge to the reduction provided | months burden to establish
reduction in time and by the franchisor following the | the reasonableness
compensation (labor to the franchisee. | franchisee’s | of the reduction and
time guides) applicable receipt of adequacy and
to specific parts or labor the written fairness of the
operations notice of resulting
reduction compensation
(3065(a))
3065(d)(3) | Post-Repair Franchisor Within 6 Franchisor has the
Initial disapproval of provides a written | months after | burden
warranty claims notice of receipt of (3065(d)(6))
disapproval within | the written
30 days after the notice
franchisor’s receipt
of a warranty claim
submitted by a
franchisee.
3065(d)(4) | Post-Repair/Post- Notice of Final Within 6 Franchisor has the
Appeal Denial to the months after | burden
Final denial of warranty | franchisee. receipt of (3065(d)(6))
claim following the written
franchisor’s appeal notice
process
3065(e)(3) | Post-Audit Franchisor Within 6 Franchisor has the
Warranty claim provides a written | months after | burden
disapproval of a Notice of receipt of (3065(€e)(6))
previously approved Disapproval within | the written
claim following an audit | 30 days after the notice
audit stating the
specific grounds.
3065(e)(4) | Post-Audit/Post- Notification of the | Within 6 Franchisor has the
Appeal Final Denial to the | months after | burden
Final denial of warranty | franchisee. receipt of (3065(€e)(6))
claim following an audit the written
following franchisor’s notice

appeal process
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RETAIL LABOR RATE OR RETAIL PARTS RATE - Motor Vehicle Dealers

Establishment or Modification of Franchisee’s Retail Labor Rate or Retail Parts Rate

A franchisee can establish or modify its retail labor rate or retail parts rate no more often than
once per calendar year by submitting in writing to its franchisor whichever of the following is fewer
in number:

» 100 sequential qualified repair orders, including any nonqualified repair orders in the same
time period.
= All repair orders completed during any 90-consecutive-day period.

(Veh. Code § 3065.2(a)(1)(A)-(B))

How a Franchisee Calculates its Retail Labor Rate?

To calculate its retail labor rate, a franchisee shall determine the total charges for labor from the
qualified repairs orders submitted as indicated above in Vehicle Code section 3065.2(a)(1)(A)-(B)
and divide that amount by the total number of hours. (Veh. Code § 3065.2(a)(2))

How a Franchisee Calculates its Retail Parts Rate?

To calculate its retail parts rate, a franchisee shall determine the total charges for parts from the
qualified repair orders submitted as indicated above in Vehicle Code section 3065.2(a)(1)(A)-(B)
and divide that amount by the franchisee’s total cost of the purchase of those parts, then subtract
one, and multiply by 100 to produce a percentage. (Veh. Code § 3065.2(a)(3))

Statutorily Required Notice to the Franchisor by the Franchisee of its Retail Labor Rate
and Retail Parts Rate

The franchisee is statutorily required to provide its franchisor with notice of its retail labor rate
and retail parts rate as calculated above. (Veh. Code § 3065.2(a)(4))

How Repair Orders are Submitted Pursuant to Section 3065.2?

A franchisee may submit any of the following to its franchisor: '

1. For calculating both its retail labor rate and retail parts rate, a franchisee can submit

4 As used in Vehicle Code section 3065.2(a), a “qualified repair order” is defined as “a repair order, closed
at the time of submission, for work that was performed outside of the period of the manufacturer’s warranty
and paid for by the customer, but that would have been covered by a manufacturer’s warranty if the work
had been required and performed during the period of the warranty.” (Veh. Code § 3065.2(j)) Qualified
repair orders submitted under Vehicle Code section 3065.2(a) shall be from a period occurring not more
than 180 days before the submission. (Veh. Code § 3065.2(b))

'S For purposes of Vehicle Code section 3065.2, a franchisee may submit its repair orders electronically to
its franchisor. (Veh. Code § 3065.2(b))
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2.

a single set of qualified repair orders; or

For calculating only its retail labor rate or only its retail parts rate, a franchisee can
submit a set of qualified repair orders.

(Veh. Code § 3065.2(b)(1)-(2))

What Types of Charges included in a Repair Order should be Omitted in Calculating a

Franchisee’s Retail Labor Rate and Retail Parts Rate?

In calculating its retail labor rate and retail parts rate, the franchisee shall omit any charges
included in a repair order from the calculation that do not reflect the franchisee’s retail customer-
pay labor and parts rates including, but not limited to, any of the following:

1.

10.

11.

12.

13.

Manufacturer, manufacturer branch, distributor, or distributor branch special events,
specials, or promotional discounts for retail customer repairs.

Parts sold, or repairs performed, at wholesale.
Routine maintenance, including, but not limited to, the replacement of bulbs, fluids,
filters, batteries, and belts that are not provided in the course of, and related to, a

repair.

Items that do not have individual part numbers including, but not limited to, nuts,
bolts, and fasteners.

Vehicle reconditioning.
Accessories.

Repairs of conditions caused by a collision, a road hazard, the force of the elements,
vandalism, theft, or owner, operational, or third-party negligence or deliberate act.

Parts sold or repairs performed for insurance carriers.

Vehicle emission inspections required by law.
Manufacturer-approved goodwill or policy repairs or replacements.
Repairs for government agencies or service contract providers.

Repairs with aftermarket parts, when calculating the retails parts rate, but not the
retail labor rate.

Repairs with aftermarket parts.
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14. Replacement of or work on tires, including front-end alignments and wheel or tire
rotations.

15.  Repairs of motor vehicles owned by the franchisee or an employee thereof at the
time of the repair.

(Veh. Code § 3065.2(c)(1)-(15))

A Franchisor may Contest to the Franchisee the “Material Accuracy” of the Retail Labor
Rate or Retail Parts Rate by Submitting a “Notification” to the Franchisee

A franchisor may contest to the franchisee the “material accuracy” of the retail labor rate or retail
parts rate within 30 days after receiving the statutorily required notice from the franchisee
discussed above or, if the franchisor requests supplemental repair orders pursuant to paragraph
(4) of Vehicle Code section 3065.2(d), within 30 days after receiving the supplemental repair
orders. (Veh. Code § 3065.2(d)(1))

If the franchisor seeks to contest the retail labor rate, retail parts rate, or both, it shall submit no
more than one notification to the franchisee. (Veh. Code § 3065.2(d)(1))

The notification is limited to the assertion that the rate is “materially inaccurate” or fraudulent, and
shall include the following:

1. A full explanation of any and all reasons for the allegation;

2. Evidence substantiating the franchisor’s position;

3. A copy of all calculations used by the franchisor in determining the franchisor’s
position; and,

4. A proposed adjusted retail labor rate or retail parts rate, as applicable, on the

basis of the repair orders submitted by the franchisee, or if applicable, on the basis
of supplemental repair orders submitted pursuant to Vehicle Code section
3065.2(d)(5).

After submitting the notification, the franchisor shall not add to, expand, supplement, or otherwise
modify any element of that notification, including, but not limited to, its grounds for contesting the
retail parts rate, retail labor rate, or both under Vehicle Code section 3065.2(a). (Veh. Code §
3065.2(d)(1))

The Franchisor’s Proposed Adjusted Retail Labor Rate or Retail Parts Rate is Effective if
the Franchisee Agrees

If the franchisee agrees with the conclusions of its franchisor and any corresponding adjustment
to the retail labor rate or retail parts rate then no further action is required. The new adjusted rate
is effective as of the 30" calendar day after the franchisor’s receipt of the notice submitted
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pursuant to Vehicle Code section 3065.2(a). (Veh. Code § 3065.2(d)(2))

If the Franchisee does not Agree with the Proposed Adjusted Rate then a Protest can be
Filed with the Board

In the event the franchisor provides all of the information required in its notification as indicated
above, and the franchisee does not agree with the adjusted rate proposed by the franchisor, the
franchisor shall pay the franchisee at the franchisor’s proposed adjusted retail labor rate or retail
parts rate until the Board issues a decision on a protest filed pursuant to Vehicle Code section
3065.4, or until any mutual resolution between the franchisor and the franchisee.

The franchisor’s proposed adjusted rate shall be deemed to be effective as of the 30" day after
the franchisor’s receipt of the notice submitted pursuant to Vehicle Code section 3065.2(a). (Veh.
Code § 3065.2(d)(3))

If the Franchisor Determines that the Franchisee’s Retail Labor Rate or Retail Parts Rate is
“Substantially Higher” than the Franchisee’s Current Warranty Rate, the Franchisor can
Request Supplemental Repair Orders

Based on the franchisee’s set of repair orders submitted, if the franchisor determines that the
franchisee’s submission for a retail labor rate or retail parts rate is substantially higher than the
franchisee’s current warranty rate, the franchisor may request, in writing, all repair orders closed
within the period of 30 days immediately preceding, or 30 days immediately following, the set of
repair orders submitted by the franchisee. The written request should be made within 30 days
after the franchisor’s receipt of the notice submitted pursuant to Vehicle Code section 3065.2(a).
(Veh. Code § 3065.2(d)(4))

If the franchisee fails to provide the supplemental repair orders, all time periods under this
section shall be suspended until the supplemental repair orders are provided. (Veh. Code §
3065.2(d)(4))

If the franchisor requests supplemental repair orders, the franchisor may calculate a proposed
adjusted retail labor rate or retail parts rate, as applicable, based upon any set of the qualified
repair orders submitted by the franchisee, if the franchisor complies with the requirements outlined
in Vehicle Code section 3065.2(d)(5)(A)-(C)

What if the Franchisor does not Contest the Retail Labor Rate or Retail Parts Rate?

If the franchisor does not contest the retail labor rate or retail parts rate, or if the franchisor fails to
timely contest the rate submitted by the franchisee, the uncontested retail labor rate or retail parts
rate takes effect on the 30" day after the franchisor’s receipt of the notice.

The franchisor shall use the new retail labor rate or retail parts rate, or both, if applicable, to
determine compensation to fulfill warranty obligations by the franchisee. (Veh. Code § 3065.2(e))
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Considerations in Calculating the Retail Labor Rate and Retail Parts Rate

When calculating the retail parts rate and retail labor rate, all of the following shall apply:

1. Promotional reward program cash-equivalent pay methods shall not be considered
discounts.
2. The franchisor is prohibited from establishing or implementing a special part or

component number for parts used in warranty work, if the result of the special part
or component lowers compensation to the franchisee below that amount calculated
pursuant to this section.

This paragraph does not apply to parts or components that are subject to a recall
and are issued a new special part or component number.

This paragraph does not prohibit a franchisor from changing prices of parts in the
ordinary course of business.

(Veh. Code § 3065.2(f)(1)-(2)(A)-(B))

Considerations when the Franchisor is Compensating the Franchisee for the Retail Parts
Rate

When the franchisor is compensating the franchisee for the retail parts rate, all of the following
shall apply:

1. If the franchisor furnishes a part to a franchisee at no cost for use in performing
warranty obligations, the franchisor shall compensate the franchisee the amount
resulting from multiplying the wholesale value of the part by the franchisee’s retail
parts rate determined pursuant to Vehicle Code section 3065.2.

2. If the franchisor furnishes a part to a franchisee at a reduced cost for use in
performing warranty obligations, the franchisor shall compensate the franchisee the
amount resulting from multiplying the wholesale value of the part by the franchisee’s
retail parts rate determined pursuant Vehicle Code section 3065.2, plus the
franchisee’s cost of the part.

3. The wholesale value of the part, for purposes of Vehicle Code section 3065.2(g),
shall be the greater of:

A. The amount the franchisee paid for the part or a substantially identical part if
already owned by the franchisee.

B. The cost of the part shown in a current franchisor's established price
schedule.
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C. The cost of a substantially identical part shown in a current franchisor’s
established price schedule.

(Veh. Code § 3065.2(g)(1)-(3)(A)-(C))

The Method for Establishing or Modifying a Franchisee’s Retail Labor Rate, Retail Parts

Rate, or Both

A franchisee’s retail labor rate, retail parts rate, or both shall be calculated only using the method
prescribed in Vehicle Code section 3065.2.

A franchisor shall not use or require a franchisee to use any other method including, but not limited
to, any of the following:

1.

2.

Substituting any other “purported repair sample” for that submitted by a franchisee.

Imposing any method related to the establishment of a retail labor rate or retail parts
rate that is unreasonable or time consuming, or require the use of information that
is unreasonable or time consuming to obtain, including part-by-part or transaction-
by-transaction calculations or utilization of the franchisee’s financial statement.

Unilaterally calculating a retail labor rate or retail parts rate for a franchisee, except
as provided in Vehicle Code section 3065.2(d).

Using a franchisee’s sample, submitted for establishing or increasing its retail parts
rate, to establish or reduce the franchisee’s retail labor rate or using a franchisee’s
sample, submitted for establishing or increasing its retail labor rate, to establish or
reduce the franchisee’s retail parts rate.

(Veh. Code § 3065.2(h)(1)-(4))

What Actions Franchisors are Precluded from Undertaking?

Subdivision (i) of Vehicle Code section 3065.2 precludes a franchisor from:

1.

Attempting to influence a franchisee to implement or change the prices for which
the franchisee sells parts or labor in retail repairs because the franchisor is seeking
compensation or exercising any right pursuant to this section.

Directly or indirectly, taking or threatening to take any adverse action against a
franchisee for seeking compensation or exercising any right pursuant to Vehicle
Code section 3065.2, by any action including, but not limited to, the following:

A. Assessing penalties, surcharges, or similar costs to a franchisee.

B. Transferring or shifting any costs to a franchisee.
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C. Limiting allocation of vehicles or parts to a franchisee.
D. Acting or failing to act other than in good faith.

E. Hindering, delaying, or rejecting the proper and timely payment of
compensation due under Vehicle Code section 3065.2 to a franchisee.

F. Establishing, implementing, enforcing, or applying any discriminatory policy,
standard, rule, program, or incentive regarding compensation due under
Vehicle Code section 3065.2.

G. Conducting or threatening to conduct nonroutine or nonrandom warranty,
nonwarranty repair, or other service-related audits in response to seeking
compensation or exercising any right pursuant to Vehicle Code section
3065.2.

(Veh. Code § 3065.2(1)(1)-(2)(A)-(G)

Subdivision (i) does not prohibit a franchisor from increasing prices of vehicles or parts in the
ordinary course of business. (Veh. Code § 3065.2(i)(3))

Protest for Franchisor’s Failure to Comply with Section 3065.2 or if Franchisee Disputes
the Franchisor’s Proposed Adjusted Retail Labor Rate or Retail Parts Rate

If a franchisor fails to comply with Vehicle Code section 3065.2, or if a franchisee disputes the
franchisor's proposed adjusted retail labor rate or retail parts rate, the franchisee may file a
protest with the Board for a declaration of the franchisee’s retail labor rate or retail parts rate.

If there is a hearing, the franchisor has the burden of proof that it complied with Vehicle Code
section 3065.2 and that the franchisee’s determination of the retail labor rate or retail parts rate is
materially inaccurate or fraudulent. (Veh. Code § 3065.4(a))

Time for Filing a Protest

Protests pertaining to compliance with Section 3065.2 or franchisee disputes of the franchisor’'s
proposed adjusted retail labor rate or retail parts rate are not subject to any specific statutory time
limitations for filing. However, failure to file a protest within a reasonable time could result in a
dealer losing the right to a hearing before the Board.
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Required Elements of Protest

The required content of a protest under Vehicle Code section 3065.4 is described in 13 CCR §
586."6 A protest involving retail labor rate or retail parts rate must contain all of the following (see
Appendix for sample Form A):

Content Requirements Regulatory Authority
Must be in writing and be signed by a franchisee or its 13 CCR § 583
attorney.'”

Must set forth in clear and concise language the factual 13 CCR § 586(a)(1)
contentions of the franchisee with respect to the protest.

Must set forth the franchisee’s mailing address and 13 CCR § 586(a)(3)

telephone number, and the name, mailing address and
telephone number of its attorney or authorized agent, if any.
All correspondence and notices to the franchisee shall
thereafter be addressed to said address, if the dealer
principal is presenting its own case, or to the address of the
dealer’s attorney or agent, if so represented.

Shall indicate either that the franchisee does or does not 13 CCR § 586(a)(4)
desire to appear before the Board.
Franchisee may submit, as exhibits to the protest, 13 CCR § 586(a)(2)

photographic, documentary, or similar physical evidence
relevant to the matter with an appropriate description in the
protest.

Franchisee shall simultaneously deliver a $200 filing fee in 13 CCR § 553.40
the form of a check, money order or authorize a credit card
charge payable to the New Motor Vehicle Board, or a request
for a fee waiver.

Franchisee shall serve a copy of the protest on the franchisor | 13 CCR § 584
and proof of service shall accompany the protest submitted 13 CCR § 551.24
to the Board.

Determination of Protest

In a decision, the Board may determine the difference between the amount the franchisee has
actually received from the franchisor for fulfilled warranty obligations and the amount that the
franchisee would have received if the franchisor had compensated the franchisee at the retail
labor rate and retail parts rate as determined in accordance with Vehicle Code section 3065.2 for
a period beginning 30 days after receipt of the franchisee’s initial submission under Vehicle Code
section 3065.2(a). (Veh. Code § 3065.4(b))

The franchisee may submit a request to the franchisor to calculate the unpaid warranty
reimbursement compensation and the franchisor shall provide this calculation to the franchisee

16 Effective January 1, 2022, The Board-is-amending Section 586 was amended to incorporate Section
3065.4 protests.
7 See footnote 5.
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within 30 days after receipt of the request. The request for the calculation will also be deemed a

request for payment of the unpaid warranty reimbursement compensation. (Veh. Code §
3065.4(b))

If the franchisor fails to make full payment within 30 days after the franchisee submits a request
for payment, the franchisee may file an action in superior court for injunctive and other relief to
enforce the determination or order of the Board. The franchisee may also recover in superior court
its actual expenses in bringing and maintaining an enforcement action. (Veh. Code § 3065.4(c))

Either the franchisor or the franchisee may seek judicial review of the Board’s determination
pursuant to Vehicle Code section 3068. (Veh. Code § 3065.4(d))
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RETAIL LABOR RATE OR RETAIL PARTS RATE PROTESTS

Motor Vehicle Dealers

Vehicle | Type of Protest Notice Time to File Burden of Proof
Code Protest if there is a
Section Hearing
3065.4(a) | Franchisee Franchisee provides | None specified | Franchisor has the
contends its notice to the burden of proof
franchisor failed to | franchisor of its that it complied
comply with Section | retail labor rate and with Section
3065.2 pertaining to | retail parts rate 3065.2 (3065.4(a))
the establishment calculated in
or modification of accordance with
the franchisee’s Section 3065.2(a)
retail labor rate,
retail parts rate, or
both
3065.4(a) | Franchisee Franchisor may None specified | Franchisor has the

disputes the
franchisor’s
proposed adjusted
retail labor rate or
retail parts rate

contest to the
franchisee the
material accuracy of
the retail labor rate
or retail parts rate
that was calculated
by the franchisee
under Section
3065.2(d) within 30
days after receiving
notice from the
franchisee or, if the
franchisor requests
supplemental repair
orders pursuant to
Section
3065.2(d)(4), within
30 days after
receiving the
supplemental repair
orders
(3065.2(d)(1))

burden of proof
that the
franchisee’s
determination of
the retail labor rate
or retail parts rate
is “materially
inaccurate or
fraudulent”
(3065.4(a))
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WARRANTY CLAIMS - RV Dealers

Statutory Authority

Vehicle Code section 3075 requires every new recreational vehicle manufacturer or distributor to
properly fulfill every warranty agreement made by it and adequately and fairly compensate its
dealers for labor and parts used to perform warranty repairs and service.

Franchisor’s Notice of Compensation for Warranty Reimbursement

The manufacturers and distributors are required to file copies of their warranty reimbursement
schedules or formulas with the Board. The schedule or formula must be reasonable with respect
to the time and compensation allowed for the performance of warranty work.

Approval of Warranty Claims

Vehicle Code section 3075(d) also requires that warranty claims be approved or disapproved
within 30 days after their receipt by the franchisor. Any claim not specifically disapproved in writing
within 30 days from receipt by the franchisor shall be deemed approved on the 30™" day.

Approved warranty claims must be paid within 30 days of approval. However, Vehicle Code
section 3075(d) states: “Failure to approve or pay within the above specified time limits, in
individual instances for reasons beyond the reasonable control of the franchisor, do not constitute
a violation of this article [Article 5 RV protests].”

Disapproval of Warranty Claims

Vehicle Code section 3075(c) requires that the franchisor that disallows a franchisee’s warranty
claim for a defective part on the basis that the part was not defective must return such part to the
dealer at the franchisor's expense, or reimburse the dealer for the part, at the franchisor’s option.

The dealer is also entitled to written notice of disapproval within 30 days after the warranty claims
are received by the franchisor. The notice must contain the specific grounds for disapproval (Veh.
Code § 3075(d)).

Audits of Franchisee Warranty Records

Audits of franchisee warranty records may be conducted by the franchisor on a reasonable basis,
and for a period of 12 months after a claim is paid or a credit issued. Any chargeback to a
franchisee for warranty parts or service compensation shall be made within 90 days of the
completion of the audit. However, if a false claim was submitted by a franchisee with the intent to
defraud the franchisor, a longer period for an audit and any resulting chargeback may be permitted
if the franchisor obtains an order from the Board. (Veh. Code § 3075(e))
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Time for Filing a Protest

Protests involving warranty disputes are not subject to any specific statutory time limitations for
filing. However, failure to file a protest within a reasonable time could result in a dealer losing the
right to a hearing before the Board.

Required Elements of Protest

The required content of a protest under Vehicle Code section 3075 is described in 13 CCR § 586.
A protest involving warranty claims must contain all of the following (see Appendix for sample
Form A):

Content Requirements Regulatory Authority
Must be in writing and be signed by a franchisee or its 13 CCR § 583
attorney.'®

Must set forth in clear and concise language the factual 13 CCR § 586(a)(1)

contentions of the franchisee with respect to the protest.
Must set forth the franchisee’s mailing address and telephone 13 CCR § 586(a)(3)
number, and the name, mailing address and telephone number
of its attorney or authorized agent, if any. All correspondence
and notices to the franchisee shall thereafter be addressed to
said address, if the dealer principal is presenting its own case,
or to the address of the dealer’s attorney or agent, if so
represented.

Shall state either that the franchisee does or does not desireto | 13 CCR § 586(a)(4)
appear before the Board.
Franchisee may submit, as exhibits to the protest, 13 CCR § 586(a)(2)
photographic, documentary, or similar physical evidence
relevant to the matter with an appropriate description in the
protest.

Franchisee shall simultaneously deliver a $200 filing fee in the | 13 CCR § 553.40
form of a check, money order or authorize a credit card charge
payable to the New Motor Vehicle Board, or a request for a fee
waiver.

Franchisee shall serve a copy of the protest on the franchisor 13 CCR § 584
and proof of service shall accompany the protest submitted to 13 CCR § 551.24
the Board.

8 See footnote 5.
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Good Cause

Franchisee claims for warranty compensation shall not be disapproved except for good cause
such as performance of non-warranty repairs, lack of material documentation, or fraud. (Veh.
Code § 3075(e))

Determination of Protest

If a protest is filed, the Board shall determine whether the schedule or formula is reasonable,
taking into account the dealer’s labor rate to its retail customers. If there is a hearing, the
franchisee has the burden of proving that the warranty reimbursement schedule is not reasonable,
but the franchisor has the burden of proof to establish that a franchisee acted with intent to defraud
the franchisor when the issue is material (Veh. Code § 3080(c)).
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FRANCHISOR INCENTIVE PROGRAM CLAIMS - Motor Vehicle Dealers

Statutory Authority

Pursuant to Vehicle Code section 3065.1, all claims made by a new motor vehicle franchisee for
payment under the terms of a franchisor incentive program shall be approved or disapproved
within 30 days after receipt by the franchisor.

Franchisor’s Notice of Denial of Franchisor Incentive Program Reimbursement

Vehicle Code section 3065.1(a) requires that a franchisor who denies payment under the terms
of a franchisor incentive program shall notify the franchisee within 30 days after receipt by the
franchisor and provide specific grounds on which the disapproval was based.

Approval/Disapproval of Franchisor Incentive Program Reimbursement

Any claim not specifically disapproved in writing within 30 days from receipt shall be deemed
approved on the 30™ day. If incentive program compensation claims are approved, they must be
paid within 30 days of approval. However, Vehicle Code section 3065.1(f) provides that the failure
to approve or pay within the above specified time limits, in individual instances for reasons beyond
the reasonable control of the franchisor, do not constitute a violation of Article 4 (pertains to motor
vehicles other than RVs).

Disapproval of a Franchisor Incentive Program Claims

A franchisor shall not disapprove a claim unless the claim meets one of the following categories:

1. False;

2. Fraudulent;

3 The claim is ineligible under the terms of the incentive program as previously
communicated to the franchisee; or

4. Material noncompliance with documentation and administrative claims submission
requirements, if the requirements are reasonable and nondiscriminatory. (Veh.
Code § 3065.1(b))

Protest of Initial Disapproval of Franchisor Incentive Program Claims

A franchisee can file a protest of the initial disapproval of a franchisor incentive program claim
within 6 months after receipt of the written notice. If there is a hearing, the franchisor has the
burden of proof. (Veh. Code § 3065.1(e))
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Franchisor Provided “Reasonable” Appeal Process

Vehicle Code section 3065.1(c) requires franchisors to provide a reasonable appeal process that
allows the franchisee at least 30 days after receipt of the written disapproval notice to provide
additional supporting documentation or information rebutting the disapproval.

If the disapproval is based upon noncompliance with documentation or administrative claims
submission requirements, the franchisor shall allow the franchisee at least 30 days from the date
of receipt of the disapproval notice to cure any material noncompliance.

If the disapproval is rebutted, and material noncompliance is cured before the applicable deadline,
the franchisor shall approve the claim.

There are potentially two 30-day time periods: (1) reasonable appeal; and (2) opportunity to cure.

Final Denial of Franchisor Incentive Program Claim

If the franchisee provides additional supporting documentation or information purporting to rebut
the disapproval, attempts to cure noncompliance relating to the claim, or otherwise appeals denial
of the claim and the franchisor continues to deny the claim, the franchisor shall provide the
franchisee with a written notification of the final denial within 30 days of completion of the appeal
process, which shall conspicuously state “Final Denial” on the first page. (Veh. Code § 3065.1(d))

Protest of Final Denial of Franchisor Incentive Program Claim following a Franchisor’s
Appeal Process

A franchisee can file a protest of the final denial of a franchisor incentive program claim following
a franchisor’s appeal process within 6 months after receipt of the written notice. If there is a
hearing, the franchisor has the burden of proof. (Veh. Code § 3065.1(e))

Audits of Franchisee Incentive Program Records

Audits of franchisee incentive program records may be conducted by the franchisor on a
reasonable basis, and for a period of 9 months after a claim is paid or a credit issued.

A franchisor shall not select a franchisee for an audit, or perform an audit, in a punitive, retaliatory,
or unfairly discriminatory manner.

A franchisor may conduct no more than one random audit of a franchisee in a 9-month period.
The franchisor’s notification to the franchisee of any additional audit within a 9-month period shall

be accompanied by written disclosure of the basis for that additional audit. (Veh. Code §
3065.1(g)(1))

52



Disapproval of Previously Approved Franchisor Incentive Program Claims

Previously approved claims shall not be disapproved or charged back to the dealer unless the
claim meets one of the following categories:

1. False;

2. Fraudulent;

3 The claim is ineligible under the terms of the incentive program as previously
communicated to the franchisee; or

4. Material noncompliance with documentation and administrative claims submission
requirements, if the requirements are reasonable and nondiscriminatory.

These are the same categories for initial disapproval of a franchisor incentive program claim.
(Veh. Code § 3065.1(g)(2))

A franchisor shall not disapprove or chargeback a claim based upon an extrapolation from a
sample of claims, unless the sample of claims is selected randomly, and the extrapolation is
performed in a reasonable and statistically valid manner.

If the franchisor disapproves of a previously approved claim following an audit, within 30 days
after the audit, the franchisor shall provide to the franchisee a written disapproval notice stating
the specific grounds upon which the claim is disapproved. (Veh. Code § 3065.1(g)(3))

Protest of Franchisor Incentive Program Claim Disapproval of a Previously Approved
Claim Following an Audit

A franchisee can file a protest of the franchisor incentive program claim disapproval of a previously
approved claim following an audit within 6 months after receipt of the written notice. If there is a
hearing, the franchisor has the burden of proof. (Veh. Code § 3065.1(g)(6))

Franchisor Provided “Reasonable” Appeal Process

Vehicle Code section 3065.1(g)(3) requires franchisors to provide a reasonable appeal process
that allows the franchisee a reasonable period of not less than 30 days after receipt of the written
disapproval notice to respond to any disapproval with additional supporting documentation or
information rebutting the disapproval and to cure any material noncompliance, with the period
commensurate with the volume of claims under consideration.

If the franchisee rebuts any disapproval and cures any material noncompliance relating to a claim
before the applicable deadline, the franchisor shall not chargeback the franchisee for that claim.
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Final Denial of Franchisor Incentive Program Claim Following an Audit

If the franchisee provides additional supporting documentation or information purporting to rebut
the disapproval, attempts to cure noncompliance relating to the claim, or otherwise appeals denial
of the claim and the franchisor continues to deny the claim, the franchisor shall provide the
franchisee with a written notification of the final denial within 30 days of completion of the appeal
process, which shall conspicuously state “Final Denial” on the first page. (Veh. Code §
3065.1(g)(4))

Protest of Final Denial of Franchisor Incentive Program Claim Following an Audit Following
the Franchisor’s Appeal Process

A franchisee can file a protest of the final denial of a franchisor incentive program claim following
an audit following the franchisor’s appeal process within 6 months after receipt of the written
notice. If there is a hearing, the franchisor has the burden of proof. (Veh. Code § 3065.1(g)(6))

Franchisor Chargeback for Franchisor Incentive Program Claims

Vehicle Code section 3065.1(g)(5) provides that the franchisor shall not chargeback the
franchisee until 45 days after receipt of the written disapproval of a previously approved claim
following an audit or final denial of a franchisor incentive program claim following an audit following
the franchisor’s appeal process, whichever is later.

If the franchisee cures any material noncompliance relating to a claim, the franchisor shall not
chargeback the dealer for that claim.

Any chargeback to a franchisee for incentive program compensation shall be made within 90 days
of receipt of that written notice.

If the Board sustains the chargeback or the protest is dismissed, the franchisor shall have 90 days
following issuance of the final order or the dismissal to make the chargeback, unless otherwise
provided in a settlement agreement.

If the franchisee files a protest pursuant to this subdivision prior to the franchisor’s chargeback for
denied claims, the franchisor shall not offset or otherwise undertake to collect the chargeback
until the Board issues a final order on the protest. (Veh. Code § 3065.1(g)(6))

In summary, days 45-90 are the only days to chargeback a dealer for franchisor incentive program
claims. A manufacturer or distributor cannot chargeback a dealer before day 44, or after day 91.
But if a protest is filed prior to a chargeback, then the franchisor cannot chargeback the dealer
during the above time period. It must wait until the Board decides the protest and if the protest is
dismissed or the Board sustains the chargeback, then the franchisor can chargeback the dealer
but must do so within 90 days after the Board action (or within time period allowed by settlement
agreement, if any).

However, if a false claim was submitted by a franchisee with the intent to defraud the franchisor,
a longer period for an audit and any resulting chargeback may be permitted if the franchisor
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obtains an order from the Board. (Veh. Code § 3065.1(h))

Required Elements of Protest

The required content of a protest under Vehicle Code section 3065.1 is described in 13 CCR §
586. A protest involving franchisor incentive program claims must contain all of the following (see
Appendix for sample Form A):

Content Requirements Regulatory Authority
Must be in writing and be signed by a franchisee or its 13 CCR § 583
attorney.®

Must set forth in clear and concise language the factual 13 CCR § 586(a)(1)

contentions of the franchisee with respect to the protest.
Must set forth the franchisee’s mailing address and telephone 13 CCR § 586(a)(3)
number, and the name, mailing address and telephone number
of its attorney or authorized agent, if any. All correspondence
and notices to the franchisee shall thereafter be addressed to
said address, if the dealer principal is presenting its own case,
or to the address of the dealer’s attorney or agent, if so
represented.

Shall state either that the franchisee does or does not desireto | 13 CCR § 586(a)(4)
appear before the Board.
Franchisee may submit, as exhibits to the protest, 13 CCR § 586(a)(2)
photographic, documentary, or similar physical evidence
relevant to the matter with an appropriate description in the
protest.

Franchisee shall simultaneously deliver a $200 filing fee in the 13 CCR § 553.40
form of a check, money order or authorize a credit card charge
payable to the New Motor Vehicle Board, or a request for a fee
waiver.

Franchisee shall serve a copy of the protest on the franchisor 13 CCR § 584
and proof of service shall accompany the protest submitted to 13 CCR § 551.24
the Board.

9 See footnote 5.
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FRANCHISOR INCENTIVE PROGRAM PROTESTS

Motor Vehicle Dealers

Vehicle Type of Protest Notice to Time to File | Burden of Proof
Code Dealer Protest if there is a
Section Hearing
3065.1(a) Initial Disapproval Franchisor 6 months Franchisor has
Initial disapproval of provides a from receipt | the burden
franchisor incentive written notice of | of the written | (3065.1(e))
program claims disapproval notice
within 30 days
after the
franchisor’'s
receipt of a claim
submitted by a
franchisee.
3065.1(d) Final Denial/ Written notice of | 6 months Franchisor has

Post-Appeal

Final denial of
franchisor incentive
program claim

Final Denial to
the franchisee.

from receipt
of the written
notice

the burden
(3065.1(e))

following a
franchisor’'s appeal
process

3065.1(g)(3) | Post-Audit Franchisor 6 months Franchisor has
Franchisor incentive provides a after receipt | the burden
program claim written notice of | of the written | (3065.1(g)(6))
disapproval of a disapproval notice

previously approved
claim following an
audit

within 30 days
after the audit
stating the
specific grounds.

3065.1(g)(4)

Post-Audit/Post-
Appeal/Final Denial
Final denial of a
franchisor incentive
program claim
following an audit
following the
franchisor’s appeal
process

Written
notification of the
Final Denial.

6 months
after receipt
of the written
notice

Franchisor has
the burden
(3065.1(g)(6))
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FRANCHISOR INCENTIVE PROGRAM CLAIMS - RV Dealers

Statutory Authority

Pursuant to Vehicle Code section 3076, all claims made by a recreational vehicle franchisee for
payment under the terms of a franchisor incentive program shall be approved or disapproved
within 30 days after receipt by the franchisor.

Franchisor’s Notice of Denial of Franchisor Incentive Program Reimbursement

Vehicle Code section 3076(a) requires that a franchisor who denies payment under the terms of
a franchisor incentive program, shall notify the franchisee within 30 days and provide specific
grounds on which the disapproval was based.

Approval/Disapproval of Franchisor Incentive Program Reimbursement

Any claim not specifically disapproved in writing within 30 days from receipt shall be deemed
approved on the 30™ day. If incentive program compensation claims are approved, they must be
paid within 30 days of approval. However, Vehicle Code section 3076(a) provides that the failure
to approve or pay within the above specified time limits, in individual instances for reasons beyond
the reasonable control of the franchisor, do not constitute a violation of Article 5, pertaining to
RVs.

Audits of Franchisee Incentive Program Records

Vehicle Code section 3076(b) provides for audits of franchisee incentive program records if
reasonable and for a period of 18 months after a claim is paid or a credit issued. Any chargeback
to a franchisee for incentive program compensation shall be made within 90 days of completion
of the audit. However, if a false claim was submitted by the franchisee with the intent to defraud
the franchisor, a longer period for the audit and any resulting chargeback may be permitted if the
franchisor obtains an order to that effect from the Board.

Time for Filing a Protest

Following the disapproval of a claim, a franchisee shall have one year from receipt of the notice
of disapproval in which to appeal and file a protest with the Board.
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Required Elements of Protest

The required content of a protest under Vehicle Code section 3076 is described in 13 CCR §
586. A protest involving franchisor incentive program claims must contain all of the following
(see Appendix for sample Form A):

Content Requirements Regulatory Authority
Must be in writing and be signed by a franchisee or its 13 CCR § 583
attorney.?°

Must set forth in clear and concise language the factual 13 CCR § 586(a)(1)

contentions of the franchisee with respect to the protest.
Must set forth the franchisee’s mailing address and telephone 13 CCR § 586(a)(3)
number, and the name, mailing address and telephone number
of its attorney or authorized agent, if any. All correspondence
and notices to the franchisee shall thereafter be addressed to
said address, if the dealer principal is presenting its own case,
or to the address of the dealer’s attorney or agent, if so
represented.

Shall indicate either that the franchisee does or does not desire | 13 CCR § 586(a)(4)
to appear before the Board.
Franchisee may submit, as exhibits to the protest, 13 CCR § 586(a)(2)
photographic, documentary, or similar physical evidence
relevant to the matter with an appropriate description in the
protest.

Franchisee shall simultaneously deliver a $200 filing fee in the 13 CCR § 553.40
form of a check, money order or authorize a credit card charge
payable to the New Motor Vehicle Board, or a request for a fee
waiver.

Franchisee shall serve a copy of the protest on the franchisor 13 CCR § 584
and proof of service shall accompany the protest submitted to 13 CCR § 551.24
the Board.

Good Cause

Franchisee claims for incentive program compensation shall not be disapproved except for good
cause, such as ineligibility under the terms of the incentive program, lack of material
documentation, or fraud. (Veh. Code § 3076(b))

Determination of Protest

The franchisee has the burden of proof, but the franchisor has the burden of proof to establish
that a franchisee acted with intent to defraud the franchisor when the issue is material (Veh. Code
§ 3080(c)).

20 See footnote 5.
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PERFORMANCE STANDARDS, SALES OBJECTIVES, OR PROGRAMS
FOR MEASURING A DEALER’S SALES, SERVICE, OR CUSTOMER
SERVICE PERFORMANCE — Motor Vehicle Dealers

Statutory Authority

Vehicle Code section 3065.3 created a new protest pertaining to alleged violations of subdivision
(g) of Section 11713.13.

Franchisor’s Performance Standard, Sales Objective or Program

Subdivision (a) of Vehicle Code section 3065.3 provides that “[n]o franchisor shall establish or
maintain a performance standard, sales objective, or program for measuring a dealer’s sales,
service, or customer service performance that is inconsistent with the standards set forth in
subdivision (g) of Section 11713.13.7%

21 Section 11713.13 provides that:

It is unlawful and a violation of this code for any manufacturer, manufacturer branch, distributor,
or distributor branch licensed under this code to do, directly or indirectly through an affiliate, any of
the following:

(9) (1) Establish or maintain a performance standard, sales objective, or program for measuring
a dealer’s sales, service, or customer service performance that may materially affect the dealer,
including, but not limited to, the dealer’s right to payment under any incentive or reimbursement
program or establishment of working capital requirements, unless both of the following
requirements are satisfied:

(A) The performance standard, sales objective, or program for measuring dealership sales,
service, or customer service performance is reasonable in light of all existing circumstances,
including, but not limited to, the following:

(i) Demographics in the dealer’s area of responsibility.

(i) Geographical and market characteristics in the dealer’s area of responsibility.

(iii) The availability and allocation of vehicles and parts inventory.

(iv) Local and statewide economic circumstances.

(v) Historical sales, service, and customer service performance of the line-make within the
dealer’s area of responsibility, including vehicle brand preferences of consumers in the dealer's
area of responsibility.

(B) Within 30 days after a request by the dealer, the manufacturer, manufacturer branch,
distributor, distributor branch, or affiliate provides a written summary of the methodology and data
used in establishing the performance standard, sales objective, or program for measuring
dealership sales or service performance. The summary shall be in detail sufficient to permit the
dealer to determine how the standard was established and applied to the dealer.

(2) In any proceeding in which the reasonableness of a performance standard, sales objective,
or program for measuring dealership sales, service, or customer service performance is an issue,
the manufacturer, manufacturer branch, distributor, distributor branch, or affiliate shall have the
burden of proof.
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Time for Filing a Protest

There is no specific statutory time period in the Vehicle Code within which to file a protest
pertaining to a franchisor’s performance standard. Failure to file a protest within a reasonable
time, however, could result in a dealer losing the right to a hearing by the Board.

Required Elements of Protest

The required content of a protest under Vehicle Code section 3065.3 is described in 13 CCR §
586.22A protest involving a challenge of a franchisor’s performance standard must contain all of
the following (see Appendix for sample Form A):

Content Requirements Regulatory Authority
Must be in writing and be signed by a franchisee or its 13 CCR § 583
attorney.?®

Must set forth in clear and concise language the factual 13 CCR § 586.5(a)(1)

contentions of the franchisee with respect to the protest.
Must set forth the franchisee’s mailing address and telephone 13 CCR § 586.5(a)(3)
number, and the name, mailing address and telephone number
of its attorney or authorized agent, if any. All correspondence
and notices to the franchisee shall thereafter be addressed to
said address, if the dealer principal is presenting its own case,
or to the address of the dealer’s attorney or agent, if so
represented.

Shall indicate either that the franchisee does or does not desire | 13 CCR § 586.5(a)(4)
to appear before the Board.
Franchisee may submit, as exhibits to the protest, 13 CCR § 586.5(a)(2)
photographic, documentary, or similar physical evidence
relevant to the matter with an appropriate description in the
protest.

Franchisee shall simultaneously deliver a $200 filing fee in the 13 CCR § 553.40
form of a check, money order or authorize a credit card charge
payable to the New Motor Vehicle Board, or a request for a fee
waiver.

Franchisee shall serve a copy of the protest on the franchisor 13 CCR § 584
and proof of service shall accompany the protest submitted to 13 CCR § 551.24
the Board.

23 See footnote 5.

60



Determination of Protest

If there is a hearing, the franchisor has the burden of proof that its performance standard, sales
objective or program is not inconsistent with the standards set forth in subdivision (g) of Section
11713.13 (Veh. Code § 3065.3(b)).
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HEARING PROCEDURES

Pre-Hearing Procedure

Upon receiving a protest, the Board shall institute hearing proceedings similar to those of a formal
civil trial, including the scheduling of various pre-hearing conferences, settlement conferences,
arrangements for discovery, identification of witnesses, and so on. The Board may impose
sanctions if a party fails to comply with the Board’s discovery orders or fails to participate properly
in a settlement conference.

Discovery

Pursuant to Vehicle Code section 3050.1, the Board may authorize the parties to engage in the
civil discovery process. Discovery is limited to requests for depositions and demands for
production of documents (Code Civ. Pro. § 2016.010, et seq.), with the exception of provisions
for written interrogatories (Code Civ. Proc. § 2030.010). Section 551.6 of the Board’s regulations
implements and makes specific the Board’s procedures for requesting depositions where the
witness resides within California or outside of California.

The enactment of the Electronic Discovery Act (Assembly Bill 5, Stats. 2009, ch. 5, “Act”), effective
June 29, 2009, broadened the categories of discoverable materials (documents, tangible things,
land or other property) by adding “electronically stored information” (ESI).

Effective January 1, 2013, sections of the Civil Discovery Act relating to ESI were amended in
order to address several inconsistencies (Senate Bill 1574, Stats. 2012, ch. 72). ESI is now
included among the things under a witnesses control that the witness would be bound by law to
produce pursuant to a subpoena. Additionally, when any method of discovery permits, compels,
prevents, or limits the production, inspection, copying, testing, or sampling of documents or
tangible things, the same method would also apply to ESI. In general, if a demand for production
does not specify a form or forms for producing a type of ESI, the responding party would be
required to produce the information in the form or forms in which it is ordinarily maintained or in a
form that is reasonably usable, but need not produce the same ESI in more than one form.

Subpoenas

Authority for issuing subpoenas in Board proceedings is found in Vehicle Code section 3050.1
and 13 CCR § 551.2.

Section 551.2(b) of the Board’s regulations specifically incorporates Code of Civil Procedure
section 1985, et seq., excepting the provisions of subdivision (c) of section 1985. Section 1985.8
of the Code of Civil Procedure imposes additional requirements on the parties, (or the court, if
necessary), to resolve ESl issues as to the form, burdens and expenses of production, shifting or
allocation of costs, and issues arising from other characteristics of ESI. The Act requires the
parties, or the court, to weigh various cost/benefit factors in light of the amount in controversy in
the proceeding to shape and limit the scope and nature of requests to produce ESI.
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Unlike the civil courts, the parties cannot issue their own subpoenas. On the request of any party,
the Board, its Executive Director or an ALJ may issue subpoenas for the production of papers,
records, and books by a witness or a deponent, and the appearance of a non-party witness or
deponent. Hearing subpoenas are issued in accordance with 13 CCR § 551.2(b) and an affidavit
is not required to support the request. For a hearing subpoena duces tecum, an affidavit must
accompany the request.

Subpoenas for the attendance and testimony of a non-party deponent, or for a subpoena duces
tecum for deposition of a non-party, are issued by the Board in accordance with Code of Civil
Procedure section 2016.010, et seq., excepting the provisions of section 2020.210, subdivisions
(a) and (b). (13 CCR § 551.2(c)) No affidavits are required. Counsel for the parties can issue
notices of depositions to parties. (Code Civ. Proc. § 2025.010, et seq.) Subpoenas for out-of-
state, non-party witnesses or deponents will be issued by the Board but need to be enforced in
the out-of-state court. (Code Civ. Proc. § 2026.010, et seq.)

Government Code section 11450.30 and 13 CCR § 551.2(e) permit a person served with a
subpoena or a subpoena duces tecum to object to its terms by a motion for a protective order,
including a motion to quash. The assigned ALJ would resolve the objection. The ALJ may make
another order that is appropriate to protect the parties or the witness from unreasonable or
oppressive demands, including violations of the right to privacy.

Following service of the subpoena on the witness or deponent, a copy of the subpoena and
executed proof of service shall be filed with the Board. (13 CCR § 551.2(d))

63



Summary of Board Action

All hearings on protests filed pursuant to Vehicle Code sections 3060, 3062, 3064, 3065, 3065.1,
3065.3, 3065.4, 3070, 3072, 3074, 3075, or 3076, may be considered by the entire Board?* or
may, at its discretion be conducted by one of the Board’s ALJs. At the hearing, oral argument is
heard, evidence is admitted, testimony is received, and a written decision is rendered. The
procedures are described in detail in Vehicle Code sections 3066 and 3080. The Board on
receiving a protest does the following:

Step Action
1 By order fix a time within sixty (60) days of the order and place of hearing.?®
2 Send a copy of the order to the franchisor, the protesting franchisee, and all

individuals and groups that have requested notification by the Board of protests
and decisions by the Board.

» Except in the case of a franchisee who deals exclusively in motorcycles,
the Board or its Executive Director may accelerate or postpone the date
initially established for the hearing.

» For the purpose of accelerating or postponing the hearing date, good
cause must be established and in no event may the rescheduled hearing
date be more than 90 days after the Board’s initial order.

* “Good cause” for accelerating or postponing a hearing includes, but is not
limited to, the effects on, and any irreparable harm to, the parties or
interested persons or groups if the request for a change in hearing date is
not granted.

 Application for continuance shall be in writing and filed with the Executive
Director at least 10 days prior to the date of hearing. No continuances
otherwise will be granted except in extreme emergencies such as serious
accident or death. (13 CCR § 592)

3 The Board or an ALJ designated by the Board presides over merits hearings
on protests.?%

2 Board ALJs generally preside over merits hearings not the Board itself. (See discussion on page 6
pertaining to dealer member participation in Article 4 protests.)

% |n practice, the parties stipulate to a date for the merits hearing and the Board issues the order of time
and place of hearing approximately 45 days prior to the hearing.

% See footnote 24.
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Stipulation of Fact

A hearing initiated by the filing of a protest may be held in whole or in part on a stipulation of fact,
which is essentially an agreement between the parties defining points that are not in contention,
and other parts of the dispute that have been resolved. Stipulations are of value in that they tend
to facilitate and expedite conflict resolution. (See 13 CCR § 587 for procedural details of stipulation
of fact before the Board.)

Stipulated Decisions

The Board may adopt stipulated decisions and orders without a hearing pursuant to Vehicle Code
sections 3066 and 3080 to resolve one or more issues raised by a protestant or petitioner before
the Board. If the Board adopts a stipulated decision and order to resolve a protest filed under
Vehicle Code section 3060 or 3070, and the parties stipulate that good cause exists to terminate,
a hearing requiring a determination of good cause will not be required. (Veh. Code § 3050.7(b))

Hearings Open to the Public; Protective Orders

Hearings before the Board or an ALJ designated by the Board are open to the public. For good
cause shown, a party may seek an order closing all or part of the hearing or for other protective
orders as set forth in Government Code section 11425.20 and 13 CCR § 551.20. The motion may
be in writing or made orally on the record. It may be made at the commencement of or during the
course of the hearing but must be made as early as is practicable. The motion shall clearly identify
the relief sought; the facts, circumstances, and legal authority; and shall include declarations or
evidence that support the motion. The ALJ has discretion to allow an oral or written opposition to
the motion. When ruling on the motion, the ALJ shall specifically set forth the facts, legal basis,
and findings that support any protective order, order to seal parts of the record, or order to close
the hearing to the public. The motion, opposition, and any resulting orders then become part of
the record.

Failure to Appear at a Hearing

Any party who fails to appear at a hearing will not be entitled to a further opportunity to be heard
unless good cause for such failure is shown to the Board or to the ALJ within five (5) days
thereafter. The lack of such a showing may, in the discretion of the Board or the ALJ, be
interpreted as an abandonment of interest by the party in the subject matter of the proceeding.
(13 CCR § 589)

Decision of the Board

When matters are submitted to the Board for decision, or the Board receives a proposed decision
of the ALJ, the Board shall take the matter under submission and conduct deliberations in
executive session. The deliberations of the Board shall be in private and shall not be reported.
(Veh. Code § 3008; 13 CCR § 588)

The decision of the Board shall be in writing, contain findings of fact, and a determination of the
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issues presented. The Board shall sustain, conditionally sustain, overrule, or conditionally overrule
the protest. The decision becomes final when delivered or mailed to the parties and there are no
provisions for reconsideration or rehearing. If the Board fails to act within 30 days after the close
of the hearing, within 30 days after the Board receives a proposed decision where the case is
heard before an ALJ, or within a period which may be mutually agreed on by the parties, then the
proposed action of the franchisor shall be deemed to be approved. (Veh. Code §§ 3067 and 3081)

Court Reporting and Transcripts of Board Proceedings

The Board arranges for a court reporter for all Board meetings, all hearings on the merits of a
protest or a petition, and for all hearings on motions that may be dispositive. Parties to actions
before the Board may order transcripts of hearings and arrange for delivery and payment directly
from the court reporter.

Under the authority of 13 CCR § 551.7 the Board may assume all or part of the cost of reporting
any proceedings or may allocate costs entirely to one of the parties or apportion it among the
various parties at its discretion. For all merits hearings and dispositive motions, reporting costs
will be allocated as follows:

Reporting Costs including
Appearance and Transcript

Circumstances Delivery Fees, Per Diem Transcript Fees
Costs, Realtime Set-Up

Fees, Expedite Rates,
Cancellation Fees and any
other Costs
Hearings on the merits and | Board (excluding Realtime | Board (requesting party or
dispositive motions?’ set-up fees) parties may order and pay
- First Day for copies of official

transcripts)

Hearings on the merits and
dispositive motions Participating parties Participating parties
- After First Day

Other motions (venue,
consolidation, continuation, | Requesting party or parties | Requesting party or parties
etc.)
Pre-hearing conference Requesting party or parties | Requesting party or parties
Discovery disputes (ruling
on objections to production, | Requesting party or parties | Requesting party or parties
motions to quash, etc.)

As indicated above, for the first hearing day (merits or dispositive motion), the Board will be
responsible for arranging reporting services, paying for the reporter’s appearance fee, the delivery
fee and any other costs excluding the Realtime set-up fees, and the Board’s cost of the hearing

27 “Dispositive motions” are those that result in a final determination of the protest or petition before the
Board.
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transcript. Counsel will remain responsible for purchasing their own transcript, if desired. For each
subsequent day, the Board or counsel, at the Board’s discretion, will arrange reporting services
and the Board will order the parties, on an equal basis, to pay the court reporter service for the
reporter's appearance fee, the delivery fee and any other costs including Realtime set-up fees,
and the Board'’s cost of the hearing transcript. Counsel will remain responsible for purchasing their
own transcript(s), if desired.

In any other instance, where any party or parties deem reporting services necessary (including
requests for reporter’s appearance and for transcripts), the requesting party (or parties on any
basis they agree upon) will be responsible for arranging reporter services and will be responsible
for payment to the reporting service of the reporter’'s appearance fees, the delivery fee, and any
other costs. Counsel can utilize the Board’s contracted reporting service but are not required to
do so. The requesting party or parties will also be responsible for providing the Board with a
certified copy of the transcript. Counsel will remain responsible for purchasing their own
transcript(s), if desired.
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PETITIONS

Statutory Authority for Petitions

Vehicle Code section 3050(b) provides for any person to petition the Board to “[clonsider any
matter concerning the activities or practices of any person applying for or holding a license as a
new motor vehicle dealer, manufacturer, manufacturer branch, distributor, distributor branch, or
representative pursuant to Chapter 4 (commencing with Section 11700) of Division 5 submitted
by any person....”

New Subdivision (b)(2)(B) of Section 3050, in which the relief sought is adjudication, only pertains
to petitions filed with the Board by any member of the public, including a consumer, or other
person that is not applying for or holding a license as a new motor vehicle dealer, manufacturer,
manufacturer branch, distributor, distributor branch or representative pursuant to Chapter 4
(commencing with Section 11700) of Division 5. It is intended that, for the Board to have
jurisdiction over a petition pursuant to this subdivision, the petitioner must have filed the petition
or consent to the jurisdiction by the Board. This subdivision does not affect petitions filed by
licensees nor does it affect respondents (see Vehicle Code section 3051 identifying the licensees
within the Board'’s jurisdiction).

Filing a Petition with the Board

A licensee or member of the public wishing to bring a dispute before the Board pursuant to Vehicle
Code section 3050(b) is required to file a petition (see Appendix for sample Forms B1 and B2).
The petition shall clearly identify the facts, legal authority, and relief sought and include
declarations or other evidence or documents that support the petition. (13 CCR § 556)

In the past, petitions filed with the Board have alleged such things as the unreasonable refusal of
a franchisor to approve a change in ownership, unreasonable refusal of a franchisor to approve a
relocation, discrimination in allocation of products, failure to supply products authorized to be sold
under the terms of the franchise, and other violations of the Vehicle Code. Such petitions
requested a hearing before the Board and sought relief in the form of a Board order that required
the respondent to either do, undo, or refrain from doing some action that caused harm to the
licensee petitioner.

However, as a result of Mazda Motor of America, Inc. v. California New Motor Vehicle Board;
David J. Phillips Buick-Pontiac, Inc., Real Party in Interest (2003) 110 Cal.App.4t" 1451, the
Board’s jurisdiction to hold hearings and issue such orders is now limited to petitioners who are
members of the public under Vehicle Code section 3050(b)(2). In all instances where licensees
are the petitioners, the Board may only direct the Department to investigate or take licensing
action against the respondent under Vehicle Code section 3050(b)(1) and (3).

In all circumstances, the petition shall be served on the respondent and proof of service filed with
the Board.
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Time for Filing a Petition

There are no specific statutory time limits in the Vehicle Code within which a petition must be filed,
but failure to file the petition within a reasonable time after the occurrence of events giving rise to
the basis for the petition could result in the Board refusing to take any action. The respondent
shall file a written answer within 30 days of the date the petition is served on the respondent. By
declaration, the respondent may submit, as exhibits to the answer, photographic, documentary or
similar physical evidence relevant to the matter in support of the answer with an appropriate
description thereof in the answer sufficient to identify them and to explain their relevancy. (13 CCR
§ 558).

Petition Filing Fee

A filing fee of $200, which should be in the form of a check, money order or authorized credit card
charge payable to the New Motor Vehicle Board, must accompany the petition and answer. In the
event of a financial hardship, either the petitioner or respondent may submit a request for a fee
waiver, requesting that the Executive Director, upon a showing of good cause, waive the $200
filing fee (13 CCR § 553.40). (Samples are available on the Board’s website.)
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Required Elements of Petition

The required content of a petition under Vehicle Code section 3050(b) is described in 13 CCR §
555 (see Appendix for sample Forms B1 and B2).

Content Requirements Regulatory Authority
Must set forth in clear and concise language the nature of the | 13 CCR § 555

matter, which the petitioner wishes the Board to consider.
Must contain the petitioner's name, mailing address and 13 CCR § 555(a)
telephone number; the name, mailing address and telephone
number of the petitioner’s attorney or authorized agent, if any;
and the name and address of the licensee or applicant for
license (respondent) whose activities or practices are in
question. All correspondence and notices to the petitioner shall
thereafter be addressed to petitioner's address, if the petitioner
appears in person, or to the address of the petitioner’s attorney
or agent, if so represented.

Must include the names, residence addresses and business 13 CCR § 555(b)
addresses of persons and the dates, places and specific
actions or practices involved.

Shall include a concise recitation of applicable law and citation | 13 CCR § 555(c)
to the applicable statutes and authorities if the actions or
practices described in the petition are alleged to be a violation
of law.

For petitioners who are members of the public only, petitioner | 13 CCR § 555(d)
shall state if the petitioner desires that the Board mediate,
arbitrate, or resolve a difference between the petitioner and
respondent, and describe the relief sought.

Petitioner may submit, as exhibits to the petition, photographic, | 13 CCR § 555(e)
documentary, or similar physical evidence relevant to the
matter with an appropriate description in the petition.

For petitioners who are members of the public only, petitioner | 13 CCR § 555(f)
shall set forth an estimate of the number of days required to
complete the hearing.

For petitioners who are members of the public only, petitioner | 13 CCR § 555(g)
shall request a pre-hearing conference if one is desired.
Petitioner shall simultaneously deliver a $200 filing fee in the 13 CCR § 553.40
form of a check, money order or authorize a credit card charge
payable to the New Motor Vehicle Board, or a request for a fee
waiver.

Petitioner shall serve a copy of the petition on the respondent | 13 CCR § 555.1
and proof of service shall accompany the petition submitted to | 13 CCR § 551.24
the Board.
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First Consideration

If the petitioner is a member of the public seeking relief under Vehicle Code section 3050(b)(2),
upon the filing of a petition with the Board, a copy shall be forwarded by the Executive Director of
the Board to each Board member for consideration. Within 10 days of receipt of a copy of the
petition, unless any member of the Board notifies the Executive Director of an objection, the
Executive Director shall set the matter for a hearing.

Resolution of Petitions without a Hearing

If the petitioner is a licensee or member of the public seeking relief under Vehicle Code section
3050(b)(1) and/or (3), these petitions would not be submitted to the Board for first consideration,
as the authority for first consideration (13 CCR § 557), limits first consideration to matters in which
a hearing is sought, i.e., Vehicle Code section 3050(b)(2) petitions. These petitions would be
agendized for consideration of the relief requested by the Petitioner at the next regularly
scheduled meeting. Such petitions are not assigned to an ALJ and are not subject to the normal
evidentiary hearing process. The Board members, at a noticed meeting, would hear from the
parties by way of written and oral arguments, and consider granting the relief requested. After
consideration, the public members of the Board shall take final action and issue a written order
that either grants the appropriate relief pursuant to Vehicle Code section 3050(b)(1) or (b)(3), or
orders the petition dismissed (13 CCR § 562(b), (d), and (e)). The public members of the Board
may also request further briefing and/or the submission of further evidence and continue the
matter to a later open meeting for consideration and final action.

Challenge to Presiding Officer

A party may request disqualification of a Board member or an ALJ for cause prior to the taking of
evidence by filing an affidavit stating the grounds for the request (13 CCR § 551.1). Further, 13
CCR § 551.12(b) entitles a party, excluding an intervenor, in a petition to one disqualification
without cause (peremptory challenge) of the assigned merits ALJ by filing the peremptory
challenge with the Board no later than either 20 days from the date of the order of time and place
of hearing identifying the merits ALJ or 20 days prior to the date scheduled for commencement of
the merits hearing, whichever is earlier (13 CCR § 551.12(b)(1)). In_the event a Board ALJ is
unavailable to preside over the merits hearing, an ALJ from the Office of Administrative Hearings
will be assigned. A peremptory challenge of the assigned administrative law judge is not
authorized for law and motion hearings, settlement conferences, and rulings on discovery
disputes. Except for the convenience of the Board or for good cause shown, no merits hearing
shall be continued by the filing of a peremptory challenge.

Motion for Intervention

Any person, including a Board member, concerned with the activities or practices of any person
applying for or holding a license as a new motor vehicle dealer, manufacturer, manufacturer
branch, distributor, distributor branch or representative may file a motion to intervene in a pending
petition subject to the conditions set forth in 13 CCR § 551.13.
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Amicus Curiae Briefs

The Board, its Executive Director, or an ALJ may, in his or her discretion, allow the filing of amicus
curiae briefs. (13 CCR § 551.13)

Summary of Board Action

For petitions seeking relief under Vehicle Code section 3050(b)(1) and/or (3) brought by a
franchisee, including RV franchisees, a member of the Board who is a new motor vehicle dealer
may not participate in, hear, comment, advise other members upon, or decide any petition. (Veh.
Code § 3050(b)) For petitions brought by members of the public seeking Vehicle Code section
3050(b)(1) and/or (3) relief, all members of the Board may participate.

After considering this type of petition, the Board may do any one or any combination of the
following:

(1) Direct the Department to conduct an investigation and submit a written report;

(2) Order the Department to exercise any and all authority or power that the Department
may have with respect to the issuance, renewal, refusal to renew, suspension, or
revocation of the license of respondent; and/or

(3) Order the petition dismissed, with or without prejudice.

As stated above, if the petitioner is a member of the public seeking relief under Vehicle Code
section 3050(b)(2), the Board retains the authority to hear and/or mediate the matter.

Hearing Procedures

The Board’s powers in relation to petitions are discretionary, and there is no automatic right to a
hearing for a member of the public seeking relief under Vehicle Code section 3050(b)(2). If the
Board orders a hearing, the pre-hearing procedures are similar to those involving protests. For
procedural details for hearings on petitions, see 13 CCR § 580.

Informal Mediation

Prior to a member of the public initiating a petition seeking relief under Vehicle Code section
3050(b)(2), a party or parties may request the Board informally mediate the potential dispute, that
is, the activities or practices of a licensee or applicant for a license that are in question (13 CCR
§§ 551.14-551.17). If both parties consent to informal mediation, then a mutually agreeable date
for the mediation is calendared. Each party files and serves a pre-mediation statement setting
forth the facts, issues and proposed resolution of the matter. The Board, its Executive Director, or
an ALJ designated by the Board or its Executive Director preside over the informal mediation and
may authorize discovery (other than interrogatories) as appropriate. Evidence in the form of
declarations may also be considered. All communications, negotiations, and settlement
discussions between the participants of an informal mediation are confidential. At any time during
this process, either party may request that the informal mediation be converted to a formal petition.
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Members of the Public in Relation to New Recreational Vehicle Transactions

Members of the public have all the rights and remedies available in disputes with licensees in new
recreational vehicle transactions as they do in transactions with other types of new motor vehicles
under the jurisdiction of the Board with one distinction. Vehicle Code section 3078(a) states:

If the board receives a complaint from a member of the public seeking a refund involving
the sale or lease of, or a replacement of, a recreational vehicle, as defined in subdivision
(a) of Section 18010 of the Health and Safety Code, from a recreational vehicle dealership,
as defined in subdivision (d) of Section 3072, the board shall recommend that the
complainant consult with the Department of Consumer Affairs.

Thus, if a member of the public specifically seeks a refund or a replacement of a new recreational
vehicle, the Board shall recommend that the complaint be referred to the Department of Consumer
affairs, rather than the Board. However, nothing precludes a member of the public from seeking
help from the Board in resolving the dispute as is available for any other new motor vehicle
purchaser.
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JUDICIAL REVIEW

Appeal to Superior Court

Judicial review of final orders and decisions of the Board may be sought in Superior Court
pursuant to Code of Civil Procedure section 1094.5 via a petition for writ of administrative
mandamus. A petition for writ of administrative mandamus questions whether the Board
proceeded without or in excess of jurisdiction, whether there was a fair hearing, and whether there
was any prejudicial abuse of the Board’s discretion. Parties seeking judicial review of a final order
or decision should refer to Vehicle Code sections 3068 and 3082 and local rules of court.
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APPENDIX

Form A - Protest
Form B1 - Petition (Veh. Code § 3050(b)(2))
Form B2 - Petition (Veh. Code § 3050(b)(1) or (b)3))



SAMPLE FORM A - PLEADING FORMAT OF PROTEST
The information contained in this sample form is intended to be informative and not advisory, limited in
scope, and not intended to be a substitute for a careful reading of the specific statutes and/or regulations
which may apply to your situation. For information on the format of filings and notices with the New
Motor Vehicle Board, see 13 CCR § 593.1, et seq. Sample forms can be obtained from the Board’s
website, www.nmvb.ca.gov.

Identification of Attorney or Party Representing Self:

In the top left-hand corner beginning with line one, place the name of the attorney (include state bar
number) or individual representing him/herself, office address or residence address, telephone number,
and email address, if available. Single space this section. Skip one line then add which party is filing this
document. In the case of a protest, the individual filing the protest is known as the “Protestant,” whereas
the individual responding would be the “Respondent.”

1 [name of attorney and state bar number, or name of party representing self]
2 [address]

3 [telephone number, fax number and email address, if available]

4 Attorney for [Protestant] or in pro per [if party representing him/herself]

Leave the upper right-hand corner blank between lines 1 and 7 for the use of the Board.

Title of the Court:

On lines 8-9, place the title of the agency and the state in which the action is brought.
8 NEW MOTOR VEHICLE BOARD

9 STATE OF CALIFORNIA

Title of the Case:

Below the title of the court, flushed left, place the title of the case in the caption. The title of the case
consists of the names of all of the parties.

Case Number:
The number of the case should be placed to the right of the title of the case or caption. Parties may leave
the actual number blank until the Board has assigned the case a number.

Nature of Filing and Name of Action:
Below the number of the case, place the type of action filed along with the particular code section
pursuant to which the action is filed.

Footer:

Except for exhibits, each paper filed with the Board must bear a footer in the bottom margin of each page,
placed below the page number and divided from the rest of the document page by a printed line. The footer
must contain the title of the paper or some clear and concise abbreviation in at least 10-point font.
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11 In the Matter of the Protest of )
)
12 NAME OF FRANCHISEE, ) Protest No. PR-
)
13 Protestant, ) PROTEST
)
14 V. ) [Vehicle Code section 3060, 3062,
) 3064, 3065, 3065.1, 3065.3, 3065.4, 3070,
15 NAME OF FRANCHISOR, ) 3072, 3074, 3075, and 3076]
) [Dates of the hearing and any future
16 Respondent. ) pre-hearing or settlement
) conferences, if known]
Introduction:

State the name of the party filing the document, the type of document filed (e.g., protest, response,
motion) and the applicable statutory authority.
20 Protestant, [NAME OF PARTY/DEALERSHIP NAME], files this protest under the

21 provisions of the California Vehicle Code section [applicable code section] with

22 reference to the following facts:

Body:

Using numbered paragraphs, state the allegations in a clear and chronological order.

23 1. Protestant is a new motor vehicle dealer selling [type of new motor vehicle or recreational

vehicle] and is located at [address]. Protestant’s telephone number is [telephone number].

2. Respondent distributes/manufacturers [type/model of product] and is the franchisor of
Protestant.

3. Protestant is represented in this matter by [attorney/law firm], whose address and telephone
number are [address and telephone number].

4. On or about [date of occurrence(s)], Protestant received from Respondent a notice that
Respondent intends to [terminate/modify/relocate/establish] its existing franchise agreement effective
[number of days] from Protestant’s receipt of said notice. A copy of said letter is attached as Exhibit A.

5. Protestant generally denies each and every allegation contained in the written notice of
[termination/modification/relocation/establishment].

6. Respondent does not have good cause to [terminate/modify/relocate/establish] the franchise by
reason of the following facts:

(a) [Specific facts upon which Protestant bases the allegations].

7. Protestant and its attorneys of record desire to appear before the Board. The estimated length
of hearing on this matter will take [number of days] to complete.

8. A Pre-Hearing Conference is requested.

Dated: Signed:

Protest
A-3



SAMPLE FORM B1 - PLEADING FORMAT OF PETITION (Veh. Code § 3050(b)(2))

The information contained in this sample form is intended to be informative and not advisory, limited in
scope, and not intended to be a substitute for a careful reading of the specific statutes and/or regulations
which may apply to your situation. For information on the format of filings and notices with the New
Motor Vehicle Board, see 13 CCR § 593.1, et seq. Sample forms can be obtained from the Board’s
website, www.nmvb.ca.gov.

Identification of Attorney or Party Representing Self:

In the top left-hand corner beginning with line one, place the name of the attorney (include state bar
number) or individual representing him/herself, office address or residence address, telephone number,
and email address, if available. Single space this section. Skip one line then add which party is filing this
document. In the case of a petition, the individual filing the petition is known as the “Petitioner,” and the
party responding would be the “Respondent.”

1 [name of attorney and state bar number, or name of party representing self]
2 [address]

3 [telephone number, fax number and email address, if available]

4 Attorney for [Petitioner] or in pro per [if party representing him/herself]

Leave the upper right-hand corner blank between lines 1 and 7 for the use of the Board.

Title of the Court:

On lines 8-9, place the title of the agency and the state in which the action is brought.
8 NEW MOTOR VEHICLE BOARD

9 STATE OF CALIFORNIA

Title of the Case:

Below the title of the court, flushed left, place the title of the case in the caption. The title of the case
consists of the names of all of the parties.

Case Number:
The number of the case should be placed to the right of the title of the case or caption. Parties may leave
the actual number blank until the Board has assigned the case a number.

Nature of Filing and Name of Action:
Below the number of the case, place the type of action filed along with the particular code section
pursuant to which the action is filed.

Footer:

Except for exhibits, each paper filed with the Board must bear a footer in the bottom margin of each page,
placed below the page number and divided from the rest of the document page by a printed line. The
footer must contain the title of the paper or some clear and concise abbreviation in at least 10-point font.
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11 In the Matter of the Petition of

12 NAME OF INDIVIDUAL, Petition No. P-
13 Petitioner,

14 V. PETITION

[Vehicle Code section 3050(b)(2)]
15 NAME OF LICENSEE,
[Dates of the hearing and any future
pre-hearing or settlement
conferences, if known]

16 Respondent.

N N N N N N N N N N N N

20 [NAME OF INDIVIDUAL], petitions the New Motor Vehicle Board, pursuant to Vehicle Code
section 3050(b), with reference to the following facts:

1. Petitioner is, and at all times mentioned herein, an individual and consumer of a new motor
vehicle or vehicles in the State of California.

2. Respondent is, and at all times mentioned herein, a licensee authorized to do business and
doing business in the State of California.

3. Petitioner is represented in this matter by (name, address, and telephone number of law firm,
or other representative).

4. Petitioner’s mailing address and telephone number are as follows:

5. Respondent’s mailing address and telephone number are as follows:

6. (Outline the particulars of the dispute).

7. WHEREFORE, Petitioner prays as follows: (A hearing and relief available under Vehicle
Code section 3050(b)(2)).

Dated: Signed:

Petition (Veh. Code § 3050(b)(2))
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SAMPLE FORM B2 - PLEADING FORMAT OF PETITION (Veh. Code § 3050(b)(1) or (3))

The information contained in this sample form is intended to be informative and not advisory, limited in
scope, and not intended to be a substitute for a careful reading of the specific statutes and/or regulations
which may apply to your situation. For information on the format of filings and notices with the New
Motor Vehicle Board, see 13 CCR § 593.1, et seq. Sample forms can be obtained from the Board’s
website, www.nmvb.ca.gov.

Identification of Attorney or Party Representing Self:

In the top left-hand corner beginning with line one, place the name of the attorney (include state bar
number) or individual representing him/herself, office address or residence address, telephone number,
and email address, if available. Single space this section. Skip one line then add which party is filing this
document. In the case of a petition, the individual filing the petition is known as the “Petitioner,” and the
party responding would be the “Respondent.”

1 [name of attorney and state bar number, or name of party representing self]
2 [address]

3 [telephone number, fax number and email address, if available]

4 Attorney for [Petitioner] or in pro per [if party representing him/herself]

Leave the upper right-hand corner blank between lines 1 and 7 for the use of the Board.

Title of the Court:

On lines 8-9, place the title of the agency and the state in which the action is brought.
8 NEW MOTOR VEHICLE BOARD

9 STATE OF CALIFORNIA

Title of the Case:

Below the title of the court, flushed left, place the title of the case in the caption. The title of the case
consists of the names of all of the parties.

Case Number:
The number of the case should be placed to the right of the title of the case or caption. Parties may leave
the actual number blank until the Board has assigned the case a number.

Nature of Filing and Name of Action:
Below the number of the case, place the type of action filed along with the particular code section
pursuant to which the action is filed.

Footer:

Except for exhibits, each paper filed with the Board must bear a footer in the bottom margin of each page,
placed below the page number and divided from the rest of the document page by a printed line. The
footer must contain the title of the paper or some clear and concise abbreviation in at least 10-point font.
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11 In the Matter of the Petition of
12 NAME OF INDIVIDUAL/LICENSEE, Petition No. P-
13 Petitioner,

PETITION
[Vehicle Code section 3050(b)(1)]
[Vehicle Code section 3050(b)(3)]

14 V.
15 NAME OF LICENSEE,

16 Respondent.

N N N N N N N N N N N N

19 [NAME OF INDIVIDUAL/LICENSEE], petitions the New Motor Vehicle Board, pursuant to
Vehicle Code section 3050(b), with reference to the following facts:

1. Petitioner is, and at all times mentioned herein, a licensee of the Department of Motor
Vehicles authorized to do business and doing business in the State of California or is an individual and
consumer of a new motor vehicle or vehicles in the State of California.

2. Respondent is, and at all times mentioned herein, a licensee of the Department of Motor
Vehicles authorized to do business and doing business in the State of California.

3. Petitioner is represented in this matter by (name, address, and telephone number of law firm).

4. Petitioner’s mailing address and telephone number are as follows:

5. Respondent’s mailing address and telephone number are as follows:

6. (Outline the particulars of the dispute).

7. WHEREFORE, Petitioner prays as follows: (That the Board provides relief available under
Vehicle Code section 3050(b)(1) and/or 3050(b)(3).)

Dated: Signed:

Petition (Veh. Code § 3050(b)(1) or (3))
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STATE OF CALIFORNIA

MEMO

To ) BOARD DEVELOPMENT COMMITTEE Date: February 16, 2022
KATHRYN ELLEN DOI, CHAIR
RAMON ALVAREZ C., MEMBER

From : TIMOTHY M. CORCORAN

ROBIN P. PARKER

Subject: BOARD MEMBER EDUCATION CONCERNING CHANGES TO THE
ADMINISTRATIVE PROCEDURE ACT AND BAGLEY-KEENE OPEN
MEETING ACT

Attached are detailed summaries of the Administrative Procedure Act and Bagley-Keene
Open Meeting Act that encompass changes effective after January 1, 2019 through
January 1, 2022. A brief summary of the Acts and changes are as follows:

Administrative Procedure Act

The Administrative Procedure Act (“APA”), Government Code section' 11340, et seq., is
the basic law controlling administrative agencies in California. The APA consists of three
chapters of the Government Code. Chapter 3.5 (Gov. Code §§ 11340-11361), establishes
the Office of Administrative Law and sets forth the law covering the quasi-legislative
function of administrative agencies, i.e., the promulgation of regulations. When the Board
elects to amend, adopt, or repeal regulations, it does so in compliance with Chapter 3.5.
Chapter 4.5 (Gov. Code §§ 11400-11475.70), applies to any adjudicative proceeding
required to be conducted under Chapter 5 (Gov. Code §§ 11500-11529). These statutes
are the basic authority or “rules of procedure” governing administrative quasi-judicial
proceedings. They govern administrative hearing procedures unless the statutes relating to
a specific agency’s proceedings provide otherwise. (Gov. Code §§ 11410.50, 11415.10,
and 11415.20)

The Board’s specific authority to conduct administrative hearings is found in statute in
Vehicle Code section 3000, et seq. and in the Board’s regulations in Title 13 of the
California Code of Regulations (“Board’s Regulations”), section 550, et seq. Specific Board
procedures set forth with particularity in the Vehicle Code and the Board’s Regulations are
controlling over the APA. Also, Vehicle Code sections 3066(a), 3080(a), and 3085.2(a)
expressly incorporate Government Code sections 11507.3, 11507.6, 11507.7, 11511,
11511.5, 11513, 11514, 11515, and 11517 into Board procedures for hearings on protests
only. No provisions in the Vehicle Code or the Board’s Regulations exempt the Board from
the APA. Any provisions of the APA not in conflict or inconsistent would supplement the
Vehicle Code and the Board’s Regulations. To the extent it is subject to the APA, the Board

' All statutory references are to the Government Code.
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is in compliance with all applicable provisions.

The substantive changes to the summary of the Administrative Procedure Act are as follow:

1.

Effective January 1, 2020, Assembly Bill 179 (Stats. 2019, Ch. 796) restored the
Board’s authority to hear export or sale-for-resale prohibition policy protests in
Article 6 of the Vehicle Code commencing with Section 3085. Additionally, the
subdivisions in Vehicle Code section 3050 were re-lettered with the repeal of
appeals in subdivision (b). Changes in this regard are reflected throughout the
summary.

Effective January 1, 2022, Sections 551.8 (Dismissals of Protests and Petitions),
551.12 (Notice of Assignment of Administrative Law Judges; Peremptory
Challenges), and 590 (Hearings by Board or by Administrative Law Judge) of the
Board’s regulations were amended.

Government Code section 11425.20 requires hearings to be open to public
observation unless there is an order closing the hearing or making other protective
orders. To the extent a hearing is conducted by telephone, television, or other
electronic means and is not closed as otherwise required by law, the meeting is
considered open to the public if both of the following apply: the public, at reasonable
times, may hear or inspect the agency’s record, and inspect any transcript obtained
by the agency; and the public is permitted to be physically present at the place
where the presiding officer is conducting the hearing. Effective January 1, 2022, the
public can also be “virtually” present. The term “present” can be satisfied either by
providing a designated location from which members of the public can observe the
meeting via a live audio or a video feed of the hearing made available to the public
on the internet or by teleconference.

Government Code section 11440.30, which pertains to the conduct of hearings by
telephone, television, or other electronic means, was amended effective January 1,
2022, but the Board’s regulation excepts it from this provision. (13 CCR § 551.19.
Motions; Form, Briefing, and Hearings.)

Section 11507.6 pertains to requests for discovery. Effective January 1, 2022,
discovery of all categories of evidence specified in this section may be conducted
electronically by means prescribed by an administrative law judge.

Subdivision (b)(3) of Government Code section 11508 allows hearings “virtually by
telephone, videoconference, or other electronic means.” This provision is not in
conflict with the Vehicle Code or the Board’s regulations so it would apply to Board
hearings.

Although not reflected in the summary, Government Code section 11440.20 was amended
to add service of an electronic document. Amendments to Sections 11503 and 11505
pertain to accusations and are not applicable to the Board.



The Bagley-Keene Open Meeting Act

The Bagley-Keene Open Meeting Act (“Act”), at Government Code section 11120 -11133, is
one of the “sunshine laws” that ensures citizens have knowledge of the activities and
workings of government. A democratic government assumes that those who elect public
officials will have free access to what those public officials are doing. Access to government
meetings and records provides citizens with the information they need to participate in the
democratic process and to insist that government officials are held accountable for their
actions. The best way to emphasize the intent of open meeting laws is to set forth the first
section of the Act as follows:

K/
L4

It is the public policy of this state that public agencies exist to aid in the conduct of
the people's business and the proceedings of public agencies be conducted openly
so that the public may remain informed.

In enacting this article, the Legislature finds and declares that it is the intent of the
law that actions of state agencies be taken openly and that their deliberation be
conducted openly.

The people of this state do not yield their sovereignty to the agencies which serve
them. The people, in delegating authority, do not give their public servants the right
to decide what is good for the people to know and what is not good for them to know.
The people insist on remaining informed so that they may retain control over the
instruments they have created. (Gov. Code § 11120)

The changes to the Bagley-Keene Open Meeting Act in the attached summary are:

1.

Section 11123.5 was added effective January 1, 2019. It permits an advisory board,
advisory commission, advisory committee, advisory subcommittee, or similar
multimember advisory body consisting of three or more members to hold a meeting
by teleconference.

Until January 31, 2022, Section 11133 authorized the Board to hold meetings
through teleconference and to make public meetings accessible telephonically, or
otherwise electronically, to all members of the public seeking to observe and to
address the Board. The requirements that each teleconference location be
accessible to the public and that members of the public be able to address the
Board at each teleconference location have temporarily been suspended. On
January 5, 2022, Governor Newsom issued Executive Order N-1-22, which
suspends the sunset dates in Government Code section 11133 to March 31, 2022.

Subdivision (c)(1) of Section 11125.7 was amended effective January 1, 2022. It
includes the use of “other translating technology” to ensure non-English speakers
receive the same opportunity to address the Board.

Subdivision (e) of Section 11125.7 was reorganized to encompass subdivisions (f)-
(h). It clarifies that public comment is not applicable to closed sessions held pursuant
to Section 11126 or in decisions regarding proceedings held pursuant to Chapter 5

3



of the Administrative Procedure Act. This includes personnel matters, consideration
of Proposed Orders or Proposed Decisions, and conferring with, or receiving advice
from, the Board’s legal counsel regarding pending litigation.

5. There were a number of conforming changes to reflect the reorganization and
renumbering of the Public Records Act in Sections 11124.1, 11125.1, 11126, and
11126.1. These amendments were effective January 1, 2022 but are not operative
until January 1, 2023.

If you have any questions or comments, please contact me or Robin at (916) 445-1888.
This matter is being agendized for information only at the March 30, 2022, General Meeting.

Attachments

cc: Bismarck Obando, President



Administrative Procedure Act - 2022 Government Code
Chapter 4.5 Administrative Adjudication: General Provisions

ARTICLE 1. Preliminary Provisions [11400 - 11400.20]
11400.

(a) This chapter and Chapter 5 (commencing with Section 11500) constitute the
administrative adjudication provisions of the Administrative Procedure Act.

(b) A reference in any other statute or in a rule of court, executive order, or regulation, to
a provision formerly found in Chapter 5 (commencing with Section 11500) that is
superseded by a provision of this chapter, means the applicable provision of this chapter.
(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11400.10.

(a) This chapter is operative on July 1, 1997.

(b) This chapter is applicable to an adjudicative proceeding commenced on or after July
1, 1997.

(c) This chapter is not applicable to an adjudicative proceeding commenced before July
1, 1997, except an adjudicative proceeding conducted on a remand from a court or
another agency on or after July 1, 1997.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938. Note: This section provides for operation of Chapter 4.5,
commencing with Section 11400.)

11400.20.

(a) Before, on, or after July 1, 1997, an agency may adopt interim or permanent
regulations to govern an adjudicative proceeding under this chapter or Chapter 5
(commencing with Section 11500). Nothing in this section authorizes an agency to adopt
regulations to govern an adjudicative proceeding required to be conducted by an
administrative law judge employed by the Office of Administrative Hearings, except to the
extent the regulations are otherwise authorized by statute.

(b) Except as provided in Section 11351:

(1) Interim regulations need not comply with Article 5 (commencing with Section 11346)
or Article 6 (commencing with Section 11349) of Chapter 3.5, but are governed by
Chapter 3.5 (commencing with Section 11340) in all other respects.

(2) Interim regulations expire on December 31, 1998, unless earlier terminated or
replaced by or readopted as permanent regulations under paragraph (3). If on December
31, 1998, an agency has completed proceedings to replace or readopt interim regulations
and has submitted permanent regulations for review by the Office of Administrative Law,
but permanent regulations have not yet been filed with the Secretary of State, the interim
regulations are extended until the date permanent regulations are filed with the Secretary
of State or March 31, 1999, whichever is earlier.
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(3) Permanent regulations are subject to all the provisions of Chapter 3.5 (commencing
with Section 11340), except that if by December 31, 1998, an agency has submitted the
regulations for review by the Office of Administrative Law, the regulations are not subject
to review for necessity under Section 11349.1 or 11350.

(Amended by Stats. 1996, Ch. 390, Sec. 5. Effective August 19, 1996. Operative July 1,
1997, by Sec. 11 of Ch. 390.)

ARTICLE 2. Definitions [11405.10 - 11405.80]
11405.10.

Unless the provision or context requires otherwise, the definitions in this article govern
the construction of this chapter.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11405.20.

“Adjudicative proceeding” means an evidentiary hearing for determination of facts
pursuant to which an agency formulates and issues a decision.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11405.30.

“‘Agency” means a board, bureau, commission, department, division, office, officer, or
other administrative unit, including the agency head, and one or more members of the
agency head or agency employees or other persons directly or indirectly purporting to act
on behalf of or under the authority of the agency head. To the extent it purports to exercise
authority pursuant to this chapter, an administrative unit otherwise qualifying as an
agency shall be treated as a separate agency even if the unit is located within or
subordinate to another agency.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11405.40.

“Agency head” means a person or body in which the ultimate legal authority of an agency
is vested, and includes a person or body to which the power to act is delegated pursuant
to authority to delegate the agency’s power to hear and decide.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)
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11405.50.

(a) “Decision” means an agency action of specific application that determines a legal right,
duty, privilege, immunity, or other legal interest of a particular person.

(b) Nothing in this section limits any of the following:

(1) The precedential effect of a decision under Section 11425.60.

(2) The authority of an agency to make a declaratory decision pursuant to Article 14
(commencing with Section 11465.10).

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11405.60.

“Party” includes the agency that is taking action, the person to which the agency action is
directed, and any other person named as a party or allowed to appear or intervene in the
proceeding. If the agency that is taking action and the agency that is conducting the
adjudicative proceeding are separate agencies, the agency that is taking action is a party
and the agency that is conducting the adjudicative proceeding is not a party.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11405.70.

“Person” includes an individual, partnership, corporation, governmental subdivision or
unit of a governmental subdivision, or public or private organization or entity of any
character.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11405.80.

“Presiding officer” means the agency head, member of the agency head, administrative
law judge, hearing officer, or other person who presides in an adjudicative proceeding.
(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

ARTICLE 3. Application of Chapter [11410.10 - 11410.60]
11410.10.
This chapter applies to a decision by an agency if, under the federal or state Constitution
or a federal or state statute, an evidentiary hearing for determination of facts is required
for formulation and issuance of the decision.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)
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11410.20.

Except as otherwise expressly provided by statute:

(a) This chapter applies to all agencies of the state.

(b) This chapter does not apply to the Legislature, the courts or judicial branch, or the
Governor or office of the Governor.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11410.30.

(a) As used in this section, “local agency” means a county, city, district, public authority,
public agency, or other political subdivision or public corporation in the state other than
the state.

(b) This chapter does not apply to a local agency except to the extent the provisions are
made applicable by statute.

(c) This chapter applies to an agency created or appointed by joint or concerted action of
the state and one or more local agencies.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11410.40.

Notwithstanding any other provision of this article, by regulation, ordinance, or other
appropriate action, an agency may adopt this chapter or any of its provisions for the
formulation and issuance of a decision, even though the agency or decision is exempt
from application of this chapter.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.

11410.50.

This chapter applies to an adjudicative proceeding required to be conducted under
Chapter 5 (commencing with Section 11500) unless the statutes relating to the
proceeding provide otherwise.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11410.60.

(@) As used in this section, “quasi-public entity” means an entity, other than a
governmental agency, whether characterized by statute as a public corporation, public
instrumentality, or otherwise, that is expressly created by statute for the purpose of
administration of a state function.

(b) This chapter applies to an adjudicative proceeding conducted by a quasi-public entity
if all of the following conditions are satisfied:
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(1) A statute vests the power of decision in the quasi-public entity.

(2) A statute, the United States Constitution, or the California Constitution, requires an
evidentiary hearing for determination of facts for formulation and issuance of the decision.
Nothing in this section is intended to create an evidentiary hearing requirement that is not
otherwise statutorily or constitutionally imposed.

(3) The decision is not otherwise subject to administrative review in an adjudicative
proceeding to which this chapter applies.

(c) For the purpose of application of this chapter to a decision by a quasi-public entity:
(1) “Agency,” as defined in Section 11405.30, also includes the quasi-public entity.

(2) “Regulation” includes a rule promulgated by the quasi-public entity.

(3) Article 8 (commencing with Section 11435.05), requiring language assistance in an
adjudicative proceeding, applies to a quasi-public entity to the same extent as a state
agency under Section 11018.

(d) This section shall be strictly construed to effectuate the intent of the Legislature to
apply this chapter only to a decision by a quasi-public entity that is expressly created by
statute for the purpose of administration of a state function.

(e) This section shall not apply to a decision made on authority of an approved plan of
operations of a quasi-public entity that is subject to the regulation or supervision of the
Insurance Commissioner.

(Added by Stats. 1997, Ch. 220, Sec. 9. Effective August 4, 1997.)

ARTICLE 4. Governing Procedure [11415.10 - 11415.60]
11415.10.

(a) The governing procedure by which an agency conducts an adjudicative proceeding is
determined by the statutes and regulations applicable to that proceeding. If no other
governing procedure is provided by statute or regulation, an agency may conduct an
adjudicative proceeding under the administrative adjudication provisions of the
Administrative Procedure Act.

(b) This chapter supplements the governing procedure by which an agency conducts an
adjudicative proceeding.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11415.20.
A state statute or a federal statute or regulation applicable to a particular agency or
decision prevails over a conflicting or inconsistent provision of this chapter.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)
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11415.30.

(a) To the extent necessary to avoid a loss or delay of funds or services from the federal
government that would otherwise be available to the state, the Governor may do any of
the following by executive order:

(1) Suspend, in whole or in part, any administrative adjudication provision of the
Administrative Procedure Act.

(2) Adopt a rule of procedure that will avoid the loss or delay.

(b) The Governor shall rescind an executive order issued under this section as soon as it
is no longer necessary to prevent the loss or delay of funds or services from the federal
government.

(c) If an administrative adjudication provision is suspended or rule of procedure is adopted
pursuant to this section, the Governor shall promptly report the suspension or adoption
to the Legislature. The report shall include recommendations concerning any legislation
that may be necessary to conform the provision to federal law.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11415.40.

Except to the extent prohibited by another statute or regulation, a person may waive a
right conferred on the person by the administrative adjudication provisions of the
Administrative Procedure Act.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11415.50.

(a) An agency may provide any appropriate procedure for a decision for which an
adjudicative proceeding is not required.

(b) An adjudicative proceeding is not required for informal factfinding or an informal
investigatory hearing, or a decision to initiate or not to initiate an investigation,
prosecution, or other proceeding before the agency, another agency, or a court, whether
in response to an application for an agency decision or otherwise.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11415.60.

(@) An agency may formulate and issue a decision by settlement, pursuant to an
agreement of the parties, without conducting an adjudicative proceeding. Subject to
subdivision (c), the settlement may be on any terms the parties determine are appropriate.
Notwithstanding any other provision of law, no evidence of an offer of compromise or
settlement made in settlement negotiations is admissible in an adjudicative proceeding or
civil action, whether as affirmative evidence, by way of impeachment, or for any other
purpose, and no evidence of conduct or statements made in settlement negotiations is
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admissible to prove liability for any loss or damage except to the extent provided in
Section 1152 of the Evidence Code. Nothing in this subdivision makes inadmissible any
public document created by a public agency.

(b) A settlement may be made before or after issuance of an agency pleading, except
that in an adjudicative proceeding to determine whether an occupational license should
be revoked, suspended, limited, or conditioned, a settlement may not be made before
issuance of the agency pleading. A settlement may be made before, during, or after the
hearing.

(c) A settlement is subject to any necessary agency approval. An agency head may
delegate the power to approve a settlement. The terms of a settlement may not be
contrary to statute or regulation, except that the settlement may include sanctions the
agency would otherwise lack power to impose.

(Amended by Stats. 1996, Ch. 390, Sec. 7. Effective August 19, 1996. Operative July 1,
1997, by Sec. 11 of Ch. 390.)

ARTICLE 5. Alternative Dispute Resolution [11420.10 - 11420.30]
11420.10.

(a) An agency, with the consent of all the parties, may refer a dispute that is the subject
of an adjudicative proceeding for resolution by any of the following means:

(1) Mediation by a neutral mediator.

(2) Binding arbitration by a neutral arbitrator. An award in a binding arbitration is subject
to judicial review in the manner provided in Chapter 4 (commencing with Section 1285)
of Title 9 of Part 3 of the Code of Civil Procedure.

(3) Nonbinding arbitration by a neutral arbitrator. The arbitrator’s decision in a nonbinding
arbitration is final unless within 30 days after the arbitrator delivers the award to the
agency head a party requests that the agency conduct a de novo adjudicative proceeding.
If the decision in the de novo proceeding is not more favorable to the party electing the
de novo proceeding, the party shall pay the costs and fees specified in Section 1141.21
of the Code of Civil Procedure insofar as applicable in the adjudicative proceeding.

(b) If another statute requires mediation or arbitration in an adjudicative proceeding, that
statute prevails over this section.

(c) This section does not apply in an adjudicative proceeding to the extent an agency by
regulation provides that this section is not applicable in a proceeding of the agency.
(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11420.20.

(a) The Office of Administrative Hearings shall adopt and promulgate model regulations
for alternative dispute resolution under this article. The model regulations govern
alternative dispute resolution by an agency under this article, except to the extent the
agency by regulation provides inconsistent rules or provides that the model regulations
are not applicable in a proceeding of the agency.
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(b) The model regulations shall include provisions for selection and compensation of a
mediator or arbitrator, qualifications of a mediator or arbitrator, and confidentiality of the
mediation or arbitration proceeding.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11420.30.

Notwithstanding any other provision of law, a communication made in alternative dispute
resolution under this article is protected to the following extent:

(a) Anything said, any admission made, and any document prepared in the course of, or
pursuant to, mediation under this article is a confidential communication, and a party to
the mediation has a privilege to refuse to disclose and to prevent another from disclosing
the communication, whether in an adjudicative proceeding, civil action, or other
proceeding. This subdivision does not limit the admissibility of evidence if all parties to
the proceedings consent.

(b) No reference to nonbinding arbitration proceedings, a decision of the arbitrator that is
rejected by a party’s request for a de novo adjudicative proceeding, the evidence
produced, or any other aspect of the arbitration may be made in an adjudicative
proceeding or civil action, whether as affirmative evidence, by way of impeachment, or
for any other purpose.

(c) No mediator or arbitrator is competent to testify in a subsequent administrative or civil
proceeding as to any statement, conduct, decision, or order occurring at, or in conjunction
with, the alternative dispute resolution.

(d) Evidence otherwise admissible outside of alternative dispute resolution under this
article is not inadmissible or protected from disclosure solely by reason of its introduction
or use in alternative dispute resolution under this article.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

ARTICLE 6. Administrative Adjudication Bill of Rights [11425.10 - 11425.60]
11425.10.

(a) The governing procedure by which an agency conducts an adjudicative proceeding is
subject to all of the following requirements:

(1) The agency shall give the person to which the agency action is directed notice and an
opportunity to be heard, including the opportunity to present and rebut evidence.

(2) The agency shall make available to the person to which the agency action is directed
a copy of the governing procedure, including a statement whether Chapter 5
(commencing with Section 11500) is applicable to the proceeding.

(3) The hearing shall be open to public observation as provided in Section 11425.20.

(4) The adjudicative function shall be separated from the investigative, prosecutorial, and
advocacy functions within the agency as provided in Section 11425.30.

(5) The presiding officer is subject to disqualification for bias, prejudice, or interest as
provided in Section 11425.40.
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(6) The decision shall be in writing, be based on the record, and include a statement of
the factual and legal basis of the decision as provided in Section 11425.50.

(7) A decision may not be relied on as precedent unless the agency designates and
indexes the decision as precedent as provided in Section 11425.60.

(8) Ex parte communications shall be restricted as provided in Article 7 (commencing with
Section 11430.10).

(9) Language assistance shall be made available as provided in Article 8 (commencing
with Section 11435.05) by an agency described in Section 11018 or 11435.15.

(b) The requirements of this section apply to the governing procedure by which an agency
conducts an adjudicative proceeding without further action by the agency, and prevail
over a conflicting or inconsistent provision of the governing procedure, subject to Section
11415.20. The governing procedure by which an agency conducts an adjudicative
proceeding may include provisions equivalent to, or more protective of the rights of the
person to which the agency action is directed than, the requirements of this section.
(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11425.20.

(a) A hearing shall be open to public observation. This subdivision shall not limit the
authority of the presiding officer to order closure of a hearing or make other protective
orders to the extent necessary or proper for any of the following purposes:

(1) To satisfy the United States Constitution, the California Constitution, federal or state
statute, or other law, including, but not limited to, laws protecting privileged, confidential,
or other protected information.

(2) To ensure a fair hearing in the circumstances of the particular case.

(3) To conduct the hearing, including the manner of examining witnesses, in a way that
is appropriate to protect a minor withess or a witness with a developmental disability, as
defined in Section 4512 of the Welfare and Institutions Code, from intimidation or other
harm, taking into account the rights of all persons.

(b) To the extent a hearing is conducted by telephone, television, or other electronic
means, and is not closed as otherwise required by law, the requirement that the meeting
is open to public observation pursuant to subdivision (a) is satisfied if members of the
public have an opportunity to do both of the following:

(1) At reasonable times, hear or inspect the agency’s record, and inspect any transcript
obtained by the agency.

(2) Be physically or virtually present at the place where the presiding officer is conducting
the hearing. For purposes of this section, the term “present” can be satisfied either by
providing a designated location from which members of the public can observe the
meeting via a live audio or a video feed of the hearing made available to the public on the
internet or by teleconference.

(c) This section does not apply to a prehearing conference, settlement conference, or
proceedings for alternative dispute resolution other than binding arbitration.

(Amended by Stats. 2021, Ch. 401, Sec. 11. (AB 1578) Effective January 1, 2022.)
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11425.30.

(a) A person may not serve as presiding officer in an adjudicative proceeding in any of
the following circumstances:

(1) The person has served as investigator, prosecutor, or advocate in the proceeding or
its preadjudicative stage.

(2) The person is subject to the authority, direction, or discretion of a person who has
served as investigator, prosecutor, or advocate in the proceeding or its preadjudicative
stage.

(b) Notwithstanding subdivision (a):

(1) A person may serve as presiding officer at successive stages of an adjudicative
proceeding.

(2) A person who has participated only as a decisionmaker or as an advisor to a
decisionmaker in a determination of probable cause or other equivalent preliminary
determination in an adjudicative proceeding or its preadjudicative stage may serve as
presiding officer in the proceeding.

(c) The provisions of this section governing separation of functions as to the presiding
officer also govern separation of functions as to the agency head or other person or body
to which the power to hear or decide in the proceeding is delegated.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11425.40.

(a) The presiding officer is subject to disqualification for bias, prejudice, or interest in the
proceeding.

(b) It is not alone or in itself grounds for disqualification, without further evidence of bias,
prejudice, or interest, that the presiding officer:

(1) Is or is not a member of a racial, ethnic, religious, sexual, or similar group and the
proceeding involves the rights of that group.

(2) Has experience, technical competence, or specialized knowledge of, or has in any
capacity expressed a view on, a legal, factual, or policy issue presented in the proceeding.
(3) Has as a lawyer or public official participated in the drafting of laws or regulations or
in the effort to pass or defeat laws or regulations, the meaning, effect, or application of
which is in issue in the proceeding.

(c) The provisions of this section governing disqualification of the presiding officer also
govern disqualification of the agency head or other person or body to which the power to
hear or decide in the proceeding is delegated.

(d) An agency that conducts an adjudicative proceeding may provide by regulation for
peremptory challenge of the presiding officer.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)
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11425.50.

(a) The decision shall be in writing and shall include a statement of the factual and legal
basis for the decision.

(b) The statement of the factual basis for the decision may be in the language of, or by
reference to, the pleadings. If the statement is no more than mere repetition or paraphrase
of the relevant statute or regulation, the statement shall be accompanied by a concise
and explicit statement of the underlying facts of record that support the decision. If the
factual basis for the decision includes a determination based substantially on the
credibility of a witness, the statement shall identify any specific evidence of the observed
demeanor, manner, or attitude of the witness that supports the determination, and on
judicial review the court shall give great weight to the determination to the extent the
determination identifies the observed demeanor, manner, or attitude of the witness that
supports it.

(c) The statement of the factual basis for the decision shall be based exclusively on the
evidence of record in the proceeding and on matters officially noticed in the proceeding.
The presiding officer's experience, technical competence, and specialized knowledge
may be used in evaluating evidence.

(d) Nothing in this section limits the information that may be contained in the decision,
including a summary of evidence relied on.

(e) A penalty may not be based on a guideline, criterion, bulletin, manual, instruction,
order, standard of general application or other rule subject to Chapter 3.5 (commencing
with Section 11340) unless it has been adopted as a regulation pursuant to Chapter 3.5
(commencing with Section 11340).

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11425.60.

(a) A decision may not be expressly relied on as precedent unless it is designated as a
precedent decision by the agency.

(b) An agency may designate as a precedent decision a decision or part of a decision that
contains a significant legal or policy determination of general application that is likely to
recur. Designation of a decision or part of a decision as a precedent decision is not
rulemaking and need not be done under Chapter 3.5 (commencing with Section 11340).
An agency’s designation of a decision or part of a decision, or failure to designate a
decision or part of a decision, as a precedent decision is not subject to judicial review.
(c) An agency shall maintain an index of significant legal and policy determinations made
in precedent decisions. The index shall be updated not less frequently than annually,
unless no precedent decision has been designated since the last preceding update. The
index shall be made available to the public by subscription, and its availability shall be
publicized annually in the California Regulatory Notice Register.

(d) This section applies to decisions issued on or after July 1, 1997. Nothing in this section
precludes an agency from designating and indexing as a precedent decision a decision
issued before July 1, 1997.
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(Amended by Stats. 1996, Ch. 390, Sec. 8. Effective August 19, 1996. Operative July 1,
1997, by Sec. 11 of Ch. 390.)

ARTICLE 7. Ex Parte Communications [11430.10 - 11430.80]
11430.10.

(a) While the proceeding is pending there shall be no communication, direct or indirect,
regarding any issue in the proceeding, to the presiding officer from an employee or
representative of an agency that is a party or from an interested person outside the
agency, without notice and opportunity for all parties to participate in the communication.
(b) Nothing in this section precludes a communication, including a communication from
an employee or representative of an agency that is a party, made on the record at the
hearing.

(c) For the purpose of this section, a proceeding is pending from the issuance of the
agency’s pleading, or from an application for an agency decision, whichever is earlier.
(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11430.20.

A communication otherwise prohibited by Section 11430.10 is permissible in any of the
following circumstances:

(a) The communication is required for disposition of an ex parte matter specifically
authorized by statute.

(b) The communication concerns a matter of procedure or practice, including a request
for a continuance, that is not in controversy.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11430.30.

A communication otherwise prohibited by Section 11430.10 from an employee or
representative of an agency that is a party to the presiding officer is permissible in any of
the following circumstances:

(a) The communication is for the purpose of assistance and advice to the presiding officer
from a person who has not served as investigator, prosecutor, or advocate in the
proceeding or its preadjudicative stage. An assistant or advisor may evaluate the
evidence in the record but shall not furnish, augment, diminish, or modify the evidence in
the record.

(b) The communication is for the purpose of advising the presiding officer concerning a
settlement proposal advocated by the advisor.

(c) The communication is for the purpose of advising the presiding officer concerning any
of the following matters in an adjudicative proceeding that is nonprosecutorial in
character:
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(1) The advice involves a technical issue in the proceeding and the advice is necessary
for, and is not otherwise reasonably available to, the presiding officer, provided the
content of the advice is disclosed on the record and all parties are given an opportunity
to address it in the manner provided in Section 11430.50.

(2) The advice involves an issue in a proceeding of the San Francisco Bay Conservation
and Development Commission, California Tahoe Regional Planning Agency, Delta
Protection Commission, Water Resources Control Board, or a regional water quality
control board.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11430.40.

If, while the proceeding is pending but before serving as presiding officer, a person
receives a communication of a type that would be in violation of this article if received
while serving as presiding officer, the person, promptly after starting to serve, shall
disclose the content of the communication on the record and give all parties an
opportunity to address it in the manner provided in Section 11430.50.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11430.50.

(a) If a presiding officer receives a communication in violation of this article, the presiding
officer shall make all of the following a part of the record in the proceeding:

(1) If the communication is written, the writing and any written response of the presiding
officer to the communication.

(2) If the communication is oral, a memorandum stating the substance of the
communication, any response made by the presiding officer, and the identity of each
person from whom the presiding officer received the communication.

(b) The presiding officer shall notify all parties that a communication described in this
section has been made a part of the record.

(c) If a party requests an opportunity to address the communication within 10 days after
receipt of notice of the communication:

(1) The party shall be allowed to comment on the communication.

(2) The presiding officer has discretion to allow the party to present evidence concerning
the subject of the communication, including discretion to reopen a hearing that has been
concluded.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11430.60.

Receipt by the presiding officer of a communication in violation of this article may be
grounds for disqualification of the presiding officer. If the presiding officer is disqualified,
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the portion of the record pertaining to the ex parte communication may be sealed by
protective order of the disqualified presiding officer.
(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11430.70.

(a) Subject to subdivisions (b) and (c), the provisions of this article governing ex parte
communications to the presiding officer also govern ex parte communications in an
adjudicative proceeding to the agency head or other person or body to which the power
to hear or decide in the proceeding is delegated.

(b) An ex parte communication to the agency head or other person or body to which the
power to hear or decide in the proceeding is delegated is permissible in an individualized
ratemaking proceeding if the content of the communication is disclosed on the record and
all parties are given an opportunity to address it in the manner provided in Section
11430.50.

(c) An ex parte communication to the agency head or other person or body to which the
power to hear or decide in the proceeding is delegated is permissible in an individualized
determination of an application for site certification pursuant to Chapter 6 (commencing
with Section 25500) of Division 15 of the Public Resources Code, that is before the State
Energy Resources Conservation and Development Commission, if the communication is
made by an employee of another state agency and is made for the purpose of enabling
the presiding officer to effectively manage the proceeding.

(Amended by Stats. 2010, 8th Ex. Sess., Ch. 9, Sec. 4. Effective March 22, 2010.)

11430.80.

(a) There shall be no communication, direct or indirect, while a proceeding is pending
regarding the merits of any issue in the proceeding, between the presiding officer and the
agency head or other person or body to which the power to hear or decide in the
proceeding is delegated.

(b) This section does not apply where the agency head or other person or body to which
the power to hear or decide in the proceeding is delegated serves as both presiding officer
and agency head, or where the presiding officer does not issue a decision in the
proceeding.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

ARTICLE 8. Language Assistance [11435.05 - 11435.65]
11435.05.
As used in this article, “language assistance” means oral interpretation or written
translation into English of a language other than English or of English into another

language for a party or witness who cannot speak or understand English or who can do
so only with difficulty.
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(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11435.10.

Nothing in this article limits the application or effect of Section 754 of the Evidence Code
to interpretation for a deaf or hard-of-hearing party or witness in an adjudicative
proceeding.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11435.15.

(a) The following state agencies shall provide language assistance in adjudicative
proceedings to the extent provided in this article:

(1) Agricultural Labor Relations Board.

(2) State Department of Alcohol and Drug Programs.

(3) State Athletic Commission.

(4) California Unemployment Insurance Appeals Board.

(5) Board of Parole Hearings.

(6) State Board of Barbering and Cosmetology.

(7) State Department of Developmental Services.

(8) Public Employment Relations Board.

(9) Franchise Tax Board.

(10) State Department of Health Care Services.

(11) Department of Housing and Community Development.

(12) Department of Industrial Relations.

(13) State Department of State Hospitals.

(14) Department of Motor Vehicles.

(15) Notary Public Section, Office of the Secretary of State.

(16) Public Utilities Commission.

(17) Office of Statewide Health Planning and Development.

(18) State Department of Social Services.

(19) Workers’ Compensation Appeals Board.

(20) Division of Juvenile Justice.

(21) Division of Juvenile Parole Operations.

(22) Department of Insurance.

(23) State Personnel Board.

(24) California Board of Podiatric Medicine.

(25) Board of Psychology.

(b) Nothing in this section prevents an agency other than an agency listed in subdivision
(a) from electing to adopt any of the procedures in this article, provided that any selection
of an interpreter is subject to Section 11435.30.

(c) Nothing in this section prohibits an agency from providing an interpreter during a
proceeding to which this chapter does not apply, including an informal factfinding or
informal investigatory hearing.

N S N N S S S S N S N S S S

ATTACHMENT 1


javascript:submitCodesValues('11435.10.','3.3.1.6.8','1995','938','21')
javascript:submitCodesValues('11435.15.','3.3.1.6.8','2013','76','82')

(d) This article applies to an agency listed in subdivision (a) notwithstanding a general
provision that this chapter does not apply to some or all of an agency’s adjudicative
proceedings.

(Amended by Stats. 2013, Ch. 76, Sec. 82. Effective January 1, 2014.)

11435.20.

(a) The hearing, or any medical examination conducted for the purpose of determining
compensation or monetary award, shall be conducted in English.

(b) If a party or the party’s witness does not proficiently speak or understand English and
before commencement of the hearing or medical examination requests language
assistance, an agency subject to the language assistance requirement of this article shall
provide the party or witness an interpreter.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11435.25.

(a) The cost of providing an interpreter under this article shall be paid by the agency
having jurisdiction over the matter if the presiding officer so directs, otherwise by the party
at whose request the interpreter is provided.

(b) The presiding officer’s decision to direct payment shall be based upon an equitable
consideration of all the circumstances in each case, such as the ability of the party in
need of the interpreter to pay.

(c) Notwithstanding any other provision of this section, in a hearing before the Workers’
Compensation Appeals Board or the Division of Workers’ Compensation relating to
workers’ compensation claims, the payment of the costs of providing an interpreter shall
be governed by the rules and regulations promulgated by the Workers’ Compensation
Appeals Board or the Administrative Director of the Division of Workers’ Compensation,
as appropriate.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11435.30.

(a) The State Personnel Board shall establish, maintain, administer, and publish annually
an updated list of certified administrative hearing interpreters it has determined meet the
minimum standards in interpreting skills and linguistic abilities in languages designated
pursuant to Section 11435.40. Any interpreter so listed may be examined by each
employing agency to determine the interpreter's knowledge of the employing agency’s
technical program terminology and procedures.

(b) Court interpreters certified pursuant to Section 68562, and interpreters listed on the
State Personnel Board’'s recommended lists of court and administrative hearing
interpreters prior to July 1, 1993, shall be deemed certified for purposes of this section.
(c) (1) In addition to the certification procedure provided pursuant to subdivision (a), the
Administrative Director of the Division of Workers’ Compensation may establish, maintain,
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administer, and publish annually an updated list of certified administrative hearing
interpreters who, based on testing by an independent organization designated by the
administrative director, have been determined to meet the minimum standards in
interpreting skills and linguistic abilities in languages designated pursuant to Section
11435.40, for purposes of administrative hearings conducted pursuant to proceedings of
the Workers’ Compensation Appeals Board. The independent testing organization shall
have no financial interest in the training of interpreters or in the employment of interpreters
for administrative hearings.

(2) (A) A fee, as determined by the administrative director, shall be collected from each
interpreter seeking certification. The fee shall not exceed the reasonable regulatory costs
of administering the testing and certification program and of publishing the list of certified
administrative hearing interpreters on the Division of Workers’ Compensation’ Internet
Web site.

(B) The Legislature finds and declares that the services described in this section are of
such a special and unique nature that they may be contracted out pursuant to paragraph
(3) of subdivision (b) of Section 19130. The Legislature further finds and declares that the
services described in this section are a new state function pursuant to paragraph (2) of
subdivision (b) of Section 19130.

(Amended by Stats. 2012, Ch. 363, Sec. 2. Effective January 1, 2013.)

11435.35.

(a) The State Personnel Board shall establish, maintain, administer, and publish annually,
an updated list of certified medical examination interpreters it has determined meet the
minimum standards in interpreting skills and linguistic abilities in languages designated
pursuant to Section 11435.40.

(b) Court interpreters certified pursuant to Section 68562 and administrative hearing
interpreters certified pursuant to Section 11435.30 shall be deemed certified for purposes
of this section.

(c) (1) In addition to the certification procedure provided pursuant to subdivision (a), the
Administrative Director of the Division of Workers’ Compensation may establish, maintain,
administer, and publish annually an updated list of certified medical examination
interpreters who, based on testing by an independent organization designated by the
administrative director, have been determined to meet the minimum standards in
interpreting skills and linguistic abilities in languages designated pursuant to Section
11435.40, for purposes of medical examinations conducted pursuant to proceedings of
the Workers’ Compensation Appeals Board, and medical examinations conducted
pursuant to Division 4 (commencing with Section 3200) of the Labor Code. The
independent testing organization shall have no financial interest in the training of
interpreters or in the employment of interpreters for medical examinations.

(2) (A) A fee, as determined by the administrative director, shall be collected from each
interpreter seeking certification. The fee shall not exceed the reasonable regulatory costs
of administering the testing and certification program and of publishing the list of certified
medical examination interpreters on the Division of Workers’ Compensation’s Internet
Web site.
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(B) The Legislature finds and declares that the services described in this section are of
such a special and unique nature that they may be contracted out pursuant to paragraph
(3) of subdivision (b) of Section 19130. The Legislature further finds and declares that the
services described in this section are a new state function pursuant to paragraph (2) of
subdivision (b) of Section 19130.

(Amended by Stats. 2013, Ch. 287, Sec. 1. Effective January 1, 2014.)

11435.40.

(a) The Department of Human Resources shall designate the languages for which
certification shall be established under Sections 11435.30 and 11435.35. The languages
designated shall include, but not be limited to, Spanish, Tagalog, Arabic, Cantonese,
Japanese, Korean, Portuguese, and Vietnamese until the Department of Human
Resources finds that there is an insufficient need for interpreting assistance in these
languages.

(b) The language designations shall be based on the following:

(1) The language needs of non-English-speaking persons appearing before the
administrative agencies, as determined by consultation with the agencies.

(2) The cost of developing a language examination.

(3) The availability of experts needed to develop a language examination.

(4) Other information the department deems relevant.

(Amended by Stats. 2012, Ch. 360, Sec. 6. Effective January 1, 2013.)

11435.45.

(a) The Department of Human Resources shall establish and charge fees for applications
to take interpreter examinations and for renewal of certifications. The purpose of these
fees is to cover the annual projected costs of carrying out this article. The fees may be
adjusted each fiscal year by a percent that is equal to or less than the percent change in
the California Necessities Index prepared by the Commission on State Finance.

(b) Each certified administrative hearing interpreter and each certified medical
examination interpreter shall pay a fee, due on July 1 of each year, for the renewal of the
certification. Court interpreters certified under Section 68562 shall not pay any fees
required by this section.

(c) If the amount of money collected in fees is not sufficient to cover the costs of carrying
out this article, the department shall charge and be reimbursed a pro rata share of the
additional costs by the state agencies that conduct administrative hearings.

(Amended by Stats. 2012, Ch. 360, Sec. 7. Effective January 1, 2013.)

11435.50.

The Department of Human Resources may remove the name of a person from the list of
certified interpreters if any of the following conditions occurs:

(a) The person is deceased.

(b) The person notifies the department that the person is unavailable for work.

(c) The person does not submit a renewal fee as required by Section 11435.45.

ATTACHMENT 1


javascript:submitCodesValues('11435.40.','3.3.1.6.8','2012','360','6')
javascript:submitCodesValues('11435.45.','3.3.1.6.8','2012','360','7')
javascript:submitCodesValues('11435.50.','3.3.1.6.8','2012','360','8')

(Amended by Stats. 2012, Ch. 360, Sec. 8. Effective January 1, 2013.)
11435.55.

(a) An interpreter used in a hearing shall be certified pursuant to Section 11435.30.
However, if an interpreter certified pursuant to Section 11435.30 cannot be present at the
hearing, the hearing agency shall have discretionary authority to provisionally qualify and
use another interpreter.

(b) An interpreter used in a medical examination shall be certified pursuant to Section
11435.35. However, if an interpreter certified pursuant to Section 11435.35 cannot be
present at the medical examination, the physician provisionally may use another
interpreter if that fact is noted in the record of the medical evaluation.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11435.60.

Every agency subject to the language assistance requirement of this article shall advise
each party of the right to an interpreter at the same time that each party is advised of the
hearing date or medical examination. Each party in need of an interpreter shall also be
encouraged to give timely notice to the agency conducting the hearing or medical
examination so that appropriate arrangements can be made.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11435.65.

(a) The rules of confidentiality of the agency, if any, that apply in an adjudicative
proceeding shall apply to any interpreter in the hearing or medical examination, whether
or not the rules so state.

(b) The interpreter shall not have had any involvement in the issues of the case prior to
the hearing.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

ARTICLE 9. General Procedural Provisions [11440.10 - 11440.60]
11440.10.

(a) The agency head may do any of the following with respect to a decision of the
presiding officer or the agency:

(1) Determine to review some but not all issues, or not to exercise any review.

(2) Delegate its review authority to one or more persons.

(3) Authorize review by one or more persons, subject to further review by the agency
head.
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(b) By regulation an agency may mandate review, or may preclude or limit review, of a
decision of the presiding officer or the agency.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11440.20.

Service of a writing or electronic document on, or giving of a notice to, a person in a
procedure provided in this chapter is subject to the following provisions:

(a) The writing, electronic document, or notice shall be delivered personally or sent by
mail, electronic, or other means to the person at the person’s last known address or, if
the person is a party with an attorney or other authorized representative of record in the
proceeding, to the party’s attorney or other authorized representative. If a party is required
by statute or regulation to maintain an address with an agency, the party’s last known
address is the address maintained with the agency.

(b) Unless a provision specifies the form of mail, service or notice by mail may be by first-
class mail, registered mail, or certified mail, by mail delivery service, by facsimile
transmission if complete and without error, or by other electronic means as provided by
regulation, in the discretion of the sender.

(Amended by Stats. 2021, Ch. 401, Sec. 12. (AB 1578) Effective January 1, 2022.)

11440.30.

(a) The presiding officer may conduct all or part of a hearing by telephone, television, or
other electronic means if each participant in the hearing has an opportunity to participate
in and to hear the entire proceeding while it is taking place and to observe exhibits.

(b) (1) Except as provided in paragraph (2), the presiding officer may not conduct all of a
hearing by telephone, television, or other electronic means if a party objects.

(2) If a party objects pursuant to paragraph (1) to a hearing being conducted by electronic
means, the presiding officer shall consider the objections and may, in the presiding
officer’s discretion, structure the hearing to address the party’s specific objections and
may require the presiding officer, parties, and witnesses, or a subset of parties and
witnesses based on the specific objections, to be present in a physical location during all
or part of the hearing.

(c) Subdivision (b) is not a limitation on the presiding officer transmitting the hearing by
telephone, television, or other electronic means or receiving comments via electronic
means from participants who are not parties or witnesses.

(Amended by Stats. 2021, Ch. 401, Sec. 13. (AB 1578) Effective January 1, 2022.)

11440.40.
(a) In any proceeding under subdivision (h) or (i) of Section 12940, or Section 19572 or
19702, alleging conduct that constitutes sexual harassment, sexual assault, or sexual

battery, evidence of specific instances of a complainant’s sexual conduct with individuals
other than the alleged perpetrator is subject to all of the following limitations:
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(1) The evidence is not discoverable unless it is to be offered at a hearing to attack the
credibility of the complainant as provided for under subdivision (b). This paragraph is
intended only to limit the scope of discovery; it is not intended to affect the methods of
discovery allowed by statute.

(2) The evidence is not admissible at the hearing unless offered to attack the credibility
of the complainant as provided for under subdivision (b). Reputation or opinion evidence
regarding the sexual behavior of the complainant is not admissible for any purpose.

(b) Evidence of specific instances of a complainant’s sexual conduct with individuals other
than the alleged perpetrator is presumed inadmissible absent an offer of proof
establishing its relevance and reliability and that its probative value is not substantially
outweighed by the probability that its admission will create substantial danger of undue
prejudice or confuse the issue.

(c) As used in this section “complainant” means a person claiming to have been subjected
to conduct that constitutes sexual harassment, sexual assault, or sexual battery.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11440.45.

(a) In any proceedings pursuant to this chapter or Chapter 5 (commencing with Section
11500), the portion of statements, writings, or benevolent gestures expressing sympathy
or a general sense of benevolence relating to the pain, suffering, or death of a person
involved in an accident and made to that person or to the family of that person shall be
inadmissible as evidence of an admission of liability. A statement of fault, however, which
is part of, or in addition to, any of the above shall not be inadmissible pursuant to this
section.

(b) For purposes of this section:

(1) “Accident” means an occurrence resulting in injury or death to one or more persons
which is not the result of willful action by a party.

(2) “Benevolent gestures” means actions which convey a sense of compassion or
commiseration emanating from humane impulses.

(3) “Family” means the spouse, parent, grandparent, stepmother, stepfather, child,
grandchild, brother, sister, half brother, half sister, adopted children of parent, or spouse’s
parents of an injured party.

(Added by Stats. 2002, Ch. 92, Sec. 1. Effective January 1, 2003.)

11440.50.

(a) This section applies in adjudicative proceedings of an agency if the agency by
regulation provides that this section is applicable in the proceedings.

(b) The presiding officer shall grant a motion for intervention if all of the following
conditions are satisfied:

(1) The motion is submitted in writing, with copies served on all parties named in the
agency’s pleading.
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(2) The motion is made as early as practicable in advance of the hearing. If there is a
prehearing conference, the motion shall be made in advance of the prehearing
conference and shall be resolved at the prehearing conference.

(3) The motion states facts demonstrating that the applicant’s legal rights, duties,
privileges, or immunities will be substantially affected by the proceeding or that the
applicant qualifies as an intervenor under a statute or regulation.

(4) The presiding officer determines that the interests of justice and the orderly and
prompt conduct of the proceeding will not be impaired by allowing the intervention.

(c) If an applicant qualifies for intervention, the presiding officer may impose conditions
on the intervenor’s participation in the proceeding, either at the time that intervention is
granted or at a subsequent time. Conditions may include the following:

(1) Limiting the intervenor’s participation to designated issues in which the intervenor has
a particular interest demonstrated by the motion.

(2) Limiting or excluding the use of discovery, cross-examination, and other procedures
involving the intervenor so as to promote the orderly and prompt conduct of the
proceeding.

(3) Requiring two or more intervenors to combine their presentations of evidence and
argument, cross-examination, discovery, and other participation in the proceeding.

(4) Limiting or excluding the intervenor’s participation in settlement negotiations.

(d) As early as practicable in advance of the hearing the presiding officer shall issue an
order granting or denying the motion for intervention, specifying any conditions, and
briefly stating the reasons for the order. The presiding officer may modify the order at any
time, stating the reasons for the modification. The presiding officer shall promptly give
notice of an order granting, denying, or modifying intervention to the applicant and to all
parties.

(e) Whether the interests of justice and the orderly and prompt conduct of the proceedings
will be impaired by allowing intervention is a determination to be made in the sole
discretion, and based on the knowledge and judgment at that time, of the presiding officer.
The determination is not subject to administrative or judicial review.

(f) Nothing in this section precludes an agency from adopting a regulation that permits
participation by a person short of intervention as a party, subject to Article 7 (commencing
with Section 11430.10) of Chapter 4.5.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11440.60.

(a) For purposes of this section, the following terms have the following meaning:

(1) “Quasi-judicial proceeding” means any of the following:

(A) A proceeding to determine the rights or duties of a person under existing laws,
regulations, or policies.

(B) A proceeding involving the issuance, amendment, or revocation of a permit or license.
(C) A proceeding to enforce compliance with existing law or to impose sanctions for
violations of existing law.

(D) A proceeding at which action is taken involving the purchase or sale of property,
goods, or services by an agency.
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(E) A proceeding at which an action is taken awarding a grant or a contract.

(2) “Written communication” means any report, study, survey, analysis, letter, or any other
written document.

(b) Any person submitting a written communication, which is specifically generated for the
purpose of being presented at the agency hearing to which it is being communicated, to
a state agency in a quasi-judicial proceeding that is directly paid for by anyone other than
the person who submitted the written communication shall clearly indicate any person
who paid to produce the written communication.

(c) A state agency may refuse or ignore a written communication submitted by an attorney
or any other authorized representative on behalf of a client in a quasi-judicial proceeding,
unless the written communication clearly indicates the client on whose behalf the
communication is submitted to the state agency.

(Added by Stats. 1997, Ch. 192, Sec. 1. Effective January 1, 1998.)

ARTICLE 10. Informal Hearing [11445.10 - 11445.60]
11445.10.

(a) Subject to the limitations in this article, an agency may conduct an adjudicative
proceeding under the informal hearing procedure provided in this article.

(b) The Legislature finds and declares the following:

(1) The informal hearing procedure is intended to satisfy due process and public policy
requirements in a manner that is simpler and more expeditious than hearing procedures
otherwise required by statute, for use in appropriate circumstances.

(2) The informal hearing procedure provides a forum in the nature of a conference in
which a party has an opportunity to be heard by the presiding officer.

(3) The informal hearing procedure provides a forum that may accommodate a hearing
where by regulation or statute a member of the public may participate without appearing
or intervening as a party.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11445.20.

Subject to Section 11445.30, an agency may use an informal hearing procedure in any
of the following proceedings, if in the circumstances its use does not violate another
statute or the federal or state Constitution:

(a) A proceeding where there is no disputed issue of material fact.

(b) A proceeding where there is a disputed issue of material fact, if the matter is limited
to any of the following:

(1) A monetary amount of not more than one thousand dollars ($1,000).

(2) A disciplinary sanction against a student that does not involve expulsion from an
academic institution or suspension for more than 10 days.

(3) A disciplinary sanction against an employee that does not involve discharge from
employment, demotion, or suspension for more than 5 days.
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(4) A disciplinary sanction against a licensee that does not involve an actual revocation
of a license or an actual suspension of a license for more than five days. Nothing in this
section precludes an agency from imposing a stayed revocation or a stayed suspension
of a license in an informal hearing.

(c) A proceeding where, by regulation, the agency has authorized use of an informal
hearing.

(d) A proceeding where an evidentiary hearing for determination of facts is not required
by statute but where the agency determines the federal or state Constitution may require
a hearing.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11445.30.

(a) The notice of hearing shall state the agency’s selection of the informal hearing
procedure.

(b) Any objection of a party to use of the informal hearing procedure shall be made in the
party’s pleading.

(c) An objection to use of the informal hearing procedure shall be resolved by the
presiding officer before the hearing on the basis of the pleadings and any written
submissions in support of the pleadings. An objection to use of the informal hearing
procedure in a disciplinary proceeding involving an occupational license shall be resolved
in favor of the licensee.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11445.40.

(a) Except as provided in this article, the hearing procedures otherwise required by statute
for an adjudicative proceeding apply to an informal hearing.

(b) In an informal hearing the presiding officer shall regulate the course of the proceeding.
The presiding officer shall permit the parties and may permit others to offer written or oral
comments on the issues. The presiding officer may limit the use of witnesses, testimony,
evidence, and argument, and may limit or eliminate the use of pleadings, intervention,
discovery, prehearing conferences, and rebuttal.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11445.50.

(a) The presiding officer may deny use of the informal hearing procedure, or may convert
an informal hearing to a formal hearing after an informal hearing is commenced, if it
appears to the presiding officer that cross-examination is necessary for proper
determination of the matter and that the delay, burden, or complication due to allowing
cross-examination in the informal hearing will be more than minimal.
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(b) An agency, by regulation, may specify categories of cases in which cross-examination
is deemed not necessary for proper determination of the matter under the informal
hearing procedure. The presiding officer may allow cross-examination of witnesses in an
informal hearing notwithstanding an agency regulation if it appears to the presiding officer
that in the circumstances cross-examination is necessary for proper determination of the
matter.

(c) The actions of the presiding officer under this section are not subject to judicial review.
(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11445.60.

(a) If the presiding officer has reason to believe that material facts are in dispute, the
presiding officer may require a party to state the identity of the witnesses or other sources
through which the party would propose to present proof if the proceeding were converted
to a formal or other applicable hearing procedure. If disclosure of a fact, allegation, or
source is privileged or expressly prohibited by a regulation, statute, or the federal or state
Constitution, the presiding officer may require the party to indicate that confidential facts,
allegations, or sources are involved, but not to disclose the confidential facts, allegations,
or sources.

(b) If a party has reason to believe that essential facts must be obtained in order to permit
an adequate presentation of the case, the party may inform the presiding officer regarding
the general nature of the facts and the sources from which the party would propose to
obtain the facts if the proceeding were converted to a formal or other applicable hearing
procedure.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

ARTICLE 11. Subpoenas [11450.05 - 11450.50]
11450.05.

(a) This article applies in an adjudicative proceeding required to be conducted under
Chapter 5 (commencing with Section 11500).

(b) An agency may use the subpoena procedure provided in this article in an adjudicative
proceeding not required to be conducted under Chapter 5 (commencing with Section
11500), in which case all the provisions of this article apply including, but not limited to,
issuance of a subpoena at the request of a party or by the attorney of record for a party
under Section 11450.20.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)
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11450.10.

(a) Subpoenas and subpoenas duces tecum may be issued for attendance at a hearing
and for production of documents at any reasonable time and place or at a hearing.

(b) The custodian of documents that are the subject of a subpoena duces tecum may
satisfy the subpoena by delivery of the documents or a copy of the documents, or by
making the documents available for inspection or copying, together with an affidavit in
compliance with Section 1561 of the Evidence Code.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11450.20.

(a) Subpoenas and subpoenas duces tecum shall be issued by the agency or presiding
officer at the request of a party, or by the attorney of record for a party, in accordance
with Sections 1985 to 1985.4, inclusive, of the Code of Civil Procedure.

(b) The process extends to all parts of the state and shall be served in accordance with
Sections 1987 and 1988 of the Code of Civil Procedure. A subpoena or subpoena duces
tecum may also be delivered by certified mail return receipt requested or by messenger.
Service by messenger shall be effected when the witness acknowledges receipt of the
subpoena to the sender, by telephone, by mail, or in person, and identifies himself or
herself either by reference to date of birth and driver’s license number or Department of
Motor Vehicles identification number, or the sender may verify receipt of the subpoena by
obtaining other identifying information from the recipient. The sender shall make a written
notation of the acknowledgment. A subpoena issued and acknowledged pursuant to this
section has the same force and effect as a subpoena personally served. Failure to comply
with a subpoena issued and acknowledged pursuant to this section may be punished as
a contempt and the subpoena may so state. A party requesting a continuance based upon
the failure of a withess to appear at the time and place required for the appearance or
testimony pursuant to a subpoena, shall prove that the party has complied with this
section. The continuance shall only be granted for a period of time that would allow
personal service of the subpoena and in no event longer than that allowed by law.

(c) No witness is obliged to attend unless the witness is a resident of the state at the time
of service.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11450.30.

(a) A person served with a subpoena or a subpoena duces tecum may object to its terms
by a motion for a protective order, including a motion to quash.

(b) The objection shall be resolved by the presiding officer on terms and conditions that
the presiding officer declares. The presiding officer may make another order that is
appropriate to protect the parties or the witness from unreasonable or oppressive
demands, including violations of the right to privacy.
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(c) A subpoena or a subpoena duces tecum issued by the agency on its own motion may
be quashed by the agency.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11450.40.

A witness appearing pursuant to a subpoena or a subpoena duces tecum, other than a
party, shall receive for the appearance the following mileage and fees, to be paid by the
party at whose request the witness is subpoenaed:

(a) The same mileage allowed by law to a witness in a civil case.

(b) The same fees allowed by law to a witness in a civil case. This subdivision does not
apply to an officer or employee of the state or a political subdivision of the state.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11450.50.

(a) In the case of the production of a party to the record of a proceeding or of a person
for whose benefit a proceeding is prosecuted or defended, the service of a subpoena on
the witness is not required if written notice requesting the witness to attend, with the time
and place of the hearing, is served on the attorney of the party or person.

(b) Service of written notice to attend under this section shall be made in the manner and
is subject to the conditions provided in Section 1987 of the Code of Civil Procedure for
service of written notice to attend in a civil action or proceeding.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

ARTICLE 12. Enforcement of Orders and Sanctions [11455.10 - 11455.30]
11455.10.

A person is subject to the contempt sanction for any of the following in an adjudicative
proceeding before an agency:

(a) Disobedience of or resistance to a lawful order.

(b) Refusal to take the oath or affirmation as a witness or thereafter refusal to be
examined.

(c) Obstruction or interruption of the due course of the proceeding during a hearing or
near the place of the hearing by any of the following:

(1) Disorderly, contemptuous, or insolent behavior toward the presiding officer while
conducting the proceeding.

(2) Breach of the peace, boisterous conduct, or violent disturbance.

(3) Other unlawful interference with the process or proceedings of the agency.

(d) Violation of the prohibition of ex parte communications under Article 7 (commencing
with Section 11430.10).
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(e) Failure or refusal, without substantial justification, to comply with a deposition order,
discovery request, subpoena, or other order of the presiding officer, or moving, without
substantial justification, to compel discovery.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11455.20.

(a) The presiding officer or agency head may certify the facts that justify the contempt
sanction against a person to the superior court in and for the county where the proceeding
is conducted. The court shall thereupon issue an order directing the person to appear
before the court at a specified time and place, and then and there to show cause why the
person should not be punished for contempt. The order and a copy of the certified
statement shall be served on the person. Upon service of the order and a copy of the
certified statement, the court has jurisdiction of the matter.

(b) The same proceedings shall be had, the same penalties may be imposed, and the
person charged may purge the contempt in the same way, as in the case of a person who
has committed a contempt in the trial of a civil action before a superior court.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11455.30.

(a) The presiding officer may order a party, the party’s attorney or other authorized
representative, or both, to pay reasonable expenses, including attorney’s fees, incurred
by another party as a result of bad faith actions or tactics that are frivolous or solely
intended to cause unnecessary delay as defined in Section 128.5 of the Code of Civil
Procedure.

(b) The order, or denial of an order, is subject to judicial review in the same manner as a
decision in the proceeding. The order is enforceable in the same manner as a money
judgment or by the contempt sanction.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

ARTICLE 13. Emergency Decision [11460.10 - 11460.80]
11460.10.
Subject to the limitations in this article, an agency may conduct an adjudicative
proceeding under the emergency decision procedure provided in this article.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)
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11460.20.

(a) An agency may issue an emergency decision for temporary, interim relief under this
article if the agency has adopted a regulation that provides that the agency may use the
procedure provided in this article.

(b) The regulation shall elaborate the application of the provisions of this article to an
emergency decision by the agency, including all of the following:

(1) Define the specific circumstances in which an emergency decision may be issued
under this article.

(2) State the nature of the temporary, interim relief that the agency may order.

(3) Prescribe the procedures that will be available before and after issuance of an
emergency decision under this article. The procedures may be more protective of the
person to which the agency action is directed than those provided in this article.

(c) This article does not apply to an emergency decision, including a cease and desist
order or an interim or temporary suspension order, issued pursuant to other express
statutory authority.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11460.30.

(a) An agency may only issue an emergency decision under this article in a situation
involving an immediate danger to the public health, safety, or welfare that requires
immediate agency action.

(b) An agency may only take action under this article that is necessary to prevent or avoid
the immediate danger to the public health, safety, or welfare that justifies issuance of an
emergency decision.

(c) An emergency decision issued under this article is limited to temporary, interim relief.
The temporary, interim relief is subject to judicial review under Section 11460.80, and the
underlying issue giving rise to the temporary, interim relief is subject to an adjudicative
proceeding pursuant to Section 11460.60.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11460.40.

(a) Before issuing an emergency decision under this article, the agency shall, if
practicable, give the person to which the agency action is directed notice and an
opportunity to be heard.

(b) Notice and hearing under this section may be oral or written, including notice and
hearing by telephone, facsimile transmission, or other electronic means, as the
circumstances permit. The hearing may be conducted in the same manner as an informal
hearing.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)
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11460.50.

(a) The agency shall issue an emergency decision, including a brief explanation of the
factual and legal basis and reasons for the emergency decision, to justify the
determination of an immediate danger and the agency’s emergency decision to take the
specific action.

(b) The agency shall give notice to the extent practicable to the person to which the
agency action is directed. The emergency decision is effective when issued or as
provided in the decision.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11460.60.

(a) After issuing an emergency decision under this article for temporary, interim relief, the
agency shall conduct an adjudicative proceeding under a formal, informal, or other
applicable hearing procedure to resolve the underlying issues giving rise to the temporary,
interim relief.

(b) The agency shall commence an adjudicative proceeding under another procedure
within 10 days after issuing an emergency decision under this article, notwithstanding the
pendency of proceedings for judicial review of the emergency decision.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11460.70.

The agency record consists of any documents concerning the matter that were
considered or prepared by the agency. The agency shall maintain these documents as
its official record.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11460.80.

(a) On issuance of an emergency decision under this article, the person to which the
agency action is directed may obtain judicial review of the decision in the manner provided
in this section without exhaustion of administrative remedies.

(b) Judicial review under this section shall be pursuant to Section 1094.5 of the Code of
Civil Procedure, subject to the following provisions:

(1) The hearing shall be on the earliest day that the business of the court will admit of, but
not later than 15 days after service of the petition on the agency.

(2) Where it is claimed that the findings are not supported by the evidence, abuse of
discretion is established if the court determines that the findings are not supported by
substantial evidence in the light of the whole record.
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(3) A party, on written request to another party, before the proceedings for review and
within 10 days after issuance of the emergency decision, is entitled to appropriate
discovery.

(4) The relief that may be ordered on judicial review is limited to a stay of the emergency
decision.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

ARTICLE 14. Declaratory Decision [11465.10 - 11465.70]
11465.10.

Subject to the limitations in this article, an agency may conduct an adjudicative
proceeding under the declaratory decision procedure provided in this article.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11465.20.

(a) A person may apply to an agency for a declaratory decision as to the applicability to
specified circumstances of a statute, regulation, or decision within the primary jurisdiction
of the agency.

(b) The agency in its discretion may issue a declaratory decision in response to the
application. The agency shall not issue a declaratory decision if any of the following
applies:

(1) Issuance of the decision would be contrary to a regulation adopted under this article.
(2) The decision would substantially prejudice the rights of a person who would be a
necessary party and who does not consent in writing to the determination of the matter
by a declaratory decision proceeding.

(3) The decision involves a matter that is the subject of pending administrative or judicial
proceedings.

(c) An application for a declaratory decision is not required for exhaustion of the
applicant’s administrative remedies for purposes of judicial review.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11465.30.

Within 30 days after receipt of an application for a declaratory decision, an agency shall
give notice of the application to all persons to which notice of an adjudicative proceeding
is otherwise required, and may give notice to any other person.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)
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11465.40.

The provisions of a formal, informal, or other applicable hearing procedure do not apply
to an agency proceeding for a declaratory decision except to the extent provided in this
article or to the extent the agency so provides by regulation or order.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11465.50.

(a) Within 60 days after receipt of an application for a declaratory decision, an agency
shall do one of the following, in writing:

(1) Issue a decision declaring the applicability of the statute, regulation, or decision in
question to the specified circumstances.

(2) Set the matter for specified proceedings.

(3) Agree to issue a declaratory decision by a specified time.

(4) Decline to issue a declaratory decision, stating in writing the reasons for its action.
Agency action under this paragraph is not subject to judicial review.

(b) A copy of the agency’s action under subdivision (a) shall be served promptly on the
applicant and any other party.

(c) If an agency has not taken action under subdivision (a) within 60 days after receipt of
an application for a declaratory decision, the agency is considered to have declined to
issue a declaratory decision on the matter.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11465.60.

(a) A declaratory decision shall contain the names of all parties to the proceeding, the
particular facts on which it is based, and the reasons for its conclusion.

(b) A declaratory decision has the same status and binding effect as any other decision
issued by the agency in an adjudicative proceeding.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11465.70.

(a) The Office of Administrative Hearings shall adopt and promulgate model regulations
under this article that are consistent with the public interest and with the general policy of
this article to facilitate and encourage agency issuance of reliable advice. The model
regulations shall provide for all of the following:

(1) A description of the classes of circumstances in which an agency will not issue a
declaratory decision.

(2) The form, contents, and filing of an application for a declaratory decision.

(3) The procedural rights of a person in relation to an application.

(4) The disposition of an application.
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(b) The regulations adopted by the Office of Administrative Hearings under this article
apply in an adjudicative proceeding unless an agency adopts its own regulations to
govern declaratory decisions of the agency.

(c) This article does not apply in an adjudicative proceeding to the extent an agency by
regulation provides inconsistent rules or provides that this article is not applicable in a
proceeding of the agency.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

ARTICLE 15. Conversion of Proceeding [11470.10 - 11470.50]
11470.10.

(a) Subject to any applicable regulation adopted under Section 11470.50, at any point in
an agency proceeding the presiding officer or other agency official responsible for the
proceeding:

(1) May convert the proceeding to another type of agency proceeding provided for by
statute if the conversion is appropriate, is in the public interest, and does not substantially
prejudice the rights of a party.

(2) Shall convert the proceeding to another type of agency proceeding provided for by
statute, if required by regulation or statute.

(b) A proceeding of one type may be converted to a proceeding of another type only on
notice to all parties to the original proceeding.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11470.20.

If the presiding officer or other agency official responsible for the original proceeding
would not have authority over the new proceeding to which it is to be converted, the
agency head shall appoint a successor to preside over or be responsible for the new
proceeding.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11470.30.

To the extent practicable and consistent with the rights of parties and the requirements of
this article relating to the new proceeding, the record of the original agency proceeding
shall be used in the new agency proceeding.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

ATTACHMENT 1


javascript:submitCodesValues('11470.10.','3.3.1.6.15','1995','938','21')
javascript:submitCodesValues('11470.20.','3.3.1.6.15','1995','938','21')
javascript:submitCodesValues('11470.30.','3.3.1.6.15','1995','938','21')

11470.40.

After a proceeding is converted from one type to another, the presiding officer or other
agency official responsible for the new proceeding shall do all of the following:

(a) Give additional notice to parties or other persons necessary to satisfy the statutory
requirements relating to the new proceeding.

(b) Dispose of the matters involved without further proceedings if sufficient proceedings
have already been held to satisfy the statutory requirements relating to the new
proceeding.

(c) Conduct or cause to be conducted any additional proceedings necessary to satisfy the
statutory requirements relating to the new proceeding, and allow the parties a reasonable
time to prepare for the new proceeding.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

11470.50.

An agency may adopt regulations to govern the conversion of one type of proceeding to
another. The regulations may include an enumeration of the factors to be considered in
determining whether and under what circumstances one type of proceeding will be
converted to another.

(Added by Stats. 1995, Ch. 938, Sec. 21. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938 and Section 11400.10.)

ARTICLE 16. Administrative Adjudication Code of Ethics [11475 - 11475.70]
11475.

The rules imposed by this article may be referred to as the Administrative Adjudication
Code of Ethics.
(Added by Stats. 1998, Ch. 95, Sec. 1. Effective January 1, 1999.)

11475.10.

(a) This article applies to the following persons:

(1) An administrative law judge. As used in this subdivision, “administrative law judge”
means an incumbent of that position, as defined by the State Personnel Board, for each
class specification for Administrative Law Judge.

(2) A presiding officer to which this article is made applicable by statute or regulation.

(b) This article shall apply notwithstanding any general statutory provision that this
chapter does not apply to some or all of a state agency’s adjudicative proceedings.
(Added by Stats. 1998, Ch. 95, Sec. 1. Effective January 1, 1999.)
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11475.20.

Except as otherwise provided in this article, the Code of Judicial Ethics adopted by the
Supreme Court pursuant to subdivision (m) of Section 18 of Article VI of the California
Constitution for the conduct of judges governs the hearing and nonhearing conduct of an
administrative law judge or other presiding officer to which this article applies.

(Added by Stats. 1998, Ch. 95, Sec. 1. Effective January 1, 1999.)

11475.30.

For the purpose of this article, the following terms used in the Code of Judicial Ethics
have the meanings provided in this section:

(a) “Appeal” means administrative review.

(b) “Court” means the agency conducting an adjudicative proceeding.

(c) “Judge” means administrative law judge or other presiding officer to which this article
applies. Related terms, including “judicial,” “judiciary,” and “justice,” mean comparable
concepts in administrative adjudication.

(d) “Law” includes regulation and precedent decision.

(Added by Stats. 1998, Ch. 95, Sec. 1. Effective January 1, 1999.)
11475.40.

The following provisions of the Code of Judicial Ethics do not apply under this article:

(a) Canon 3B(7), to the extent it relates to ex parte communications.

(b) Canon 3B(10).

(c) Canon 3D(3).

(d) Canon 4C.

(e) Canons 4E(1), 4F, and 4G.

(f) Canons 5A-5D. However, the introductory paragraph of Canon 5 applies to persons
subject to this article notwithstanding Chapter 9.5 (commencing with Section 3201) of
Division 4 of Title 1, relating to political activities of public employees.

(g) Canon 6.

(Added by Stats. 1998, Ch. 95, Sec. 1. Effective January 1, 1999.)

11475.50.

A violation of an applicable provision of the Code of Judicial Ethics, or a violation of the
restrictions and prohibitions on accepting honoraria, gifts, or travel that otherwise apply
to elected state officers pursuant to Chapter 9.5 (commencing with Section 89500) of Title
9, by an administrative law judge or other presiding officer to which this article applies is
cause for discipline by the employing agency pursuant to Section 19572.

(Added by Stats. 1998, Ch. 95, Sec. 1. Effective January 1, 1999.)
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11475.60.

(a) Except as provided in subdivision (b), a person to whom this article applies shall
comply immediately with all applicable provisions of the Code of Judicial Ethics.

(b) A person to whom this article applies shall comply with Canon 4D(2) of the Code of
Judicial Ethics as soon as reasonably possible and shall do so in any event within a period
of one year after the article becomes applicable.

(Added by Stats. 1998, Ch. 95, Sec. 1. Effective January 1, 1999.)

11475.70.

Nothing in this article shall be construed or is intended to limit or affect the rights of an
administrative law judge or other presiding officer under Chapter 10.3 (commencing with
Section 3512) of Division 4 of Title 1.

(Added by Stats. 1998, Ch. 95, Sec. 1. Effective January 1, 1999.)

Administrative Procedure Act - 2022 Government Code
Chapter 5 Administrative Adjudication: Formal Hearing

11500.

In this chapter unless the context or subject matter otherwise requires:

(a) “Agency” includes the state boards, commissions, and officers to which this chapter is
made applicable by law, except that wherever the word “agency” alone is used the power
to act may be delegated by the agency, and wherever the words “agency itself” are used
the power to act shall not be delegated unless the statutes relating to the particular agency
authorize the delegation of the agency’s power to hear and decide.

(b) “Party” includes the agency, the respondent, and any person, other than an officer or
an employee of the agency in his or her official capacity, who has been allowed to appear
or participate in the proceeding.

(c) “Respondent” means any person against whom an accusation or District Statement of
Reduction in Force is filed pursuant to Section 11503 or against whom a statement of
issues is filed pursuant to Section 11504.

(d) “Administrative law judge” means an individual qualified under Section 11502.

(e) “Agency member” means any person who is a member of any agency to which this
chapter is applicable and includes any person who himself or herself constitutes an
agency.

(Amended by Stats. 2013, Ch. 90, Sec. 2. Effective January 1, 2014.)

11501.

(a) This chapter applies to any agency as determined by the statutes relating to that
agency.

(b) This chapter applies to an adjudicative proceeding of an agency created on or after
July 1, 1997, unless the statutes relating to the proceeding provide otherwise.
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(c) Chapter 4.5 (commencing with Section 11400) applies to an adjudicative proceeding
required to be conducted under this chapter, unless the statutes relating to the proceeding
provide otherwise.

(Repealed (in Sec. 24) and added by Stats. 1995, Ch. 938, Sec. 24.5. Effective January
1, 1996. Operative July 1, 1997, by Sec. 98 of Ch. 938.)

11502.

(a) All hearings of state agencies required to be conducted under this chapter shall be
conducted by administrative law judges on the staff of the Office of Administrative
Hearings. This subdivision applies to a hearing required to be conducted under this
chapter that is conducted under the informal hearing or emergency decision procedure
provided in Chapter 4.5 (commencing with Section 11400).

(b) The Director of the Office of Administrative Hearings has power to appoint a staff of
administrative law judges for the office as provided in Section 11370.3. Each
administrative law judge shall have been admitted to practice law in this state for at least
five years immediately preceding his or her appointment and shall possess any additional
qualifications established by the State Personnel Board for the particular class of position
involved.

(Amended by Stats. 1995, Ch. 938, Sec. 26. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938.)

11503.

(a) A hearing to determine whether a right, authority, license, or privilege should be
revoked, suspended, limited, or conditioned shall be initiated by filing an accusation or
District Statement of Reduction in Force. The accusation or District Statement of
Reduction in Force shall be a written statement of charges that shall set forth in ordinary
and concise language the acts or omissions with which the respondent is charged, to the
end that the respondent will be able to prepare their defense. It shall specify the statutes
and rules that the respondent is alleged to have violated, but shall not consist merely of
charges phrased in the language of those statutes and rules. The accusation or District
Statement of Reduction in Force shall be verified unless made by a public officer acting
in their official capacity or by an employee of the agency before which the proceeding is
to be held. The verification may be on information and belief.

(b) In a hearing involving a reduction in force that is conducted pursuant to Section 44949,
45117, or 88017 of the Education Code, the hearing shall be initiated by filing a “District
Statement of Reduction in Force.” For purposes of this chapter, a “District Statement of
Reduction in Force” shall have the same meaning as an “accusation.” Respondent’s
responsive pleading shall be entitled “Notice of Participation in Reduction in Force
Hearing.”

(Amended by Stats. 2021, Ch. 665, Sec. 4. (AB 438) Effective January 1, 2022.)
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11504.

A hearing to determine whether a right, authority, license, or privilege should be granted,
issued, or renewed shall be initiated by filing a statement of issues. The statement of
issues shall be a written statement specifying the statutes and rules with which the
respondent must show compliance by producing proof at the hearing and, in addition, any
particular matters that have come to the attention of the initiating party and that would
authorize a denial of the agency action sought. The statement of issues shall be verified
unless made by a public officer acting in his or her official capacity or by an employee of
the agency before which the proceeding is to be held. The verification may be on
information and belief. The statement of issues shall be served in the same manner as
an accusation, except that, if the hearing is held at the request of the respondent, Sections
11505 and 11506 shall not apply and the statement of issues together with the notice of
hearing shall be delivered or mailed to the parties as provided in Section 11509. Unless
a statement to respondent is served pursuant to Section 11505, a copy of Sections
11507.5, 11507.6, and 11507.7, and the name and address of the person to whom
requests permitted by Section 11505 may be made, shall be served with the statement
of issues.

(Amended by Stats. 1997, Ch. 17, Sec. 50. Effective January 1, 1998.)

11504.5.

In the following sections of this chapter, all references to accusations shall be deemed to
be applicable to statements of issues except in those cases mentioned in subdivision (a)
of Section 11505 and Section 11506 where compliance is not required.

(Added by Stats. 1963, Ch. 856.)

11505.

(a) Upon the filing of the accusation or District Statement of Reduction in Force the
agency shall serve a copy thereof on the respondent as provided in subdivision (c). The
agency may include with the accusation or District Statement of Reduction in Force any
information that it deems appropriate, but it shall include a postcard or other form entitled
Notice of Defense, or, as applicable, Notice of Participation, that, when signed by or on
behalf of the respondent and returned to the agency, will acknowledge service of the
accusation or District Statement of Reduction in Force and constitute a notice of defense,
or, as applicable, notice of participation, under Section 11506. The copy of the accusation
or District Statement of Reduction in Force shall include or be accompanied by (1) a
statement that respondent may request a hearing by filing a notice of defense, or, as
applicable, notice of participation, as provided in Section 11506 within 15 days after
service upon the respondent of the accusation or District Statement of Reduction in Force,
and that failure to do so will constitute a waiver of the respondent’s right to a hearing, and
(2) copies of Sections 11507.5, 11507.6, and 11507.7.

(b) The statement to respondent shall be substantially in the following form:

Unless a written request for a hearing signed by or on behalf of the person named as
respondent in the accompanying accusation or District Statement of Reduction in Force
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is delivered or mailed to the agency within 15 days after the accusation or District
Statement of Reduction in Force was personally served on you or mailed to you, (here
insert name of agency) may proceed upon the accusation or District Statement of
Reduction in Force without a hearing. The request for a hearing may be made by
delivering or mailing the enclosed form entitled Notice of Defense, or, as applicable,
Notice of Participation, or by delivering or mailing a notice of defense, or, as applicable,
notice of participation, as provided by Section 11506 of the Government Code to: (here
insert name and address of agency). You may, but need not, be represented by counsel
at any or all stages of these proceedings.

If you desire the names and addresses of withesses or an opportunity to inspect and copy
the items mentioned in Section 11507.6 of the Government Code in the possession,
custody, or control of the agency, you may contact: (here insert name and address of
appropriate person).

The hearing may be postponed for good cause. If you have good cause, you are obliged
to notify the agency or, if an administrative law judge has been assigned to the hearing,
the Office of Administrative Hearings, within 10 working days after you discover the good
cause. Failure to give notice within 10 days will deprive you of a postponement.

(c) The accusation or District Statement of Reduction in Force and all accompanying
information may be sent to the respondent by any means selected by the agency, but no
order adversely affecting the rights of the respondent shall be made by the agency in any
case unless the respondent has been served personally or by registered mail as provided
herein, or has filed a notice of defense, or, as applicable, notice of participation, or
otherwise appeared. Service may be proved in the manner authorized in civil actions.
Service by registered mail shall be effective if a statute or agency rule requires the
respondent to file the respondent’s address with the agency and to notify the agency of
any change, and if a registered letter containing the accusation or District Statement of
Reduction in Force and accompanying material is mailed, addressed to the respondent
at the latest address on file with the agency.

(d) For purposes of this chapter, for hearings involving a reduction in force that are
conducted pursuant to Section 44949, 45117, or 88017 of the Education Code, a “Notice
of Participation” shall have the same meaning as a “Notice of Defense.”

(Amended by Stats. 2021, Ch. 665, Sec. 5. (AB 438) Effective January 1, 2022.)

11506.

(a) Within 15 days after service of the accusation or District Statement of Reduction in
Force the respondent may file with the agency a notice of defense, or, as applicable,
notice of participation, in which the respondent may:

(1) Request a hearing.

(2) Object to the accusation or District Statement of Reduction in Force upon the ground
that it does not state acts or omissions upon which the agency may proceed.

(3) Object to the form of the accusation or District Statement of Reduction in Force on the
ground that it is so indefinite or uncertain that the respondent cannot identify the
transaction or prepare a defense.

(4) Admit the accusation or District Statement of Reduction in Force in whole or in part.
(5) Present new matter by way of defense.
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(6) Object to the accusation or District Statement of Reduction in Force upon the ground
that, under the circumstances, compliance with the requirements of a regulation would
result in a material violation of another regulation enacted by another department affecting
substantive rights.

(b) Within the time specified the respondent may file one or more notices of defense, or,
as applicable, notices of participation, upon any or all of these grounds but all of these
notices shall be filed within that period unless the agency in its discretion authorizes the
filing of a later notice.

(c) The respondent shall be entitled to a hearing on the merits if the respondent files a
notice of defense or notice of participation, and the notice shall be deemed a specific
denial of all parts of the accusation or District Statement of Reduction in Force not
expressly admitted. Failure to file a notice of defense or notice of participation shall
constitute a waiver of respondent’s right to a hearing, but the agency in its discretion may
nevertheless grant a hearing. Unless objection is taken as provided in paragraph (3) of
subdivision (a), all objections to the form of the accusation or District Statement of
Reduction in Force shall be deemed waived.

(d) The notice of defense or notice of participation shall be in writing signed by or on
behalf of the respondent and shall state the respondent’s mailing address. It need not be
verified or follow any particular form.

(e) As used in this section, “file,” “files,” “filed,” or “filing” means “delivered or mailed” to
the agency as provided in Section 11505.

(Amended by Stats. 2013, Ch. 90, Sec. 5. Effective January 1, 2014.)

11507.

At any time before the matter is submitted for decision, the agency may file, or permit the
filing of, an amended or supplemental accusation or District Statement of Reduction in
Force. All parties shall be notified of the filing. If the amended or supplemental accusation
or District Statement of Reduction in Force presents new charges, the agency shall afford
the respondent a reasonable opportunity to prepare his or her defense to the new
charges, but he or she shall not be entitled to file a further pleading unless the agency in
its discretion so orders. Any new charges shall be deemed controverted, and any
objections to the amended or supplemental accusation or District Statement of Reduction
in Force may be made orally and shall be noted in the record.

(Amended by Stats. 2014, Ch. 71, Sec. 69. Effective January 1, 2015.)

11507.3.

(a) When proceedings that involve a common question of law or fact are pending, the
administrative law judge on the judge’s own motion or on motion of a party may order a
joint hearing of any or all the matters at issue in the proceedings. The administrative law
judge may order all the proceedings consolidated and may make orders concerning the
procedure that may tend to avoid unnecessary costs or delay.

(b) The administrative law judge on the judge’s own motion or on motion of a party, in
furtherance of convenience or to avoid prejudice or when separate hearings will be
conducive to expedition and economy, may order a separate hearing of any issue,
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including an issue raised in the notice of defense or notice of participation, or of any
number of issues.
(Amended by Stats. 2013, Ch. 90, Sec. 7. Effective January 1, 2014.)

11507.5.

The provisions of Section 11507.6 provide the exclusive right to and method of discovery
as to any proceeding governed by this chapter.
(Added by Stats. 1968, Ch. 808.)

11507.6.

After initiation of a proceeding in which a respondent or other party is entitled to a hearing
on the merits, a party, upon written request made to another party, prior to the hearing
and within 30 days after service by the agency of the initial pleading or within 15 days
after the service of an additional pleading, is entitled to (1) obtain the names and
addresses of witnesses to the extent known to the other party, including, but not limited
to, those intended to be called to testify at the hearing, and (2) inspect and make a copy
of any of the following in the possession or custody or under the control of the other party:
(a) A statement of a person, other than the respondent, named in the initial administrative
pleading, or in any additional pleading, when it is claimed that the act or omission of the
respondent as to this person is the basis for the administrative proceeding;

(b) A statement pertaining to the subject matter of the proceeding made by any party to
another party or person;

(c) Statements of withesses then proposed to be called by the party and of other persons
having personal knowledge of the acts, omissions, or events which are the basis for the
proceeding, not included in subdivision (a) or (b) above;

(d) All writings, including, but not limited to, reports of mental, physical, and blood
examinations and things which the party then proposes to offer in evidence;

(e) Any other writing or thing which is relevant and which would be admissible in evidence;
(f) Investigative reports made by or on behalf of the agency or other party pertaining to
the subject matter of the proceeding, to the extent that these reports (1) contain the names
and addresses of witnesses or of persons having personal knowledge of the acts,
omissions, or events which are the basis for the proceeding, or (2) reflect matters
perceived by the investigator in the course of their investigation, or (3) contain or include
by attachment any statement or writing described in subdivisions (a) to (e), inclusive, or
summary thereof.

For the purpose of this section, “statements” include written statements by the person
signed or otherwise authenticated by the person, stenographic, mechanical, electrical, or
other recordings, or transcripts thereof, of oral statements by the person, and written
reports or summaries of these oral statements.

Nothing in this section shall authorize the inspection or copying of any writing or thing
which is privileged from disclosure by law or otherwise made confidential or protected as
the attorney’s work product.

Discovery of all categories of evidence specified in this section may be conducted
electronically by means prescribed by an administrative law judge.
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(Amended by Stats. 2021, Ch. 401, Sec. 14. (AB 1578) Effective January 1, 2022.)
11507.7.

(a) Any party claiming the party’s request for discovery pursuant to Section 11507.6 has
not been complied with may serve and file with the administrative law judge a motion to
compel discovery, naming as respondent the party refusing or failing to comply with
Section 11507.6. The motion shall state facts showing the respondent party failed or
refused to comply with Section 11507.6, a description of the matters sought to be
discovered, the reason or reasons why the matter is discoverable under that section, that
a reasonable and good faith attempt to contact the respondent for an informal resolution
of the issue has been made, and the ground or grounds of respondent’s refusal so far as
known to the moving party.

(b) The motion shall be served upon respondent party and filed within 15 days after the
respondent party first evidenced failure or refusal to comply with Section 11507.6 or within
30 days after request was made and the party has failed to reply to the request, or within
another time provided by stipulation, whichever period is longer.

(c) The hearing on the motion to compel discovery shall be held within 15 days after the
motion is made, or a later time that the administrative law judge may on the judge’s own
motion for good cause determine. The respondent party shall have the right to serve and
file a written answer or other response to the motion before or at the time of the hearing.
(d) Where the matter sought to be discovered is under the custody or control of the
respondent party and the respondent party asserts that the matter is not a discoverable
matter under the provisions of Section 11507.6, or is privileged against disclosure under
those provisions, the administrative law judge may order lodged with it matters provided
in subdivision (b) of Section 915 of the Evidence Code and examine the matters in
accordance with its provisions.

(e) The administrative law judge shall decide the case on the matters examined in
camera, the papers filed by the parties, and such oral argument and additional evidence
as the administrative law judge may allow.

(f) Unless otherwise stipulated by the parties, the administrative law judge shall no later
than 15 days after the hearing make its order denying or granting the motion. The order
shall be in writing setting forth the matters the moving party is entitled to discover under
Section 11507.6. A copy of the order shall forthwith be served by mail by the
administrative law judge upon the parties. Where the order grants the motion in whole or
in part, the order shall not become effective until 10 days after the date the order is served.
Where the order denies relief to the moving party, the order shall be effective on the date
it is served.

(Amended by Stats. 1995, Ch. 938, Sec. 32. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938.)

11508.

(a) The agency shall consult the office, and subject to the availability of its staff, shall
determine the time and place of the hearing. The hearing shall be held at a hearing facility
maintained by the office in Sacramento, Oakland, Los Angeles, or San Diego and shall
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be held at the facility that is closest to the location where the transaction occurred or the
respondent resides.

(b) Notwithstanding subdivision (a), the hearing may be held at any of the following
places:

(1) A place selected by the agency that is closer to the location where the transaction
occurred or the respondent resides.

(2) A place within the state selected by agreement of the parties.

(3) Virtually by telephone, videoconference, or other electronic means.

(c) The respondent may move for, and the administrative law judge has discretion to grant
or deny, a change in the place of the hearing. A motion for a change in the place of the
hearing shall be made within 10 days after service of the notice of hearing on the
respondent.

(d) Unless good cause is identified in writing by the administrative law judge, hearings
shall be held in a facility maintained by the office.

(Amended by Stats. 2021, Ch. 401, Sec. 15. (AB 1578) Effective January 1, 2022.)

115089.

The agency shall deliver or mail a notice of hearing to all parties at least 10 days prior to
the hearing. The hearing shall not be prior to the expiration of the time within which the
respondent is entitled to file a notice of defense, or, as applicable, notice of participation.
The notice to respondent shall be substantially in the following form but may include other
information:

You are hereby notified that a hearing will be held before [here insert name of agency] at
[here insert place of hearinglonthe ~ dayof 20 ,atthe hourof | upon
the charges made in the accusation or District Statement of Reduction in Force served
upon you. If you object to the place of hearing, you must notify the presiding officer within
10 days after this notice is served on you. Failure to notify the presiding officer within 10
days will deprive you of a change in the place of the hearing. You may be present at the
hearing. You have the right to be represented by an attorney at your own expense. You
are not entitled to the appointment of an attorney to represent you at public expense. You
are entitled to represent yourself without legal counsel. You may present any relevant
evidence, and will be given full opportunity to cross-examine all witnesses testifying
against you. You are entitled to the issuance of subpoenas to compel the attendance of
witnesses and the production of books, documents or other things by applying to [here
insert appropriate office of agency].

(Amended by Stats. 2013, Ch. 90, Sec. 8. Effective January 1, 2014.)

11511.

On verified petition of any party, an administrative law judge or, if an administrative law
judge has not been appointed, an agency may order that the testimony of any material
witness residing within or without the state be taken by deposition in the manner
prescribed by law for depositions in civil actions under Title 4 (commencing with Section
2016.010) of Part 4 of the Code of Civil Procedure. The petition shall set forth the nature
of the pending proceeding; the name and address of the witness whose testimony is
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desired; a showing of the materiality of the testimony; a showing that the witness will be
unable or cannot be compelled to attend; and shall request an order requiring the witness
to appear and testify before an officer named in the petition for that purpose. The
petitioner shall serve notice of hearing and a copy of the petition on the other parties at
least 10 days before the hearing. Where the witness resides outside the state and where
the administrative law judge or agency has ordered the taking of the testimony by
deposition, the agency shall obtain an order of court to that effect by filing a petition
therefor in the superior court in Sacramento County. The proceedings thereon shall be in
accordance with the provisions of Section 11189.

(Amended by Stats. 2004, Ch. 182, Sec. 42. Effective January 1, 2005. Operative July 1,
2005, by Sec. 64 of Ch. 182.)

11511.5.

(a) On motion of a party or by order of an administrative law judge, the administrative law
judge may conduct a prehearing conference. The administrative law judge shall set the
time and place for the prehearing conference, and shall give reasonable written notice to
all parties.

(b) The prehearing conference may deal with one or more of the following matters:

(1) Exploration of settlement possibilities.

(2) Preparation of stipulations.

(3) Clarification of issues.

(4) Rulings on identity and limitation of the number of withesses.

(5) Objections to proffers of evidence.

(6) Order of presentation of evidence and cross-examination.

(7) Rulings regarding issuance of subpoenas and protective orders.

(8) Schedules for the submission of written briefs and schedules for the commencement
and conduct of the hearing.

(9) Exchange of witness lists and of exhibits or documents to be offered in evidence at
the hearing.

(10) Motions for intervention.

(11) Exploration of the possibility of using alternative dispute resolution provided in Article
5 (commencing with Section 11420.10) of, or the informal hearing procedure provided in
Article 10 (commencing with Section 11445.10) of, Chapter 4.5, and objections to use of
the informal hearing procedure. Use of alternative dispute resolution or of the informal
hearing procedure is subject to subdivision (d).

(12) Any other matters as shall promote the orderly and prompt conduct of the hearing.
(c) The administrative law judge may conduct all or part of the prehearing conference by
telephone, television, or other electronic means if each participant in the conference has
an opportunity to participate in and to hear the entire proceeding while it is taking place.
(d) With the consent of the parties, the prehearing conference may be converted
immediately into alternative dispute resolution or an informal hearing. With the consent of
the parties, the proceeding may be converted into alternative dispute resolution to be
conducted at another time. With the consent of the agency, the proceeding may be
converted into an informal hearing to be conducted at another time subject to the right of
a party to object to use of the informal hearing procedure as provided in Section 11445.30.

— S e N N S N S
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(e) The administrative law judge shall issue a prehearing order incorporating the matters
determined at the prehearing conference. The administrative law judge may direct one or
more of the parties to prepare a prehearing order.

(Amended by Stats. 1995, Ch. 938, Sec. 37. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938.)

11511.7.

(a) The administrative law judge may order the parties to attend and participate in a
settlement conference. The administrative law judge shall set the time and place for the
settlement conference, and shall give reasonable written notice to all parties.

(b) The administrative law judge at the settlement conference shall not preside as
administrative law judge at the hearing unless otherwise stipulated by the parties. The
administrative law judge may conduct all or part of the settlement conference by
telephone, television, or other electronic means if each participant in the conference has
an opportunity to participate in and to hear the entire proceeding while it is taking place.
(Added by Stats. 1995, Ch. 938, Sec. 38. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938.)

11512.

(a) Every hearing in a contested case shall be presided over by an administrative law
judge. The agency itself shall determine whether the administrative law judge is to hear
the case alone or whether the agency itself is to hear the case with the administrative law
judge.

(b) When the agency itself hears the case, the administrative law judge shall preside at
the hearing, rule on the admission and exclusion of evidence, and advise the agency on
matters of law; the agency itself shall exercise all other powers relating to the conduct of
the hearing but may delegate any or all of them to the administrative law judge. When the
administrative law judge alone hears a case, he or she shall exercise all powers relating
to the conduct of the hearing. A ruling of the administrative law judge admitting or
excluding evidence is subject to review in the same manner and to the same extent as
the administrative law judge’s proposed decision in the proceeding.

(c) An administrative law judge or agency member shall voluntarily disqualify himself or
herself and withdraw from any case in which there are grounds for disqualification,
including disqualification under Section 11425.40. The parties may waive the
disqualification by a writing that recites the grounds for disqualification. A waiver is
effective only when signed by all parties, accepted by the administrative law judge or
agency member, and included in the record. Any party may request the disqualification
of any administrative law judge or agency member by filing an affidavit, prior to the taking
of evidence at a hearing, stating with particularity the grounds upon which it is claimed
that the administrative law judge or agency member is disqualified. Where the request
concerns an agency member, the issue shall be determined by the other members of the
agency. Where the request concerns the administrative law judge, the issue shall be
determined by the agency itself if the agency itself hears the case with the administrative
law judge, otherwise the issue shall be determined by the administrative law judge. No
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agency member shall withdraw voluntarily or be subject to disqualification if his or her
disqualification would prevent the existence of a quorum qualified to act in the particular
case, except that a substitute qualified to act may be appointed by the appointing
authority.

(d) The proceedings at the hearing shall be reported by a stenographic reporter. However,
upon the consent of all the parties, the proceedings may be reported electronically.

(e) Whenever, after the agency itself has commenced to hear the case with an
administrative law judge presiding, a quorum no longer exists, the administrative law
judge who is presiding shall complete the hearing as if sitting alone and shall render a
proposed decision in accordance with subdivision (b) of Section 11517.

(Amended by Stats. 1995, Ch. 938, Sec. 39. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938.)

11513.

(a) Oral evidence shall be taken only on oath or affirmation.

(b) Each party shall have these rights: to call and examine witnesses, to introduce
exhibits; to cross-examine opposing witnesses on any matter relevant to the issues even
though that matter was not covered in the direct examination; to impeach any witness
regardless of which party first called him or her to testify; and to rebut the evidence against
him or her. If respondent does not testify in his or her own behalf he or she may be called
and examined as if under cross-examination.

(c) The hearing need not be conducted according to technical rules relating to evidence
and witnesses, except as hereinafter provided. Any relevant evidence shall be admitted
if it is the sort of evidence on which responsible persons are accustomed to rely in the
conduct of serious affairs, regardless of the existence of any common law or statutory
rule which might make improper the admission of the evidence over objection in civil
actions.

(d) Hearsay evidence may be used for the purpose of supplementing or explaining other
evidence but over timely objection shall not be sufficient in itself to support a finding unless
it would be admissible over objection in civil actions. An objection is timely if made before
submission of the case or on reconsideration.

(e) The rules of privilege shall be effective to the extent that they are otherwise required
by statute to be recognized at the hearing.

(f) The presiding officer has discretion to exclude evidence if its probative value is
substantially outweighed by the probability that its admission will necessitate undue
consumption of time.

(Amended by Stats. 1995, Ch. 938, Sec. 40. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938.)

11514.
(a) At any time 10 or more days prior to a hearing or a continued hearing, any party may
mail or deliver to the opposing party a copy of any affidavit which he proposes to introduce

in evidence, together with a notice as provided in subdivision (b). Unless the opposing
party, within seven days after such mailing or delivery, mails or delivers to the proponent
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a request to cross-examine an affiant, his right to cross-examine such affiant is waived
and the affidavit, if introduced in evidence, shall be given the same effect as if the affiant
had testified orally. If an opportunity to cross-examine an affiant is not afforded after
request therefor is made as herein provided, the affidavit may be introduced in evidence,
but shall be given only the same effect as other hearsay evidence.

(b) The notice referred to in subdivision (a) shall be substantially in the following form:
The accompanying affidavit of (here insert name of affiant) will be introduced as evidence
at the hearing in (here insert title of proceeding). (Here insert name of affiant) will not be
called to testify orally and you will not be entitled to question him unless you notify (here
insert name of proponent or his attorney) at (here insert address) that you wish to cross-
examine him. To be effective your request must be mailed or delivered to (here insert
name of proponent or his attorney) on or before (here insert a date seven days after the
date of mailing or delivering the affidavit to the opposing party).

(Repealed and added by Stats. 1947, Ch. 491.)

11515.

In reaching a decision official notice may be taken, either before or after submission of
the case for decision, of any generally accepted technical or scientific matter within the
agency'’s special field, and of any fact which may be judicially noticed by the courts of this
State. Parties present at the hearing shall be informed of the matters to be noticed, and
those matters shall be noted in the record, referred to therein, or appended thereto. Any
such party shall be given a reasonable opportunity on request to refute the officially
noticed matters by evidence or by written or oral presentation of authority, the matter of
such refutation to be determined by the agency.

(Added by Stats. 1945, Ch. 867.)

11516.

The agency may order amendment of the accusation or District Statement of Reduction
in Force after submission of the case for decision. Each party shall be given notice of the
intended amendment and opportunity to show that he or she will be prejudiced thereby
unless the case is reopened to permit the introduction of additional evidence on his or her
behalf. If such prejudice is shown, the agency shall reopen the case to permit the
introduction of additional evidence.

(Amended by Stats. 2013, Ch. 90, Sec. 9. Effective January 1, 2014.)

11517.

(a) A contested case may be originally heard by the agency itself and subdivision (b) shall
apply. Alternatively, at the discretion of the agency, an administrative law judge may
originally hear the case alone and subdivision (c) shall apply.

(b) If a contested case is originally heard before an agency itself, all of the following
provisions apply:

(1) An administrative law judge shall be present during the consideration of the case and,
if requested, shall assist and advise the agency in the conduct of the hearing.
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(2) No member of the agency who did not hear the evidence shall vote on the decision.
(3) The agency shall issue its decision within 100 days of submission of the case.

(c) (1) If a contested case is originally heard by an administrative law judge alone, he or
she shall prepare within 30 days after the case is submitted to him or her a proposed
decision in a form that may be adopted by the agency as the final decision in the case.
Failure of the administrative law judge to deliver a proposed decision within the time
required does not prejudice the rights of the agency in the case. Thirty days after the
receipt by the agency of the proposed decision, a copy of the proposed decision shall be
filed by the agency as a public record and a copy shall be served by the agency on each
party and his or her attorney. The filing and service is not an adoption of a proposed
decision by the agency.

(2) Within 100 days of receipt by the agency of the administrative law judge’s proposed
decision, the agency may act as prescribed in subparagraphs (A) to (E), inclusive. If the
agency fails to act as prescribed in subparagraphs (A) to (E), inclusive, within 100 days
of receipt of the proposed decision, the proposed decision shall be deemed adopted by
the agency. The agency may do any of the following:

(A) Adopt the proposed decision in its entirety.

(B) Reduce or otherwise mitigate the proposed penalty and adopt the balance of the
proposed decision.

(C) Make technical or other minor changes in the proposed decision and adopt it as the
decision. Action by the agency under this paragraph is limited to a clarifying change or a
change of a similar nature that does not affect the factual or legal basis of the proposed
decision.

(D) Reject the proposed decision and refer the case to the same administrative law judge
if reasonably available, otherwise to another administrative law judge, to take additional
evidence. If the case is referred to an administrative law judge pursuant to this
subparagraph, he or she shall prepare a revised proposed decision, as provided in
paragraph (1), based upon the additional evidence and the transcript and other papers
that are part of the record of the prior hearing. A copy of the revised proposed decision
shall be furnished to each party and his or her attorney as prescribed in this subdivision.
(E) Reject the proposed decision, and decide the case upon the record, including the
transcript, or upon an agreed statement of the parties, with or without taking additional
evidence. By stipulation of the parties, the agency may decide the case upon the record
without including the transcript. If the agency acts pursuant to this subparagraph, all of
the following provisions apply:

(i) A copy of the record shall be made available to the parties. The agency may require
payment of fees covering direct costs of making the copy.

(i) The agency itself shall not decide any case provided for in this subdivision without
affording the parties the opportunity to present either oral or written argument before the
agency itself. If additional oral evidence is introduced before the agency itself, no agency
member may vote unless the member heard the additional oral evidence.

(iii) The authority of the agency itself to decide the case under this subdivision includes
authority to decide some but not all issues in the case.

(iv) If the agency elects to proceed under this subparagraph, the agency shall issue its
final decision not later than 100 days after rejection of the proposed decision. If the agency
elects to proceed under this subparagraph, and has ordered a transcript of the
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proceedings before the administrative law judge, the agency shall issue its final decision
not later than 100 days after receipt of the transcript. If the agency finds that a further
delay is required by special circumstance, it shall issue an order delaying the decision for
no more than 30 days and specifying the reasons therefor. The order shall be subject to
judicial review pursuant to Section 11523.

(d) The decision of the agency shall be filed immediately by the agency as a public record
and a copy shall be served by the agency on each party and his or her attorney.
(Repealed and added by Stats. 1999, Ch. 339, Sec. 2. Effective January 1, 2000.)

11518.

Copies of the decision shall be delivered to the parties personally or sent to them by
registered mail.

(Amended by Stats. 1995, Ch. 938, Sec. 43. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938.)

11518.5.

(a) Within 15 days after service of a copy of the decision on a party, but not later than the
effective date of the decision, the party may apply to the agency for correction of a mistake
or clerical error in the decision, stating the specific ground on which the application is
made. Notice of the application shall be given to the other parties to the proceeding. The
application is not a prerequisite for seeking judicial review.

(b) The agency may refer the application to the administrative law judge who formulated
the proposed decision or may delegate its authority under this section to one or more
persons.

(c) The agency may deny the application, grant the application and modify the decision,
or grant the application and set the matter for further proceedings. The application is
considered denied if the agency does not dispose of it within 15 days after it is made or
a longer time that the agency provides by regulation.

(d) Nothing in this section precludes the agency, on its own motion or on motion of the
administrative law judge, from modifying the decision to correct a mistake or clerical error.
A modification under this subdivision shall be made within 15 days after issuance of the
decision.

(e) The agency shall, within 15 days after correction of a mistake or clerical error in the
decision, serve a copy of the correction on each party on which a copy of the decision
was previously served.

(Added by Stats. 1995, Ch. 938, Sec. 44. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938.)

115109.
(a) The decision shall become effective 30 days after it is delivered or mailed to

respondent unless: a reconsideration is ordered within that time, or the agency itself
orders that the decision shall become effective sooner, or a stay of execution is granted.
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(b) A stay of execution may be included in the decision or if not included therein may be
granted by the agency at any time before the decision becomes effective. The stay of
execution provided herein may be accompanied by an express condition that respondent
comply with specified terms of probation; provided, however, that the terms of probation
shall be just and reasonable in the light of the findings and decision.

(c) If respondent was required to register with any public officer, a notification of any
suspension or revocation shall be sent to the officer after the decision has become
effective.

(d) As used in subdivision (b), specified terms of probation may include an order of
restitution. Where restitution is ordered and paid pursuant to the provisions of this
subdivision, the amount paid shall be credited to any subsequent judgment in a civil
action.

(e) The person to which the agency action is directed may not be required to comply with
a decision unless the person has been served with the decision in the manner provided
in Section 11505 or has actual knowledge of the decision.

(f) A nonparty may not be required to comply with a decision unless the agency has made
the decision available for public inspection and copying or the nonparty has actual
knowledge of the decision.

(g) This section does not preclude an agency from taking immediate action to protect the
public interest in accordance with Article 13 (commencing with Section 11460.10) of
Chapter 4.5.

(Amended by Stats. 1995, Ch. 938, Sec. 45. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938.)

11519.1.

(a) A decision rendered against a licensee under Article 1 (commencing with Section
11700) of Chapter 4 of Division 5 of the Vehicle Code may include an order of restitution
for any financial loss or damage found to have been suffered by a person in the case.
(b) The failure to make the restitution in accordance with the terms of the decision is
separate grounds for the Department of Motor Vehicles to refuse to issue a license under
Article 1 (commencing with Section 11700) of Chapter 4 of Division 5 of the Vehicle Code,
and constitutes a violation of the terms of any applicable probationary order in the
decision.

(c) Nothing in this section is intended to limit or restrict actions, remedies, or procedures
otherwise available to an aggrieved party pursuant to any other provision of law.

(Added by Stats. 2007, Ch. 93, Sec. 1. Effective January 1, 2008.)

11520.

(a) If the respondent either fails to file a notice of defense, or, as applicable, notice of
participation, or to appear at the hearing, the agency may take action based upon the
respondent’s express admissions or upon other evidence and affidavits may be used as
evidence without any notice to respondent; and where the burden of proof is on the
respondent to establish that the respondent is entitled to the agency action sought, the
agency may act without taking evidence.
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(b) Notwithstanding the default of the respondent, the agency or the administrative law
judge, before a proposed decision is issued, has discretion to grant a hearing on
reasonable notice to the parties. If the agency and administrative law judge make
conflicting orders under this subdivision, the agency’s order takes precedence. The
administrative law judge may order the respondent, or the respondent’s attorney or other
authorized representative, or both, to pay reasonable expenses, including attorney’s fees,
incurred by another party as a result of the respondent’s failure to appear at the hearing.
(c) Within seven days after service on the respondent of a decision based on the
respondent’s default, the respondent may serve a written motion requesting that the
decision be vacated and stating the grounds relied on. The agency in its discretion may
vacate the decision and grant a hearing on a showing of good cause. As used in this
subdivision, good cause includes, but is not limited to, any of the following:

(1) Failure of the person to receive notice served pursuant to Section 11505.

(2) Mistake, inadvertence, surprise, or excusable neglect.

(Amended by Stats. 2013, Ch. 90, Sec. 10. Effective January 1, 2014.)

11521.

(a) The agency itself may order a reconsideration of all or part of the case on its own
motion or on petition of any party. The agency shall notify a petitioner of the time limits
for petitioning for reconsideration. The power to order a reconsideration shall expire 30
days after the delivery or mailing of a decision to a respondent, or on the date set by the
agency itself as the effective date of the decision if that date occurs prior to the expiration
of the 30-day period or at the termination of a stay of not to exceed 30 days which the
agency may grant for the purpose of filing an application for reconsideration. If additional
time is needed to evaluate a petition for reconsideration filed prior to the expiration of any
of the applicable periods, an agency may grant a stay of that expiration for no more than
10 days, solely for the purpose of considering the petition. If no action is taken on a
petition within the time allowed for ordering reconsideration, the petition shall be deemed
denied.

(b) The case may be reconsidered by the agency itself on all the pertinent parts of the
record and such additional evidence and argument as may be permitted, or may be
assigned to an administrative law judge. A reconsideration assigned to an administrative
law judge shall be subject to the procedure provided in Section 11517. If oral evidence is
introduced before the agency itself, no agency member may vote unless he or she heard
the evidence.

(Amended by Stats. 2004, Ch. 865, Sec. 34. Effective January 1, 2005.)

11522.

A person whose license has been revoked or suspended may petition the agency for
reinstatement or reduction of penalty after a period of not less than one year has elapsed
from the effective date of the decision or from the date of the denial of a similar petition.
The agency shall give notice to the Attorney General of the filing of the petition and the
Attorney General and the petitioner shall be afforded an opportunity to present either oral
or written argument before the agency itself. The agency itself shall decide the petition,
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and the decision shall include the reasons therefor, and any terms and conditions that the
agency reasonably deems appropriate to impose as a condition of reinstatement. This
section shall not apply if the statutes dealing with the particular agency contain different
provisions for reinstatement or reduction of penalty.

(Amended by Stats. 1985, Ch. 587, Sec. 4.)

11523.

Judicial review may be had by filing a petition for a writ of mandate in accordance with
the provisions of the Code of Civil Procedure, subject, however, to the statutes relating to
the particular agency. Except as otherwise provided in this section, the petition shall be
filed within 30 days after the last day on which reconsideration can be ordered. The right
to petition shall not be affected by the failure to seek reconsideration before the agency.
On request of the petitioner for a record of the proceedings, the complete record of the
proceedings, or the parts thereof as are designated by the petitioner in the request, shall
be prepared by the Office of Administrative Hearings or the agency and shall be delivered
to the petitioner, within 30 days after the request, which time shall be extended for good
cause shown, upon the payment of the cost for the preparation of the transcript, the cost
for preparation of other portions of the record and for certification thereof. The complete
record includes the pleadings, all notices and orders issued by the agency, any proposed
decision by an administrative law judge, the final decision, a transcript of all proceedings,
the exhibits admitted or rejected, the written evidence and any other papers in the case.
If the petitioner, within 10 days after the last day on which reconsideration can be ordered,
requests the agency to prepare all or any part of the record, the time within which a
petition may be filed shall be extended until 30 days after its delivery to him or her. The
agency may file with the court the original of any document in the record in lieu of a copy
thereof. If the petitioner prevails in overturning the administrative decision following
judicial review, the agency shall reimburse the petitioner for all costs of transcript
preparation, compilation of the record, and certification.

(Amended by Stats. 2005, Ch. 674, Sec. 23. Effective January 1, 2006. Operative July 1,
1997, by Sec. 98 of Ch. 938.)

11524.

(a) The agency may grant continuances. When an administrative law judge of the Office
of Administrative Hearings has been assigned to the hearing, no continuance may be
granted except by him or her or by the presiding judge of the appropriate regional office
of the Office of Administrative Hearings, for good cause shown.

(b) When seeking a continuance, a party shall apply for the continuance within 10 working
days following the time the party discovered or reasonably should have discovered the
event or occurrence which establishes the good cause for the continuance. A continuance
may be granted for good cause after the 10 working days have lapsed if the party seeking
the continuance is not responsible for and has made a good faith effort to prevent the
condition or event establishing the good cause.

(c) In the event that an application for a continuance by a party is denied by an
administrative law judge of the Office of Administrative Hearings, and the party seeks

ATTACHMENT 1


javascript:submitCodesValues('11523.','3.3.1.7','2005','674','23')
javascript:submitCodesValues('11524.','3.3.1.7','1995','938','48')

judicial review thereof, the party shall, within 10 working days of the denial, make
application for appropriate judicial relief in the superior court or be barred from judicial
review thereof as a matter of jurisdiction. A party applying for judicial relief from the denial
shall give notice to the agency and other parties. Notwithstanding Section 1010 of the
Code of Civil Procedure, the notice may be either oral at the time of the denial of
application for a continuance or written at the same time application is made in court for
judicial relief. This subdivision does not apply to the Department of Alcoholic Beverage
Control.

(Amended by Stats. 1995, Ch. 938, Sec. 48. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938.)

11526.

The members of an agency qualified to vote on any question may vote by mail or another
appropriate method.

(Amended by Stats. 1995, Ch. 938, Sec. 50. Effective January 1, 1996. Operative July 1,
1997, by Sec. 98 of Ch. 938.)

11527.

Any sums authorized to be expended under this chapter by any agency shall be a legal
charge against the funds of the agency.
(Added by Stats. 1945, Ch. 867.)

11528.

In any proceedings under this chapter any agency, agency member, secretary of an
agency, hearing reporter, or administrative law judge has power to administer oaths and
affirmations and to certify to official acts.

(Amended by Stats. 1985, Ch. 324, Sec. 25.)

11529.

(a) The administrative law judge of the Medical Quality Hearing Panel established
pursuant to Section 11371 may issue an interim order suspending a license, imposing
drug testing, continuing education, supervision of procedures, limitations on the authority
to prescribe, furnish, administer, or dispense controlled substances, or other license
restrictions. Interim orders may be issued only if the affidavits in support of the petition
show that the licensee has engaged in, or is about to engage in, acts or omissions
constituting a violation of the Medical Practice Act or the appropriate practice act
governing each allied health profession, or is unable to practice safely due to a mental or
physical condition, and that permitting the licensee to continue to engage in the profession
for which the license was issued will endanger the public health, safety, or welfare. The
failure to comply with an order issued pursuant to Section 820 of the Business and
Professions Code may constitute grounds to issue an interim suspension order under this
section.
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(b) All orders authorized by this section shall be issued only after a hearing conducted
pursuant to subdivision (d), unless it appears from the facts shown by affidavit that serious
injury would result to the public before the matter can be heard on notice. Except as
provided in subdivision (c), the licensee shall receive at least 15 days’ prior notice of the
hearing, which notice shall include affidavits and all other information in support of the
order.

(c) If an interim order is issued without notice, the administrative law judge who issued
the order without notice shall cause the licensee to be notified of the order, including
affidavits and all other information in support of the order by a 24-hour delivery service.
That notice shall also include the date of the hearing on the order, which shall be
conducted in accordance with the requirement of subdivision (d), not later than 20 days
from the date of issuance. The order shall be dissolved unless the requirements of
subdivision (a) are satisfied.

(d) For the purposes of the hearing conducted pursuant to this section, the licentiate shall,
at a minimum, have the following rights:

(1) To be represented by counsel.

(2) To have a record made of the proceedings, copies of which may be obtained by the
licentiate upon payment of any reasonable charges associated with the record.

(3) To present written evidence in the form of relevant declarations, affidavits, and
documents.

The discretion of the administrative law judge to permit testimony at the hearing
conducted pursuant to this section shall be identical to the discretion of a superior court
judge to permit testimony at a hearing conducted pursuant to Section 527 of the Code of
Civil Procedure.

(4) To present oral argument.

(e) Consistent with the burden and standards of proof applicable to a preliminary
injunction entered under Section 527 of the Code of Civil Procedure, the administrative
law judge shall grant the interim order if, in the exercise of discretion, the administrative
law judge concludes that:

(1) There is a reasonable probability that the petitioner will prevail in the underlying action.
(2) The likelihood of injury to the public in not issuing the order outweighs the likelihood
of injury to the licensee in issuing the order.

(f) In all cases in which an interim order is issued, and an accusation or petition to revoke
probation is not filed and served pursuant to Sections 11503 and 11505 within 30 days of
the date on which the parties to the hearing on the interim order have submitted the
matter, the order shall be dissolved.

Upon service of the accusation or petition to revoke probation the licensee shall have, in
addition to the rights granted by this section, all of the rights and privileges available as
specified in this chapter. If the licensee requests a hearing on the accusation, the board
shall provide the licensee with a hearing within 30 days of the request, unless the licensee
stipulates to a later hearing, and a decision within 15 days of the date the decision is
received from the administrative law judge, or the board shall nullify the interim order
previously issued, unless good cause can be shown by the Division of Medical Quality for
a delay.

(g9) If an interim order is issued, a written decision shall be prepared within 15 days of the
hearing, by the administrative law judge, including findings of fact and a conclusion
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articulating the connection between the evidence produced at the hearing and the
decision reached.

(h) Notwithstanding the fact that interim orders issued pursuant to this section are not
issued after a hearing as otherwise required by this chapter, interim orders so issued shall
be subject to judicial review pursuant to Section 1094.5 of the Code of Civil Procedure.
The relief that may be ordered shall be limited to a stay of the interim order. Interim orders
issued pursuant to this section are final interim orders and, if not dissolved pursuant to
subdivision (c) or (f), may only be challenged administratively at the hearing on the
accusation.

(i) The interim order provided for by this section shall be:

(1) In addition to, and not a limitation on, the authority to seek injunctive relief provided
for in the Business and Professions Code.

(2) A limitation on the emergency decision procedure provided in Article 13 (commencing
with Section 11460.10) of Chapter 4.5.

(Amended by Stats. 2017, Ch. 775, Sec. 110. (SB 798) Effective January 1, 2018.)
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CALIFORNIA CODE OF JUDICIAL ETHICS
Amended by the Supreme Court of California effective July 1, 2020; adopted effective
January 15, 1996; previously amended March 4, 1999, December 13, 2000, December
30, 2002, June 18, 2003, December 22, 2003, January 1, 2005, June 1, 2005, July 1,
2006, Januvary 1, 2007, January 1, 2008, April 29, 2009, January 1, 2013, January 21,
2015, August 19, 2015, and December 1, 2016, and October 10, 2018,
Preface
Preamble
Terminology

Canon 1. A judge shall uphold the integrity and independence of the judiciary,

Canon 2. A judge shall avoid impropriety and the appearance of impropriety in all of
the judge’s activities.

Canon 3. A judge shall perform the duties of judicial office impartially, competently,
and diligently.

Canon 4. A judge shall so conduct the judge’s quasi-judicial and extrajudicial activities
as to minimize the risk of conflict with judicial obligations.

Canon 5. A judge or candidate for judicial office shall not engage in political or
campaign activity that is inconsistent with the independence, integrity, or impartiality

of the judiciary.

Canon 6. Compliance with the Code of Judicial Ethics.

1
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PREFACE

Formal standards of judicial conduct have existed for more than 65 years. The original
Canons of Judicial Ethics promulgated by the American Bar Association were modified
and adopted in 1949 for application in California by the Conference of California Judges
(now the California Judges Association).

In 1969, the American Bar Association determined that then current needs and problems
warranted revision of the canons. In the revision process, a special American Bar
Association committee, headed by former California Chief Justice Roger Traynor, sought
and considered the views of the bench and bar and other interested persons. The
American Bar Association Code of Judicial Conduct was adopted by the House of
Delegates of the American Bar Association August 16, 1972,

Effective January 5, 1975, the California Judges Association adopted a new California
Code of Judicial Conduct adapted from the American Bar Association 1972 Model Code.
The California code was recast in gender-neutral form in 1986. ’

In 1990, the American Bar Association Model Code was further revised after a lengthy
study. The California Judges Association again reviewed the model code and adopted a
revised California Code of Judicial Conduct on October 5, 1992,

Proposition 190 (amending Cal. Const., art. VI, § 18, subd. (m), operative March 1, 1995)
created a new constitutional provision that states, “The Supreme Court shall make rules
for the conduct of judges, both on and off the bench, and for judicial candidates in the
conduct of their campaigns. These rules shall be referred to as the Code of Judicial
Ethics.”

The Supreme Court formally adopted the 1992 Code of Judicial Conduct in March 1995,

as a transitional measure pending further review.

The Supreme Court formally adopted the Code of Judicial Ethics effective January 15,
1996.

The Supreme Court has formally adopted amendments to the Code of Judicial Ethics on

several occasions. The Advisory Committee Commentary is published by the Supreme
Court Advisory Committee on the Code of Judicial Ethics.

2
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PREAMBLE

Our legal system is based on the principle that an independent, fair, and competent
judiciary will interpret and apply the laws that govern us, The role of the judiciary is
central to American concepts of justice and the rule of law. Intrinsic to this code are the
precepts that judges, individually and collectively, must respect and honor the judicial
office as a public trust and must strive to enhance and maintain confidence in our legal
system. The judge is an arbiter of facts and law for the resolution of disputes and is a
highly visible member of government under the rule of law.

The Code of Judicial Ethics (*code™) establishes standards for ethical conduct of judges
on and off the bench and for candidates for judicial office.* The code consists of broad
declarations called canons, with subparts, and a terminology section. Following many
canons is a commentary section prepared by the Supreme Court Advisory Committee on
the Code of Judicial Ethics. The commentary, by explanation and example, provides
guidance as to the purpose and meaning of the canons. The commentary does not
constitute additional rules and should not be so construed. All members of the judiciary
must comply with the code. Compliance is required to preserve the integrity* of the
bench and to ensure the confidence of the public.

The canons should be read together as a whole, and each provision should be construed in
context and consistent with every other provision. They are to be applied in conformance
with constitutional requirements, statutes, other court rules, and decisional law., Nothing
in the code shall either impair the essential independence* of judges in making judicial
decisions or provide a separate basis for civil liability or criminal prosecution.

The code governs the conduct of judges and candidates for judicial office* and is binding
upon them. Whether disciplinary action is appropriate, and the degree of discipling to be
imposed, requires a reasoned application of the text and consideration of such factors as
the seriousness of the transgression, if there is a pattern of improper activity, and the
effect of the improper activity on others or on the judicial system.

r
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TERMINOLOGY

Terms explained below are noted with an asterisk (*) in the canons where they appear. In
addition, the canons in which these terms appear are cited after the explanation of each
term below.,

“Candidate for judicial office” is a person seeking election to or retention of a judicial
office. A person becomes a candidate for judicial office as soon as he or she makes a
public announcement of candidacy, declares or files as a candidate with the election
authority, or authorizes solicitation or acceptance of contributions or support. See
Preamble and Canons 3B(9) (Commentary), 3E(2)(b)(i), 3E(3)(a), 5, 5A, SA
(Commentary), SB(1), 5B(2), 5B(3), 5B(4), 5B (Commentary), 5B(4) (Commentary), 5C,
5D, and 6E.

“Fiduciary” includes such relationships as executor, administrator, trustee, and guardian,
See Canons 3E(5)(d), 4E(1), 4E(2), 4E(3), 4E (Commentary), 6B, and 6F (Commentary).

“Gender identity” means a person’s internal sense of being male, female, a combination
of male and female, or neither male nor female. See Canons 2C, 2C (Commentary),
3B(5), 3B(6), 3C(1), and 3C(3).

“Gender expression” is the way people communicate or externally express their gender
identity to others, through such means as pronouns used, clothing, appearance, and
demeanor. See Canons 2C, 2C (Commentary), 3B(5), 3B(6), 3C(1), and 3C(3).

“Gift” means anything of value to the extent that consideration of equal or greater value
is not received, and includes a rebate or discount in the price of anything of value unless
the rebate or discount is made in the regular course of business to members of the public
without regard to official status. See Canons 4D(5), 4D(5) (Commentary), 4D(6),
4D(6)(a), 4D(6)(b), 4D(6)(b) (Commentary), 4D(6)(d), 4D(6)(1), 4D(6)(1), 4D(6)(1)
(Commentary), 4D(6) and 4D(7) (Commentary), 4H (Commentary), SA (Commentary),
5B(4) (Commentary), 6D(2)(c), and 6D(7).

“Impartial,” “impartiality,” and “impartially” mean the absence of bias or prejudice in
favor of, or against, particular parties or classes of parties, as well as the maintenance of
an open mind in considering issues that may come before a judge. See Canons 1, 1
(Commentary), 2A, 2 and 2A (Commentary), 2B (Commentary), 2C (Commentary), 3,
3B(9) (Commentary), 3B(10) (Commentary), 3B(12), 3B(12) (Commentary), 3C(1),
3C(5), 3E(4)(b), 3E(4)(c), 4A(1), 4A (Commentary), 4C(3)(b) (Commentary), 4C(3){¢c)
(Commentary), 4D(1) (Commentary), 4D(6)(a) (Commentary), 4D(6)(b) (Commentary),
4D(6)(g) (Commentary), 4D(6)(i)) (Commentary), 4H (Commentary), 5, 5A, 5A
(Commentary), 5B (Commentary), 5B(4) (Commentary), 6D(2)(a), and 6D(3)(a)(vii).
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“Impending proceeding” is a proceeding or matter that is imminent or expected to occur
in the near future. The words “proceeding” and “matter” are used interchangeably, and
are intended to have the same meaning. See Canons 2 and 2A (Commentary), 3B(7),
3B(7)(a), 3B(9), 3B(9) (Commentary), 4H (Commentary), and 6D(6). “Pending
proceeding” is defined below.

“Impropriety” includes conduct that violates the law, court rules, or provisions of this
code, as well as conduct that undermines a judge’s independence, integrity, or
impartiality. See Canons 2, 2 and 2A (Commentary), 2B (Commentary), 2C )
(Commentary), 3B(9) (Commentary), 4D(1)(b) (Commentary), 4D(6)(g) (Commentary),
4D(6)(i) (Commentary), 4H, and 5.

“Independence” means a judge’s freedom from influence or control other than as
established by law. See Preamble, Canons 1, 1 (Commentary), 2C, 4C(2) (Commentary),
4D(6)(a) (Commentary), 4D(6)(g) (Commentary), 4D(6)(1) (Commentary), 4H(3)
(Commentary), 5, 5SA (Commentary), 5B (Commentary), and 6D(1).

“Integrity” means probity, fairness, honesty, uprightness, and soundness of character.
See Preamble, Canons 1, 1 (Commentary), 2A, 2 and 2A (Commentary), 2B
(Commentary), 2C (Commentary), 3B(9) (Commentary), 3C(1), 3C(5), 4D(6)(a)
(Commentary), 4D(6)(b) (Commentary), 4D(6)(g) (Commentary), 4D(6)(i)
(Commentary), 4H (Commentary), 5, SA (Commentary), 5B (Commentary), and 6D(1).

£

“Knowingly,” “knowledge,” “known,” and “knows” mean actual knowledge of the fact in
question. A person’s knowledge may be inferred from circumstances. See Canons
2B(2)(b), 2B(2)(e), 2C (Commentary), 3B(2) (Commentary), 3B(7)(a), 3B(7)(a)
(Commentary), 3D(2), 3D(5), 3E(5)(1), 5B(1)(b), 6D(3)(a)(i), 6D(3)(a) (Commentary),
6D(4) (Commentary), and 6D(5)(a).

“Law” means constitutional provisions, statutes, court rules, and decisional law. Sec

Canons 1 (Commentary), 2A, 2C (Commentary), 3A, 3B(2), 3B(7), 3B(7)(c), 3B(8),
3B(R8) (Commentary), 3B(12) (Commentary), 3E(1), 4C(3)}(¢) (Commentary), 4F, and
4H.

“Law, the legal system, or the administration of justice.” When a judge engages in an
activity that relates to the law, the legal system, or the administration of justice, the judge
should also consider factors such as whether the activity upholds the integrity,
impartiality, and independence of the judiciary (Canons 1 and 2A), whether the activity
impairs public confidence in the judiciary (Canon 2), whether the judge is allowing the
activity to take precedence over judicial duties (Canon 3A), and whether engaging in the
activity would cause the judge to be disqualified (Canon 4A(4)). See Canons 4B
(Commentary), 4C(1), 4C(1) (Commentary), 4C(2), 4C(2) (Commentary), 4C(3)(a),
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4C(3)(b) (Commentary), 4C(3)(d)(ii), 4C(3)(d) (Commentary), 4D(6)(d), 4D(6)(e), SA
(Commentary), 5D, and 5D (Commentary).

“Member of the judge’s family” means a spouse, registered domestic partner, child,
grandchild, parent, grandparent, or other relative or person with whom the judge
maintains a close familial relationship. See Canons 2B(3)(c), 2B (Commentary),
AC(3)(d)(i), 4D(1) (Commentary), 4D(2), 4D(5) (Commentary), 4E(1), and 4G
(Commentary).

“Member of the judge’s family residing in the judge’s houschold” means a spouse or
registered domestic partner and those persons who reside in the judge’s household and
who are relatives of the judge, including relatives by marriage or persons with whom the
judge maintains a close familial relationship. See Canons 4D(5), 4D(5) (Commentary),
4D(6), 4D(6)(b) (Commentary), 4D(6)(f) and 6D(2)(c).

“Nonpublic information” means information that, by law, is not available to the public.
Nonpublic information may include, but is not limited to, information that is sealed by
statute or court order, impounded, or communicated in camera, and information offered
in grand jury proceedings, presentencing reports, dependency cases, or psychiatric
reports. Nonpublic information also includes information from affidavits, jury results, or
court rulings before it becomes public information. See Canons 3B(11) and 6D(8)(a).

“Pending proceeding” is a proceeding or matter that has commenced. A proceeding
continues to be pending through any period during which an appeal may be filed and any
appellate process until final disposition. The words “proceeding” and “matter” are used
interchangeably, and are intended to have the same meaning. See Canons 2 and 2A
(Commentary), 2B(3)(a), 3B(7), 3B(9), 3B(9) (Commentary), 3E(5)(a), 4H
(Commentary), and 6D(6). “Impending proceeding” is defined above.

“Political organization” means a political party, political action committee, or other
group, the principal purpose of which is to further the election or appointment of
candidates to nonjudicial office. See Canon 5A.

“Registered domestic partner” means a person who has registered for domestic
partnership pursuant to state law or who is recognized as a domestic partner pursuant to
Family Code section 299.2. See Canons 3E(5)(d), 3E(5)(¢e), 3E(5)(1), 4D(6)(d), 4D(6)(f),
AD(6)(j), 4H(2), S5A (Commentary), 6D(3)(a)(v), and 6D(3)(a)(vi).

“Require.” Any canon prescribing that a judge “require” certain conduct of others means
that a judge is to exercise reasonable direction and control over the conduct of those
persons subject to the judge's direction and control. See Canons 3B(3), 3B(4), 3B(6),
3B(8) (Commentary}), 3B(9), 3C(3), 6D(1), 6D(2)(a), and 6D(6).
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“Service organization” includes any organization commonly referred to as a “fraternal
organization.” See Canons 3E(5)(d), 4C(2) (Commentary), 4C(3)}(b), 4C(3)(b)
(Commentary}, 4C(3)(d) (Commentary), 4D(6)(j), and 6D(2)(b).

“Subordinate judicial officer.” A subordinate judicial officer is, for the purposes of this
code, a person appointed pursuant to article VI, section 22 of the California Constitution,
including, but not limited to, a commissioner, referee, and hearing officer. See Canons
3D(3), 4G (Commentary), and 6A.

“Temporary Judge” means an active or inactive member of the bar who, pursuant to
article VI, section 21 of the California Constitution, serves or expects to serve as a judge
once, sporadically, or regularly on a part-time basis under a separate court appointment
for each period of service or for each case heard. See Canons 3E(5)(h), 4C(3)(d)(1)
4C(3)(d) (Commentary), 6A, and 6D.

“Third degree of relatlonshlp includes the following persons: great-grandparent,
grandparent, parent, uncle, aunt, brother, sister, child, grandchild, great-grandchild,
nephew, and niece. See Canons 3E(5)(e), 3E(5)(i), and 6D(3)(a)(v).
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CANON1

A JUDGE SHALL UPHOLD THE INTEGRITY* AND
INDEPENDENCE* OF THE JUDICIARY

An independent, impartial,* and honorable judiciary is indispensable to justice in our
society. A judge should participate in establishing, maintaining, and enforcing high
standards of conduct, and shall personally observe those standards so that the integrity*
and independence* of the judiciary is preserved. The provisions of this code are to be
construed and applied to further that objective. A judicial decision or administrative act
later determined to be incorrect legally is not itself a violation of this code.

ADVISORY COMMITTEE COMMENTARY: Canon I

Deference to the judgments and rulings of courts depends upon public confidence
in the integrity* and independence® of judges. The integrity* and independence* of
Jjudges depend in turn upon their acting without fear or favor. Although judges should be
independent, they must comply with the law* and the provisions of this code. Public
confidence in the impartiality* of the judiciary is maintained by the adherence of each
judge to this responsibility. Conversely, violations of this code diminish public
confidence in the judiciary and thereby do injury to the system of government under law.

The basic function of an independent, impartial, * and honorable judiciary is to
maintain the utmost integrity* in decisionmaking, and this code should be read and
interpreted with that function in mind.
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CANON 2

‘ A JUDGE SHALL AVOID IMPROPRIETY* AND THE
APPEARANCE OF IMPROPRIETY* IN ALL OF THE JUDGE’S
ACTIVITIES

A. Promoting Public Confidence

A judge shall respect and comply with the law* and shall act at all times in a manner that
promotes public confidence in the integrity* and impartiality* of the judiciary. A judge
shall not make statements, whether public or nonpublic, that commit the judge with
respect to cases, controversies, or issues that are likely to come before the courts or that
are inconsistent with the impartial* performance of the adjudicative duties of judicial
office.

ADVISORY COMMITTEE COMMENTARY: Canons 2 and 24

Public confidence in the judiciary is eroded by irresponsible or improper conduct
by judges.

A judge must avoid all impropriety* and appearance of impropriety. * A judge
must expect to be the subject of constant public scrutiny. A judge must therefore accept
restrictions on the judge's conduct thai might be viewed as burdensome by other
members of the community and should do so freely and willingly.

A judge must exercise caution when engaging in any type of electronic
communication, including communication by text or email, or when participating in
online social networking sites or otherwise posting material on the Internet, given the
accessibility, widespread transmission, and permanence of electronic communications
and material posted on the Internet. The same canons that govern a judge’s ability to
socialize and communicate in person, on paper, or over the telephone apply to electronic
communications, including use of the Internet and social networking sites. These canons
include, but are not limited to, Canons 2B(2) (lending the prestige of judicial office),
3B(7) (ex parte communications), 3B(9) (public comment about pending* or impending
proceedings*), 3E(2) (disclosure of information relevant to disqualification), and 44
(conducting extrajudicial activities to avoid casting doubt on the judge’s capacity to act
impartially, * demeaning the judicial office, or frequent disqualification).

The prohibition against behaving with impropriety*® or the appearance of
impropriety*® applies to both the professional and personal conduct of a judge.

The test for the appearance of impropriety* is whether a person aware of the facts
might reasonably entertain a doubt that the judge would be able to act with integrity, *
impartiality, * and competence.

As to membership in organizations that practice invidious discrimination, see
Commentary under Canon 2C.

As to judges making statements that commit the judge with respect to cases,
controversies, or issues that are likely to come before the courts, see Canon 3B(9) and its
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commentary concerning comments about a pending proceeding, ¥ Canon 3E(3)(a)
concerning the disqualification of a judge who makes statements that commit the judge fo .
a particular result, and Canon 5B(1)(a) concerning statements made during an election
campaign that commit the candidate to a particular result. In addition, Code of Civil
Procedure section 170.2, subdivision (b), provides that, with certain exceptions, a judge

is not disqualified on the ground that the judge has, in any capacity, expressed a view on

a legal or factual issue presented in the proceeding before the judge.

B. Use of the Prestige of Judicial Office

(1) A judge shall not allow family, social, political, or other relationships to influence
the judge’s judicial conduct or judgment, nor shall a judge convey or permit others to
convey the impression that any individual is in a special position to influence the
judge.

(2) A judge shall not lend the prestige of judicial office or use the judicial title in any
manner, including any oral or written communication, to advance the pecuniary or
personal interests of the judge or others. This canon does not prohibit the following:

{(a) A judge may testify as a character witness, provided the judge does so only
when subpoenaed.

(b) A judge may, without a subpoena, provide the Commission on Judicial
Performance with a written communication containing (i) factual information
regarding a matter pending before the commission or (ii) information related to the
character of a judge who has a matter pending before the commission, provided
that any such factual or character information is based on personal knowledge.*

In commission proceedings, a judge shall provide information responsive to a
subpoena or when officially requested to do so by the commission.

{(c) A judge may provide factual information in State Bar disciplinary proceedings
and shall provide information responsive to a subpoena or when officially
requested to do so by the State Bar.

(d) A judge may respond to judicial selection inquiries, provide recommendations
(including a general character reference relating to the evaluation of persons being
considered for a judgeship), and otherwise participate in the process of judicial
selection, -

(e} A judge may serve as a reference or provide a letter of recommendation only if
based on the judge’s personal knowledge* of the individual. These written
communications may include the judge’s title and may be written on stationery
that uses the judicial title. :
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(3) Except as permitted in subdivision (c) or otherwise authorized by law* or these
canons:

(a) A judge shall not advance the pecuniary or personal interests of the judge or
others by initiating communications with a sentencing judge or a representative of
a probation department about a proceeding pending* before the sentencing judge,
but may provide information in response to an official request. “Sentencing
judge” includes a judge who makes a disposition pursuant to Welfare and
Institutions Code section 725.

(b) A judge, other than the judge who presided over the trial of or sentenced the
person seeking parole, pardon, or commutation of sentence, shall not initiate
communications with the Board of Parole Hearings regarding parole or the Office
of the Governor regarding parole, pardon, or commutation of sentence, but may
provide these entities with information. for the record in response to an official
request.

(c) A judge may initiate communications concerning a member of the judge’s
family* with a representative of a probation department regarding sentencing, the
Board of Parole Hearings regarding parole, or the Office of the Governor
regarding parole, pardon, or commutation of sentence, provided the judge is not
identified as a judge in the communication.

ADVISORY COMMITTEE COMMENTARY: Canon 2B

A strong judicial branch, based on the prestige that comes from effective and
ethical performance, is essential to a system of government in which the judiciary
functions independently of the executive and legislative branches. A judge should
distinguish between proper and improper use of the prestige of office in all of his or her
activities.

As to those communications that are permitted under this canon, a judge must
keep in mind the general obligations to maintain high standards of conduct as set forth in
Canon 1, and to avoid any impropriety* or the appearance of impropriety* as set forth in
Canon 2. A judge must also be mindful of Canon 24, which requires a judge to act at all
times in a manner that promotes public confidence in the integrity® and impartiality* of
the courts.

A judge must avoid lending the prestige of judicial office for the advancement of
the private interests of the judge or others. For example, a judge must not use the
Judicial position to gain advantage in a civil suit involving a member of the judge’s
family, * or use his or her position to gain deferential treatment when stopped by a police
officer for a traffic offense.

If a judge posts on social networking sites such as Facebook or crowdsourced
sites such as Yelp or Trip Advisor, the judge may not lend the prestige of judicial office to
advance the pecuniary or personal interests of the judge or others. For example, a judge
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may not comment on, recommend, or criticize businesses, products, or services on such
sites if it is reasonably likely that the judge can be identified as a judge.

See canon 4C(3)(d)(iv) prohibiting the use of the prestige of judicial office for
SJundraising or membership solicitation, but allowing a judge to be a speaker, guest of
honor, or recipient of an award for public or charitable service, provided the judge does
not personally solicit funds and complies with Canons 44 (1), (2), (3), and (4).

As to the use of a judge s title to identify a judge’s role in the presentation and
creation of legal education programs and materials, see Commentary to Canon 4B, In
contracts for publication of a judge’s writings, a judge should retain control over the
advertising, to the extent feasible, to avoid exploitation of the judge s office.

This canon does not afford a judge a privilege against testifying in response to any
official summons.

See also Canons 3D(1) and 3D(2) concerning a judge’s obligation to take
appropriate corrective action regarding other judges who violate any provision of the
Code of Judicial Ethics and attorneys who violate any provision of the Rules of
Professional Conduct.

Except as set forth in Canon 2B(3)(a), this canon does not preclude consultations
among judges. Additional limitations on such consultations among judges are set forth in
Canon 3B(7)(a).

C. Membership in Organizations

A judge shall not hold membership in any organization that practices invidious
discrimination on the basis of race, sex, gender, gender identity,* gender expression,*
religion, national origin, ethnicity, or sexual orientation.

This canon does not apply to membership in a religious organization.

ADVISORY COMMITTEE COMMENTARY: Canon 2C .

Membership by a judge in an organization that practices invidious discrimination
on the basis of race, sex, gender, religion, national origin, ethnicity, or sexual orientation
gives rise to a perception that the judge’s impartiality* is impaired. The code prohibits
such membership by judges to preserve the fairness, impartiality, * independence, * and
honor of the judiciary, to treat all parties equally under the law, ¥ and to avoid
impropriety* and the appearance of impropriety. *

Previously, Canon 2C contained exceptions to this prohibition for membership in
religious organizations, membership in an official military organization of the United
States and, so long as membership did not violate Canon 44, membership in a nonprofit
youth organization. The exceptions for membership in an official military organization
of the United States and nonprofit youth organizations have been eliminated as
exceptions to the canon. The exception for membership in relzgzous organizations has
been preserved.
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Canon 2C refers to the current practices of the organization. Whether an
organization practices invidious discrimination is often a complex question to which
Judges should be sensitive. The answer cannot be determined from a mere examination
of an organization’s current membership rolls, but rather depends on how the
organization selects members and other relevant factors, such as whether the
organization is dedicated to the preservation of religious, ethnic, or cultural values of
legitimate common interest to its members, or whether it is in fact and effect an intimate,
purely private organization whose membership limitations could not be constitutionally
prohibited. Absent such factors, an organization is generally said to discriminate
invidiously if it arbitrarily excludes from membership on the basis of race, religion, sex,
gender, gender identity, * gender expression,* national origin, ethnicity, or sexual
orientation persons who would otherwise be admitted to membership. '

Although Canon 2C relates only to membership in organizations that invidiously

discriminate on the basis of race, sex, gender, gender identity, * gender expression, *

religion, national origin, ethnicity, or sexual orientation, a judge’s membership in an
organization that engages in any discriminatory membership practices prohibited by
law* also violates Canon 2 and Canon 24 and gives the appearance of impropriety. * In
addition, it would be a violation of Canon 2 and Canon 24 for a judge to arrange a
meeting at a club that the judge knows* practices such invidious discrimination or for the
Jjudge to use such a club regularly. Moreover, public manifestation by a judge of the
judge’s knowing™® approval of invidious discrimination on any basis gives the appearance
of impropriety* under Canon 2 and diminishes public confidence in the integrity* and
impartiality* of the judiciary in violation of Canon 24.

13

Attachment 2




0 ~1 N B =

CANON3

A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL OFFICE
IMPARTIALLY,* COMPETENTLY, AND DILIGENTLY

- A. Judicial Duties in General

All of the judicial duties prescribed by law* shall take precedence over all other activities
of every judge. In the performance of these duti