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STATE OF CALIFORNIA 

NEW MOTOR VEHICLE BOARD 

In the Matter of the Protest of: 

 

Respondent Textron Specialized Vehicles Inc. (“TSV”), by and through its undersigned 

counsel, moves to dismiss the above-captioned Protest, filed by Protestant Let’s Ride Motorsports, 

Inc. (“Protestant”) on the grounds that the California Motor Vehicle Board (the “Board”) lacks 

jurisdiction to consider it due to the failure of the Protestant to timely file the Protest as required by 

California Vehicle Code section 3060.  In support of this Motion to Dismiss (“Motion”), TSV states 

as follows: 

 

I. BACKGROUND 
 

By letter dated November 29, 2022, TSV issued written notice to Protestant and the Board (the 

NELSON MULLINS RILEY & SCARBOROUGH LLP 
Amy M. Toboco (SBN 149508) 
19191 South Vermont Avenue, Suite 900 
Torrance, CA 90502 
Telephone: 424.221.7400 
Facsimile: 424.221.7499 
E-Mail:  amy.toboco@nelsonmullins.com  
 
Paul T. Collins (admitted pro hac vice) 
Patrick D. Quinn (admitted pro hac vice) 
1320 Main Street / 17th Floor 
Post Office Box 11070 (29211-1070) 
Columbia, SC  29201 
Telephone: (803) 799-2000 
E-Mail: paul.collins@nelsonmullins.com  
            patrick.quinn@nelsonmullins.com  
 
Attorneys for Respondent  
 
 

 

   Let’s Ride Motorsports Inc.,  

Protestant,  

v.  

Textron Specialized Vehicles Inc.,  

Respondent. 

  
Case No. PR-2815-23  
 
RESPONDENT TEXTRON 
SPECIALIZED VEHICLES INC.’S 
MOTION TO DISMISS PROTEST  
 
 
Hearing Date:  May 18, 2023 
Time: 9:00 a.m. 
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VIA EMAIL

mailto:amy.toboco@nelsonmullins.com
mailto:paul.collins@nelsonmullins.com
mailto:patrick.quinn@nelsonmullins.com
amartinez
Date Stamp

amartinez
Filed



N
E

L
S

O
N

 M
U

L
L

IN
S

 R
IL

E
Y

 &
 S

C
A

R
B

O
R

O
U

G
H

 L
L

P
 

A
T

T
O

R
N

E
Y

S
 A

T
 L

A
W

 
L

O
S

 A
N

G
E

L
E

S
 

 
 

2 

RESPONDENT TEXTRON SPECIALIZED VEHICLES INC.’S MOTION TO DISMISS PROTEST 
 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

“Notice”) of TSV’s intent to terminate the E-Z-GO Retail Dealership Agreement between TSV and 

Protestant (the “Agreement”).  (Declaration of Jason Britt (“Britt Decl.”) ¶ 2, Ex. A).  Pursuant to 

the Notice, TSV previously notified Protestant that it was in material breach of the Agreement.  (Id.).  

TSV also provided Protestant ninety (90) days to cure the numerous violations identified by TSV, 

but Protestant failed to do so.  (Id.)  As a direct consequence of Protestant’s failure to cure those 

breaches, TSV issued the Notice which set forth the specific grounds for termination and provided 

Protestant with sixty (60) days advance notice before the termination became effective.  (Id.) 

Pursuant to the Notice, the termination was to become effective January 30, 2023, sixty (60) 

days from the date Protestant and the Board received the written notice.  (Id.)  The Notice was sent 

by Brendan Sullivan, Corporate Counsel for TSV, and contained the statutorily required language 

set forth in section 3060(a)(1)(C).  (Id.)  The Notice was sent to Darren Fulce, President of Protestant 

and was delivered to Protestant by Federal Express overnight delivery.  (Id. ¶ 3, Ex. “B”).  The 

Notice was received by Protestant on November 30, 2022.  (Id., Ex. C).  The Notice was also sent 

to the Board by Federal Express two-day delivery.  (Id., ¶ 4, Ex. D).  The Notice was received by 

the Board on December 1, 2022.  (Id.) 

Subsequently, on January 24, 2023, 54 days after Protestant and the Board’s receipt of the 

Notice, Protestant filed its Protest with the Board challenging TSV’s termination of Protestant.    

 

II. ARGUMENT 

A. The Board Has Authority to Dismiss the Protest. 

It is well-settled under California law that the Board has implied authority to dismiss a 

protest.  See, e.g., Duarte & Witting, Inc. v. New Motor Vehicle Board (2002) 104 Cal.App.4th 626 

(“the purpose of the Board and the goal of administrative efficiency support a conclusion that the 

Board has implied authority to dismiss a protest” if appropriate.)  In that case, the court recognized: 
 
‘Administrative agencies only have the power conferred upon them by statute and an 
act in excess of these powers is void. [Citations.] However, an agency's powers are not 
limited to those expressly granted in the legislation; rather, ‘[i]t is well settled in this 
state that [administrative] officials may exercise such additional powers as are 
necessary for the due and efficient administration of powers expressly granted by 
statute, or as may fairly be implied from the statute granting the powers.’ 
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Id. at 635 (quoting Rich Vision Centers, Inc. v. Board of Medical Examiners (1983) 144 Cal.App.3d 

110, 114. (emphasis in original).   

Moreover, California Vehicle Code section 3050 also indicates that the Board should make 

the ultimate decision with regard to protests under Vehicle Code section 3060. Section 3050 

delineates the duties of the Board.   It provides, in pertinent part, that the Board shall “[h]ear and 

decide, . . . a protest presented by a franchisee pursuant to Section 3060.”  Cal. Veh. Code §3050(c).  

Accordingly, the Board has authority to grant TSV’s motion to dismiss in this matter. 

B. The Board Lacks Jurisdiction Over the Protest Because It Was Not Timely Filed 
As Required Under the California Vehicle Code. 
 

The Board is a quasi-judicial administrative agency of limited jurisdiction.  BMW of N. Am., 

Inc. v. New Motor Vehicle Bd. (1984) 162 Cal.App.3d 980, 994.  It does not have plenary authority 

to resolve any and all disputes which may arise between a motor vehicle manufacturer and dealer. 

See Mazda Motor of Am. Inc. v. California New Motor Vehicle Bd. (2003) 110 Cal. App. 4th 1451, 

1457 (citing Hardin Oldsmobile v. New Motor Vehicle Bd. (1997) 52 Cal. App. 4th 585, 590-591). 

Instead, the Board’s jurisdiction to preside over disputes is limited to those specifically committed 

to its jurisdiction by statute. Mazda Motor, 110 Cal. App. 4th at 1457.  When a protest is not filed 

within the statutory time limitations of California Vehicle Code, the Board lacks jurisdiction over 

the protest. 

California Vehicle Code section 3060(a)(1)(A) provides, in pertinent part: “Notwithstanding 

. . . the terms of any franchise, no franchisor shall terminate or refuse to continue any existing 

franchise unless . . . The franchisee and the board have received written notice from the franchisor 

. . . Sixty days before the effective date thereof setting forth the specific grounds for termination or 

refusal to continue.”  California Vehicle Code section 3060(a)(2) further provides, in pertinent part: 

“The franchise may file a protest with the board within 30 days after receiving a 60-day notice, 

satisfying the requirements of this section.”  Further, California Vehicle Code section 3060(a)(2) 
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provides, “When a protest is filed, the board shall advise the franchisor that a timely protest has 

been filed.”  The final condition of termination of a franchise is satisfied where, “[t]he franchisor 

has received the written consent of the franchisee, or the appropriate period for filing a protest has 

elapsed.”  Cal. Veh. Code §3060(a)(3) (emphasis added); see also Sonoma Subaru, Inc. v. New 

Motor Vehicle Bd. (1987) 189 Cal. App. 3d 13, 22 (concluding “[w]here no protest of the 

termination is filed within the allotted time, the Legislature's obvious intent is to let the franchisor 

treat the termination as final and effective”).  As to the notice by the franchisor, California Vehicle 

Code section 3060(a)(1)(C) sets forth the specific statutory language which must be contained in 

the notice regarding the dealer’s right to file a protest and the time frame within which to do so.   

Here, TSV’s Notice contained the language mandated by Section 3060(a)(1)(C), and it was 

in the proper format that made the specific content conspicuous.  The conspicuous language 

included the following:  

“NOTICE TO DEALER: You have the right to file a protest with the NEW MOTOR 
VEHICLE BOARD in Sacramento and have a hearing in which you may protest the 
termination of your franchise under provisions of the California Vehicle Code. You must file 
your protest with the board within 30 calendar days after receiving this notice or within 30 
days after the end of any appeal procedure provided by the franchisor or your protest right 
will be waived.” 

(Britt Decl., Ex. A).  The Notice was sent to Protestant and the Board on November 29, 2022, which 

was subsequently delivered to Protestant’s dealership address on November 30, 2022 and the Board 

on December 1, 2022.  (Britt Decl. ¶¶ 3-4, Exs. B-E).   

The clear language of Section 3060 establishes that a dealer may maintain a protest, and the 

Board has jurisdiction to hear the protest, only if the dealer timely files its protest “[w]ithin 30 days 

after receiving a 60-day notice, satisfying the requirements of this section.”  Cal. Veh. Code § 

3060(a)(2).  In this action, it cannot be reasonably disputed that the Notice was issued by TSV on 

November 29, 2022, by mail, and was received by Protestant and the Board on November 30, 2022 

and December 1, 2022, respectively. (Britt Decl. ¶¶ 3-4, Exs. B-E).  Accordingly, pursuant to section 
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3060(a)(2), Protestant was required to file any protest on or before January 3, 2023.1  However, 

Protestant did not file its Protest until January 24, 2023, 54 days after Protestant and the Board’s 

receipt of the Notice and well beyond the statutory filing deadline under California Vehicle Code 

section 3060(a)(2). 2  Therefore, it is clear the Board lacks jurisdiction to consider the Protest.   

The Board has repeatedly recognized that a dealer’s failure to timely file a protest is grounds 

for dismissal.  For example, in Eghtesad v. DaimlerChrysler, Protest No. PR-1928-04 (Cal. NMVB 

Dec. 16, 2004) (attached to TSV’s Request for Official Notice as Exhibit “1”), DaimlerChrysler 

issued a notice of intent to approve the relocation of two dealerships pursuant to California Vehicle 

Code section 3062.  In that case, the ALJ ruled that the protesting dealer failed to timely file its 

protest within the 20-day statutory period.  (Id., Proposed Ruling, p. 27, ¶¶ 99-100).  The ALJ also 

found that the dealer “received” the notice for purposes of section 3062 when it was delivered to 

the dealer’s address and the fact that the dealer did not open the envelope or read the notice until 10 

days later did not affect the statutory deadline to file the protest.  (Id., p. 26, ¶ 98).  Thus, because 

the protest was not timely, the ALJ determined that a hearing pursuant to § 3066 was not required 

and granted the motion to dismiss the protest with prejudice; the Board adopted the ALJ’s ruling.  

(Id., p. 31, ¶117; Id., Decision, p. 1). 

For a second example, in San Jose Yamaha Powersports v. Yamaha Motor Corp., Protest 

No. PR-2394-14 (Cal. NMVB Dec. 12, 2014) (attached to TSV’s Request for Official Notice as 

Exhibit “2”), involving a protest of a 60-day notice of termination pursuant to California Vehicle 

Code section 3060, the ALJ found that because proper notice was given and received and the 

protesting dealer failed to file a timely protest, the protest should be dismissed “[a]s there is no 

longer a ‘franchise’ in existence between the parties, and thus, [the protesting dealer] is no longer a 

‘franchisee’, . . . [and] the Board no longer has jurisdiction over the dispute and is without the power 

to act on the protest.”  (Id., Recommendation, p. 13, ¶ 53).  The ALJ further explained that dismissal 

 
1 The protest deadline of December 31, 2022, was a Saturday, and the next business day, January 
2, 2023 was an observed holiday. 
2 Assuming arguendo that Plaintiff did not receive the Notice until December 15, 2022 as alleged in 
the Protest (although contradicted by Federal Express tracking), Plaintiff would have had through 
January 16, 2023 to file its protest with the Board.  No filing on behalf of Protestant was attempted 
until January 20, 2023.  (The Protest is dated January 20, 2023 and was subsequently filed January 
24, 2023.) 
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is appropriate because “[i]t would be a waste of the Board’s resources and a waste of the resources 

of the parties to proceed to a hearing on the merits of the Protest if there is no longer a franchise in 

existence.”  (Id., p. 14, ¶ 54).  The findings of the ALJ were adopted and Board dismissed the protest 

with prejudice.    (Id., Order of Dismissal, p. 2).   

For a third example, in Paul Blanco’s Good Car Company Sacramento v. Kia Motors 

America, Inc., Protest No. PR-2617-19 (Cal. NMVB Aug. 15, 2019) (attached to TSV’s Request for 

official Notice as Exhibit “3”), also involving a protest of a 60-day notice of termination pursuant 

to California Vehicle Code section 3060, the ALJ found that because the protest was untimely filed, 

the Board has no jurisdiction over the matter and the protest must be dismissed with prejudice; the 

Board adopted ALJ’s order.  (Id., Proposed Order, p. 19, ¶ 47; Id., Decision, p. 1). 

In this case, TSV sent a 60-day notice of termination as prescribed by California Vehicle 

Code section 3060, the Notice was received by Protestant and the Board on December 1, 2022, 

Protestant failed to file its protest by January 3, 2023, thirty (30) days from receipt of the Notice.  

Because TSV met all the conditions of termination of a franchise (i.e., written notice satisfying the 

requirements of Cal. Vehicle Code section 3060, no timely protest by dealer, and the time frame for 

a dealer to protest had lapsed), TSV’s Notice, effectively terminated Protestant’s E-Z-GO franchise 

as of January 30, 2023.  Thus, the Board lacks jurisdiction over this matter and the Protest must be 

dismissed. 

 

III. CONCLUSION 

For the reasons outlined above, the Board lacks jurisdiction to consider the Protest and TSV 

respectfully requests that the Board dismiss the Protest with prejudice. 

 
 
DATED:  April 3, 2023      Respectfully submitted 
  
 By: /s/ Paul T. Collins   
  Amy M. Toboco (SBN 149508) 

Paul T. Collins (Admitted Pro Hac Vice) 
Patrick D. Quinn (Admitted Pro Hac Vice) 
 
Attorneys for Respondent   
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PROOF OF SERVICE 
(CCP § 1013(a) and 2015.5) 

The undersigned attorney certifies that on the 3rd day of April, 2023, the foregoing document 
entitled RESPONDENT TEXTRON SPECIALIZED VEHICLES INC.’S MOTION TO DISMISS 
PROTEST was served on all the appearing and/or interested parties in this action by placing  the 
original  a true copy thereof as follows: 

 [by ELECTRONIC SERVICE] - By transmitting such document(s) electronically 
from my e-mail address, paul.collins@nelsonmullins.com, to the person(s) at the electronic mail 
addresses listed in the attached Service List. 

Executed April 3, 2023 at Columbia, South Carolina. 
  
/s/ Paul T. Collins   
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Gavin M. Hughes, Esq.     Attorneys for Protestant 
Robert A. Mayville, Jr., Esq. 
LAW OFFICES OF GAVIN M. HUGHES 
4360 Arden Way, Suite I 
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Telephone: (916) 900-8022 
Email:  gavin@hughesdealerlaw.com 
  mayville@hughesdealerlaw.com 
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STATE OF CALIFORNIA 

NEW MOTOR VEHICLE BOARD 

In the Matter of the Protest of: 

 

I, Jason Britt, declare as follows: 

1. I am Assistant General Counsel for Respondent Textron Specialized Vehicles Inc. 

(“TSV”).  I am competent to attest to the matter set forth in this declaration and the attachments thereto.  

The following statements are made according to a complete review of TSV’s records kept in the 

regular and ordinary course of business.  If called to testify I could and would accurately testify to the 

following under oath. 

2. Per letter dated November 29, 2022, Brendan Sullivan, on behalf of TSV, sent a written 

notice to Protestant Let’s Ride Motorsports Inc. and the California Motor Vehicle Board of TSV’s 

NELSON MULLINS RILEY & SCARBOROUGH LLP 
Amy M. Toboco (SBN 149508) 
19191 South Vermont Avenue, Suite 900 
Torrance, CA 90502 
Telephone: 424.221.7400 
Facsimile: 424.221.7499 
E-Mail:  amy.toboco@nelsonmullins.com  
 
Paul T. Collins (admitted pro hac vice) 
Patrick D. Quinn (admitted pro hac vice) 
1320 Main Street / 17th Floor 
Post Office Box 11070 (29211-1070) 
Columbia, SC  29201 
Telephone: (803) 799-2000 
E-Mail: paul.collins@nelsonmullins.com  
            patrick.quinn@nelsonmullins.com  
 
Attorneys for Respondent  
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PROOF OF SERVICE 

PROOF OF SERVICE 
(CCP § 1013(a) and 2015.5) 

The undersigned attorney certifies that on the 3rd day of April, 2023, the foregoing document 
entitled DECLARATION OF JASON BRITT IN SUPPORT OF TEXTRON SPECIALIZED 
VEHICLES INC.’S MOTION TO DISMISS PROTEST was served on all the appearing and/or 
interested parties in this action by placing  the original  a true copy thereof as follows: 

 [by ELECTRONIC SERVICE] - By transmitting such document(s) electronically 
from my e-mail address, paul.collins@nelsonmullins.com, to the person(s) at the electronic mail 
addresses listed in the attached Service List. 

Executed April 3, 2023 at Columbia, South Carolina. 
  
/s/ Paul T. Collins   
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Pursuant to the California New Motor Vehicle Board’s (“Board”) Order Establishing Briefing 

Schedule Re: Respondent’s Motion to Dismiss Protest, Protestant, Let’s Ride Motorsports Inc (“Let’s 

Ride”), provides this Opposition to Respondent Textron Specialized Vehicles Inc.’s (“TSV”) Motion to 

Dismiss Protest (“Motion”).  Let’s Ride respectfully requests the Board deny TSV’s Motion.  

INTRODUCTION 

TSV’s Motion wholly ignores the effect of TSV’s July 29, 2022, Notice of Breach of Dealer 

Agreement (“Notice of Cure Period”) and the opportunity TSV provided Let’s Ride to cure the alleged 

deficiencies identified in the Notice of Cure Period.  Let’s Ride reasonably believed the Notice of Cure 

Period and related Cure Period constituted a franchisor “appeal procedure” as described in Vehicle Code 

section 3060.1 

After TSV issued the Notice of Cure Period, Let’s Ride took reasonable steps to correct the 

alleged deficiencies identified in the letter.  For example, the Notice of Cure Period identified the need 

to make improvements to Let’s Ride’s showroom layout, appearance, signage, and dedicated E-Z-GO 

floor space.  Despite sharing showroom space between Yamaha and E-Z-GO since January 2018, without 

any complaints from TSV, Let’s Ride acted to correct these alleged deficiencies by relocating its Yamaha 

product and its official address for Yamaha to its facility in Shafter, California.  Moreover, Let’s Ride 

has displayed prominent E-Z-GO signs on its facility sides since 2017; Let’s Ride has also displayed an 

E-Z-GO sign in the front of its facility since October 2019.   

Let’s Ride repeatedly attempted to order E-Z-GO products to display and sell from its showroom, 

including in October 2022 and throughout 2022.  However, TSV refused to provide  E-Z-GO products 

until Let’s Ride made the changes to its facility identified in the Notice of Cure Period. 

Despite Let’s Ride’s good faith efforts to correct the alleged deficiencies identified in the Notice 

of Cure Period, TSV never returned to evaluate the changes Let’s Ride made to cure the alleged areas of 

concern identified in the Notice of Cure Period.  When Let’s Ride received the Notice of Dealer 

Termination dated November 29, 2022 (“NOT”), it was not represented by counsel and reasonably 

believed TSV could not proceed with termination without ever checking whether Let’s Ride made the 

 

1 References to statutory code sections herein are to the California Vehicle Code unless otherwise 

stated. 
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changes identified in the Notice of Cure Period.  As a result, Let’s Ride understood TSV’s appeal process 

identified in the Notice of Cure Period had not yet ended, and it would have 30 calendar days following 

the end of the appeal procedure to file a Section 3060(a) Termination Protest.   

When it became apparent TSV might not return to verify Let’s Ride’s cure efforts and close the 

appeal process, Let’s Ride filed its January 20, 2022, Vehicle Code section 3060 Termination Protest 

(“Protest”).  Let’s Ride’s Protest is timely because TSV’s appeals process identified in the Notice of 

Cure Period never ended.  As a result, 30 days after the appeal process has not lapsed.   

BACKGROUND 

Let’s Ride has operated an E-Z-GO franchise since 2016.  (Declaration of Darren Fulce in 

Support of Protestant Let’s Ride Motorsports Inc’s Opposition to Respondent Textron Specialized 

Vehicles Inc.’s Motion to Dismiss Protest (“Fulce Decl.”) at ¶ 3.)  On or about June 18, 2021, Let’s Ride 

sought to order E-Z-GO vehicles from TSV to display and sell to E-Z-GO customers.  (Fulce Decl. at ¶ 

4 and Exhibit 1.) Despite emailing the order to Gil Salazar, Let’s Ride’s Dealer Sales Manager (“DSM”), 

on June 18, 2021, Mr. Salazar indicated Let’s Ride should not expect any product until February or 

March of 2022 due to effects of the COVID-19 Pandemic.  (Fulce Decl. at ¶¶ 4-5.) 

In February of 2022 and thereafter, Let’s Ride repeatedly attempted to order E-Z-GO product 

from TSV.  For example, when Mr. Salazar and Logan Fondren attended a meeting at the Let’s Ride’s 

facility on February 16, 2022, Let’s Ride’s President, Darren Fulce, attempted to provided Mr. Salazar 

and Mr. Fondren an order for new E-Z-GO vehicles, however, Mr. Salazar and Mr. Fondren refused to 

accept the order.  (Fulce Decl. at ¶ 6 and Exhibit 2.)   

On April 29, 2022, after unannounced visits by Mr. Fondren to Let’s Ride’s facility, Mr. Fulce 

proposed Mr. Fondren arrange an appointed time to visit the dealership so Mr. Fulce could ensure he 

would be present for the meeting.  (Fulce Decl. at ¶ 7.)  Mr. Fulce proposed creating an order for new E-

Z-GO vehicles during that meeting.  (Fulce Decl. at ¶ 7 and Exhibit 3.)  Mr. Fondren refused and instead 

proposed Let’s Ride fill out a mutual termination and release agreement.  (Fulce Decl. at ¶ 8 and Exhibit 

3.) 

  On May 10, 2022, Mr. Fondren and Steve Monteith met with Mr. Fulce.  (Fulce Decl. at ¶ 9 and 

Exhibit 2.)  The TSV representatives did not discuss Let’s Ride’s desire to order E-Z-GO products but 
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instead discussed the possible termination of the franchise agreement between the parties.  (Id.) 

When Mr. Fulce reached out to Mr. Fondren in October of 2022, Mr. Fondren made clear TSV 

would not fill orders for Let’s Ride unless and until there were changes made to Let’s Ride’s facility.  

(Fulce Decl. at ¶¶ 10-11 and Exhibit 4.)  Mr. Fondren stated, “the strategy was to make the necessary 

improvements to the shop before we discussed placing an order.”  (Fulce Decl. at ¶ 11 and Exhibit 4.)  

Mr. Fondren failed to provide any response to Mr. Fulce’s request for when Let’s Ride received an order 

form which would allow Let’s Ride to order E-Z-GO product.  (Id.) 

The foregoing shows Let’s Ride acted diligently in seeking to order E-Z-GO product from TSV 

throughout 2022.  TSV unlawfully refused to provide Let’s Ride E-Z-GO vehicles despite the existence 

of a valid franchise agreement and in violation of Vehicle Code section 11713.3, subdivision (a).   

On July 29, 2022, TSV provided Let’s Ride the Notice of Cure Period.  (Fulce Decl. at ¶ 12 and 

Exhibit 5.)  The Notice of Cure Period described alleged breaches of Section 3(a), 3(g), 4(a), 4(b), 4(d), 

5(a), 8(a), 10(a), 14(a), and 18 of the Dealer Agreement between TSV and Let’s Ride.  (Id. at Exhibit 5.) 

It also alleged Let’s Ride had not ordered E-Z-GO products from TSV in the preceding eighteen (18) 

months.  (Id.)  TSV’s representation was misleading because Let’s Ride repeatedly attempted to order 

E-Z-GO product from TSV as shown above—“the strategy” was to prevent Let’s Ride from ordering 

product unless and until Let’s Ride made “the necessary improvements to the shop.”  (See Fulce Decl. 

at ¶ 11 and Exhibit 4.)   

Even TSV’s Notice of Cure Period admitted Let’s Ride had attempted to submit at least two order 

forms that TSV rejected.  (Fulce Decl. at Exhibit 5, fn. 1.)  If TSV was legitimately concerned regarding 

Let’s Ride’s ordering of products, it should have assisted Let’s Ride in curing the alleged deficiencies in 

the two order forms, however, TSV took no such action. 

The Notice of Cure Period further referenced a commitment by Let’s Ride to “making 

improvements to your dealership’s showroom layout and appearance, signage, and dedicated E-Z-GO 

floor space such that your dealership could meet its obligations under the Agreement.”  (Fulce Decl. at 

Exhibit 5.)  The Notice of Cure Period provided Let’s Ride the opportunity to cure the alleged breaches 

within ninety (90) days of the letter.  (Id.)  TSV threatened termination if Let’s Ride did not cure the 

alleged deficiencies to TSV’s satisfaction.  (Id.) 
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Thereafter, Let’s Ride sought to correct the alleged facility deficiencies identified by TSV.  Let’s 

Ride ensured its signage prominently displayed it carried E-Z-GO products.  (Fulce Decl. at ¶ 13 and 

Exhibit 6.)  Moreover, Let’s Ride removed Yamaha product from its showroom and relocated its official 

address for Yamaha to its facility in Shafter, California.  (Fulce Decl. at ¶ 14 and Exhibit 7.)  This ensured 

Let’s Ride entire showroom was dedicated to E-Z-GO products.  (Id.) 

Let’s Ride anticipated TSV would return to determine whether Let’s Ride had cured the alleged 

facility deficiencies as described in the Notice of Cure Period.  (Fulce Decl. at ¶ 15.)  However, no TSV 

representative ever returned to determine if Let’s Ride had cured the alleged deficiencies identified in 

the Notice of Cure Period.  (Id.) 

On November 29, 2022, TSV issued the NOT.  (Fulce Decl. at Exhibit 8.)  Let’s Ride received 

the NOT on or around December 15, 2022.2  (Protest at ¶ 4.)  The language in the NOT identified Let’s 

Ride must file a protest within either (1) 30 calendar days after receiving the notice or (2) within 30 days 

after the end of any appeal procedure provided by the franchisor.  (Fulce Decl. at Exhibit 8.)  The NOT 

further alleged “Dealer took no corrective action” and continued to identify alleged facility and signage 

deficiencies.  (See id. at (e) and (f).)  The NOT also identified Let’s Ride’s alleged deficiency in ordering 

product.  (Id.) 

 However, Let’s Ride corrected the alleged facility and signage deficiencies (Fulce Decl. at ¶¶ 13-

14) and Let’s Ride was not being allowed to order E-Z-GO product from TSV until the facility and 

signage deficiencies were corrected to TSV’s satisfaction (see Fulce Decl. at ¶¶ 4-11 and Exhibit 4).  

Based on the Notice of Cure Period, Let’s Ride understood TSV would need to return to its facility to 

determine whether or not it had cured the facility and signage deficiencies before proceeding with 

termination.  (Fulce Decl. at ¶ 16.)  As a result, the 30-day period after any appeal procedure described 

in the NOT had not begun—TSV had never ended the Cure Period appeal process identified in the Notice 

of Cure Period by returning to Let’s Ride’s facility to determine if it had cured the alleged deficiencies.  

 

2 Even if Let’s Ride received the NOT earlier than December 15, 2022, as alleged by TSV in support 

of the Motion, the application of the deadline to file Let’s Ride’s Protest “within 30 days after the end 

of any appeal procedure” still has not expired because the cure process TSV offered as its appeal 

procedure has not ended and TSV has never returned to Let’s Ride to determine if it cured the alleged 

deficiencies identified by TSV.   
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(Id. at ¶ 15.)   

 On or about January 20, 2023, TSV still had not returned to Let’s Ride’s facility to determine if 

it had cured the alleged deficiencies.  (Fulce Decl. at ¶ 17.)  Let’s Ride’s President, Mr. Fulce, prepared 

and filed its Protest against the proposed termination in the event TSV never returned to determine if 

Let’s Ride had cured the alleged deficiencies identified in the Notice of Cure Period.  (Id.)  Let’s Ride 

was not represented by counsel at the time it received the NOT or when it filed the Protest.   

 On or about March 9, 2023, Let’s Ride filed a Substitution of Attorney replacing its pro per 

representation with representation from the Law Offices of Gavin M. Hughes.  On April 3, 2023, TSV 

filed its Motion. 

DISCUSSION 

 Let’s Ride’s Protest is timely because TSV never returned to determine if Let’s Ride cured the 

alleged deficiencies identified in the Notice of Cure Period.  (See, infra, Part I.)  None of the prior non-

precedential protest proceedings cited by TSV show the Board lacks jurisdiction over Let’s Ride’s 

Protest.  Moreover, Sonoma Subaru, Inc. v. New Motor Vehicle Bd. (1987) 189 Cal.App.3d 13 (“Sonoma 

Subaru”) does not show the Board lacks jurisdiction over Let’s Ride’s Protest.  (See, infra, Part II.) 

I. LET’S RIDE’S PROTEST IS TIMELY. 

TSV’s Motion argues Let’s Ride’s Protest was filed 54 days and at least 34 days after receipt of 

the NOT and, as a result, the Board allegedly lacks jurisdiction to hear Let’s Ride’s Protest.  (See Motion 

at 5:1-4 and 5: fn. 2.)  However, TSV ignores it started a cure process it never ended.  Because TSV 

never returned to Let’s Ride to determine if Let’s Ride had cured the alleged deficiencies identified by 

TSV, the appeal process TSV began by issuing the Notice of Cure Period did not expire.  Because Section 

3060(a) provides for the filing of a protest either (1) 30 calendar days after receiving the NOT or (2) 30 

days after the end of any appeal procedure provided by the franchisor, Let’s Ride’s Protest was timely 

with regard to the second of the two deadlines. 

California Vehicle Code section 3060 subdivision (a)(2) permits a franchisee to file a protest with 

the Board “within 30 days after the end of any appeal procedure provided by the franchisor….”  (Cal. 

Veh. Code, § 3060, subd. (a)(2) (emphasis added).)  The Vehicle Code does not define what constitutes 

an appeal procedure, however, the Vehicle Code includes any appeal procedure provided by the 
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franchisor.  (Id.) 

Here, Let’s Ride understood the Cure Period provided for in the Notice of Cure Period to be a 

type of appeal procedure offered by TSV.  (Fulce Decl. at ¶ 16.)  Let’s Ride’s understanding was 

reasonable because the Notice of Cure Period provided a period of time for Let’s Ride to cure alleged 

facility deficiencies.  (Fulce Decl. at Exhibit 5.)  It also indicated “[i]f the breaches are not remedied to 

Company’s satisfaction, and in Company’s sole discretion, at the end of the Cure Period, TSV will 

initiate termination of the Agreement pursuant to Section 24(c) and in accordance with any applicable 

state law.”  (Id.) 

The Notice of Cure Period conditioned termination on whether the alleged breaches were 

remedied to TSV’s satisfaction.  (Fulce Decl. at Exhibit 5.)  Because TSV never returned to check to see 

if Let’s Ride cured the alleged deficiencies identified in the Notice of Cure Period (Fulce Decl. at ¶ 15), 

Let’s Ride reasonably believed TSV had not yet determined in its sole discretion whether Let’s Ride 

cured the alleged deficiencies.  Let’s Ride relied on the Notice of Cure Period when it ensured Let’s 

Ride’s facility prominently displayed E-Z-GO signage and relocated its Yamaha operations to Shater, 

California.  (Fulce Decl. at ¶¶ 13-14.)   

Let’s Ride also attempted to order E-Z-GO product from TSV, however TSV failed to allow 

Let’s Ride to order product.  (See Fulce Decl. at ¶¶ 4-11.)  Mr. Fondren admitted “the strategy” was to 

have Let’s Ride make facility improvements before he would discuss placing an order for Let’s Ride.  

(Fulce Decl. at Exhibit 4.)  Moreover, even TSV’s Notice of Cure Period identified at least two order 

forms Let’s Ride attempted to submit but TSV rejected without attempting to have Let’s Ride correct 

any alleged deficiencies.  (Fulce Decl. at Exhibit 5, fn. 1.) 

TSV’s NOT alleged Let’s Ride had taken “no corrective action and continues to fail to comply 

with its obligations as an E-Z-GO dealer.”  (Fulce Decl. at Exhibit 8.)  However, TSV could not know 

whether Let’s Ride had taken any corrective action because TSV had not visited the Let’s Ride’s facility.  

(See Fulce Decl. at ¶ 15.)  As a point of fact, Let’s Ride had taken corrective action during the Cure 

Period and prior to the NOT—the NOT was factually wrong.  (Fulce Decl. at ¶¶ 13-14.)  As a result, 

upon receipt of the NOT, Let’s Ride anticipated TSV would return to Let’s Ride’s facility to determine 

whether any corrective action had been taken and whether it cured TSV’s alleged breaches to TSV’s 
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satisfaction.  (Fulce Decl. at ¶ 16.)  Let’s Ride’s reasonably believed its deadline to file its Protest would 

begin after TSV’s return visit to determine whether Let’s Ride had cured the alleged facility deficiencies.   

TSV’s Notice of Cure Period was “any appeal procedure” described by Section 3060(a).  TSV’s 

failure to return to Let’s Ride’s facility to determine whether Let’s Ride cured the alleged facility 

deficiencies means the appeal procedure has not yet ended, and Let’s Ride’s Protest cannot be more than 

30 days after the end of the appeal procedure.   

II. THE PROTEST DECISIONS THE MOTION RELIES ON DO NOT SHOW THE BOARD 

LACKS JURISDICTION OVER THIS PROTEST; LET’S RIDE’S FRANCHISE STILL 

EXISTS AND CONTINUED TO EXIST AT THE TIME IT FILED ITS PROTEST. 
 
TSV’s Motion relies on Eghtesad v. DaimlerChrysler (Cal. NMVB, Dec. 16, 2004) Protest No. 

PR-1928-04 (“Eghtesad”), San Jose Yamaha Powersports v. Yamaha Motor Corp. (Cal. NMVB, Dec. 

12, 2014) Protest No. PR-2394-14 (“San Jose Yamaha”), and Paul Blanco’s Good Car Company 

Sacramento v. Kia Motors America, Inc. (Cal. NMVB, Aug. 15, 2019) Protest No. PR-2617-19 (“Paul 

Blanco”) to argue the Board lacks jurisdiction over Let’s Ride’s Protest.  (Motion at 5:5-6:10.)  TSV 

asks the Board to take official notice of the three protest decisions pursuant to California Evidence Code 

sections 452(a) and 452(c) and California Government Code section 11515 through TSV’s 

accompanying Request for Official Notice in Support of Respondent Textron Specialized Vehicles Inc.’s 

Motion to Dismiss Protest (“Request for Official Notice”). 

As an initial matter, none of the protests cited by TSV in support of its Motion may be relied on 

by the Board in deciding Let’s Ride’s Protest.  California Government Code section 11425.60 provides, 

“A decision may not be expressly relied on as precedent unless it is designated as a precedent decision 

by the agency.”  (Cal. Gov’t Code, § 11425.60, subd. (a).)  None of the Board decisions cited by TSV 

have been designated as precedent.   

TSV cannot circumvent the requirements of Government Code section 11425.60 by asking the 

Board take official notice of the protest decisions because this would improperly invalidate the other 

requirements of Section 11425.60.  A precedent decision is required to be maintained in an index that 

must be updated annually and shall be made available to the public including through the California 

Regulatory Notice Register.  (Cal. Gov’t Code, § 11425.60, subd. (c).)  Relying on the protest decisions 

by way of TSV’s Request for Official Notice would violate the necessary legislative requirements before 
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the Board may rely on a decision as precedent. 

Moreover, the factual circumstances of Eghtesad, San Jose Yamaha, and Paul Blanco show they 

are factually distinct from the circumstances of Let’s Ride’s Protest.  Eghtesad concerned a relocation 

protest where different policy implications are important to the consideration.  For example, in a 

relocation protest, there is an existing dealer who has an interest in the protesting dealer filing a timely 

protest compared to a termination protest where this policy concern does not exist.  (Compare Cal. Veh. 

Code, § 3062 with Cal. Veh. Code, § 3060, subd. (a).)  Moreover, Eghtesad did not involve a cure period 

or any franchisor appeal process. 

In San Jose Yamaha, the protesting dealer failed to participate in discovery and failed to submit 

any opposition to the franchisor’s Motion to Dismiss.  The protesting dealer’s failure to participate in 

the protest proceeding was an independent ground for the Board dismissing the protest in San Jose 

Yamaha.  (San Jose Yamaha at p. 14, ¶¶ 55-58.)  In contrast, Let’s Ride is participating in this Protest 

(most recently by way of this Opposition) and no discovery has occurred.   

Moreover, the second notice of termination in San Jose Yamaha was received by the protesting 

dealer on September 17, 2014.  (San Jose Yamaha at p. 3, ¶ 11.)  As a result, when the proposed decision 

was issued on December 2, 2014, no protest had been filed for approximately 77 days after the second 

notice of termination.  (Id.)  As a result, the franchise in San Jose Yamaha had been terminated for weeks 

making the protest moot.  In contrast, Let’s Ride’s protest was filed before TSV’s termination became 

effective.  The Board continues to have jurisdiction over Let’s Ride’s Protest because Let’s Ride’s 

franchise still exists pending a final determination by the Board.   

In Paul Blanco, similar to San Jose Yamaha, the protesting dealer filed a protest 90 days after 

receipt of the notice of termination.  (Paul Blanco at p. 4, fn. 6.)  Because the protest was filed after 60 

days from receipt of the notice of termination, the Board also lacked jurisdiction because the franchise 

had been terminated by operation of law weeks before the protest was filed—at the time of the protest 

in Paul Blanco, no franchise existed.  (See id.)  In contrast, Let’s Ride’s E-Z-GO franchise continues to 

exist and the Board continues to have jurisdiction over Let’s Ride’s Protest.   

In addition to the protests expressly relied on by TSV, Sonoma Subaru does not show the Board 

lacks jurisdiction over Let’s Ride’s Protest.    Sonoma Subaru concerned a protesting dealer who had 
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previously filed two timely protests in response to 15-day notices of termination (i.e., within 10 days of 

receipt of the notice).  (Sonoma Subaru, supra, 189 Cal.App.3d at pp. 18-20.)  The dealer then filed a 

third protest 15 days after receipt of a 15-day notice of termination.  (Id.)  The court in Sonoma Subaru 

declined to extend a “good cause” exception to the 10-day deadline for 15-day notices of termination.  

(Id. at p. 20.)  The Sonoma Subaru decision also focused on the policy implications of the legislature 

providing for a shortened period for termination in special enumerated circumstances.  (Id. at p. 21.) 

However, here Let’s Ride’s Protest does not concern the 15-day notice of termination provisions 

of Section 3060 and the policy reasons underlying the Sonoma Subaru decision do not apply.  Moreover, 

unlike the Sonoma Subaru decision, TSV never returned to see if Let’s Ride accomplished the cure 

provided for in the Notice of Cure Period.  In contrast, Subaru learned Sonoma had lost its flooring line 

of credit and did not obtain a new source of flooring prior to issuing the third notice of termination.  

(Sonoma Subaru, supra, 189 Cal.App.3d at p. 18.) 

As the foregoing discussion shows, the Board lacks jurisdiction when a franchisee files a protest 

after its franchise has already been terminated.  Let’s Ride filed its Protest before TSV’s termination 

became effective.  As a result, the Board still possesses jurisdiction to decide Let’s Ride’s Protest.  

Moreover, Let’s Ride’s Protest is timely based on TSV never returning to end the cure period which 

constituted an appeal procedure offered by TSV.  (See, supra, Part I.) 
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ATTORNEYS FOR PROTESTANT 
 

 

 

 STATE OF CALIFORNIA 

 

 NEW MOTOR VEHICLE BOARD 

 

In the Matter of the Protest of: 
 
 
Let’s Ride Motorsports Inc, 

 

 Protestant, 

 

 v. 

 

Textron Specialized Vehicles Inc. (“TSV”),  

 

                        Respondent. 

 
 

 
 
 
 
 
 
 
 
 
 

Protest No. PR-2815-23 
 

DECLARATION OF DARREN FULCE IN 

SUPPORT OF PROTESTANT LET’S 

RIDE MOTORSPORTS INC’S 

OPPOSITION TO RESPONDENT 

TEXTRON SPECIALIZED VEHICLES 

INC.’S MOTION TO DISMISS PROTEST 

 

     
 

 
 

 

 

 

I, Darren Fulce, declare as follows: 

1. I am the President of Let’s Ride Motorsports, Inc. (“Let’s Ride”), the Protestant in the 

above titled Protest pending before the California New Motor Vehicle Board.  Let’s Ride is located at 

5959 Rosedale Hwy, Bakersfield, California.  I have personal knowledge of the facts set forth in this 

declaration and could and would testify competently to them under oath if called as a witness. 

5-1-23
VIA EMAIL

5-1-23

am

amartinez
Date Stamp

amartinez
Filed
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2. I provide this declaration in support of the accompanying and concurrently filed 

Protestant Let’s Ride Motorsports Inc’s Opposition to Respondent Textron Specialized Vehicles Inc.’s 

Motion to Dismiss Protest (“Opposition”). 

3. In or about 2016, Let’s Ride entered into an E-Z-GO franchise agreement with 

Respondent, Textron Specialized Vehicles, Inc. (“TSV”).  Let’s Ride has operated an E-Z-GO franchise 

since 2016.   

4. On or about June 18, 2021, Let’s Ride emailed an E-Z-GO My’22 Consumer Order Form 

to Gil Salazar, our DSM at the time.  A true and correct copy of the order form Let’s Ride emailed to 

Mr. Salazar is attached hereto as Exhibit 1. 

5. After emailing Mr. Salazar the order form, Mr. Salazar responded and informed Let’s 

Ride it should not expect product until February or March of 2022 due to COVID.   

6. On February 16, 2022, Mr. Salazar and Logan Fondren attended a meeting with me at the 

Let’s Ride facility.  During the meeting, I attempted to give Mr. Salazar and Mr. Fondren an order for 

new E-Z-GO vehicles, however, they would not accept Let’s Ride’s Order.  A true and correct copy of 

an email chain that refreshed my recollection concerning the timing of the meeting is attached hereto as 

Exhibit 2.  The notes written to the right side of the “I stopped by on 2/16” phrase are my notes in 

response to Mr. Fondren’s email.   

7. Attached hereto as Exhibit 3 is a true and correct copy of an email chain between Mr. 

Fondren and myself dated most recently May 2, 2022.  In the email chain, I propose Mr. Fondren make 

an appointment for his visits so I can make sure to be available at the Let’s Ride facility for his visits.  I 

also proposed creating a Let’s Ride order for new E-Z-GO vehicles during the meeting.   

8. In response to my April 29, 2022, email, Mr. Fondren refused to provide a date to meet 

with me and my team.  Mr. Fondren proposed we instead fill out and return a mutual termination and 

release agreement.  I did not intend to terminate Let’s Ride’s E-Z-GO franchise and continue to plan to 

carry E-Z-GO product.  I reaffirmed our commitment to carry E-Z-GO product in my April 29, 2022, 

email. 

9. As shown in Exhibit 2, Mr. Fondren sought to set up a meeting for Tuesday, May 10, 

2022, for Mr. Fondren, Steve Monteith, and I.  I attended the meeting with Mr. Fondren and who I 
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believe to be Mr. Monteith.  Mr. Fondren and Mr. Monteith did not discuss Let’s Ride’s desire to order 

E-Z-GO products but instead discussed the voluntary termination of the Let’s Ride E-Z-GO franchise 

agreement.   

10. Attached hereto as Exhibit 4 is a true and correct copy of an email chain between Mr. 

Fondren and myself dated most recently October 21, 2022.  In my October 17, 2022, email, I am asking 

Mr. Fondren when he sent an order form with which Let’s Ride could make an order.  I was again seeking 

to order E-Z-GO products from TSV with the appropriate order form.     

11. Mr. Fondren responded to my October 17, 2022, email by stating in the first sentence, 

“After our initial conversation in February, the strategy was to make the necessary improvements to the 

shop before we discussed placing an order.”  Mr. Fondren did not provide me either an order form with 

which to make an order or provide the date on which he allegedly provided such an order form. 

12. Within approximately a week of July 29, 2022, Let’s Ride received a letter from TSV’s 

Corporate Counsel with the subject line “Notice of Breach of Dealer Agreement” (“Notice of Cure 

Period”).  A true and correct copy of the letter is attached hereto as Exhibit 5.   

13. After receipt of the Notice of Cure Period, I acted to correct the alleged facility 

deficiencies identified by TSV.  Attached hereto as Exhibit 6 is a photograph of the front of Let’s Ride’s 

facility.  The photograph fairly depicts the front on the Let’s Ride facility since approximately October 

2019.  The Let’s Ride facility currently displays the E-Z-GO trademark to the right of the front doors as 

depicted in the photograph.  Let’s Ride also displays E-Z-GO signage on the east and west sides of its 

facility.  The signage on the east and west sides of the facility have been displayed since 2017.  I ensured 

the signage on the Let’s Ride facility prominently displayed Let’s Ride carries E-Z-GO products. 

14. Even though we have operated our showroom with Yamaha and E-Z-GO since January 

2018 without any complaints from TSV, I also removed Yamaha product from Let’s Ride’s showroom 

and relocated our official address for Yamaha to our facility in Shafter, California.  A true and correct 

copy of Let’s Ride’s showroom after we moved our official Yamaha address to Shafter, CA is attached 

hereto as Exhibit 7.  The showroom is clear of Yamaha products and entirely dedicated to E-Z-GO 

products. 

/// 
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STATE OF CALIFORNIA 

NEW MOTOR VEHICLE BOARD 

Respondent Textron Specialized Vehicles Inc. (“TSV”), by and through its undersigned 

counsel, submits the following Reply in support of its Motion to Dismiss Protest in the above-

captioned matter. 

I. INTRODUCTION 

In its Opposition, Protestant Let’s Ride Motorsports, Inc. (“Protestant”) is asking the New 

Motor Vehicle Board (the “Board”) to ignore the plain and clear statutory language as well as 

legislative intent of California Vehicle Code section 3060.  Specifically, Protestant asks the Board to 

construe TSV’s notice of breach1 of the E-Z-GO Retail Dealership Agreement between TSV and 

1 For the first time in its Opposition, Protestant alleges that TSV sent Protestant a notice of breach 
dated July 29, 2022 and Protestant made attempts to cure the breaches identified in the notice of 
breach.  In fact, the Protest is devoid of any allegations whatsoever regarding any occurrences prior to 

NELSON MULLINS RILEY & SCARBOROUGH LLP
Amy M. Toboco (SBN 149508) 
19191 South Vermont Avenue, Suite 900 
Torrance, CA 90502 
Telephone: 424.221.7400 
Facsimile: 424.221.7499 
E-Mail:  amy.toboco@nelsonmullins.com  

Paul T. Collins (admitted pro hac vice) 
Patrick D. Quinn (admitted pro hac vice) 
1320 Main Street / 17th Floor 
Post Office Box 11070 (29211-1070) 
Columbia, SC  29201 
Telephone: (803) 799-2000 
E-Mail: paul.collins@nelsonmullins.com  
            patrick.quinn@nelsonmullins.com  

Attorneys for Respondent  

In the Matter of the Protest of:

Let’s Ride Motorsports Inc.,  

Protestant,  

v.  

Textron Specialized Vehicles Inc.,  

Respondent. 

Case No. PR-2815-23  

RESPONDENT TEXTRON 
SPECIALIZED VEHICLES INC.’S 
REPLY IN SUPPORT OF MOTION TO 
DISMISS PROTEST 

Hearing Date:  May 18, 2023 
Time: 9:00 a.m. 

5-8-23

am

5-8-23

VIA EMAIL

amartinez
Date Stamp

amartinez
Filed
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Protestant (the “Agreement”) which provided Protestant with ninety (90) days to cure the breaches 

as creating an “appeal procedure” within the meaning of California Vehicle Code section 

3060(a)(2).  (See Protestant’s Opposition to Respondent TSV’s Motion to Dismiss Protest (“Opp.”) 

at 6-7).  According to Protestant, this purported appeal procedure exists in perpetuity, or at least 

until TSV visits Protestant’s facility in-person, despite the fact that the notice of breach expressly 

provided that the decision to initiate termination of the Agreement at the end of the cure period was 

at TSV’s “sole discretion” and TSV exercised said sole discretion by issuing the written notice of 

termination dated November 29, 2022 to Protestant and the Board (the “Notice”).  (See Opp. at 7). 

Protestant argues that TSV’s failure to return to Protestant’s facility to determine whether 

Protestant cured the alleged deficiencies identified in the notice of breach means the 90-day notice 

of cure period or “appeal process” has not lapsed.  (Opp. at 5).  Consequently, Protestant contends 

it has thirty (30) calendar days following the end of the appeal procedure (which is purportedly 

ongoing) to file a termination protest and, thus, the Protest, although admittedly filed more than 30 

days after receipt of the Notice, was timely filed.  (See Opp. at 5).  Additionally, Protestant contends 

that the Board has jurisdiction over the Protest simply because Protestant filed the Protest before 

the effective date of termination.  (See Opp. at 10). 

Protestant’s arguments are illogical and unsound, and do not support any viable basis to 

contest the termination which was automatically effective January 30, 2023, sixty (60) days from 

the date Protestant and the Board received the Notice based on Protestant’s failure to file the Protest 

within 30 (thirty) days of Protestant’s receipt of the Notice.  These facts cannot be reasonably 

disputed.  Because Protestant failed to timely file the Protest, the Board does not have jurisdiction 

over the Protest.  Moreover, it would be futile and a waste of public funds for the Board to conduct 

a hearing on any disputes concerning facts improperly raised for the first time in Protestant’s 

Opposition.  (See Opp. at 11 (requesting a preliminary hearing to resolve any “factual disputes 

December 15, 2022, the date Protestant alleges it received the Notice.  For this reason, the notice of 
breach, which was superseded by the Notice, should not be considered by the Board in ruling on 
TSV’s Motion to Dismiss.  See, e.g., Laabs v. City of Victorville, 163 Cal. App. 4th 1242, 1252-58, 
78 Cal. Rptr. 3d 372, 386 (2008), as modified on denial of reh'g (July 7, 2008) (holding that the 
plaintiff cannot introduce new issues through new factual allegations raised for the first time in the 
plaintiff’s opposition brief).  
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concerning when TSV’s Notice of Cure Period may have ended”)).   

II. PROTESTANT RECEIVED THE STATUTORY NOTICE AND FAILED TO 
TIMELY PROTEST 

Protestant does not allege any defect in the statutory notice provided to it; rather, Protestant 

argues that the 90-day notice of cure period provided in the notice of breach, which pre-dated the 

Notice, created an “appeal procedure” under California Vehicle Code section 3060(a)(2).  (Opp. at 

8).  Protestant acknowledges that it did not file the Protest within thirty days of receipt of the Notice,2

and relies solely on the cure period which it alleges has not expired because TSV allegedly did not 

return to “[Protestant’s] facility to determine whether any corrective action had been taken and 

whether it cured TSV’s [sic] alleged breaches to TSV’s satisfaction.”  (Opp. at 7-8).  Protestant’s 

argument is flawed for several reasons.   

First, the cure period provided in the notice of breach was for a limited duration, ninety days 

of the notice of breach, and thus expired October 27, 2022.3 Thus, even assuming that the notice of 

breach created an appeal procedure (which, as explained below, it did not), that procedure 

terminated on its own terms by no later than October 27, 2022, and so the Protest remains untimely. 

See Cal. Veh. Code § 3060(a)(2) (“The franchisee may file a protest with the board . . . within 10 

days after the end of any appeal procedure provided by the franchisor.”).  

Second, pursuant to the notice of breach, it was within TSV’s “sole discretion” to terminate 

the Agreement pursuant to Section 24(c) of the Agreement and in accordance with California law.  

TSV exercised its discretion by issuing the Notice more than thirty (30) days after the expiration 

of the cure period.   

Third, the Notice superseded the notice of breach and clearly provided Protestant with notice 

that the Agreement would terminate on January 30, 2023.  (See Declaration of Jason Britt (“Britt 

Decl.) ¶ 2, Ex. A).  TSV’s Notice contained the language mandated by California Vehicle Code 

section 3060(a)(1)(C), and it was in the proper format that made the specific content conspicuous.  

2 For purposes of TSV’s Motion to Dismiss, it is immaterial whether or not Protestant received the 
Notice on November 30, 2022 or December 15, 2022 (as alleged by Protestant).  The Protest is 
still untimely filed. 
3 Conveniently, Protestant only once acknowledges that the duration of the cure period was ninety 
(90) days.  (See Opp. at 4). 



N
E

L
S

O
N

 M
U

L
L

IN
S

 R
IL

E
Y

 &
S

C
A

R
B

O
R

O
U

G
H

 L
L

P

A
T

T
O

R
N

E
Y

S
 A

T
 L

A
W

L
O

S
 A

N
G

E
L

E
S

4 

RESPONDENT TEXTRON SPECIALIZED VEHICLES INC.’S REPLY IN SUPPORT OF MOTION TO DISMISS 
PROTEST 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The conspicuous language included the following:  

NOTICE TO DEALER: You have the right to file a protest with the NEW MOTOR 
VEHICLE BOARD in Sacramento and have a hearing in which you may protest the 
termination of your franchise under provisions of the California Vehicle Code. You must file 
your protest with the board within 30 calendar days after receiving this notice or within 30 
days after the end of any appeal procedure provided by the franchisor or your protest right 
will be waived. 

(Britt Decl., Ex. A).  Despite the foregoing clear and conspicuous language which provided 

Protestant with the requisite statutory notice that it had thirty (30) days to file a protest, Protestant 

now contends that “it reasonably believed TSV could not proceed with termination without ever 

checking whether Let’s Ride made the changes identified in the Notice of Cure Period.”  (Opp. at 

2-3).   

Fourth, TSV’s Notice stated that the Agreement was being terminated pursuant to Section 

24(c) of the Agreement.  Thus, if Protestant had any questions concerning the alleged “appeal 

procedure,” it should have directed its attention to Section 24(c) of the Agreement which sets forth 

the termination procedure, which (unsurprisingly) does not include any appeal process or procedure 

in the event of termination. (See Supplemental Declaration of Jason Britt (“Supp. Britt Decl.”) ¶¶ 

2-3, Ex. A).   

Fifth, Protestant does not allege that it requested an appeal nor requested that TSV visit its 

facility.  Notably missing from the Protest (and Opposition) are any allegations that there was any 

correspondence between the parties after October 27, 2022, the expiration of the 90-day cure period 

provided in the notice of breach.  (See generally Protest; see also Declaration of Darren Fulce 

(“Fulce Decl.”)).  Rather, Protestant alleges that it idly waited for TSV to visit Protestant’s facility 

and continued to wait after the expiration of the 30-day statutory period to file a protest, before filing 

the Protest.  (Opp. at 3-6).   

In sum, there was no reasonable basis for Protestant to believe that, notwithstanding the 

issuance of the Notice dated November 29, 2022, Protestant was engaged in an appeal process that 

tolled the deadline to file this Protest.  Moreover, it was also not reasonable for Protestant to wait 

on TSV to visit Protestant’s facility before exercising its right to protest under the California Vehicle 

Code. Because TSV has no appeal procedure (whether under the Agreement, Notice, notice of 
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breach, or other written document or correspondence between the parties), Protestant was required 

to file its Protest within thirty (30) days of receipt of the Notice.  Protestant’s failure to do so 

mandates the dismissal of the Protest with prejudice.  

III. THE BOARD DOES NOT HAVE JURISDICTION OVER AN UNTIMELY 
PROTEST  

California Vehicle Code section 3060(a)(2) provides, “When a protest is filed, the board 

shall advise the franchisor that a timely protest has been filed.”  TSV met all the conditions of 

termination of a franchise; that is, proper notice satisfying the requirements of Cal. Vehicle Code 

section 3060 was given and received and Protestant failed to timely file a protest.  See Cal. Veh. 

Code §3060(a)(3) (The final condition of termination of a franchise is satisfied where, “[t]he 

franchisor has received the written consent of the franchisee, or the appropriate period for filing a 

protest has elapsed.”) (emphasis added); see also Sonoma Subaru, Inc. v. New Motor Vehicle Bd.

(1987) 189 Cal. App. 3d 13, 22 (concluding “[w]here no protest of the termination is filed within 

the allotted time, the Legislature's obvious intent is to let the franchisor treat the termination as final 

and effective”); San Jose Yamaha Powersports v. Yamaha Motor Corp., Protest No. PR-2394-14 

(Cal. NMVB Dec. 12, 2014) (TSV’s Request for Official Notice, Ex. 2, Recommendation by ALJ 

Anthony M. Skrocki, p. 13 ¶¶ 49, 53). 

Thus, TSV’s Notice effectively terminated Protestant’s E-Z-GO franchise as of January 30, 

2023.  The fact that Protestant filed the Protest before the effective date of termination has no bearing 

on the status of the termination despite Protestant’s contention otherwise.  (Opp. at 9).  Where 

similar arguments were presented in a case also involving an untimely protest of a 60-day notice of 

termination before Administrative Law Judge Anthony M. Skrocki, Judge Skrocki specifically 

found (and the Board adopted his findings) that because proper notice was given and received and 

the protesting dealer failed to file a timely protest, the protest should be dismissed “[a]s there is no 

longer a ‘franchise’ in existence between the parties, and thus, [the protesting dealer] is no longer a 

‘franchisee’, . . . [and] the Board no longer has jurisdiction over the dispute and is without the power 

to act on the protest.”  (San Jose Yamaha Powersports, Protest No. PR-2394-14 (TSV’s Request for 

Official Notice, Ex. 2, Recommendation, p. 13, ¶ 53)).  Judge Skrocki further opined, “[e]ven if 
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there is some basis for finding continuing jurisdiction over the Protest (perhaps because there was 

a ‘franchise’ in existence when the protest was filed and San Jose Yamaha was a ‘franchise’ at the 

time), . . . the issues raised by the notice and protest filed in response thereto are moot as there is no 

longer a franchise in existence.”  (TSV’s Request for Official Notice, Ex. 2, Recommendation, p. 

13 ¶ 54).4

The clear language of Section 3060 establishes that a dealer may maintain a protest, and the 

Board has jurisdiction to hear the protest, only if the dealer timely files its protest “[w]ithin 30 days 

after receiving a 60-day notice, satisfying the requirements of this section.”  Cal. Veh. Code § 

3060(a)(2).  In this action, it cannot be reasonably disputed that the Notice was issued by TSV on 

November 29, 2022, by mail, and was received by Protestant and the Board on November 30, 2022 

and December 1, 2022, respectively. (Britt Decl. ¶¶ 3-4, Exs. B-E).  Accordingly, pursuant to 

California Vehicle Code section 3060(a)(2), Protestant was required to file any protest on or before 

January 3, 2023.  Also undisputed is the fact that Protestant waited until January 24, 2023 to file the 

Protest.5  For these reasons, it is clear the Board lacks jurisdiction over this matter, and thus, the 

Protest must be dismissed. 

IV. CONCLUSION 

For the reasons outlined above, TSV respectfully requests that the Board dismiss the Protest 

with prejudice. 

DATED:  May 8, 2023     Respectfully submitted, 

4 Protestant’s Opposition takes issue with Respondent’s citation to non-precedential Board 
decisions. Regardless of whether these decisions were formally designated as precedent, the Board’s 
recent decisions in those actions are highly instructive and pertinent on the scope of its jurisdiction 
and how a dealer’s failure to timely exercise its protest rights divests the Board of subject matter 
jurisdiction.  Both decisions interpret the protest procedures strictly and demonstrate that an 
untimely protest cannot be excused for the sake of equity or other considerations. 
5 Assuming arguendo that Protestant did not receive the Notice until December 15, 2022 as alleged 
in the Protest (although contradicted by Federal Express tracking), the deadline for Protestant to file 
the Protest would have been January 16, 2023.

By: /s/Paul T. Collins
Amy M. Toboco (SBN 149508)
Paul T. Collins (Admitted Pro Hac Vice) 
Patrick D. Quinn (Admitted Pro Hac Vice) 

Attorneys for Respondent
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good n good on o , 
, , o o n

by p oy o h v h n ng o
p oy

By Mutual Consent.  Dealer’s appointment may be terminated by mutual consent of 

25.

pon xp on on o h g , o
n , o v b

y o h p y p o p y

u o by o

ov g o o by k
o d o o o p

o k d o
o o p o

o p n n y on o
n .

b. o p y wi h qu n o 
v p ou d by o p

bu o x ud ng o
o y , by n ng n o ng o p Al

ob g n 25 v v xp on on o h
g n . n o n h un
qu n o h g n y ob g o h n

25. o p wi h by .

’s existing and potential customers
.  

26.
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’s current buy back policy, the 

template upon request. Dealer’s failure to provide the inventory listing in an appropriate 

by upon 

may enter the Dealer’s 

b.

Dealer’s obligation under this paragraph shall be deducted from any amounts owed by 
, 

26

.

’s 
Current Parts Catalogue. For purposes of repurchase, “Discontinued Parts” and 
“ arts” are considered non

27.

ny b nd xp on on o
h g n , h o o u
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v o xp on n on o h g n n
n p x by v o h g ,

gov by o v p ov h g n un
p x n ng h g n .

28.

pon no o , gn h g n gh ob g
h g n o o o o

h n o . g o h g n , n
ho n , n p n o .

29.

b.

costs and expenses related thereto (including, but not limited to, reasonable attorneys’ fees 
and costs), from claims and lawsuits arising from or in relation to the Dealer’s: (i) 

’s or 
any affiliate’s patents, copyrights, design protections or other intellectual pro –

’s or any 
affiliate’s trademarks, copyrights, service marks of other licensed marks –

.

30. ENC

h g n do no g n p oy p b
o o . no o
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g o p oy o

o o o p h d y by p on
g n o

o o u ob g on on o
o n n o .

31.

b. o n o n o h g un v d o
u on o n o n o k p o o
n o od o n x y o o p y wi h

.

32.

Dealer acknowledges receipt of a copy of Textron’s 
Other Business Partners. (“Code of Conduct”)  (see 

.  

b.
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(together, the “Global Anti Corruption Laws”), and related Textron policy prohibit, among 

d.
of Dealer; and to the best of Dealer’s knowledge, no employee or other person who will be 
involved in Dealer’s work for 

n, 
’s business; or if such an official 

ses of this 
paragraph “Government Official” means any officer or employee of any government or 

of this paragraph, “Close Family Member” means the individual’s spouse; the individual’s 
and the spouse’s parents, grandparents, siblings, children, nieces, nephews, aunts, uncles 

Dealer’s chain of ownership, the requirements of this paragraph apply to only owners of 
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.

Compensation payments will be made only by check mailed to Dealer’s address as noted 
in this Agreement, by bank transfer to Dealer’s bank account in the country of that address, 

g.

’s inquiries 
the right to audit Dealer’s books, records 

h.

Corruption Laws or Textron’s ’s business, 

of this paragraph “Government Official” means any officer

of this paragraph, “Close Family Member” means the individual’s spouse; the individual’s 
and the spouse’s parents, grandparents,
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on
any enhancements in the value of Dealer’s goodwill as a result of its relationship with 

.

33.

h g n o g
v h g

n u x n b h
o . y kno g , x xp y n h
g n , no n on, ng, o , p n

, p u p on o o upon
x on h g , ou d n ny y od y p ov o wi h

o v du on, xp on on h g n
p o x . o d n o

k nv y o y n n on o n
nv g on, p o on o p n u u x

no n on u n xh b o by
p . h g un

h q oppo un y o h g o n ng
g d ng on ng o h g n . vo un y

h g n , 
qu

34.

v by y u by y o b o p ov on
h g n u v q n b n

y v o h p ov
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35.

“Protected Information”) that is subject to state or federal law/rules restricting the use or 

b.

of any of Dealer’s security obligations, or other event requiring notification under 

including but not limited to, reasonable attorneys’ fees, arising from any or 

36.

confidential nature (“ Confidential Information”). 

by 
’s business. 
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’s consent in writing. Dealer agrees that it will not use, directly or indirectly, any 
’s express wri

37.

b.

37

38.

b.
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12

v du y x h g n o

________________________________
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2/3/2021

Darren Fulce

PresidentContracts Administrator

Maryellen Williams

2/4/2021
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