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' PACCAR, INC.,

1507 - 21st Street, Suite 330
Sacramento, Callfornla 95814
Telephone: (916) 445- 1888

' STATE OF CALIFORNTA

'NEW MOTOR VEHICEE BOARD

[y

In the Metter_ofAtﬁe Petition of

R.L. WALTERS, "~ Petition No. P-164-88
Petitiomer, -

vs.

Respondent.

- f
. . . - s
N M S S Mo N e S N e Nt

DECISION =~ -

The attached Proposed Dec131on of the Admlnlstratlve

Law Judge is hereby adopted by the New Motor Vehlcle Board

. as its Decision in the above- entltled matter.

This Decision shall become effective forthwith.

S IT IS SO ORDERED THIS __24th day of 0ctober, 1991.

: MANNING J. POoST——
Vice-President
‘New Motor Vehicle Board




'NEW MOTOR VEHICLE BOARD

R, L. WALTERS

1507 21st Street, Suite 330
Sacramento, California 95814
Telephone: (916) 445-1888

STATE OF CALIFORNIA

' NEW MOTOR VEHICLE BOARD
In the Matter of the Petltlon of

_Petitioner,. Petition3Nd.'P—l64—88t

)
)
)
)
)
-g PROPOSED DECISION
)
)
)
)
)
)

V.
PACCAR, INC. )
Respondent,
PROCEDURAL BACKGROUND
1. “This petltlon was flled w1th the New Motor Vehlcle

',Board ("Board") on August 19 1988 pursuant to the prOVlSIOHS

of Vehlcle Code Section 13050 (c) 1/

_2.‘: Petltloner, R. . L. Walters - ("Walters" or

"Petitioner™) is e_ 73 year old resident'_of Stockton;
California, who'was, during 1978 and 1979, a Kenworth truck

"dealer, with dealerships'in Stockton and Freéno, California.

1/ All statutory references are to the Vehlcle Code ‘'unless

. otherwise 1nd1cated
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-Those dealerships:had a net value of'mbre than'$ldmillioﬁeat.

that time.

3. Respondent, Paccar, Inc.‘("Paccarﬁ or "Respondent')

is a manufacturer and distributor ~of large motor trucks.

1nclud1ng Kenworth and Peterbllt

'4f : Paccar is and at all relevant tlmes was a llcensed

.manufacturer and -dlstrlbutor - 0of new motor‘ vehlcles in
-California. a Walters was at all relevant times a licensed new :

" motor vehlcle dealer 1n Callfornla.

‘ -5. . Gene Treadway 1s the President - of 'Kenworth Sales

'based-in Salt Lake . Clty, Utah a Kenworth dealershlp of long ;

_standlng w1th outlets in Utah and Idaho

R

d6;' ._The'vhearlng ‘on‘ thlS petltlon Waslforiginally
‘scheduled to commence on December 5, 1988, but,rpursﬁant_tO'

'stipulation of counsel, was subsequeﬁtly continued six times.

On October 130, 1989 the hearlng was - takeﬁ .off calendar

pendlng the resolutlon of a motlon to dismiss. whlch had been

flled by Respondent

7. Respondent's motion to dismiss was heard on March-

1, 1990 before Alfred Song, administrative‘law judge for the

Board. This motion to dismiss was denied-by.order'dated July
27, 1990. . |

| 8._ ‘ The'petitidn was'reset fqr hearing on"Jaﬁaary‘7;
1991 aﬁd..was subsequedtly continued tov'Mareh 18, 1991. A

‘request for a further continuance was,denied on March 12, 1991.

9. ' The . hearing was held before Douglas ° Drake,v

administrative law judge for the Board, on March 18 and 19,

1991 and May 9, 1991.
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- Francisco, Callfornla.

10. . Petitioner was represented by Kenneth J.

rrHarrington; Esq. .of O Brlen and Harrlngton, 465 -California

‘Street, Suite 400 San‘Franc1sco, Callfornla

11.1 Respondent was represented by David Elseman, Esq.

“of BronSon, Bronson and McKinnon, 505'Montgomery Street, San

‘ISSUES PRESENTED

a. Was < Respondent's refusal to approve Petitioner's

C ‘transfer of his franchise to Treadway unreasonable
and . in violation of Vehicle Code ' sections
11713.3(d) and (e)? ' SR :

b. Did - Petitioner suffer damage as a result of

Respondent s actlons7

c. "fIs Petltloner barred under the doctrines of waiver,.

laches or -the statute of llmltatlons from brlnglng
-this actlon before the Board7

d.. Dpid Respondent , materlally_ misrepresent ~ the

financial condition of the Tardiff group?

FINDINGS OF FACT

' General Flndlngs of Fact

.12.  In 1978, Petltionervdeoidedlto sell‘his business 'so

" that ‘he and his wife could.retire-andplive:off.the proceeds’of
:the'sale: ' Following negotiations with_zr Mr.sGene Treadway:
("Treadwayﬁ),rnho‘was President of KenWorth SalesuCompany of.
' Salt\.Lake'\City, 'Utah; _(Vgenworth Sales"), Petitioner‘ andl
Treadwayl,enteredd into a contract for the sale of the

dealerships. " According to the contract, a sales price of

\

$1 287,288. 50 was to be pald

'~ 13. ‘on January 1, 1979 Treadway had himself been a .

-Kennorth dealer for 35 years, with outlets in Idaho and Utah.
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Treédway had sﬁCcéssfully and profitably' opéfated these

dealérships, and had_coﬁsidefable experience in the francﬁised
: ' : "

business. = He élso had the fiﬁancial"capébilitj, not only to

- successfully maintain his -existing dealerships, but also,Ato

- operate Walters' dealerships in a successful manner.

14. 'In addition to his _experienCe ‘and - flnanc1a1

capabiliﬁy, Treadway was also quallfled in terms of pOSltlve

individual_qualltles to operate ‘the Walters dealershlps.

e
a. .  andingé of Fact Relatlng to the: Réasonableness
' of Paccar's Actions. : :

15. Vehlcle Code Sectlon 11713 3 prov1des,vin_relevantf'

_part,‘asjfollqws;

It is unlawful and a violation of this code for any
" manufacturer, manufacturer .branch, distributor, or
- distributor branch llcensed under.thls_ code to do

any of the follow1ng : : '

- (d) To prevent or require, or attempt to prevent or
require, by contract or otherwise, any dealer, or
any- officer, . partner, or stockholder - of any
dealership, the sale or transfer of any part of the
interest of any of them 'to any other person or
persons. No - dealer, officer, partner, or
stockholder shall, however, have the right to sell,
transfer, or assign the franchise, or. . any right.
thereunder, without the consent of the manufacturer
or distributor except that the consent shall not be
unreasonably withheld. :

(e) To, prevent, or attempt to prevent, a dealer
from receiving fair and reasonable compensation for -
the wvalue of the franchised business. There shall

be no transfer or assignment of the dealer's
franchise without the consent of the manufacturer or
distributor, which consent shall not be unreasonably.
withheld. ‘
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"16. " On orfabout’January 5, 1979,.Treadway submitted the =

contract, along with  his proposal for continuing the

Petitioner's operations, to Paccar for = its review and:

approval, as required b& the  franchise ' agreement and - by
sections 3060 and 11713.3 (d) and (e).
17, Re5pondent‘ stated on December 5 '1979 that it .

would consent to the transfer from Petltloner to Treadway 'if, g

" in some way, the Treadwayvfamlly would sell,control of_Boise

lKenworth to Hatch Barrettﬂf ‘Respondent also stated on that.

date that "theredwas‘no resistance‘here within'theUCOmpany;at

V»all to Gene'Treadway buying the  two dealerships. ‘There wasvd

concern on our part that the operatlon was becomlng so large_

that 1t would become unmanageable {Interofflce Communlcatloni

':‘of'K.M. Rowe of December 5, 1979}

18. The Boise -operatlon was financially_lSOundleand :
managed by a quallfled manager

19. Respondent through Mr William Gross, admltted to_

:maklng a mlstake in requ1r1ng the sale of- the Bolse outlet and B

not approv1ng the transfer earlier. -This conclu31onals_based

on the following evidence:

a. Petitioner, at page 61, line 14 to page 62, line 16
of the transcript, stated that he had a conversation with
William Gross wherein Gross stated -that Respondent had
made an error in placing the restriction on the sale of
Treadway's selling of the Boise operation and that the
restriction was not a valld good reason for refusing to
consent to the sale. S o

b. In addition, Petitioner wrote Respondent a letter of
- April 2, 1980, directed to Robert Sergeson, confirming
the conversation and these specific statements attributed
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‘dismiss as well as the evidentiary hearing on the merits of

to William Gross. Respondent did not within a reasonable .
time deny Gross' making of the statements attributed to .
"him in the letter. '

e Mr. Gross, at his depdsition, page 36, line'IS to
- page 37, line 4, 'stated that he could not deny making
- said statements. o » o -

d. Mr. Gross, at the hearing, RT II, page 8, line 24 to
page 9, line 4, also testified that he could not deny
- making said statements. S 2 : o
20, In - addition, o notwifhstanding Respondent's

admissions that the restriction - was' not a '"wvalid ' one,

- Respondent presented ‘evidence -in an'attempt to establish that

‘there. were three other reasons why-ﬂRgSpbndent' was not

unreasonable in.jwithholding- consent to,vtransfef.zl\ These

three reasons a:é the following: . -

a. The Califofnia franchises were to Dbe managed by Gene

;"Tréadway's son, Pat Treadway;,3/

b', The~‘Treadwé§: operation “was'»suffering‘ financial

problems in 1979; and

~¢. The Treadway operation was ‘suffering' managerial

problems,in 1979. .

p

It is significant to note that there was no mention of
any these three reasons 1in ‘any <correspondence  to or
conversation with Petitioner concerning this issue.

This issue was raised at the hearing on the motion to
this petition, but was not raised in Paccar's Post-Hearing

brief, evidently abandoned, but nevertheless considered in
arriving at this proposed decision.
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21 " The ev1dence establlshed that ReSpondent dld not

truthfully harbor these_ three ‘reasons between the operative

.dates of January 5,.1979,and Aprll 2, 1980,~uponvwhich to base'.

"its decision to deny'the proposedvtransfer of the franchise.

Instead, the. evidence established that Respondent relied upon

the - content of the - December 5“- 1979“Interoffioe Meno 'of-b
Respondent as well as Petltloner s.letter to Respondent dated
Apr11 2, 1980 1n reachlng thlS dec1510n 4

. zg. In addltlon, ‘the ev1dence establlshed .that these"ﬁ':
three'reasons'advanced by Respondent, even 1f they had been
;»considered by'Respondenttin 1979, woold not JUStlfy reasonable

'.w1thold1ng of consent ‘to the Walters/Treadway transfer, based

on the follow1ng ev1dence'

a. - Pat Treadway was not to manage. the California
operations.' Micheal C. ' Whltaker ‘was to manage the

Stockton ‘store- and Gordon Johnson was to .manage' the

Fresno operations.

b. The _Treadway 'operationv'was. not suffering financial

problems in 1979.

c. The Treadway operation was not suffering managerial-

problems in 1979.

B SR
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23, With respect »to" the financial condition of :

v Treadway, of the uncontradicted evidence in 'the‘Afofm of

‘audited financial statements establish the following:

3/31/77 3/31/78 . 3/31/79

sales ° 14,402.091 26,713,169 32,382,815

Gross Profit from Saiés 2,059,868 . 2,608,835 . 3,730,471

. Net Income from Operations 627,382 © 739,815 939,223

| Net Income before Taxes 729,140 929,788 1,122,488 -
Net Income - 387,804 518,982 E 594,949
ﬁnding Working Cabital'v | 2,116,677 2;551;821 ._.2,694,607

“Retained Earnings o '2,817,156“ 3,243,870 | .3,776,984

- Thus, -the Treadway operation was undergoing a strong
growth at- the time of the proposed transfer.

24, ‘Tfeédway“was‘ member 'oflva."déalerr group, - which .

consisted ‘of a total .of-‘ 20 deﬁlers;"'”independenﬁ. ‘of

' Requndent.___ Tréadway was ranked Nuhbe:' One in overall

- performance for the yedr'1979r

. 25. Treadway was one of only - two dealers ‘to whom

_ Respondent sold trucks for checks“rather-'than ‘Respdndedt; '

controlled draft arrangements with dealer's banks;“

26, Additionally,. ‘and  perhaps . most significant,

Treadway weathered  the recession “in the. truéking business

'.during the early 1980's. Many éthervmembers of the busihessl

' did',nét, including Réspondent's‘.franchises  in _Fresnd;iand'
Stockton. | | _‘ |

| 27. With respect to the alleged managerial problems of

Treadway, Gene Treadway was the president and general manager

_fg_;



of the Treadway Operations in 11979 The 'business” was

'orlglnally founded in 1944 - by Walter Treadway, Gene's-father

Gene had been 1nvolved in the bu31ness since 1ts 1ncept10n and :

.Ahad assumed control in .Januaryv 1972, upon the death.‘of his

"father.

28. Pat Treadway testlfled that the buslness dld notﬂ:

experlence any managerlal problems in 1979.

29. Furthermore, in an 1ndependent assessment Securltyl

-MPeoifie Bank, who  was to prov1de the floorlng llne for ‘the . o0 -

* purchase of Respondent s wvehicles by theA proposed Treadway

Stockton and FresnO'operations, was 1mpressed w1th Treadway s

;Salt Lake Clty fac111ty and organlzatlon

30 Addltlonally, as noted above, Treadway' was ranked"

Number One in overall performance for the year 1979 in. lts

'20 member dealer group

'31. And 1_1ast,_- Respondent’s own - Robert ‘Sergeson.

- testified - that Treadweyfs 'business dld ‘not experlence Cany -

managerial problems.
32, All of the foregoing was confirmed by Respondent's

own audited financial statements, set forth elsewhere in this

hdecision.f
b. ;Findings of Fact Releting to Damages.
33. Gn or about June 4, 1980, subsequent to the time

that Respondent' refused to consent ' to ‘the transfer of the

.business to Treadway, Walters entered into a sales agreement

with the Tardlff group |
34. : The Walters Tardlff sales agreement 1nc1uded a sale »
price of $1,150,023.51. |
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35.- Walters claims damages  of $662 881. 18 because

‘Tardlff subsequently falled or refused to pay the entlre sales.

prlce.' However, Paccar's w1thhold1ng of consent was not the
proximate cause of this loss. Rather Walter' s desire to risk

collectlon of the .sales price on an installment payment plan,

“his fallure to obtaln adequate securlty for hlS 1nvestment
‘annd the. general downturn. in- the economy' were the prox1mate’

causes of thls loss There was no ev1dence to establlsh that ‘

'Paccar should be held llable for Tardiff's non- payment.

'36.'_ The nature and the extent of thls loss by Walters

'fwas reasonably foreseeable by Paccar at the tlme it v1olated:f

Sectlons 11713.3 (d) and (e)

’37 As a dlrect and prox1mate result of the conduct of

»Respondent in w1thhold1ng 1ts consent to the Walters Treadway>
'transfer, 1n'v1olat10n of the Vehlcle Code as set forth above,
Walters suffered a peCUniary loss of'$l37;204;99, calculated

-as follows:

Treadway Contract Amount  °  $ 1,287,288.50

- Tardiff ContractdAmount S ’,less' $ 1,150,023.51

$  137,264.99

. c. Findings of - Fact Relating to Waiver, Laches and
Statute of Limitations. ' : :

38. _ Walters waited until January 10, 1984 to file a

state court action containing'allegations nearly.identical'to'

“those 1nvolved here " In 1988 the state court granted ‘a.

motlon for summary judgment brought by . Paccar on the ground

that Walters had falled to exhaust his admlnlstratlve remedles

--10--



before the Board. Walters filed the instant petition. before

" the Board on-August 19, 1988.

'39. Failure of Walters to exhaust his ‘administrative

remedies ' affects the court's subject matter jurisdiction to

-

adjudicate the dispute, butVehiéle Code section 3050(c), the

operative prbvision which vests in the Board jurisdictioﬁ‘té

consider such matters, contains no statutory provision which

iimits the time within which such an action must be

-,commenced . ,As_ such, at the time this petition. was filed,
‘Walters Stlll had the ablllty to seek relief before the Board

'subJect to’ the defenses of laches or walver

40. - In the 1nstant fpetltlon, _ alters was proceeding
towards -trial in Superior Court. when the cases of Yamaha

Motor Corporatienj U.SﬁA vs. Superior Court (1986) 185 Cal.

App. 3d~ 1232 and and Yamaha Motor »Corperation,‘ U.S.A vs.

Superlor _Court (1987) 195 Cal. App 3d 652 were'decided 7The.

'result of these cases 1s ‘to .require any aggrleved 1nd1v1dua1

such.as Walters to exhaust his admlnistrative-remedles before

'the'Bqard.before seeking judicial relief. .Paccar's motion for

Summary judgment was granted on this ground ~after which‘

- Walters promptly flled his. petltlon before the Board Paccar

was not preJudlced by thlS change in forum because the parties’

had already been 1nvolved in lltlgatlon for several.years.

41 : Laches has been defined as the»unreasonab1e delayl
in flllng an actlon comblned w1th elther acqulescence in . the
act of which Petitioner complalns or .prejudice :to the
Respondent. Walters did not acquiesce to Pacear's.eohduct by -
selling to the Tardiff group, but instead was attempting to
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‘mitigate damages with Paccar's consent. Such conduct dees not

waive ‘Walter's rights, as such Paccar was not preJudlced

After careful: consideration of . the facts and arguments in this

'

case, it is. determlned that there was not suff1c1ent preJudlce

-to Paccar by the delay in flllng the Petition before the Board

to lnvoke ‘the doctrlne of laches or waiver undera these,j

circumstances.

d. Findings of Fact Relatlng to Mater1a1
‘ Mlsrepresentatlons. .

42. Walters falled “to establish that Respondent xﬁade

'f-materlal mlsrepresentatlons or omitted to disclose material
. facts' concerning = the flnancial 'condition of the Tardiff
group. Paccar, as a matter of pollcy, does not 1nvolve 1tself‘t

in buy/Sell negotlatlons between dealer pr1nc1pals There was

no ev1dence presented to establlsh that Paccar v1olated thlS'

vpollcy with' respect to the Walters Tardlff negotlatlons

v43.’" Furthermore, Walters falled to establish that thereh
was a flduClary or confldentlal relatlonshlp between Paccar
and Walters in connection with the operatlon of the partles

reSpectlve bus1nesses.' ’ The bargalnlng pOSltlonS of the

"partles were not. 1nherently unequal and the motlvatlng factor

of the partles relatlonshlp was proflt. : Furthermore,‘ the

business relationship between the parties was not such that

Walters had to place an amount of trust in Paccar sufficient

to warrant = application of potential liability for

misrepresentation on the part of Respondent. - Accordingly, the
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elements necessary to support a cause' of action.'based upon

material mlsrepresentatlons ‘are not present 1n thlS matter

44, In addltlon to the.-foreg01ng, Walters falled to )
establish that he actually and JUStlflably relled on any

alleged mlsrepresentatlons of materlal facts or that he acted.

by -reason of the nondisclosure of materlal facts concerning

the financial condition of the Tardiff group.

o DETERMINATION OF ISSUES

1. Respondent v101ated Vehlcle Code Sectlon 11713 3 (e)

by- unreasonably w1thhold1ng 1tsvconsent to Walters proposed

v transfer of hlS franchlse to Treadway

L 2. Respondent v1olated Callfornla Vehlcle Code -Section

111713 3 (d) by unlawfully preventlng Walters from transferrlng.
‘.hls.Kenworth dealershlps to Treadway, during the flrst half of -
;l§79?f‘pursdant-‘to the"ternsb of the sales contract Abetween'
‘r,walters' and. :Treadway'e dated; January 2;_ l979,'_‘and by
1.unreasonably.withholding itsvconsent:to said transfer;
B 3. Petitioner is entitled to 'recover' from Paccar, as~l

‘damages, the sum. of $137,264.99, plus prejudgment interest

from and after June 4, 1980. . As the amoontlof damages was

determlned at the time of sale, interest=is at 7% per Civil

"Code Sectlon 3287.

4. Betltloner failed to establish 'that Respondent
misrepresented the financial qualifications of the’ Tardiff

group.
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5. Under the particular circumstances of this case, the

tihing'of the filing of Walters' petition was reasonable and

did not cause'Paccar to suffer prejudice.

PROPOSED DECISION

THEREFORE, the".propoéeda_ decision:, is féspectfully B
submltted B | |
Petltloner shall recover from Paccar, as damages, the sum

of $137,264 99, plus prejudgment interest frém and aftef'Juné

\43:1980' _As the amount of damages was determlned at the tlme

. of sale, lnterest is at 7A per ClVll Code Sectlon 3287

I hereby submit the foregoing
which constitutes my proposed
decision on the above-entitled
"manner, as- a result of a
hearing before me on the above
- dates and recommend adoption
of this proposed decision as .
the decision of the New Motor_
Vehlcle Board.

Q &9\ ?f '39)

~-Dated: i—ﬁ :
)

DOUGLAé‘ﬁTﬁngKE” | _

Administrative Law Judge

New Motor Vehicle Board
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