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1507 - 21st Street, Suite 330 .
Sacramento, California 95814 ~ - -

Telephone: (916) 445-1888

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Petition of )

. VOLKSWAGEN SANTA MONICA, INC., B ) Petition No. P-199-90
dba HYUNDAI SANTA MONICA, ) . |

. L R o _ )

"~ Petitioner, . )

v : )

vs. o)

S | )

HYUNDAI MOTOR AMERICA, )

. | R o 3

Respondent. )

. ‘)

DECISION

The attached PropoSed Decision of the Administ:ative Law

Judge, as modified by the Addendum to the Decision - as set

- forth below, is héréby'adoptedrby the New Motor Vehicle Board

as. its Deéision in the abové-entitled'matter.~
The_:elief_soﬁght by'the.pefitioﬁ.i; denied for the sole
reason that ?etitionef"failed tﬁl establish th#t it had

sustained damages as a result of the conduct of Hyundai Motor

_ America. Had Petitioner established that it had been ‘damaged

either proximately by or as a reasonable result of the éonduct _

S




of='Respondent'é Regional ﬁanagement, Petitioner twould nave_

been awarded'the‘compensatory danageé nroved.'Furthermore,'the.
fact that the mlsrepresentatlons were made ‘by -ReSpondent's‘
'tReglonala Management as opposed to . Respondent'si National
Management would in no way limit bf‘ absolve Respondent:_of_

1labllltyvln this regard.

This Decision shall become effective forthwith.

~'IT IS SO ORDERED THIS _2nd ° day of July,vl99l.

%KMJQ

ROBERT J.(BECKUS '
Board Member
'+ New Motor Vehicle Board

. -
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VOLKSWAGEN SANTA MONICA, INC.
_dba HYUNDAT SANTA MONICA, .

HYUNDAI MOTOR AMERICA,

NEW MOTOR VEHICLE BOARD
1507 21st Street, Suite 330

.Sacramento, California 95814
Telephone: (916) 445-1888

" STATE OF CALIFORNIA
.. NEW MOTOR VEHICLE BOARD

Iﬁ‘thé'Matter of the Petition of ..

Petitioner,

VS

' PROPOSED DECISION

Respondent(

PROCEDURAL BACKGROUND

1. .This peﬁition wes filed with the New Motor Vehicle Board
J("Board")  on :Febfuary 5, 1990 pursu;nt 'téf the pfovisions _of-
Vehiclé Code Sectipn '3050(c)p ?etitioner; AVolkswégenu Santa'

~ Monica, Inc., which had beeh dqing bﬁSiﬁess_éanyundai Santa

‘Monica ("Petitiomer"), is.a~1iceﬁsed new motor vehiclé dealer
. located at 2440 Santa : Mohica Boulevard, -Santa 'Monica,_

California. Respondént, Hyundai Motor 'America. ("Hyundai

Motor"), is a licensed distributor with a mailing address of

P.0. Box 20850, Fountain Valley, California, 92728-0850.
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2. After con51deratlon of the allegatlons of the petltlon,

~the’ Board referred the matter to an admlnlstratlve law judge for
ia hearlng on thé issues ralsed in the petltlon
3. .. Counsel for the partles orlglnally stipulated to a -

_hearing' commenc1ng'"on; August ~27,y 1990;'but "subsequently

stipulated to continuances of the:hearing to. October 8, l990,
December 3 1990 and eventually February 4, 1991 |

4, <The “hearing wash held - before . George R. Coan,

Administrative Lawaudge foritheiBoard,_on February 4; 5 and 6,

'_1991 in Sacramento, ‘California.

f5, Petltloner was represented by Gregg A Elchler of Masty'

& Vltltoe, 11827 Ventura Boulevard Studlo Clty, Callfornla.

6. : Hyundal ‘Motor was represented by Eric. J Emanuel 'ofA
hQulnn, Emanuel & Urquhart 655 South Hope Street Los Angeles,
a Cafifornla,‘ and by Maurlce Sanchez of Hyundal Motor, 10550

‘Talbert Avenue, Fountaln Valley, Callfornla.'-

' 'ISSUES PRESENTED

_7."The issues'raised in the petition, as narrowed at the

hearlng, ‘are as follows

"(a)' D1d Hyundal Motor s conduct  in adealing ‘with the
' - proposal by Petitioner to relocate its Hyundai showroom

to dual with its Volkswagen facility constitute
intentional or negligent misrepresentation? - :

(b) .Did Hyundai Motor's approval and subsequent revocation
of permission for Petitioner to relocate and to dual
constitute a breach of contract?

(c) Did Petitioner sustain damages as a result of Hyundal
‘Motor's actlons7 : :

(d) Does the Board possesses the authority " to award

compensatory damages?

o



FINDINGS OF FACT

A. General Findings of Fact
| "8'. , In 1986, Petitioner became a Hyundai Dealer :Ln Santa :;
Monica, California. .At the time, Petitloner had a Volkswagen;'
"‘dealership located on ‘an adjoining parcel of property on Santa
Monica Boulew.rard.u : The -_t-enr_ls of the Hyundai franchise required."‘
Petitioner to provide a Sepa‘rate, stand alone facn.llty for the'
sale of Hyundai automobiles ~ Petitioner built such a fac:Lllty
. separate from its Volkswagen dealership | : |

9. In 1986 ‘and 1987 Petitioner'seld an average of 115 to.
'120 Hyundai vehicles per month | In 19»88,- sales.of Hyundai i:
'Vehicles ‘ both ‘nationally and . in Callfornia , decllned
i .'dramatically.‘ . 'During - 1988,‘. Petitioner lost approx:.mately
‘v$l7’l’ OO>0 From .lanuary'- 'to June' of 1989 ‘sales continued to
»Vdecline and - Petitioner lost an additional $216, 804 during this'_' : ‘*
.period. | , | |
lO .In' 1988“ Petitioner sought to become the Lexus dealerv B
in_SantaMon.ica;” Lexus also requires that its- dealers prov1de a
separate showroom devoted exclus:.vely to_ the sale of Lexus_
automobiles The only separate fac:Llity available to‘ Pvetitioner.‘l'.
to devote to Lexus was the eYisting Hyundal building | _ -
| ll. Hyundai Motor has_ had a long- standing policy against
allowing its d.ealersv to dual w:.th other 1ine-makes. - Petitioner
has -been aware of this policy 'since the time that it acquired
' 'v’the Hyundai franchise in 11985. .' |

12. In December of 1988, Petitioner began to- negotiate with
AHyundai Motori for pe'rmission‘ to dual with Volkswagen in order to
free space for the 'proposed Lexus point.. These negotiations
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were conducted irresPe'ctive of Petitiomer's knowledge of Hyundai

Motor's policy against dualing.

13. Part of these negotiations” involved the »pre'paration.and
_submission by Petitioner of deltailed-' architectural plans for the
- JOlnt Hyundai/Volkswagen fac:Ll:Lty Preparation -of these plans

- was conducted with the ass:Lstance of the regional managers of ‘4

Hyundai Motor s. who made suggestions as to how to convince the

corﬁorate officers of Hyundal Motor to vchange '_.its policyn

concerning' dualing. 'I‘he plan were eventually submitted to the

National Management of Hyundai Motor for approval

14. On May 9, 1989 the Regional Management of Hyundai -
Motor mistakenly 1nformed Petitioner that Natlonal Management:;

‘had approved “the proposal fo-r dualing su.b_]ect to spec:.fied'_

conditions This "apAproval was conditioned upon the <':onst,ruction

'of a wall between the Volkswagen and Hyundai showrooms, as weli
,:"as the execution by Petitioner of a new Hyundai franchise in
| _whlch_ the vparties .stlpul"ate.. thatA Petitioner-s AHyunda:L * and ‘
. ..V'olkswagen operations ..w.t)uld be dualed for ‘a perioAd _.which did‘ not

»exceed two (2) years

-

15. Petitioner :meediately began construction work on the

dual Hyundai/Volkswagen fac111ty in accordance w:Lth the plans'

submitted -to Hyundai Motor. Petitioner also began renovation

work, in accordance with specifications of Lexus, on the

showroom which had until that tlme been used exclus:Lvely for the

'.sale of Hyundai vehicles.

16. On_May 31, 1989, Hyundai Motor notified Petitiomer that

its regional office had been in error and that permission to

5 dual was denied



17. - Faced with the urgent need to move Hyundai out of its‘

separate. showroom so that Lexus could move in, Petitioner».-

continued to 'complete~,thev Hyundai/Volkswagen dual fac1lity

~Upon its completion, all ‘Hyundai sales operations were moved

1nto the Volkswagen fac1lity Hyundai Motor was aware of this

relocation__to the - dual fac1lity, tbut continued to deliver_

vehicles and parts to Petitioner

d 18, Petitioner contlnued 1n 1ts efforts to convince Hyundai

" Motor to approve their dualing._‘Whenfthese efforts proved_to be

‘of no avail,'Petitioner'demanded that_Hyundai_Motor compensate
it ~ for sdamagg57 incurred during-fthe five-month. period of

'negotiationsf:‘ Petitioner also requested tnat _Hyundai tMotor'

: eompensatelnit for certain costs it had dincurred. in'ftnefv”
renovation of the Hyundai faCility for use as a Lexus dealership
| 19.. ~y:~letter 'dated September 21, 1989 Hyundai’ MotorA-
- agreed to enter into a new franchise With Petitioner whichi
'vprov1ded for- perm1s51on for the dual fac111ty on the condition
" that the parties sign mutual‘releases absolv1ng each‘otherkof:

'liability for any damages which: had been 1ncurred as a result of

the negotiations between the parties concernlng ‘this issue.

' 20. On October 9, 1989 Petitioner voluntarily terminated,_.

it's Hyundai franchise.” Thereafter, Petitioner re—converted the
dual fac1lity to an exclu81ve showroom devoted to the sale of

Volkswagen vehicles. This resulted in a showroom which 1is

‘approximately twice the .size of the original Volkswagen
‘stand-alone showroom. - Volkswagen of America, Inc. paid

Petitioner $70,000 for this conversion. In return, Petitioner

.........



agreed.not‘tc dual at the Volkswagen site for for a minimum
period of two years.

21. On February 5, 1990, the instant petition was filed .

'with the'Board ' 'By.this action, Petitioner seeks to recover

from Hyundal Motor its net operating 1oss of $216 804 whlch 1tv

e 1ncurred durlng ‘the period from January through June of 1989

‘Petltloner contents that is-in entitled to recover these damages

on -the. theory that Petltloner would have voluntarlly termlnated

.1ts Hyundal operatlons in January of 1989 if it had not relled

upon Hyundal Motor s assertlons that the duallng proposal would

' be accepted ‘ Petltloner also seeks damagesnnjl the amount of

$103, 862 78 whlch was allegedly spent’ to create a dual- fac111ty-

in alleged rellance on Hyundai ,Motor s mlsrepresentatlon;

regarding approval for such facility.

‘B. Flndlngs of Fact Pertalnlng to Issue of Intentlonal or -

Negllgent Mlsrepresentatlon

'For perlod ‘January 1989 through June 1989.

22. -Petltloner‘ clalms that it would have voluntarily

‘terminated its Hyundai~ franchise in January of 1989 but for

Hyundai Motor's "bad faith" vacillation of Petitioner's request

to to.approve the dual situation. - However, it was not until

- May 9, 1989 that the Regional Management of Hyundai Motor

~mistakenly communicated the'approval,of National_Management'to'

Petitioner.-‘Therefwas no evidence submitted which would supéort.

a determlnatlon that anythlng was said or done by Hyunda1 Motor

prior to May 9, 1989 which would have _caused Petltloner to



| )

- reasonably assume that the requisite permission for the dual

‘situation had been granted

23.' The ev1dence establlshed that’ Petltloner knew since . 1t

acqulred the franchise in 1986 that Hyundai Motor s policy ‘was

- not'to permlt dualing' Petltloner-made a dec131on to keep-theit

'franchlse whlle it tried. to convince Hyundal Motor to approve

its request to dual w1th Volkswagen. Durlng the perlod of

negotiations, Petltloner knew that such a change in pollcy had'

to be made by Hyundal Motor S Natlonal Management

247 uPetltloner made a busrness Judgement to retain the
franchlse .despite the_'financial, loses7 incurred ‘while they‘
'attempted to convince Hyundai Motor tod'change__ita'_policy: on
_duallng o There‘ WaS no evidence preaented to, support’.a :
determlnatlon that anything was sald or. done by representatlvea

 of Hyundal Motor which affected that dec131on

For perlod after recelmlng approval to dual on May 9 1989. < -
‘-25._ Because of time _pressures‘ to move Lexus.-intO"fthe
Hyundai fac111ty, Petitioner started renovatlon work - on both
facilitles immediately after receiving the mlstaken approval
from Hyunda1 Motor on May 9, 1989. |
26. On May 31, 1989,.twenty-two days later, Petitionmer was

notified that - dual 'situation - had not been  approved.

Irrespective of the May 31 notification, Petitioner decided to

complete the dual facility rather than to stop construction.

After construction of the dual facility had been comﬁleted,i

Petitioner proceeded. to relocate the Hyundai sales operations



into the dual facility and continue to operate as a Hyundai

dealer for several additional months.

27. On September 21, 1989 HyuhdaisMotor dffered-td enter
1nto a new franchlse w1th Petitioner whlch permltted Petltloner'
ﬂvto dual its Hyunda1 and Volkswagen operatlons subJect to certaln"
‘spec1f1ed condltlons | However,.on October 9, 1989 Petltloner

notlfled Hyundal Motor of 1ts dec151on to voluntarlly termlnate.

2

its Hyundai 'franchlse, whlch constltuted, a bu51ness declslon-:

made solely by.Petitiqner; Any 1oss'iﬁeurred'by Petitioner‘was:

a result of its own’business'judgment

28. There was no ev1dence presented ‘which would support a ,e
, determlnatlon that Hyundal Motor s__Reglonal 5Management. madef'
intentignal A misrepresentations . to Petitioher " to  induce -

Petitioner to_ect to its detriment.

C Flndlngs of Fact Pertalnlng to Issue of Breach of uontract

29.: Petltloner:‘has alleged that Hyundalv Motor s mlstaken:.
_epproval ¢f Athe proposed :duelihg situation' ceﬁstituted. a

" contract. It is Petitioner's further . contention that":the:
suEsequent revecation of permissionjfor'Petitioner‘to‘releCatevp
"constitﬁtes a breach‘e% this_contract for which HyundaipMotbr».n
should be held liable. As discussed herein under the issue of
demages, it is unneceSSary to address either‘of these issues:in‘

~this decision.

D. Findings of Fact Pertaining to Issue of Damages.
30. - The record of the'instant-proeeedings is devoid of an
accurate accounting of damages allegedly.incurred'byVPetitioner,
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"Except for  the costdof obtaining a building permit, ($560.00),
the evidence as to the amount of damages claimed by Petitioner

'is so unreliable and confused that.the“costs incurred building

the ' dual facility cannot - be determined w1th. certainty

, Furthermore, w1th respect to the cost of obtalnlng the bulldlng

permit Petltloner utilized thls‘permlt for the constructlon and

subsequent use of’ the facility as a’ Hyundal/Volkswagen showroom,

liandv subsequently a Volkswagen exclusive showroom.  As " such,

Petitloner- recelved -the' beneflt of 'the bargain and: did not

\

sustaln any damage accordlngly

31. The confus1on over the damages allegedly sustalned byh

'Petitioner was created by Petltloner s owWn . books and records,

whlch Petltloner was unable to clarlfy at the hearlng

- 32. Lacking a determination of a sum certaln, no damages
Iare'properly awardable, even if é; finding of liability’onfthe‘f

:;part of Hyundai-Motorvcould_be supported.

E. Flndlngs of Fact Pertalnlng to Issue the Board s Authorlty
to Award Compensatory Damages

33, 1In llght of the foreg01ng flndlngs of fact w1th respect

‘to. the issue of damages, it 1s.unnecessary.to address the issue -

of the Board's'authority to award compensatory damages.

DETERMINATION OF ISSUES

1. Petltloner has falled to establlsh that Hyundal Motor's -
conduct constituted | an intentional' or . negligent .

misrepresentation.
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2. It is uﬂhecessary to address the issue of whether

,Hyﬁndai Motors is liable to Peéitioner_under-a‘theory of breach .

of cbntract. 

,3}  Petitioner has failed to establish that it_sﬁffered any
~injury or damages by reason of any acté or omission ovayundai

- Motors.

4, It is unnecesséry to address :the issue of the Board's
authority to_awérd‘cbmpensatory damages.

PROPOSED DECISION'

“THEREFORE, the pfqpqsed'decisién is respectfully-éubmitted:

1. The relief sought by the petition is denied.

I hereby submit thebforégoiﬁg7

which constitutes my proposed
decision in the above-entitled

matter, as - a result of a
hearing held before me.on the . -

above  date = and recommend

adoption of this . proposed

: decision as the decision of
- . the New Motor Vehicle Board.

Datéd; June 10, 1991

" GEORGE/R. COAN

" Admiffistrative Law Judge
New Motor Vehicle Board
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