‘In the Matter of the Petition of

' BINPhAM TCYOTA, INC.,

TOYOTA MOTOR. SALES IN U.3.4.,

1507 - 21st Street, Suite 230
Sacramento, Califormia 95814
Telephone: (9216} '445-1888
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DECISICH

Petition No.

P-205-90

' The attached Proposed Decision of the Administrativg

Law Judge is hareby adopted by the Wew Motor Vehicle Board

as its Decision in .the above-entitled matter.

This Decision shall become effective forthwith.

IT IS SO ORDERED THIS _~ 14%B- day of June, 1991.

R %f\

By

MANKING J. POST
Vice-President:

‘ew. Motor Vehicle-Baafé




NEW MOTOR VEHICLE BOARD
1507 - 21st Street, Suite 330.

Sacramento, California 95814 | SR . b
Telephone: (916) 445-1888 : : . - '
STATE OF CALIFORNIA - ‘
' NEW MOTOR VEHICLE BOARD . . S -
. . A : C o
. . : i |
In the mafter of the Petitibn.df i_) N - «
BINGHAM TOYOTA, INC., ) Petition No. P-205-90 -
Petitioner, )
| g. S
ys. ')  PROPOSED DECISION =
TOYOTA MOTOR DISTRIBUTORS, INC,; )y {
TOYOTA MOTOR SALES U.S.A., INC., )
~and DOES 1 through 100, Inclusive. ) -
' L ‘ - R
Respondents. )

_ PROCEDURAL_BACKGROUND

1.. The petition in this matter was filed with the New

.AMotor4Vehic1e Board ("Boardﬁ)"on March 23, 1990, pursuanf to thé

prdvisions of Vehicle Code sectiony,3050(c); - Petitioner is‘T
Bingham Toyota, Incorporated ("Bingham") located at 895 W: Shaw

Avenue, GClovis, California. The petition names as respondents

Toyota Motor Distributors, Inc. ("TMD"),lobéted at 2451 Bishop

- Drive, San Ramon, California . and VToyota Motor Sales, Inc.

("IMS") located at 19001 South . Western Avenue,. Torrance,
California (collectively referred to as "Respohdents").
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2. Im its petition, Blngham alleges that Respondents are

llable to Blngham for damages sustalned as a result of a series

'of communications between 'representatlves ~of \Respondents and

Bingham which pertainl to the proposed. sale of a numberf of

vehicles by Bingham to Anywhere America Rent-a—Car'("AnyWhere 5
America"), a daily rental business which was'dlocated_ in San
_ Mateo county,_California. The petition alleges that Respondents

misrepresented to Bingham that Anywhere America had sufficient

cash, assets, and .credit to pay for the 'vehicles that it

intended to purchase from Bingham; iand that Respondents
: _concealed the fact that Toyota Motor Credlt Corporation ("TMCC") '

has -on several occasions denled appllcatlon for credit submltted-

by Anywhere America.

3. After con31deratlon of the allegatlons of- the petltlon,

the Board referred the matter to ‘an admlnlstratlve law Judge for

a hearrnguon the issues raised by. the petition.
4, - Pursuant to‘stipulation‘of counsel for the parties, the =

'1ssues of 11ab111ty and damages were blfurcated The hearlng on‘

the'.lssue of~ 11ab11lty was held before Douglas ‘H. Drake,

-

' Administrative Law Judge for the Board, on December 10,.11,512;

13, 14 and 18, 1990, and January 8, 9, 10 and 18, 1991. The_

hearing - on the ‘issue of damages was continued wuntil a

determinatimn could be made with respect to the liability, if

-any should exist, of Respondents.’

5, Bingham wds represented by Samuel C. Palmer; III of

Thomas, Snell, . Jamison, Russell and Asperger, 2445 Capital

- Street, Fresno, California.
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6._ The - Respondents ‘were represented by Robert L. Ebe and

' Rlchard B. Ulmer of McCutchen, Doyle, Brown'and_Enersen, Three

Embarcadero Center, San Franc1sco, California.

ISSUES PRESENTED S

7. vThefissnes raised at the hearing on this matter were

_limited to. whether ReSpondentSuare,liable;to Bingham under.any_
. legal theory of 'recovery ~alleged by Bingham. = The .petition

‘alleges facts intended to support six separate causes of7action;'

sPecifically:

(a) fraudy

(b) constructive fraud;

(¢) negligent mlsrepresentatlon,

(d)’ innocent misrepresentation; '

"(e). breach of 1mp11ed covenant of good falth ‘and falr
~ dealing; and

(£) 'breach of contract.

: THE APPLICABLE LAW .

‘(a)vFraud.
_California - law. recognizes- a .cause_'ofl action for fraud .

involving misrepresentation as well as for fraud involving.

nondlsclosure ‘ Blngham‘ alleges that TMD and TMS ‘actively

| engaged in both types ~of fraud _” With resneot to"the 'fraud“
‘-1nvolv1ng nlsrepresentatlon, Blngham alleges that Respondentsa'
: 1ntentlona11y mlsrepresented the credltworthlness,'of Anywhere
.Amerlca, allegedly ‘byh statlng that Anywhere:lAmerica,_had-
sufficient caéh,_ assets and eredit to pay ‘for 148 new_lnotor '

vehicles which it . intended to purchase from Bingham.  With

respect to the nondisclosure,‘Bingham alleges that Respondents
concealed from Bingham the fact that Anywhere America had on

severalvoccasions been. denied credit from TMGC.
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Fraud involving intentional misrepresentation requires the

Fraud

. elements:

following elements:

-The respondent must have made a representatlon as

to a past or existing materlal fact;

The representatlon must-have been false;

~ The respondent  must have known that ° the

representation was false when he made it or he
must have made the - representation recklessly
without knowing whether it was true or false,

" The respondent must have made the representatlon

with an intent to defraud the petitioner, that is,
he must have made the ~representation for the
purpose of inducing the petitioner to rely upon it
and to act or to- refrain from actlng in rellance

'thereon,

" The petitioner must have been ‘unaware of the

falsity of the - representation "and acted in

Jjustifiable reliance upon its truth; and

_As a result of his reliance upon”the-truth'of:the’

representatlon, the petitioner must have sustained
damage 3 . N S

involving nondisclosure . reqﬁires the following .

The respondent must have concealed or suppressed a

materlal fact

The respondent must have been under a duty to
disclose the fact to the petitioner;

The respondent must have intentionally concealed
~or suppressed the fact with the intent to defraud

the petltloner,

The petitioner must have been unaware of the fact .
and would not have acted as he did 1f he had known
of the concealed or’ suppressed fact;

As a result of the concealment orvsuppressionlof

the fact, the petitioner must have sustained
damage. ' ' - ' : '
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The duty of respondehtfto diSclose*the "material. fact" to-
the petitioner'(ie element number 2 above), ariseé either when
the party hav:Lng knowledge of the facts is 1n a flduc:Lary or .

confidential .relatrqnshlp,’ or where .the party w1th. knowledgei

of the material facts also knows that such'factszére,neither

known nor readily accessible to the other party.

(b) Constructive Fraud.

Civil Code Section 1573 defines "constructive fraud" as:
11‘ " In any breach of duty which, without an actually
fraudulent . intent, gains  an advantage to the
person in fault, or anyone claiming under him, by

misleading another to his prejudice, or to the

preJudlce of any one clalmlng under hlm, or,

2. In any such act or omission as- the law spec1a11y'
-+ declares to be fraudulent, without respect to

actual fraud.

It - is essentiai to the operation of the principle of

constructrve fraud that’ there ex1st a f1duc1ary relatlon ' In

' Mary Plckford Co. v. Bayly Bros, ‘Inc, (1939) 12 Cal 2d 501

525, the;court‘stated:'

'To constitute positive or actual fraud, there
‘must be such fraud as affects the conscience,
that 1is, there must be an . intentional
deception. . Constructive fraud, on the  other
hand, is presumed from the relation of the
.. parties to a transaction, or the circumstances

under which it take place . . . Constructive
fraud often exists where the parties: to a

contract have a special, -confidential. or
" fiduciary relation . : » :

In Byrum v. Brand (1990) 219 Cal.App. 3d 926, 268 Cal.

' Rptr. 609, the court noted that "(t)he breach of duty referred
“to in (Civil Code) section 1573 must be one created by the

confidential relationship, which is f one - of the facts
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constituting the fraud." In addition, yrn ‘held that a cause

of action for constructlve fraud or breach of a f1duc1ary duty

’ requ;res nelther 1ntent to decelve. nor .that_ the failure to

 disclose be 1ntentlona1.

(c) Negllgent Mlsregxesentatlon

A cause of actlon for negllgent mlsrepresentatlon cons1stsi

of the follow1ng elements

1;'_‘The respondent must have. made a representatlon as
. to a past or ex1st1ng matezlal fact; :
2. The_representatlon ‘must have been untrue;
- 3. Regardless of -his" actual belief the respondent

must have made :the representation without any
reasonable ground for belleVlng 1t to be true;

A_ 4. - The representatlon.‘must' have been made with the
. intent to induce petitioner to rely upon itj

-5, Thel-petitioner must have‘ubeen_ unaware of " the
- falsity of < the representation and Jjustifiably
relied upon it. s - S ' -

6. As a result of his’reliance»upon‘the truth‘ofjthe
T .representatlon, the petitioner must have sustained
_damage : o ' L

(d) Tnnocent MlsreE;esentatlon

Blngham has alleged as 1ts fourth cause of action "innocent

’misrepresentatlon-, w1th. purportedly con51sts of the follow1ng

elements:
1. A misrepresentation and concealment;

2. The misrepresentation and concealment was of a
material fact (Anywhere America's true financial
condition ~and the fact that Anywhere America had
been denied credit by TMCC) ;

3, TMD and TMS knew or should have known that Bingham

would have relied on the misrepresentation or
concealment, - :
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4, Blngham S actually and reasonably relied on these
1srepresentatlons and concealment, and

5. 'Blngham sustained actual damages._'

Under ex1st1ng law in Callfornla, there' is no recognized

- cause of actlon for 1nnocent mlsrepresentatlon The’facts plead

'under thlSA cause of actlon 'fall short of eStabllShlng actual

or negligent_misrepresentation, constructlve fraud or breach of -

“fiduciary duty.

- (e) Breach of the Implled Covenant of Good Faith and Fair

Dealing.

Gallfornla law recognlzes two separate causes of action for

- breach of an 1mp11ed covenant of good falth ‘and falr deallng,
lone founded in contract law and the other in tort law. Although

‘Blngham has falled to dlfferentlate 1ts cause of actlon as one;

based upon the contract or tort actlon, in is 1ncumbent upon thefr

‘the Board to determlne whether ‘Bingham has met 1ts burden of"

_'proof on either theory, 1rrespect1ve.of the label placed on'the,-"

cause of action.

In case law dinvolving 1nsurance companles there'_is. a

.well deve10ped hlstory of- recognlzlng a tort remedy for breach

of the 'covenant. Foley V. Interactlve Data Corp. (1988) 47
Cal. 3d 654. Recognition'of‘the tort remedy was based upon the
existence of the specialA relationship existing between the

1nsurer and 1nsured Seaman's Direct Serv. Inc V. Standard 011

‘Co. (1984) 36 Cal. 3dh752. The Seaman's Court suggested that’

'"(n)o doubt there are other relatlonshlps with = 81m11ar> |

characteristics Aand deserving of similar 1legal treatment (as

'insuranceArelationships)." Id. at page 769.
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‘Thereafter, in Wallis v. Superior"Court (1984) 160 Cal.

App. 3d 1109,:the,court announced a'five—part description of the
'characteristics of the 'special relatlonshlp which ‘must‘ be
’ present in a non-insurance case 1n order for a cause of action

for hreach~of the 1mp11ed covenant to lie:

S The contract between the parties must be such'that

' the parties  are in inherently unequal bargaining
Positions. ' e : o : : .

2. The motivation for entering the contract must be a

" nonprofit motivation, i.e.”to secure peace of mind.
3. _'Ordinary contract damages must not be adequate
: ‘because (a) they do not require the party in the
superior position to account for 1ts_actlons, ~and
‘(b) they do not make the inferior party. 'whole'.
4.  One partyvmust‘be especially vulnerable because of
- the type of harm it may suffer and, of nece551ty,
places trust in the other party to perform
5. The other party is aware of the thlS vulnerablllty
If the allegatlons of the petltlon or the proof offered atf

the hearlng does not go beyond a mere breach of contract then

i pleadlng a cause of actlon for tortlous breach of the - 1mp11ed_

covenant 1s superfluous Careau vs. Securlty Pac1f1c Bu51ness

.

 Credit Inc.'(1990) 222-Ca1.pApp. 3d 1371, 1395. In order for

Bingham to recover:for breach of the impliedICOVenant'of good -
faith'and fair dealing under the contract action, Bingham'must'
prove all the elements of the cause ‘of action for breach 'of‘

contract, discussed infra. Under California law, existence of

the covenant of good faith and fair dealing is implied in a

contract even if such a covenant is not explicitly expressed.
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(£) .Breach of Contract.

The elements of a cause of action for breach of contract, as

- succinctly set forth in Reichert vs. General Insurance Co.

- (1968) 68,Ca1;:2d 822;l830£ 69 Cal. Rptr. 321, are as follows:

1. . that a contractual relatlonshlp existed between

the parties;

2.  that the petitidner either performed what it was
X required to do under the contract, or was legally
excused from such performance; '

3. that the respondent falIed to COmply with the
- .terms of the contract ‘

,4;._ that the respondent s failure to perform caused"

: _the damages that petltloner complains of; and.

5. that petitioner ,sustalnedr actual damages, as. a

result thereof.

FINDINGS OF FACT

. A. General Findings of Fact.

8.' Bingham.haé been a Toyofa'dealer in Clovis;:Caiifornia
. since 1971. ~ In 1980‘ Bingham first became involved _in:’fleet';
sales. j. Cralg Tucker, _the generel ‘manager of Bingham,‘ was

respons1b1e for fleet sales.

9. Nelther TMS nor TMD is in the business of selling

vehicles to retall purchasers or other end users. TMD sells

_vehlcles to enfranchlsed dealers such as Bingham.

‘10.,,The relatlonshlp between TMD end its enfranehised

' dealers is created and governed by the Toyota Dealer Agreement

(the "Dealer;Agreemeht").iThe language in the Dealer Agreement

~was not intended by the parties to create dbligatidns beyond

those expressly stated in the Dealer Agreement.

—



11. TMD ,annually enters  into a Fleet 'Program | Dealership
Enrollment .Agreement (the "Fleet Agreement") with: each of ‘its.
dealers that desires to sell vehlcles at fleet The TMD fleet

manager respons:.ble for the San Franc:Lsco Reglon is’ Ed LaRocque

12. 1In early 1989, Jim Colon, a TMS national fleet

repr'e'sentative, contacted LaRocque and :Lnformed hlm that a new'

' rent-a-car company, Anywhere Amerlca, planned ‘to open with

headquarters 1n the San Francisco Bay area. .
13. In m:Ld March 1989 LaRocque met for about 30 minutes

w:Lth Anywhere America'’ s pr:.nc:.pals, Steve and Ashley Jordan

14. On March 28,__ 1989, LaRocque and ColonAmet ‘with the

Jordars for approximately .3-0 minutes.- Steve Jordan mentloned '-
'Citi'corp"'- as one potential financing .'source. Colon mentloned
TMCC as another poss1ble source.  The Jordans -_also said they

'wanted a "buy ~back" . agreement —:L/
15 - In mld-ApI‘ll 1989, LaRocque referred Anywhere Amer:.ca :
to the P:Lercey Toyota dealershlp in nearby San Jose. P:Lercey.'

'Toyota subsequently decllned the Anywhere Amerlca referral as it

had a polJ.cy of not enterlng into buy back contracts

16. LaRocque then referred Anywhere Amer:Lca to Bingham.

k_ Craig Tucker was :meres‘sed,w_lth the Jordans -and found them to _be

L/ A "buy-back" agreement, such as the one contemplated

here, is one whereby Anywhere America would purchase vehicles

from a dealer to be used as daily rentals and, at some

subsequent point in time, would resell these Vehlcles back to
the dealer from which they were purchased.
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A persuasive people Tucker dec1ded to sell Anywhere Amerlca 125-

vehlcles for $35 over dealer 1nv01ce under a buy-back contract. -

: Anywhere Amerlca applled to TMCC for f1nanc1ng of these vehlcles

,17._ On June 22 1989 LaRocque telephoned Robert Chrlstlan,.-

As51stant Branch Manager of TMCC, to ask the status of Anywhere

America's. TMCC credlt appllcatlon Chrlstlan told LaRocque that

. he did not expect approval of Anywhere Amerlca s appllcatron due

to lack of prev1ous credlt and lack of personal guarantees - fromh'
the Jordans. .. By letter dated June 28, 1989 TMCG notlfled’
Anywhere Amerlca that its appllcatlon had been denled

18. On July 19, 1989, Blngham telefaxed a purchase order to‘

:Anywhere America: which was executed by Anywhere Ameriea.,and

- _returned to TMD.

'19. By letter dated July 24 1989}‘LaRoeque‘eonfirmed.with

"Fucker? Bingham' s-'order of 125 vehicles "'be delivered‘ tohb
;Anywhere America. The 125 vehlcles ‘were Shlpped by .TMD dlrectly -

A‘to Anywhere Amerlca between: July 26, 1989 and August 18, 1989.

The bulk of these vehlcles were dellvered on July 27 1989; and

August 8 1989

20. TMD 1nvolced Blngham for the 125 vehlcles as they were

'de11vered and drafted payment for the vehlcles from‘Blngham s-"

bank under a floorlng line of credlt .

21. At  approximately '4:30 p.m.  on Juiy 26,A1989,
representatives of Anywhere America appeared at 'Binghamfs
facility and requested to purchase more vehicles off,the retaill
lot in'addition to the 125 previously ordered. It is Bingham's-
positionvthat_Tucker called LaRocque, and only after LaRocque

specifically represented that Anywhere America had been approved
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for credit.to cover the 125 vehicle order, and that they were

: creditWorthy,_ did Tucker release the extra vehicles Tucker
lclalms Blngham released an addltlonal 23 vehlcles on the bas1s_
of LaRocque s representatlons _-However, the ev1dence shows thatdi
_Blngham Toyota actually sold all 148° cars on July 19, 1989, a_:"
“week before the alleged mlsrepresentatlons ” |

'22. Anywhere America defaulted on the payments of the 1481

vehicles causing con51derable losses to’ Blngham

. 23. On the 1n1t1a1 registration applications Blngham flled

withA the Department -of - Motor Vehlcles ("DMV") for the 125'
vehlcles ordered by . Anywhere Amerlca on July 19 1989 Blngham

‘ reported Anywhere Amerlca as reglstered owner. Furthermore,

‘the blank tltled "Legal owner or Lien holder” on:those initialy

appllcatlons The same was true of the 23 vehlcles Bingham sold. -

to Anywhere Amerlca out of Blngham s ex1st1ng retall lnventory

Blngham subsequently reported 1tself as 1ega1 owner of all 148;

Vehlcles

24, It is the custom and practlce of 'TMS and TMD that after
_‘they refer a fleet customer to one of thelr dealers, the dealer'

becomes - respon51blev for working with the prospectlve fleet -

purchaser to negotiate the terms of the sale .including the

source of funding.

25. It dis the custom and practioe of the Toyota motor

“vehicle fleet business’ for dealers to make telephone calls to
the fleet purchaser's ‘prospective financing sources, including

- TMCC, to 'inquire as to the status of pending credit applications.

--12--
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27.‘ Tuckerewas.never told by TMCC or by'either Respondentﬁ'
that TMCC TMD and/or TMS were the'same company or that they
were worklng together on the Anywhere Amerlca credlt appllcatlon

28. The Respondents actions regardlng the Anywhere Amerlca

transactions, including the flnanc1ng arrangements (or lack

' thereof), did not go beyond the Fleet Agreement or any Toyota'

policy or practice.  In that regard, Respondents» took the

'following‘actions{ (a) . mentioned TMCC and Anywhere‘America to
- *each other for a pos51b1e financing relatlonshlp, (b) dropped

off an envelope of blank TMCC appllcatlon forms wh11e v1s1t1ng T

Anywhere Amerlca:to dellver’a demonstrator car; (c) prov1ded

' TMCC with the Anywhere America's telephone number at a p01nt :

‘where TMCC needed more credit informatlon; ‘and (d) telephoned

TMCC to ask about the status of the'credit’appllcatlon.

- 'B.. Findings of Fact Pertaining to Allegation of Fraud'

(a) Fraud Involv1ng Intentional Mlsrepresentatlon

29. ~On July 19, 1989, Blngham purchased 125 vehlcles from

TMD for sale to Anywhere Amerlca, at which time Blngham sent theh

.purchase order executed’ by Anywhere Amerlca to TMD. It was not
until July 26, 1989, that the alleged misrepresentation was made

.by Ed'LaRocque at TMD, some 7 days after the purported reliance.fh

Tucker ~ testified - that  there ‘was o other prior
mlsrepresentatlons made by TMD or TMS. As such - Bingham could‘
not have relied on these statements in formulatlng 1ts decision
to sell these vehicles to Anywhere America. The same isitrue

for the 23 cars.
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30. None of the documents sent by Bingham to DMV reflected

TMCC as the 11en holder for any of these vehlcles In addltlon,'

Bingham d1d not bill or otherw1se seek payment from TMCC but
instead b111ed Anywhere Amerlca dlrectly There was no ev1dence

that Anywhere America would have pald Blngham, the: evidence

shows that Anywhere America would not have pald and had no

intention of paying.

(b) Fraud Involying Nondisclosure.

31. There was no evidence presented to establish that TMD

“or TMS had any reason . to suspect that-Bingham-could not'obtain

the status of Anywhere America's credlt appllcatlon or that

:obtalnlng this 1nformat10n was in any way hlndered The status

\of Anywhere Amerlca s credlt appllcatlon submltted to TMCC was:

as acce331ble tO'Blngham as it was to TMD and T™S. Furthermore,;

" TMD and TMS labored under the belief that this 1nformat10n was
'readlly available to Blngham | |

32. There were - no cases c1ted by the partles nor. does the

Board:know of any law whlch would support a determination that

the. relationship of the seller and purchaser of wvehicles is
fiduciary'er "specialﬁ-to justify a finding'gf liabilityiunder‘«
: an action for fraud inyolving nondiselusure.‘ Nor are there any
cases holding that a franchise relationship is confidential or
fiduciary. Furthermore, therev is .nothing in the Dealer

Agreement which can reasonable be interpreted as evincing a

desire by the parties to create a fiduciary relationship,'nor
was there any evidence from Mr. Bingham that he contemplated a

fiduciary relationship.
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C. Flndlngs of Fact Pertalnlnz to Allegatlon of Constructive
- Fraud. ‘

33; A cause of actlon for constructive fraud requlres proof
of the existence of a fiducial or confldentlal relatlonshlp As

noted, Bingham failed to establish that Suoh a relationship

‘existed between the parties.

D. Findings of Fact Pertalnlng to Allegatlon of Negllgent

Mlsregresentatlon

34. One element necessary .to_.establish liabiiity 'forkl‘
negligent misrepresentation'is that the aggrieved party relied' 
on the misreprésentations to his or her detriment. The_eviaence_
presentedASupports‘a determination that Bingham~did not rely on

the statements allegedly made by LaRocque in formulatlng 1ts

‘dec1s1on to sell these vehlcles to Anywhere Amerlca

, , , .
_E. Findings of Fact Pertalnlng to Allegatlon of Innocent

Mlsregresentatlon

35. No ev1dence or law was presented to establlsh that a

cause of actlonifor innocent mlsrepresentatlon is recognlzed in

California.

F. Findings of Fact Pertaining to'Allegation of Breach of
the Implied Covenant of Good Falth and Fair Deallng

(a). Breach Founded in Tort Law.

36 A flndlng of breach of the implied covenant of 'good
faith and fair .dealing founded in ‘tort law requires the
existence of a ."special‘ relationship" ' as defined = in the

five-part‘test setAout in Wallis v. Sooerior Court'(1984)~i60

Cal.iApp. 3d 1109. Furthermore, a determination must be made

that the relationship was not entered into or motivated. by
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profit. As found above, the relationship between the parties is

not as fiduciaries or otherwise 'special" to support an

imposition of this cause of action. 'Furthermore, the motive for

‘the relationship was'substantially based upon a desire by both

parties to acquire a financial profit rather ‘than non-profit,

_ such as peace of mind.

G. Findings of Fact Pertalnlng to Allegation of Breach of-
' Gontract.

‘37.' Under California law, there is implied in every

contract a .covenant that-the parties are ‘to act-invgood faith -
o towards and to deal fairly with each other.  To breach.~the'v

covenant there must have been. a conscious and dellberate ‘act

Whlch frustrates the agreed common purposes and disappoints the

reasonable expectatlons of the other party_ thereby_ depriving

that _party of the benefits of the agreement. (Careau v.

Security Pacific Business Credit'Inc._(l990) 222 Cal. App. 3d.
1371 at page 1395). | |

38. There was insufficient ev1dence preSented to support a.

determlnatlon that the partles had agreed that TMD or TMS would

collect the money . for the vehicles which are the subJect of thlS

petltlon directly from Anywhere America. f Furthermore, the Board

finds that neither TMD or TMS breached any prov1s1on of the

Dealer Agreement or of the Fleet Agreement

39. DMV records show that Bingham repossessed Anywhere

America's vehicles'pursuant to a security agreement dated July

19, 1989. On that date, a contract to sell to Anywhere America

was created, .on credit, the 148 ‘automobiles involved in this

litigation. Certlflcates of Repossession - Security Interest
were filed w1th DMV on the cars repossessed.
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DETERMINATION OF ISSUES
1. Bingham failed to establish that Respondents TMD or TMS

are liable to Bingham under a theory of ‘fraud involving

mlsrepresentatlon or fraud 1nvolv1ng nondisclosure.

2. - Bingham falled ‘to establlsh that Respondents IMD or TMS'._

'are liable to Bingham under a theory of constructlve fraud

3. Blngham falled to establlsh that Respondents TMD or TMS -

are . liable to  Bingham under " a theory of .negllgent

mlsrepresentatlon

4, Bingham falled to establish that a theory of innocent

rmlsrepresentatlon exists as a cause of actlon in Callfornla

5. Blngham‘falled to establlsh that Respondents TMD-or TMS

are llable to Blngham under a theory of breach of an 1mp11ed.

_covenant of good falth and falr deallng

' 6., Blngham failed to establlsh that ResPondents TMD or TMSi

‘are llable to Bingham under a theory of breach contract

N o PROPOSED - DECISION

"THEREFORE the proposed decision‘is respectfully-submitted:
1. The rellef sought by the petltlon is denled

I hereby submlt the foreg01ng
" which constitutes my proposed
decision on the above-entitled
" manner, as a result of a hearing
‘before me on the above dates and
recommend adoption of this proposed
decision as the decision of the New
Motor Vehlcle Board »

~

 DOUGLAS H. XRARE |
Administrativye Law Judge
New Motor Vehicle Board_
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