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STATE OF CALIFORNIA

_ NEW MOTOR VEHICLE BOARD

In the Matter of the Petition of 4
Petition No. P-219-91

Petitioner,

" AVANTI AUTOMOTIVE CORPORATION

and THE. CAFARO COMPANY,

)

)

)

)

| R
vs. - ) PROPOSED DECISION

) o

)
Respondents. g

PROCEDURAL BACKGROUND

1. On February 11, 1991, Petitioner Swift Dodge, Inc.,
a California Corporation,:‘dba. Swift Avanti, -("Swift" ~or

"Petitioner") located at 6250 Florin Road; . Sacramento,

' California 95823, filed the above-captioned petition with the

NeW'Motor'Vehicle Board ("Boafd”) pursuant to the provisiohs

of Vehicle Code section 3050(0). The petition alleges that

‘the Respondents Avanti Automotive Corporation (”Avanti”)'and‘

the Cafaro Company_hé&e‘engaged in cqntinuoﬁs_unlawful conduct

__l-._ e




in the State of .California and unilaterally breached ’the:

franchise agreement between the parties.

2. ~On March 8, 1991, a notice of appearancé was filed

‘in behalf of the Cafaro Company in which it is stated that the

Cafaro. Company is 'an Ohio Corporation, with its Aprinciple

)place of business at 2445 Belmont Avenue, Youngstown;.Ohio.”
” On’theisame,date a notice of'appearancé was filed in behalf of "

Avanti, in which it is stated that Avanti is 'a  Delaware

Corporafion, whose - mailing . addfess ~is . P.O. Box 176,
Youngstown, Ohio.

3. On March 18, 1991, the Cafaro Company filed a

Notice of Motion and Motion for Demurrer alleging a lack .of

_personal. and Subject ‘matter juriSdiction'iover“»the'ACafaro‘

Company.i

"4. "‘Swift filed'an‘oppoSifion.tb said demﬁrréfnon ﬁafch
27, 1991. o B | |
s, , A'hearingfon’the démﬁrrér éf the~Caféro Compaﬁy,_as

well as the evidentiary ‘hearing on the merits of this

petition, were held on March 27, 1991 before Michael M.

Sieving,- Administrative Law Judge and ‘Assistant: Executive

vASecretary‘of the Board}'iﬁ Sacramento, Célifofnia}’

6. PostFHearing briefs'.and responses thereto were |
‘submitted on vafioqs dates up to and including June 12;'1991r

7. By letter dated August 12, 1991, Petitioner

requested that the Board reconvene the hearing. on the merits

 based upon the alleged existence of newly discovered relevant

--2--




© filed with the Board on March 19, 1992.

.evidence'pertaining to the 1iability of Respondent the Cafaro

- Company.

'8._: On August 13, 1991, proceedings' were: suspended

" pending - order of the Board
9. ~ On September lO 1992, a pre-hearing conference was
held for the purpose of selecting dates for the submission of.

" an Offer of Proof and related documehts concerning the'newly

discovered evidence:

10. On November 5, 1991 jPetitioner's request- to

present additional ev1dence _onv the issue of the Cafar

Compan&’s‘liability was granted.

11. On Norember 19"1991. abpre—hearing'conferenoe was dh.
held for the purpose of selectlng a dlscovery schedule w1th.
Arespect to the addrtlonal._ev1dencer  Counsel for partles
'_ engaged in discovery until'approximatelf_January 31, 1992.
.12._ On February 13, 1992,vPetitioner filed‘anhEx;Perte h
‘ :Appllcatlon to Enforce Authorized Discorery and Temporerily:

SuSpend Proceediﬁgs. E Respondeﬁt's' opposition thereto was .

applieation was scheduled for May 26, 1992 This-eonferehce
_ was oontinued to June 1, 1992 due to the unavallablllty of

" counsel, and thereafter contlnued pendlng further order of the

Board based upon a request from counsel for.Petltloner.

14, . Swift was 1represented by Chris GC. Vaughan, Esq.,

12268 Blue Ridge Court, Auburn, California, 95603.

S

13.. A telephonic conference to rule, on  Petitioner's



Ohio 44114, and M1chae1 M. McKone,'Jr

' 15. Ayantl and the Cafaro Company were represented by

Mark I. Wallach, Esq., and Kathryn K. Vanderw1st Esq of‘

Calfee, Halter & Griswold 1800 Society Bulldlng, Cleveland,

- Esqt,.of Caulfleld

Davies & Donahue, 3500 American River . Drive, Sacramento,

California, 95814.°

ISSUES PRESENTED

A. 1Issues Presented with Respect to the Demurrer. -

16. The Cafaro Company contends that the'Board.dOes not

have subject matter jurisdictionbover itdpursuant to Vehicle

‘Code section 3050(c) in that the Cafaro Company- does not
engage 1n the _sale or manufacture of new vehiclesk in the

state, nor does 1t hold or “has 1t applled for, a iicense'as'aV

new.motor vehlcle dealer,vmanufacturer, manufacturer branch

'distributor, distributor'brandh, or representatlve

17.p' The Cafaro Company also contends that the Board

does not have personal Jurlsdlctlon over it in . that the Cafaro
: Company and Avantl are separate legal entltles, and that‘the'

- Cafaro Company has had no .contacts with California‘sufficient

to provide a nexus upon which to base'personal jurisdiction.

' 18.  Swift contends that Avanti is.an alter ego of the.

Cafaro Company‘ and therefore _subject to - California

jurisdiction under State law.

19. Swift further contends that the Cafaro ’Company.

should be estopped from denying. its assoc1atlon' ‘with and

financial support of Avanti{’ having ’held itself out as a




"corporate Haffiliate" ~of Avanti in  Avanti' automobile
literature distributed and oral statements made throughout the .

State.

B. 'Issues Presented w1th Respect to the Merits of the

Petition.

_20;‘ The allegatlons contalned in the petltlon requlre

"the Board ‘to make determlnatlons as to the following 1ssues

_Aa. t Whether Respondents have breached the terms’
o of the franchise between the partles '

b. Whether Sw1ft should be permltted to resc1nd
~ the franchise and be paid restitution based
- on Respondents' willful breach of the
franchise; ‘ . A :

c{" Whether Swift been damaged as a result of the
: conduct of Respondents and ,if so, the amount
"of such damages,‘and L

d. Whether Sw1ft should be allowed to recover'
: attorney's fees as a result of the conduct of
Respondents :

'21{‘_ By its petltlon, Swift has requested that.the Board

. issue its order permlttlng Sw1ft to re301nd the . franchlse w1th-

Avantl and to be pald restitution. based upon Respondents

conduct,_includlng an award of reasonable attorney s fees.

FINDINGS OF FACT

A. TFacts Releting to Demurrer.:

_22.' Swift :entered into the dealer sales and service -
agreement with Avanti on July 20 1989.
- 23,  David J. McKelvey,_ Vice President: of"Avanti,

represented himself as an officer and directorﬂ of both- the
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Cafaro Company and Avanti when he‘ dlscussed the Avanti

franchise with. Swift's dealer pr1nc1p1e, Charles 0. Swift.

‘These dlSCUSSlOHS ‘occurred prlor to the t1me that Swift. became'

an Avanti franchlsee.

24, Mr. McKelvey informed Mr. Swift:thathAvanti.had the:v
- backing and f1nanc1al support of the Cafaro Company and that

'\the Cafaro Company had suff1c1ent flnan01al resources

available to»make Avanti sucoessfult

25..',Mr. Sw1ft relled upon the representatlons of Mr.
- McKelvey as . well as the f1nanc1a1 statements shown t0' him:_

about the Cafaro Company in de01d1ng_ to 'become, an _Avanti:

franchisee

26. Avantl is descrlbed in the llterature dastrlbutedf

by Avantl as a corporate afflllate of the Cafaro Company

27. The advertlslng 11terature whlch descrlbes Avantl

""as a corporate afflllate of the Cafaro Company was dlstrlbuted,:

to prOSpectlve Avantl dealers at the varlous dealer shows, as
well aS‘to memberslof the public, through the Swift dealershlp
28.:‘ The Cafaro Company has never engaged dlrectly in

any bu51ness w1th Swift or: Sw1ft Dodge, Inc

29. ‘The Cafaro Company's pr1nc1pa1 " business  is

- commercial real estate development of shopping malls and strlp

centers.
30. Mr. McKelvey is not an employee, agent, officer»or
'director of the Cafaro' Company There was no evidence

presented to establlsh that any representatlve of the Cafaro'

Company ever made any oral or wrltten representations to Swift
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that Avanti had the financial backing bf.the Cafaro Company.

Furthermore, the Cafaro Company did not authorize any person

or eﬁtity to make any suchirepresentations.
31, At ail'times, the'booksvand records of'fhe Cafaré*'
Coﬁpany .havé' been__maiﬁtained -séparate from the books: and
records of Avanti. | | |
'32. ' The Cafaro :Company does not éwn.'propert& iﬁ» thg

State of California. The Cafaro Company has no designated'l

agent for service of process in the State of‘California,’and

has no employees, agents; officers or directors 1oéated in the

 State. Furthermore, - the Cafaro ' Company has no office,,:
: business address,'teiephone number, propert&,_dr bank accounts

in the State of California.

33. The Cafaro Company has never applied for or
received a license from the State of California as a new motor -
vehicle ~dealer, manufacturer, ‘manufacturer ‘branch,

distributor, ~distributor branch, ' or vrepreséntétive. ~ The

- Cafaro Cbmpany does not now, nor ever has, engaged in the

- business of manufacturing or distributing new motor vehicles.

in Califdrﬁia or elsewhere.
34, The Céfafo_Compény has hqﬁ regulaply engaged in or.
sqlicited‘Business from the State.bf:California; norvhas it‘
engaged’ in.'any course  of donduét.'of derived . substantial
révenues from goods useduor sefvices rendered in California.
35.  The CéfardAC§mpany_has never_reqeivéd any éssets'or 
capital froﬁ Avanti'or received any return or finanéiai gain

by reason of any affiliation with Avanti.-
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36. The Cafaro Company . does not‘ now nor ever has

engaged in or controlled the. bu51ness of Avanti.

37.  The Cafaro Company's  board is composed of four
~ directors.  Only one of the the Cafaro' Company dlrectorS»
served on Avantl s board at any relevant tlme At all tlmes,

the Cafaro Company board has conducted meetlngs separate and -

1ndependent of the Avantl board

i

38. John J. Cafaro~1s the preéident of Avanti.  From
1987 to the present, Avantl recelved in excess of $15 mllllon'
Ainvdebt'and.equity'lnvestments from Mr. Cafaro personally; butp

has not received any debt or equity'from the Cafaro Companyf

'39.  Avanti applied for, and obtained, a new motor

vehicle manufacturer's license fromvthe California Department_
"ofCMotor'Vehicles. AvantiahaS‘isened.stock and holds“regular»‘
ahareholders'-meetings,vwhlch are in all ways 1ndependent ofv
the Cafaro‘Company.- Avantl has. conducted bu51ness operatlons,

~ including but - not limited to,_ entering, into 'contracts. and .

leases, and obtalnlng creditg .separately  and independently

from the Cafaro Company

40. The Cafaro Company owns no stock in Avanti, and -
“there is no overlap in shareholders between the Cafaro Company

-and Avanti. The only ”affiliation" between the Cafaro Company

and Avanti is that some of the individuals and/or trusts which

hold beneficial interests in the stock of Avanti also hold

beneficial interests in the stock of the parent corporation of

the Cafaro Company.
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41, 'The Board of Directors of Avanti is'composed of_(3)n

three directors. ‘Only one Avanti director has served on the

the Cafaro Company board  at any relevant time. At all times,

separate corporate books and records and separate_,banks

accounts have been maintained by Avanti.

B. Facts Relating to the Merits of the Petltlon

42, Charles 0. Swift is the owner of Sw1ft Dodge Inc.
and has been a new motor vehlcle dealer for a number of years

43. In July of 19893, Mr. Swift was contacted by’ Mr.

-McKelvey concernlng the prospect of Sw1ft Dodge, Inc. becoming.

an Avant1 franchlsee

44. Mr. Sw1ft understood‘Mr McKelvey to be an offlcer '
and/or dlrector of the Cafaro Company as well as Avantll
345." Durlng the meetlng with Mr. McKelvey in July ofs
1989, Mr. Sw1ft was shown brochures and prov1ded 1nformatlon
Tjabout the Cafaro Company'and Avantl,_and was told that the

Cafaro'Company was backing and financially supporting Avanti =

in the manufacture and distribution of Avanti automobiles.

'46. At.'the time of the July, 1989 meeting mith.-MrQ

‘McKelvey, Mr. SWift ‘based on his experience in the automobile -

bu31ness, knew that several unsuccessful efforts had been made

‘to manufacture and market Avanti vehlcles during the 1980 s.

47. Mr. Swift was assured by Mr. McKelvey that with the

support of the Cafaro Company,'Avanti had sufficient capital

.and other commitments to make Avanti successful.
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~48. On the basis of  Mr. McKelvey's statements, ‘Mr;'

.Swift elected -to become an Avanti franchisee. ‘ Mr. Swift

signed the Avantl Dealer Sales and Serv1ce Agreement effectlve
July 20, 1989.

49,, After becomlng an Avantl franchlsee, Swift receiﬁed

:the Avanti = product " literature. . This literature was

dlstrlbuted by Sw1ft to the general publlc at auto shows and

to prospectlve- customers at Athe' Sw1ftl dealershlp Thrsl
'product literature.desCribes_Avanti as a "corporate affiliate"
'of the Cafaro Company |

.50. '  As part of the 1nducement for Sw1ft to: become ani

Avantl franchlsee, Avantl_agreed to provide Flfteen‘Thousand'

Dollars ($§15,000) - towards the introduction and initial |

advertising of the Avanti produCt in the Sacramento ‘area

market. As of theAdate.of the hearing, this money had not

"been paid by'Avanti. Furthermore, Swift spent well. in excess

of $15,000.in'the initial introduction;and'promotion‘of'the
Avanti product

51 As part of the new dealershlp requ1rements, Swift

v.purchased Three Thousand Two Hundred. Dollars ($3 200.00) in,

31gns, This 1n1t1al capltal investment was made at the tlme
Avantl on August 2, 1989.

52, Durlng the latter part of 1989, Swiftureceived-and

sold seyeral Avanti vehicles.
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'53.  In early 1990, Swift received its first 1990 .

four-door Avanti. This wvehicle was not- saleableg'and was

plagued with a number of serious Safety'problems.

54. The original 1990 four-door Avanti deliveredIItO‘
_Swift fwas .eventually. exchanged by Avanti for a different’
‘vehicle. The agreement between_Smift and Avanti was that the
1990 four-door which was not saleablée would be exchanged for a
saieablef vehicle. Rather ‘than exchange " the dvehicles ‘asi't.
_ agreed, Avantl charged to. Bank of America, Swift‘s'flooring‘
:institutlon, the full unit prlce for the replacement vehicle.
The effeet of _such a “charge was to“cause Sw1ft to incur f,
additionallfinanee chargeé for the ”repiacement” vehicle d&er'

and above those whieh "had already ‘been incurred for the

vehicle which was to be returned.

55.  The finance‘.charge ‘inéurred >by 'Swift for the
or1g1nal four- door Avant1 amounted tb Two Thousand Elght :
" Hundred and Sixty Two Dollars and Nlne Cents ($2 862, 09) As- |

~ of the time of the hearlng, thls amount ~had - not been?lff

reimbursed by Avanti.

56. Respondents have failed to pay warranty claims -

submitted'in:a timeiy fashion by Swift. At the time of the

:hearing, the total amount of unpaid warranty'claimsfwas Four“'
'.Thousand . Seventy-Four Dollars ‘and Twenty-Six Cents

 ($4,074.26). The claims unpaid date back to work performed as

eariydas January 31, 1990. The warranty claims were submitted
shortly following completion of the service work. Avanti has

taken:nb action to dispute the validity of these claims.
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57. _ In June of 1989, Swift _earned a. Three Thousand

Dollar ($3,000. OO) sales 1ncent1ve from Avanti for the’ sale of‘

a. 1989 Avanti convertlble, As of the time of the hearing,

this incentive money had not been paid.

58. = Numerous problems have been experienced,by,SWift in
getting replacement parts and accessories from Avanti ;for:
‘customers who have purchased Avanti vehicles from Swift.

59. By  letter dated October '10 1990  to Mr. Gary

Fleldlng of Avant1, Sw1ft sought to termlnate the Dealer Sales

and Serv1ce Agreement and asked Avantl to pay all monles due,_'
sh1p all replacement parts prev1ously ordered,'repurchase,the
t_vehicles in inventory and cancel all further orders.  This

letter represented the first attempt by Swift to seek

rescission and restitution of the‘Avanti franchise.

b60. - No resPonse was recelved by Sw1ft to its letter of_-
'October 10, 1990- By letter dated October 22 1990 Sw1ft

referred‘Mr. Fielding's’ attentlon to its October lO letter and

again requested a reSponse to Sw1ft s requests

61. On October 24, 1990 Sw1ft sent a facs1m11e message_
to Mr. Fielding regardlng the ong01ng as well as addltlonal'

service problems whlch were being. experlenced by a customer

who had purchased an Avantl vehicle from Swift.

62. Having received no response from Avanti to its

previous communications, Swift again wrote to Mr. Fielding on

October 31, 1990, reiterating its request for a response to

Swift's demands as set forth in its prior letters. Avanti did

not respond to this communication either.
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63. By letter dated November 16, 1990, Swift sent by

certified mail a letter to John J. Cafaro, at the Cafaro-

Company, asking for responses to the prior letters.
64. ‘LOn December 12, . 1990, haviﬁg still not received a
response to its requests, Swift wrote another letter to the

Cafaro Company and Avanti seeking a written response to its

" prior communications;

i65. The first written response to Swift's ﬁany letters
‘to‘both‘Cafare and Avanti\was,received by'Swift on December

.28, 1990. This letter acknowiedgedfthat”A&ahti-Was in&ebted 
:tb Swift .for fleoring‘ interest, inceﬁti&es and wafraﬁty
:claims, ‘but' made no specific commitment as' to when: theée

monies would be paid;

66. -'Iﬁ June of 1990; Swiftlleesed an Avanti convertible

to  Dr. Bruce: Bob,v Dr; Bob's vehicle suffered numerous L

'breékdowns and mechanical problems.during the first six mdnths:
of the 1easezf' On December 18, 1990, Swift received a letter

from the attorneys. for ,Dr.,‘Bob"requestingn an immediate

termination of the lease agreement.

67. . As  a direct result of the various mechanical

problems with “his ivehicle; Dr. Bob refused to_:pick ‘up the
vehicle from Swift after the last repair attempf in December
of 1990. Dr. Bob has now been deemed to be in default of_the'

lease that he had with Swift Leasing Company, a division of

Swift Dodge, Ihc. _ ‘
68 Swift repeatedly informed Avanti of the difficulty

with the vehicle leased by Dr. Bob. In spite of beihg advised
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as to this- situation, Avanti failed to take any serious steps

whatsoever to resolve the. problems with Dr. Bob's vehicle.

. C. TFacts Relating to Damages Incurred By Swift.

69. Swift has incurred interest charges on the returned -

Avanti vehicle as well as additional_intérest charges on the

- "replacement" vehicle, the . invoice price for with was

impfoperly charged to Swift's flooring account. At_the.time'

of'the_hearihg, the amount of these interest charges was Three

Thousand One Hundred 'Forty—Eight- Dollars and _Twenty?Nine

Cents. ($3,148.29).

70. ° Swift has -‘earned and not Dbeen. paid _a” sales

incentive for the sale of an Avanti convertible of Three -
‘Thousand Dollars ($3,000.00).
' 71. - Swift has pérformed~certaih warranty service work .

and has submitted timely warranty claims to Avanti: which weré

unpaid at the time of the hearing. The amount of these unpaid

‘warranty claims was Four Thousand Seventy-Four ‘Dollars' and.

Twenty-Six Cents ($4,074.26).

72. Swift has paid a total of _Sixteeh‘vThousahd Five

Hundred TWenty-Ihree Dollars and Twenty-One Centé ($16,523.21).

in interest charges_to:floor Avanti pfoducts.since 1989.

73. The initial introduction publicity cost of Fifteen

Thousand Dollars ($15,000.00) to be paid by Avanti has never

‘been paid.

74, There haé been a default on the contract to lease
an Avénti vehicle to a Dr. Bruce Bob reéulting in the return

of the vehicle to Swift Avanti due to manufacturing defects.

--14--




75. The Avanti vehicles”%nlinvéntbfy whiéh Swift isfin
‘the process ofvpﬁrch#sing bésed bn'demand of Bank of América
is Ninety-Five Thouéand Four andfed Nineteen Dollars énd
Flfty Cents ($95 419.50).
. 76. Swift has 1ncurred $3, 200 in expenses. on the
initial parts and accessories order. | |
77.  No. evidenée‘ was presented 'to establish that the
prevailing party to this litigation béfore(thé»Board would be
.entitled to recover an award of reaéonéﬁle attorney's }fees,

“either by statute or by contract.

D. Facts Relatlng to the Sw1ft s Clalm of ReClSlon and
Restitution..

'78f' Swift.gave’notice to Avanti of Swift'szdemand'fof
réscissidn'and restitﬁﬁioﬁ by lettér'dated October 10, 1990.

79.'I_<Theb Ayantix frénchisé sefs ‘férthb-the respecti&e'"
rightéland”obligationS'of the partiés{ Withvrespect to the
obligations and duties of Avanti, the franchise specifies the

following:

The Avanti Automdtive Corporation manufactures and

distributes - prestige, performance vehicles and
parts and accessories therefor. . . . Manufacturer
and Dealer recignize (sic) that the success of the
distribution of such vehicles depends upon

.goodwill and that, accordingly, Manufacturer must
~distribute only quallty Avanti Vehicles to quallty
dealers

‘Manufacturer will provide merchandising programs
designed to assist dealers in selling and servicing
Avanti vehicles and parts and accessories therefor.
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80. ' There has been a complete and total failure by
Avanti to communicate or otherwise conduct business with Swift
since .September of 1990.

DETERMINATION OF ISSUES

A. Issues Presented With Respect To Demurrer.

1. " There is no basis for'the Board to exercisetdireet‘
subjectlmatter jurisdiction‘over4the Cafaro Company. Pursuant
to Vehicle Code sectien 3050(c),. the Board is empowered-to
consider:aey matter'coﬁcerning the acti#ities and practices-ef‘
an aPPliCaht.or'e.holder of a 1icense‘eéra new‘metor vehicie
dealer, | manufaeturer,- manufacturer branch, 'diétributqr,
Iaistributdr braneh, or representative. The’Cafaro'Company has
‘ndt aPplied. for' or held a ‘licehse as a 'new"metor vehicle -
‘deaiergw manefacturer, manufacturer >braneﬁ; ' distribﬁtor,

‘ distributor'branch; or representative.in Califbrnia;"As”such,
_.'theV Board does notv have‘ direct .subject matter. jurisdiction
“over ‘the Cafaro Company. |

2.  There is likewise no basis for the Board te
vexercise personal jurisdictien ofer,the Cafare Company. Under
Code of Civil Procedure section 410.10, personal jurisdiction
may be ekercised on any basis not- inconsistent' with the
‘Constitution of_thie stete>or the United States. . The courts .
have construed this provisibn_tb mean there must‘exist certain
minimum_~coﬁtacts with the forum state such ‘thet‘ the
'maintenance of the actionvdoee ﬁet offend traditienal notions
-of‘fair play and substantial justice. . Swift has failed te

establish that the Cafaro Company has had sufficient minimum
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contacts with California to justify exercise of personal &
jurisdiction over the Cafaro Company in this matter.
3. Swift has failed to establish that Avanti- is  an’

"alter ego" of the Cafaro Company, and. therefore subject to

California juriSdiction._ " In order to apply'-the alter ego

~doctrine, the following conditions precedent must'ekist:

‘A, - It must Aappéar. that the corporatidﬁ‘”is
influenced and govefped‘by the élter ego and there is such a
_uﬁity of interest and ownership that the indi?iduality or
éepafaténesé'of alter ego 6orporation has ceased; §gg

'B.- The adherence to the fiction of a éeparaﬁe :

- existence of the corporation, . under . the particular

’

circumstances, would - sanction a- fraud. or promote  injustice.

‘(Arnold v. Browne (1972) 27 Cal.App.3d 386, 394; 163 Cal.

Rptr. 775;J~Associated Vendors, Inc. v. Oakland Meat Co.

' (1962) 210 Cal.App.2d 825, 837; 26 Cal.Rptr. 806). Swift has.

failed to establish the existence of the condition precedent

- that Avanti and the Cafaro Company had such a wunity of"

interest and ownership that individuality or separateness of

‘Avanti and the Cafaro Company had ceased to exist.. Hence,

there is insufficient evidence to.support the applicatibﬁ of
the alter ego dbqtrine by the Board to jusfify the exercise of.
personal jurisdiction over the CaférohCompany;.

. 4, Swift failed to " establish facts 'nebesséry‘ to
support a proper application of estoppel as to the Cafar§
Company. Swift préduced sufficientieVidence.to'establiéh that

Avanti held itself out as a '"corporate affiliate" of the’
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Cafaro Company in Avanti automobile literature distributed

throughout California. However, insufficient evidence was

presented to establish” that ény authorized representative of

the Cafaro Company made such representations. or otherwise

ratified the conduct ~of Avanti in disseminating this

informatibn. . Furthermore, Swift failed to éstablish that

Ayanti in fact had the financial support of or any other'iegal 

relationship with the Cafaro Company. ' The evidence presented

supports a determination that John J. Cafaro (who. is not a

party ~to  this - action) ‘péfSOnally } supported Avanti

financially. Accordlngly,‘ Swift failed to establish facts

necessary to support a determlnatlon that the Cafaro Companyf

financial support of Avantix

B. 1Issues Presented With Respect To The Petition.

‘should be estopped from ~denying its association w1th and \

5. 'The‘ ‘Board  has personal and subject = matter.

licensed as a new motor vehlcle manufacturer 1n Callfornla and

jurisdiction over Avanti due - to -the fact that Avahti was -

Avanti dld bu31ness in Callfornla durlng the period of tlme'

which is the subject.pf this action.

6. - There .is sufficiént, uncontroverted evidence to

support a _determination. that Avanti ﬁnaterially breached the

provisions of its franchise with Swift.

7. As a resuit of the conduct of Avanti, Swift has

‘sustained damages in the amount of.$140,365.26.

8. ~ The amount of monetary damages awarded. Petitioner

shall not include attorney's fees.
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9. There is . insufficient evidence . to support' ‘a

determination that Réspondent .the Cafaro Company 1is joiﬁtly

and severably liable for the damages}sustainéd by Swift..

PROPOSED DECISION .

THEREFORE,V the following proposed . decision is

respectfuliy submitted:

TN TN NS N T

~ ~— . Y~ ~ ~ ~ ~— ~-

The relief.sought by the petition is grénted.as follows:

1. The  demurrer of Respondent the ‘Cafaro Company isv
- sustained.
2. Petitioner Swift Avanti shall  Be permitfed»vto

fescind the franchise with Avanti.
3. - Petitioner Swift Avanti ~shall be permitted to-
return to Avanfi_:all Cof its Avanti vehicle
:inventof&, including the vehiciéi iegéed by Dr;'
'Bob. .3'Avanti shall cbmpéﬁsatéﬂ Swift'vAvanti.ﬁan'
émount of money'equal4to‘the.invoice ?rice of'the
vehicles, “less 'an& ‘appliCabig héldbacké- or“ péidf

incentives from Avanti.
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' Respondent Avanti Automotive Corporation is hereby -
~ordered to pay to. Petitioner Swift Avanti damages

in the sum of $140,365.26.

I hereby submit the foregoing
which constitutes my proposed
decision in the above-entitled
matter, as a result of a
hearing before me on the above
dates and recommend the
adoption of this proposed
decision as the decision of

- the New Motor Vehicle Board.

DATED: October 9,

o 61%2L€?
MICHAEL M. SIEVING
Administrative Law Judge/
_ Assistant Executive Secretary

1992
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