‘In the Matter of .the Petition of

NEW MOTOR VEHICLE BOARD

1507 - 21st Street, Suite 330
Sacramento, California 95814
Telephone: (916) 445-2080

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

VINCE WIESE CHEVROLET, INC., dba
SCOTT IRVIN CHEVROLET, a
California corporation,

Petition No. P-317-94

~ Petitioner,
vs..
GENERAL MOTORS CORPORATION,

Respondent.

N ) e . .

DECISION
The attached Proposed Decision of the Administrative Law
Judgé was éohsidered‘by thé'Publié members of.the New Motor Vehicle

Board -at its special meeting of January 28, 1997.  After such

consideration, the Public members of the Board adopted the Proposed -

Decision as its Decision in the above-entitled matter.
This Decision shall become effective forthwith.

"'IT 15-SO ORDERED THIS 2€  day of January 1597.

- MANNING J. POST
President Emeritus

e e s s e Nag Mo tor Vehicl'e“Board T
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' In the Matter of ‘the Petition of -

GENERAL MOTORS CORPORATION

NEW MOTOR VEHICLE BOARD
1507 - 21st Street, Suite 330
Sacramento, California 95814

Telephone: (916) 445-1888

STATE OF CALIFORNIA
NEW MOTOR VEHICLE BOARD
VINCE WIESE CHEVROLET, INC., dba

SCOTT IRVIN CHEVROLET, a
Callfornla corporatlon,

Petition No. P-317-94

Petltloner, S o
o o PROPOSED DECISION
. vs. : oL

Respondent

- ‘ Sl " L. .
B N
¢ ..

PROCEDURAL BACKGROUND °
1.  Petitioner, VINCE WIESE CHEVROLET, INC., dba SCOTT IRVIN
CHEVROLET, (“Scott,IrVin”) is a franchisee of Respondent GENERAL ~
MOTORS CORPORATION (“GM’). | -

2. On December ‘9, 1994, petitioner.Scott Irvin'filed its'

petition under Vehicle . Code section 3050, subd1v1s1on (c)vend'_

protest under Vehlcle Code Sectlon 3065 1. By order dated Aprll'
26, 1995, the protest under Vehlcle ‘Code sectlon 3065 1 was>

dismissed Wlth the finding that the 1ssues ralsed in the protest
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'may'properly be.subject to-the'petition filed under Vehicle Code

section 3050 (c), and that Vehicle Code section 3065.1 would not be
applled retroactlvely . | |

| 3. The matter was heard on Monday, June 26, 1995, before
Admlnlstratlve Law Judge Merllyn Wong Sheldon Cohen of'the Law
Offices of Sheldon Cohen, 23175 La Cadena Drive, hagunahHills,l'
Callfornla appeared on’ behalf of petltloner Respondent GM was

represented by L Joseph Lines,; III of 3031 West Grand Boulevard'

Detr01t,fM1chlgan with Marco L. Quazzo of'McCutchen, Doyle,.Brown

‘& Enersen, 3 Embarcadero Center, San Francisco, California,

appearing. o o D T,

ISSUES PRESENTED

4., GM conducted a warranty and sales audlt of Scott Irv1n in .
December 1993. The audlt perlod ;ncluded the 13»to.l4 months prlor'_h
to the audit. | - | :

~;5.' The GM audltors found that Scott Irv1n had falled to.'

comply with certaln rules and regulatlons of GM's allowance and‘

1ncent1ve programs.. thus renderlng 297 vehlcles 1ne11g1ble for

_allowances and 1ncent1ves offered by GM

6. Specmflcally, 1t was determlned by the audltors that 214
units were sold for resale,.75 unlts‘were-non—retall/non—fleet‘

deliveries and 8 units were export/resale. The amounts of monies

which GM seeks to'chargeback total $482,951.69.

7. Scott'Irvin appealed the. results of the audit which'were

_up'held by the management of GM. Scott Irvin then flled 1ts

petition and protest with this Board
8. - The issue presented at hearing is ~whether or not .

petitioner»Scott Irvin properly toock the.incentives and allowances
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offered by GM.

CONTENTIONS OF THE PARTIES

9;f Petitioner‘contends that by disallowing-some‘incentives'
and allowances GM penallzes the dealers who, llke Scott Irv1n, used
automoblle brokers to sell new motor vehlcles _ | |

| 10. Petitioner further -contends that the fncentive and
allowance guldellnes are vague and amblguous and that the audlt of.
1ts dealershlp by GM has been unfair. ‘ A }

ll. Respondent contends that petltloner falled to comply w1th‘~'
GM’ s rules and regulatlons for 1ncent1ves and allowances |

12., Respondent further contends that 1t ‘has a contractual

rlght to conduct audlts and to chargeback any amounts 1mproperly‘

-obtalned

'13; The total monles clalmed of $482 951.69 is undlsputed by7
the partles |

'FINDINGS OF FACT

“14l; During the model year QM offers variousldealer7allowance'7
and lncentive programs , These programs are des1gned to stlmulate
vehicle sales and to beneflt consumers in the form of reduced
prices. ‘
| lS; 'Anladministrative manual entitled “Chevrolet Dealer and '
Allowance and Incentive Erograms"}(“Dealer Manualf) was produced by :
GM for the uniform handling:and processing'of'claimspunder its
incentive and'allowance programs: ‘

16. The Dealer Manual defines incentive programs and

’allowances as follows:

“An incentive program may be designed to enhance :dealer

vehicle sales, or to reduce inventories of specific car or truck

3
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prices."

vehicle,lines. An allowanCe,ion the other hand is governedvbyithe

Chevrolet Terms of‘Sale, i.e., Model Close-Out and'Price Reductions

whlch focus on vehlcles 1n dealer 1nventory, Prlce Protectlon and_

Price Assurance Wthh are de51gned to protect ellglble orders

obtained prlar to a prlce change or announcement of new model

dealers through perlodlc bulletlns whlch announce new programs and

set forth the rules and guldellnes of the new programs as they are -

1ntroduced

A18;' The Dealer Manual ‘along w1th ltS perlodlc bulletlns were'
'recelved by Scott Irvin. B | '

19. Durlng ‘the audlt perlod Scott Irv1n obtalned varlous'

1ncent1ves and allowances for 297 vehlcles under four dlfferent
allowance and 1ncent1ve programs offered by GM G
20 The vehlcles sold by Scott Irv1n were clalmed under one

N

or more of the followrng programs

1) . the "1994 RECREATIONAL VEHICLE ' SPECIAL  MODEL

INCENTIVE"(RV Upfltter Incentive Program)

. 2) ” "MOMENTUM ‘93 Chevrolet Truck Incentlves“-

3) "BREAK .AWAY ~'93r Corvette Dealer Dellvery Incentlve‘

(Break Away '93 Corvette Incentlve Program); and
- 4) A~“1993 Model Year Closeout Allowance“ _

21. The bulk of the chargebacks (283 unlts) to Scott Irv1n
were clalmed under the RV Upfltter Incentlve Program The total
amount of incentives recelved by Scott Irv1n under thls program was
$368,282.24. o

22. Under the RV Upfltter Incentlve Program, a "stripped"

17. Updates to the IDealer' Manual are dlstrlbuted. to - the
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recreatlonal vehlcle 1s typlcally sent . to a GM approved upfltter”

company " The upfltter company then adds its own equlpment Whlch o

'could 1nclude, upgraded seats and TVs, which is, in turn, warranted ..

by the upfitter.' GM warrants thefchassis but not the added-on
equipment. N d
| 23. When'the unit is shipped to the upfitter company,'GM

creates an lnv01ce to ‘the company whlch 1ncludes ‘the RV 1ncent1ve B

‘When the vehicle 1s ordered by the dealer from the upfltter s pool

of vehlcles, GM issues a credlt for the entlre_lnv01ce amount to
the upfitter company GM then issues‘the invoice’to the dealer
w1th the pass through of the incentive to the dealer

24L Under this program the 1ncentlves appeared as credlts on_

'the 1nv01ce rather than an 1ncent1ve Wthh the . dealers were B

requlred to apply for.

25. Scott Irv1n unpersuas1vely argued that the 1ncent1vesb
mere, in-fact, credlts for 1tems whlch GM deleted such as seats andd :
trim Howeyer, the. deleted optlons were already reflected in a
reductlon of. the MSRP. | | | H

'26. Tn addition to the RV ﬁpfitter Program; five units-were -
clalmed under the Break. Away '93y Corvette Incentive Program
amounting to $10, 000.00. | . |

27. There were'69runits claimed by Scott'Irvln under the»
Momentum ﬂ93 Chevrolet'Truck Incentiyes Program for,a total of
$69,000.00. | | | o | o

28. There were 41 unlts claimed by Scott Irvin under the 1993
Model Year Closeout Allowance totaling $35,669.45. '

29.: The grand_total claimed'under alldof these programs is

$482,951.69.
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30. \The units claimed under the programs were ineligible for
the incentives and allowances because the units were resale units
or werevsales that were neither retail nor fleet deliveries.

31, The: auditor = determined thatp. of 297 ineligible
transactions,'214 units were -"hold for resale" transactions.

':32, ‘The term "hold for resale" is defined invthe Dealer
Manual as: "A term that refers to a sales transaction involving a
purchaser'who is not buying for their own use, but who is buying.’

with = the 1ntention of reselling the vehicle. to the ultimate

’purchaser Units 1nvolved in these types of transactions.are not

eligible for GM 1ncentives and/or allowance payments

33." The auditors found that the Scott Irv1n dealership sales"
files contained written notations that the transactions were "hold7u
for resale, and therefore 1nelig1ble under the guidelines set
forth in the Dealer Manual

- 34. . The dealer files also showed other eVidence that the_
sales were for resale purposes. The files showed that Scott‘Irvin
had not collected any sales taxes;'licenSe fees,’or regiStration
fees.on any ofpthe'214‘transactions; : o

35 Sales which are eligible for incentives and allowances'
are limited to sales to retail customers or sales to fleet
customers with approved fleet account numbers. | |

36. A "retail“customer" is defined in the Dealer Manual as:
lA customer[.who has not been assigned a Fleet Account Number

(FAN), purchases or leases less thanbten‘(lo) new cars and/oxr

trucks solely for their_own use during the current or preceding'

model or calendar year or preceding twelve (12) month_period; Use

of the vehicle is restricted for purposes of this definition to

-6
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"Any company,

‘personal or business use excluding resale."

37. An eligiblevretail customer.must take and register'title_
and use the vehicles for their transportation needs.

38. A "fleet customer" is defined in the Dealer Manual as:
‘that purchases and registers\or leases ten (lO)-or
more new cars and/or trucksj any combination of manufactUre (sic);
solely for use in its operation during the current or preceding

model or calendar year or preceding twelve (12) month period or ‘who

”owns or leases thirty (30) or more cars or trucks.

39. An eligible fleet customer must. apply to GM for a fleet'

account number and ‘"agree to abide Aby certain_ purchase'-and-

_retention terms and conditions established'by GM. "

. 40. Scott Irvin sold 75 units to companies that were neitherid'
retail customers nor. fleet customers. The companies dld. not_'
purchase the vehicles for personal use nor dld they take title to‘
the vehicles, therefore they were not retail deliveries |
‘ 41.» The companies buying from Scott Irvin had purchased more
than 10 Vehicles per . year, however none of these companies had
fleet account numbers -as required by GM, therefore these sales dld
not qualify as fleet sales | ’

42. sales to automobile brokers are eligible for incentlves,

prov1ded. that the ‘ultlmate consumer is a retail customer and . -

appropriate documentation is lncluded and reported in.the sales

transaction.

"43. The required documentation includes: . (A) Issuance of

a document, - either a purchase order, a letter,'or something in
Writing from that customer authorizing someone to act for the

purchaser as their representative in the purchase transaction with



' . 1] the dealer. (B) Evidence that the customer received benefit of an
N : , : o )
(f:' -2 available manufacturer's rebate ~And (C) the GM vehicle has not

3| been displayed at an unauthorized location

4 .44, Scott - Irvin ‘was'. unable to provide appropriate
5 | documentation to qualify the 75. brokered sales under the 1ncent1ve
6| and allowance programs |
7 45. According to the requirements contained in the Dealer
8 Manual; vehicles sold for domestic resale  or export are ,not
9| eligible vehicles under_any allowance or incentive program.
10 . 4s. 'GM’ established that 297l”sales were ineligible forf"

11 incentives and allowances either because the sales ‘were for resale
_12 or the sales were to non-retail customers Most of the disallowed _
- 13 sales were deemed ineligible for more than one reason _

14 o 47;‘ All of the ineligible transactions were handled by only ;
TN 15| two salespersons,‘who were hired to increase sales to Asians.
= 1614 - . 48, Scott Irvin failed to properly train and supervise these_

Hl7 two'salespersons_who were.subsequentlyeterminated from employment

.~ 18{ at Scott Irvin..

19 - - DETERMINATION OF ISSUES
20 49.- Petitioner failed to proVe that GM “incentives and

21 || allowances discriminated against dealers who sold to automobile

22 brokers.
23 - 50. 'Petitioner failed to prove that GM' s audit was. unfair

24 51.  Petitioner failed to prove that GM's incentive and
| 25 allowance guidelines are vague and ambiguous ‘
26 _i‘ 52. Respondent established that petitioner had improperly s
27 || taken incentimes.and allowances offered by respondent

28 53. Respondent established that it was entitled to_chargeback

VSN

N

the amount of $482(951.69 to petitioner.
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PROPOSED DECISION

Good cause having been shown‘for the incentive and alloWance]
disapprovals for 297 Vehicles, the relief sought by the petitioner

is-denied Respondent shall be allowed to recover the dlsallowed'

payments in the amount of $482 951.69 on and after the thlrty—flrst

day from the day onvwhlch this order becomes effective.

I hereby submit the foregoing
which constitutes my proposed
decision in the above-entitled
- matter, as . a result of a
" hearing before me on the above
dates .  and recommend the-

adoption of this proposed -

decision as the decision of the
New Motor Vehicle Board.

DATED:vSeptember 26, 1995:-]

By ’KZA&jZAéZD\‘u/
©  MERILYN WONG Q
Admlnlstratlve w Judge






