'Sacramento,,CaLifornia 95814
Telephone:- (916) 445-1888

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Maiter.of the Protests of |
'NOWLINGTS'QLDSMOBILE,lINCl} | -_Protést Nos. PR-227-79
HARRIS OLDSMOBILE, INQ;;uaﬁd o ?R;228479"
HANSEL'OLDSMOEILE, INC., %R-229;§9*

' ﬁs. _
OLDSMOBILE DIVISION OF
GENERAL MOTORS CORPORATION,

}

)

)

)

)

}

)

. )|
Protestants, )
: Y
)

)

)

)

)
Respondent. )
' )

DECISION

‘The attaéhea Proposed'Decision_of-the Hearing Cfficer
,is hereby.adbpted by the New ﬁotor‘Vehigle Board aé its
Decision in the above entitled matter. .

This Decision shall becqme:effectiﬁe'forthﬁifh,

IT IS SO ORDERED this 29th day of June, 1979.

FLORERCE 5. VPOST |

President
Vew Motor Vehlcle Board



Sacramento, Galifornia 95814 . ° = : SRR
Telephone: (916} 445-1888 : '

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protests of

 NOWLING'S OLDSMOBILE, INC.; Protest Nos. PR-227-7%

HARRIS OLDSMOBILE, INC.; and PR-223-79
HANSEL OLDSMOBILE, INC., PR-229479 .

Protestants,
vs.

OLDSMUBILE DIVISION OF
GENERAL MOTORS CORPORATION,

Respondent.

Tt R N s N M W B M M Y Vet Sl i N N ot

- PROPOSED DECISION -

Procedural Backgrouﬁd

1. On February 23, 1979, pursuant to section 3062 of the
Vehicle'Code,E/'Oldsmobile Division of General Motors Corporation_¥‘
(Oldsmobile) gave notice of its'intentiqn to approve the reloca-— e

tion of the existing deélership of Dick Browning Oldsmobile,'Inc.:;,

(Browning), presénﬁly located in the central part.of Long Béach‘:i“fff'

at 1227 Tong Beach Boulevard, to an auto mall, located in CerritoSJ:ﬁ}
Such relocation had previously been reguested of Oldsmobile by

. Browning.

1. - Unless otherxwise indicated, all references are to the
California Vehicle Code. : : . :



2.. Protests opposing such relocation were. filed on
March 8, 1979 by three pretestants:
" Nowling's Oldsmobile, Inc. (Nowling)
7440 East Flrest01e‘Boulevard
~Downey, California
"Hanssl Oldswmobile, Inc. (Hansel)
_ 1325 West Commonwaalth Avenue
" Fullexrton,  Califoxrnia :
.Harris Oldsmobile, Inc. (har is}
13617 West Whittier Boulevard -
Whittier, California

‘3. The three protests were consolidated for hearing.
Theee protests are>related to, but were not consolidated with,
the protest of Browhing (PR—230—79)'against the relocation of
Henshaw Oldsmobile, Inc. (Henshav) from South Gate .to an auto
'mall in Compton.

4. If the proposed relocation of Browning to Cerritos
were approved, Browning has agreed to witﬁdraw'its protest with
respect to the relocation of Henshaw. -

5. Hearing in these consolidated dockets was held, pur-
snant to section 3066, before Hearing Officer, Aaron S.JResnik,
in'Laguna Niguel, commencing on April 16, 1979, and cbnciuding .

on April 21‘ 1979. The protestants were represented by Jemes G.

Lewis, 1880 Century Park East, Suilte 1400 Los hngeles- Respon~ ;': f

dent was represented by James C. Cubbin, of the legal Suaff of

General Motoxs Corporaelon, Detroit, Michilgan.



"Issues Presanted

6. furéuant to- section 3066, the protestants Y. : . have :
the burden of proof to establlsh there is good cause no£ to‘
enter'lnto a franchise... ." to relocate a motox vehlgle dealeré‘ul
. : o - . :

7. Each of fhe pro#esianﬁs'makes identicai.céﬁtentions:zf_'H
{a) - The wvalu2 of eagh of the exls+1ng fran hi"a;réﬁd

© the permanent investment of each will be 1mpa1red (sectlon 3063(1)),

Ab) There 1s_adequate competition already EXlStlng in

'fhé‘relévant markefiné area (section:3063(2) and-t4))}' |

| {c) Because of thé potential dilution of sales and
setvice work, occaéioned by the relocation,.each‘of tﬁelprotes~
~-tants may have to raise ifs service‘p:ices-to'thé disadvantage:'
of the consumlng publlc (section'3063(2))- | |

| _1(d) Relocation of Browning from ‘Long Beaéh to Cc*rlLos )
'will cause a large geographic and population area to be left
) without an Oldsmobile faqility for sales ana sérvice‘(section'
3063(2));. B
v ".-(e)_ Leaving .Long Beacﬁ,.one of the ;arger California ;
. cities, without an Oldsmoﬁile franchise may require the vacated

point to be reopened in the near future with the establishment

of a new dealexrship, thereby further increasing competition and

otherwise impairing the financial stability of the protestants

2. In its protest in Docket No. 230-79, Browning voices similar-
concern regarding the relocation of Henshaw to the Compton Auto
Mall. - Among othex things, it alleges that the move three miles
closer to the present Browning location, a five minute drive, would
have a negative effect on the retail motor business, would result
in price cuttlng, loss of businsss, and a poorex quallty of service
to the consuming public. (Exh. V.)



and their ability toleerve the consumiﬁﬁ pﬁﬁlie aaequetely and
well (section 3063(3)); * | |
(£} Each ef the brotestants, singly and emeng themn~-
selves,‘ie providing adequate sales; service and parté‘faéilifiee'
to the consuming public; and a strong degree of cdﬁéeﬁition |

prevails, all in the public interest (section-3053(4)}.

Findings of Fact

~ Facts Relating to Permanency of Investment

8. EBach of the protestants has a substantial permanernt.
- investment in its present location and has plans for improvements;
additions, and upgrading as available funds and consumer demand

pernit and reguires.

9. Browning has no investment in the proposed Certitoe
1ocatioﬁ,'except thaf-it has paid for an option on'ﬁhe.necessary
acreage. If the relocation is appr oved Brownlng is prepared to
erect a new facllity, costing more than one and one—half mllllon
dollars.

10. Browning's present location 1s in a deterloraulng area .. .

of Long Beach; the mun1c1pal autnorltles have cited the owners

(Brownlng 15 a lessee} for numerous v1olatlons,'correctlons o;

e

which would nake it more Fea51ble to demolish and rebuild.



Facts Relating to Effect on
Retail Motor Vehicle Business

ll.'.The relocation of Browninélfrom downtown Lang Beach-”
.to Cerritos is.a move of approximately 7~i/2 to'8 miles. The
. proposed new location is 6-1/2 ﬁileS'from Nowliog; 8 miles from’
Harris; and apéroximately 9 miles from Hansel. (These ére'air~' 
line mileageé.) | | -

12,__The proposed location is considered an excelleot
point for the establishﬁent of a motor vehicle dealership. It
is the junction of two importént free#ays (605 and %91); clooe_;o ST
large, modern shopping facilities, ‘and otherwise ah.attractive
area for the consuming public.

ol3. The proposed location is less than one mlle out81de

the c1ty llmlts of Long Beach.

14. .To some of the Long Beach consuming public;_particuw
" larly in the norfhern area, wﬁere the populafion is moviog, ﬁhe
proposoa iocation would be equally or more convenient than: the
present location of Browning. |

15. With regard to the consuming public who work in downw
'town Long Beach and who seek to have thelr cars S°erced close to
~ their rlaces of work, the relocatlon of Brownlng would leave -
them w1th no service facility nearby. The numbexr of such
' customers or potential customers is relatively small, aod
Browning, if relocated, has agreed to'establish necessary

pick=-up and delivery service to meet this need. Further-



.moxe, B:owning would adverﬁiee heavily in the Long Beach
area and‘utilize éifect-ﬁailiﬁgs-aad make other effoptsueei
-preserve and increase its sales and service.

:16.- The relocatlon of Henshaw to Compton would place that.
daalelshlp 1ess than seven miles from the paesent location oe
.BLanlng and could be Uulll/ad.DJ ovmers of OLdSNOblTB who lave
._or work -near the present Browning 1oeat10n as ap addltloaal

source of sales and service.

17.  The relocation of Bfowning'woulafleave_Oldsﬁoﬁile
unrepresented in one of Caiifornia's largest eitiesf'sueh lack
of represenfation could lead to a losa of salea to competing
' lines. 'Soﬁe-ef the protestants advertise and sell in.the Long‘
Beach area. | - | o
| | 18.‘ At the time that Oldspoblle was approached by Brownlng :
: and Henshaw w1th respecL to their pr0posed relocatlons, it
undertook and completed a comprehen51ve marketlng survey,
designated by Oldsmobile as "Arez of Geegraphic Salea and Service
Advantage" (AGSSA). Hundreds of hours were ceasumea ia‘making-

gthe study, which was undertaken for the purpose of determininc

‘_'the “mpact of the two relocations, not only on the dealers seek?ng

1to relocate, but on other affected dealers, 1ncludlng the pr0~'.;ﬁl"‘

testants hereln, and the consumlng_publlc,' The materlal conclu~*g-
sions drawn and recommendations made were as follows:
(a) An open point at Lakewood (Loag Beach) be dis-

continued.



.(b) .The ﬁigration of Heﬁsﬁaw to the'Cbmpﬁon éuto
- mall be appréved.
‘ ~ (¢) The migration -of Browning to the.CQIritoé auvto
mall be approved. |
It was further concluded that:

(a) The presant numb=ar 0= dealérs_(G) can aéequatelj' j
service the markeﬁ place, thus suppdrting the aforementioned
conclusion that‘the'Lakewood open point could be discdntinuad-ll ,

| (b) A review of the financial results of the protas-
tants, as.well as other dealers in the areas covered by.the
migrations, indicateé that "outstandinglprofits being'attained
by these deélers" and “tﬁe relocations recommended" wiil ﬁot
adversely affect,these.dealers{ profit opportunities.

18. The new car sales of the three prOtestants_from.1974

to 1978, inclusive, are as follows:

NOWLING -  HARRIS " HANSEL
1974 - 296 319 404
1975 381 417 . 477
1976 g 529 627 | 775
1977 858 1,073 1,118
1978 1,295 1,288 1,443

20. OFf the 1978 sales by each of'thé @rotesténts, Nowlingi“-if

had 65 registered inrthé Cerritos area, Harris 7,_aﬁdﬂﬁéngeia22_fﬁ;d5f?

Total Qldsmbbilé sales wére_210. The proteétants accounted for
less than 45% of such sales.

21.‘ Browning's total retail sales in 1978 werefl263; 90
of these vehicleé were registered in the immediate Cerritos a:ea;

The bulk of its sales weré in the northern Loﬁg Beach and Cerritos-
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Arte#ié areas, which-#reasiﬁre cloéér to énd more coﬂveqi&nt
to its proposed locatlon than to its present locatlon.

_22‘ The protestant who would be most acutely affeched by .
the reioéatlon is Nowllng._llts penetration of the Cerrluos g:ea:-*V
is the greatest among the protéstants- However, Noylingfs‘
7'pedetration of its primary salés éreaAis low, indicating that

there 1is sales potential in its own vicinity.

'23f in the.Los)Anéeles~80uth-marketingAarea,‘as'éefiﬁed ;
by‘Oldsmobile and based on census trac@stan& which.eﬁﬁompasses
the relevant marketing axea surrounding the Cerritos auto mall,
Oldsmﬁbile's penetration of the market was 5.6%, while'i;sktotéi
.U.S. peﬁetration was 8.8%. | |

Faéts Relating to the Impact on the Publié

Welfare Due to Establishment of an
‘Additlonal Franchise.

24. For pracLlcal bu51ness and 1egal reasons, Oldsmobllp
was not able to give assurances that Long Beach would no longer

‘be considered as a viable area for a dealershlp.

‘25,' There is, however, little, 1f any, llkellhood thap

‘Oldsmoblle would 1"e--establa_sh a Irancnlse 1n Long Beach ~Wlthln

the next two years-,

Facts Relatnng to Acdeguacy of Competltlon
and Convenient Consumer Care

26. All of the protestants are providing adequate service

at competitive prices as well as fulfilling warranty obligations.



- 27. fhe facilities of Har:is_aed-ﬁansel'meeﬁ or exceed.
Oldsmobile guidelines. ) o

28. The facilitiee of Nowling do not meetjali'of Oldsmobile‘e
'criteria. Its deficiencies were in display facilities and-
seﬁvice stalls. Howavar, in 1978 it was able to hendle over

13,470 repair and va;raney orders without undue al:;lcul:T.'

29. Brownmng s presenf fac1llt1es are poorTy located and
couid be a factor in the operatlon of its serv1ce and parts
department the latter being a losing operatlon.

30.. In its relevant markeuﬁng area, Brownlng has acﬂleved
78%‘salee penetration.. | A

3l. In the past two years, and particﬁlarly in 1978, eeles-
of Oldsmoblles in the Southern ILos Angeles County and Northern
Orange County areas were llmlted by avallable supply of certaln
typee of vehicles.

. 32. The :ecentgasoline crisis and its economic conse-
gquences could:have less impact on Oldsmobile dealers than semerg
otﬁefs because of the availability of dieeel.enginee end the |
- new "X body cars.

33. Dealexr allocations by‘01dsmobile are éredicefed on
an. ﬁlstorlc sales performance. The extent that any of the pro~z'ﬁdf#
testants lose sales as.a result of the Brownlng relocae1on, thelr
supply o; producz might be adversely'affected. However,uunder

3/

Oldsmobile's "responsive -distribution system",~ as adjusted by .

3. Oldsmobile's distribution system is geared to dealer sales
performance and total sales in a particuldr zone. To the extent
that demand in one area of the county is heavy and in arother,.
11ght uhlftlng of product can be made-

-0



regional and zone management, no adverse affect.would bé. 
exparienced by the.protestants insofar as availability of

~product is concerned.

Facts Relating to Increased Cdmpetition-

34. Althoﬁgh no new franchise is;preéently céﬁﬁempiated,'}‘”;i :
even if Qﬁé were'to-be established, it woul& éegvg'onlyftq'ina o
crease_compétition.' | F

35. The return on investment in 1978 to éiowhiﬁg.and the

" three protestants is as follows:

Browning C122%
Hansel 59%
Harris 82%
- Nowling . BO%

"Biglcity"é/ Olasmobile dealers nationally-achieved'é'Bg% return
on investment. A |

'36: The gross profité per'unit-for ﬁhe protestént$ énd
Broﬁning in 1978 are as follows: l

© Browning % 891

Hansel : 821
Harris 895 -
Nowling 826

"Big -City" Oldsmobile dealers'average'gross profit-pér’unit in

'~ Determination of Issues

A 1. Protestants have failed to sustain their buxden of

proof.

4. Although it is not defined precisely in the record, "Big City“
covers large metropolitan areas such as the Los Angeles-Orange
. County area, in which a11_9_0f these dealers are located. (RT 1077.)

-10- ‘ Ba”



2. Protestants have failed tojestablisﬁ that gobd causé-
exists for not xelocating the Browning franchise from Loné Beach
to Cérritos,,for the following réasohs: | . - |

(2) ‘Protestants failed-to show-that the'relocatiog
of Bﬁowning would jeépardize tha permanent iﬁvestments_of the
protestants. | | ;

| {(b) Prote%tanﬁs failed to §h9w that the-  relocation
' of Browning will have a detrimental eifect on the retail motor
'vehicie business and the consuming ﬁublic in the felevant_marketingli&
'area;i_" | | o

(¢}  There is latent demand for dldéﬁobile vehicles'in"f
the relevant marketing~area, and each of the protestants and
‘Browning in its.pfoposéd reiocation can gain greater peﬁetration
in thé area than heretofore achieved.

'(aj‘ To.the extent that pﬁofestants‘maﬁ‘lose sales ﬁo_
Browﬁing by virtue of the proposed reloéation,isuchupoégible
loss of sales is no grounds for.disapprovihg the relocation.

(e) Thé relocation of Browning may well lead fo an
increase in demand for Oldsmobile products and éexvice, in which
incréase éll prbtestants can share.

.{f) The relocation of Browﬁing will'increasé'comﬁeu
titibn,‘nof-only in the Cerritos area, but also in the Long.Beach”ff‘dl
area. Thé relocation of Henshaw would also. sexrve to inbreaée .
'competition in Long Béach and therefore both moves will be in
the public intergst.

| {g) To the extent that the downtown area of Long Béach:

is left without an Oldsmobile dealership, thereby impairxing the .



availability of service in thatx area, any undesirable:conse4>
gusnces are assnaged by the relocation of Henshaw and by
Browning's assurances of seeking to maintain itself as a viable
force in Long Beach.
- (h) The relocation of Browning will -be in the public.
interest..
**#****.*¥*
The following proposed decision 1is respectfully submitted:,‘
The protests are overruled. The respondent is entﬁeled
to relocate Browning to the proposed location.
I hereby submit the foregoing
which constitutes my proposed _
~ decision in the above entitled
-matter, as a result of a hearing
had before me on the above dates
at San Diego, California, and
recommend its adoption as the

decision of the New Motor Vehlcle‘
Board. . e

D“Led/dww /7 //7/

/ o .ﬁ '
/& __/'-/éi(j—,,zwc«-—r/‘(

(-#/AADO\I S. R_E:S\TIK i

Hearing Officer

New Motor Vehlcle Board




1401 - 21st Street, Suite 407
Sacramento, California 95814
Telephone: {(916) 445-1888

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of
MARQUIS MOTORS, INC., Protest No. PR-234-73

Protestant,
vs.

TOYOTA MOTORS DISTRIBUTORS, INC.,

Respondent.

T S St St Sl Tt Tt Yt et N St et

DECISION

The attached Proposed Decision of the Administrative
Law Judge 1s hereby adopted by the New Motor Vehicle Board
as its Decision in the above entitled matter.

This Decision shall become effective forthwith.

IT IS SO ORDERED this Z 2 day of January, 1980.

LORENCE S. POST
President
New Motor Vehicle Board




