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1401 - 21$t Street, Suite 407.
pacramento, .california 95814
Telephone: . (916) 445-1888

STATE OF CALIFORNIA

. NEW MOTOR VEHICLE BOARD

.In the Matter of the Protest of )
)

SPORTMOTIVE CORP. , dba )
CYCLE SPORTS, )

)
Protestant )

)
vs. )

)
BMW'OFNORTH AMERICA, INC., )
BMW MUNICH, BUTLER & SMITH, INC. )

)
Respondents )

---------------)

DECISION

Protest No. PR-287-BO

The attached Proposed Decision of the Administrative

Law .Judge is hereby adopted by the New Motor Vehicle Board as

its Decision in the above.entitled matter.

This Decisi6n'shall become effective forthwith.

IT IS SO ORDERED this /tl&: day of April, 1981.

KATHLEEN O. TURNER
President
New Motor Vehicle Board
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,j '., 1401 - 21st Street
Suite 407
Sacramento, California 95814

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of )
)

SPORTMOTIVE CORP., dba )
CYCLE SPORTS, )

)
Protestant )

)
vs , )

)
BMW OF NORTH AMERICA, INC., )
BMW MUNICH, BUTLER & SMITH, INC. )

)
Respondents )

)

---------------)

PROPOSED DECISION

Protest No. PR-287-80

1. Respondent, Butler & Smith, Inc. (Butler &

Smith), located in Norwood, New Jersey, was the exclusive

importer and distributor of B~n~ motorcycles and BMW parts

and accessories in the United States through September 30,

1980.

2. Protestant, Sportmotive Corp., dba Cycle

Sports (Sportmotive), is a B~nv motorcycle dealer located

in Santa Clara, California.

3. By letter dated June 30, 1980, Butler & Smith

notified Sportmotive that as of October 1, 1980, BMW of

North America, Inc., located in Montvale, New Jersey (BMW NA),



would be the exclusive i.mporter arid distributor of B11hl motorcycles

in the united States and that the relationship between Butler &

Smith and Sportmotive would be concluded on September 30, 1980.

4. A copy of the Butler & Smith letter dated June

30 r 1980, was received by the New Motor Vehicle Board (Board).

5. On October 29, 1980, Sportmotive filed a protest

pursuant to the provisions of Vehicle Code Section 3060.~/

The protest named Butler & Smith, BMW NA r and BMW Munich as

Respondents.

6. Because there is no entity known as BMW Munich,

the protest was deemed filed only against Butler & Smith and

BMW NA.

7. A hearing was held before Gloriette C. Fong,

Administrative Law Judge for the Board, on February 17 and

18, 1981.

8. Sportmotive was represented by Michael J.

Flannigan, of the law firm of Pilot & Spar, Los Angeles,

California. Butler & Smith was represented by Anthony C.

Diepenbrock of the law firm of Johnson, Greve, Clifford &

Diepenbrock, Sacramento, California, in association with

John C. McGoldrick of the law firm of McCarter & English,

Newark, New Jersey. BMW NA was represented by Roy M. Brisbois

of the law firm of Lewis, D'A~ato, Brisbois & Bisgaard,

1. All references are to the California Vehicle Code
unless otherwise indicated.
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Los Angeles, California, in association with Robert F.

Brodegaard of the Law firm of 1veil, Gotshal, & Manges,

New York, New York.

I. Sportmotive ver'su's' But'ler&' Smith

JurisCtic'tion'al Issue

9. Butler & Smith contends that the Board is with­

out jurisdiction to hear the protest in that, as to Butler &

Smith, the protest was not ti~ely filed.

10. By letter dated June 30, 1980, Butler & Smith

notified Sportmotive that "the existing arrangement of BMW

with Butler & Smith would conclude as of September 30, 1980."

The letter also notified Sportmotive that its relationship with

But.Ler & Smith would be "concluded as of September 30, 1980."

11. The Butler & Smith Let.t.e r of June 30, 1980, stated

that the distribution of BM\', motorcycles would be undertaken by

BMW NA. Sportmotive reasonably believed that it would be

permitted to continue as a BMH motorcycle dealer and that there

would merely be a substitution of BMW NA for Butler & Smith.

This proposed modification wouLd have been enough to provide

Sportmotive \'1ith the right to protest since Butler & Smith was

attempting to conclude its relationship with Sportmotive, even

though the letter did not state that Sportmotive's franchise

rights were being terminated.

12. Any right Sportmotive has to proce s t; such a

modification of its franchise is governed by Section 3060,

which provides that Sportmotive has 30 days from receipt of the
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Butler & Smith letter in 'ihich to file a protest. Sportmotive

did not file a protest in response to the Butler & Smith

letter dated June 30, 1980. Therefore, Butler & Smith is not

a proper party and is hereby dismissed as a party to these

proceedings.

II. Sportm'otive' versus BMW NA

(a') Jurisdictional' Issues Presented

13. BMW NA contends that the Board is without

jusrisdiction to hear the protest against BMW NA, in that:

a) There was no franchise relationship between

BMW NA and Sportmotive; and

b) There was no timely protest filed by

Sportmotive as to BM\,;' NA.

Facts Pertaining to the Relationship Between BMW NA and
Spbrtinot'ive

14. BMW motorcycles are manufactured in Germany by

BMW Motorrad GmbH, (MBW Motorrad). BMW Motorrad is a German

company which is a subsidiary of Bayerische Motoren Werke,

Aktiewgesselschagt (BMW AG), the manufacturer of BMWautomo-

biles. BMW AG is located in f.1unich, Germany.

15. In 1973, BMW AG decided to form an American

corporation 'to act as a subsidiary in the United States. As

a result of this decision, BI'H'! NA was incorpora'ted in 1975 as

a Delaware Corporation with principal offices in New Jersey.

BMW NA is a wholly own ed second tier subsidiary of mllq AG.

All of BMv! NA' s stock is own e d by BI1W U. S. Holding Corporation,
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a Delaware Corporation. All of the stock of BMW U.S.

Holding Corporation is o"med by B~v AG.

16. Butler & Smith had been the exclusive importer

and distributor of B~nv motorcycles in the United States for

over 25 years. The most recent Importer's Contract between

Butler & Smith and BMW AG commenced on October 1, 1968, and

expired by its terms on December 31, 1980.

17. . Sometime in 1977, after an ex·tended period of

discussion, BMWAG and B~~I Motorrad made the decision to

discontinue their relationship with Butler & Smith. The basis

for this decision was' dissatisfaction with Butler & Smith 1 S

sales performance in the United States.

18. In early 1978, a meeting was held between

representatives of BMW AG, B",j\'1 l';otorrad, and Butler & Smith

regarding BMW AG's and BNW l-lotorrad's decision to terminate

Butler & Smith's Importer's Contract.

19. By a letter dated June 28, 1978, Bl~ AG

notified Butler & Smith that B!-~l\'7 AG was exercising its right,

pursuant to the Importer's Contract; to ·terminate its

relationship with Butler & smith.

20. Subsequently, Bl,jl') AG filed suit. in the Federal

Republic of Germany in the J.1unich State Court, seeking to

obtain a jUdgment that the Importer's Contract between BMW AG

and Butler & Smith could be legally terminated in accordance

with its provisions as of December 31, 1980. The Munich State

Court rendered a decision in favor of BMW AG. Thereafter, the
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Munich Regional Appeals Court affirmed the Munich State

Court's decision.

21. Butler & Smith commenced an action in the New

Jersey Superior Court, claiming the protection of the New

Jersey Franchise Act and seeking a judicial declaration that

would prevent termination of its Importer's Contract. This

action was also decided in favor of BM1~ AG.

22. A settlement agreement was reached between .BMW

AG and Butler & Smith and no appeal was taken from tDe New

Jersey court's decision.

23. In connection with the settlement, a termination

agreement was entered into bet\'leen BMW AG and Butler s Smith.

24. As part of the termination agreement, Butler &

Smith and BHW NA (the nel'T distributor) entered into a purchase

agreement whereby BMW NA was to acquire assets from Butler &

Smith. Among the assets purchased l'Tere:

a) BMW motorcycle inventory,

b) BMW parts and accessories inventory,

c) Butler s Smith's ac count.s receivable,

d) Furniture, machinery, equipment, tools,

and other personal property of Butler & Smith,

e) BMW special tools, signs, and warranty

imprinters,

f) All of Butler & Smith's records, data,

computer software, etc.

25. BMW NA was designated by BMW AG as the importer

and distributor in the United States of Bl~~ motorcycles

- 6 -



effective October 1, 1980. There was and is no wr i.tt.en

agreement between BMW AG and Be·E'] NA in respect to the

importation and distribution of the product. There are,

however, operating standards prescribed by BMW AG that- . .

BMW NA as a who'lLy mined subsidiary is required to

follow.

26. As part of the purchase agreement with Butler

& Smith, B}liv NA obtained the right to approve the letter sent

by Butler & Smith notifying the B~q motorcycle dealers of the

change in distributors.

27 .. The letter on the following page from Butler &

Smith was received bySportmotive on July 7, 1980.

//1111
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Cycle SpJrts
2355 El Camirio Real
Santa Clara, CA, 95050

Dear Dealer:

June 3D, 1980

For over 25 years, Butler " S:nith has been proud to be the e):­
elusive imp:»:ter and distributor of E:-;;'; not.ozcycl es in the United States.
over the past ten of those years, \;hich have seen rapidly expanding market.s
for Bo·m product.s \-loLld\Olioe, E-ri'; f·ju"ich has pursued a po;ticy of; establishing
2. ne twork of i ts O~'lD subs.idiar.ies in t.be major expor t, Jnark~tfor the 6is-­
t.r i.buti.on of I3N;;') cars ana rnot.orcycl.es .. Consistent \-lith this po.iicy, t.he
existing ar r anqernent; of mj~·l.Hith B'.lt.ler & &nith \'lill be concluded as of
Se?te;;6er 30, 1980. As of Oct.cber 1, 1980, Butler [, Smith t.herefore "Inl
no Lonqer imp:>rt and distribute B~·r.'i r:::>torcycles in the United States... 'I'f12"Ce­
after I the exclusive iE'9Jrter 2.n6 distributor of B~·ff·7 mot.orcyc'Lcs in the United
St.ates "Iill be Bl'J:,J of Kor th flJn~r:icct Inc. flccordir,gly, this I-li11 reslll t in.
our relationsbip \Oli·tb you also beir;;) conc'Iuded as of 'Septe.-rroer 30, 19BD.

B!-l;'l of North 1""2rlc2, Inc. is in the process of formlll"tinJ mar­
ket-in;) ptans to be imple;nente'd 0:1 O:tO:>2r 1, 1930. Part of these plans
1· ncIuoes a r cv i ew of "h" eo" "Ll'D::1 ,':>?Ler networkJ'-. ,;:.y L~~ . .... _..:.>L. I'J .....__ '- ..... '- ,L_l-...

1'hrou9h Septe.ITib2r 30 , 1980 r \·t2 shall, of course , continue to
serve you as before , \'~e encourage you, in the interim, to continue to
duct, YOCir business in the ord i nary course in the best; interests of tile
cus torner , Please be .assured that 211' v:auanty"dal'-TIS \olill be hand.Led
accordance Hitb existing pz ocodur es , "

con-
13·,r. ,"J_ Jrl

an

i'le have appr ec i at.eo the o?p:.>rtunity to 00 business \-lith our
dealers nat.i.onvzide and to raake avai Iab.Ie tOtlJ2 Nnerican public t112 fine
line of K'f,~ mouorcycj.es , "gain, let ,,:2 express my thanks: to ~iOL1 for your.
v 21neci business. '\']e wish you con ti J;~e6' success.

Sincerely,

BUI'LEH. [, S!·H1'il, nee.

CERTIF1W !·tl\IL - JUU<.
--------..._---
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28. After receipt of the June 30, 1980, letter

from Butler & Smith, Sportmotive received no further

communications from Butler & Smith and heard nothing from

BMW NA or BMW Mobor r ad ,

29. When BMW NA became the distributor, it divided

the existing B~~ dealers into three groups:

a) Those dealers that BMW NA wanted to retain

as BMI" dealers and to" whom BHW NA intended to offer a formal

franchise agreement.

b) Those dealers that BlvIW NA was s uf f Lc Lerrt.Ly

interested in to consider for a formal franchise agreement.

Dealers in this 9TOlJP "lere informed by letter that BHW NA

would continue to sell BlvIN products to them as an accommodation

until a decision was reached with regard to whether a formal

franchise aqr-eernerrc would be offered to them by BMW NA.

c) Those dealers that BHW NA was not

interested in and who would not even be considered as candidates

for formal franchise agreements. Sportmotive was placed into

this third category.

30. Out of approximately 354 BMW motorcycle dealers

in the United States, 220 were offered formal franchise

agreements, 80 were being considered for such franchises, and

50 were not considered at all. Out of the 47 B"~1 motorcycle

dealers located in California, Sportmotive and three others

were in the third category.

31. The decision by BMW NA to place Sportmotive in

the third category was based solely upon the number of



.'
wholesale purchases Sportmotive had made from Butler &

Smith.

32. Dealers in the third category received no

communications from BMW NA advising them of BMW NA's decision.

The dealers in the other categories were contacted by BMW NA

and notified of their status with BMW NA.

33. The owner of Sportmotive had not interpreted

the Butler & Smith letter of June 30, 1980, as informing

Sportmotive that it was no longer a BMW moco r cycLe dealer.

Sportmotive was not successful in its efforts 'to contact BMW

NA.

34. BMW NA ,first contacted Sportmotive only as a

direct result of the filing of this protest. This contact

occurred in late November or early December, 1980, when the

BMW NA District Sales Representative was instructed to

evaluate Sportmotive for the possibility of offering it a,

formal franchise agreement. Subsequent to the evaluation,

BM'vI NA reaffirmed its decision not, to offer Sportmotive a

formal franchise agreement.

35. Vehicle Code Section 331 provides:

A "franchise" is a written agreement
between two or more persons having
all of the following conditions:

(al A commercial relationship of
definite duration or continuing
indefinite duration.

(bl The franchisee is granted the
right to offer and sell at
retail new motor vehicles
manufactured or distributed
by the franchisor.

- In -
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(c) The franchisee constitutes a
component of the franchisor's
distribution system.

(d) The operation of the franchisee's
business is substantially
associated with the franchisor's
trademark, trade name, advertising,
or other commercial symbol
designating the franchisor.

(e) The operation of a portion of
the franchisee's business is
substantially reliant on the
franchisor for a continued
supply of new vehicles, parts,
and accessories.

36. Vehicle Code Section 311.1 provides:

A "franchisee" is any person who, pursuant
to a franchise, receives new motor vehicles
subject to registration under this code
from the franchisor and who sells such
vehicles at retail.

37. Vehicle Code Section 331.2 provides:

A "franchisor" is any perso~ who manufactures,
assembles, or distributes new motor vehicles
subject to registration under this code and
who grants a franchise.

38. The importation and distribution of BMW motorcycles

was undertaken by BMW NA under the instructions of its parent

corporation BMW AG. B~TIv AG and BMW Motorrad had much earlier

decided to terminate Butler & Smith. When this had been

accomplished, B~v NA by express agreement with Butler & Smith

purchased some of Butler & Smith's assets, but assumption by

BMW NA of any obligations to the BMW retail dealers in the

United States was, by the contract language~ negated.

- 11 -



ANAI,YSIS

39. To accept BMW NA's premise that there was no

franchise relationship between it and Sportmotive means that,

upon Butler & Smith's termination, all of the approximately

354 BMW motorcycle dealers in the united States and the 47

BMW motorcycle dealers in California were no longer authorized

to sell BMW motorcycles as BMi'1 dealers.

40. BMW NA's position would require that, in the

event a manufacturer decides to terminate an "independen·t

distlibutor" , the manufacturer's conduct would also result in

the arbitrary wholesale termination of all BMW motorcycle

dealers' rights to sell BMW products.

41. To accept BMW NA's position would create a

situation in which the BJllIv mo·torcycle dealers in California

have no remedy despite the potential of arbitrary wholesale

termination of their right to sell BMW products.

42. Although the Vehicle Code does not expressly

provide for such a situation as exists here, the intent of

the legislature could not have been to permit a manufacturer

to take advantage of the franchise system yet avoid the

regulatory power of the Board by the simple expedient of

establishing an independent distributor between it and the

retailers of its product. To do so would allow the manufacturers

to do indirectly what they cannot do directly. The manufacturer

could terminate dealers by merely termina·ting the distribu·tor.

The manufacturer could then offer "new" franchises ·to an

arbitrarily selected class of former dealers through a "new"

- l? -
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distributor thereby terminating those "old" dealers to whom

no "new" franchise wa s offered wi.t.hout; complying wi t h

California Law,

(b) De"term"ih"ation of" "Jur"i"sdictional Issues

43. It is therefore determined that:

A. A duty is owed to dealers by a manufacturer.

This duty is owed regardless of the fact that the manufacturer

chooses to operate under the franchise system through use of an

intermediate distributor. The manufacturer's duty is to ensure

that the dealers will not be arbitrarily deprived of their right

to market the manufacturer's product in the event of termination

of the manufacturer-distributor relationship.

B. In" the event of termination of the manufacturer­

distributor relationship, the dealers of the manufacturer's

product are entitled to the protection of Vehicle Code Sections

3060 et seq wi"th regard to any attempt by the manufacturer (or

newly appo~nted distributor) to infringe upon any of the rights

protected by Sections 3060 et seq.

C. Any newly appointed replacement distributor

which seeks "to do business in this state assumes as a matter of

law the obligations of the manufacturer to its dealer net\,ork.

D. When BMW NA was appointed the distributor of

BMW products, BMW NA assumed the position of distributor in

behalf of miW AG and therefore' cannot avoid compliance wi t.h "the

provisions of Vehicle Code Section 3060 et seq with respect to

dealers already authorized to sell the manufacturer's product.

- 13 -
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Facts Perta'ih'incl to' \~hether'the spor'tmot'i\Te' Protest was
Timely Filed 'in' Respec"t 'to' BN,'/ NA

44. BMW NA did not give the required notice to

Sportmotive as to BNW NA's decision not to allow Sportmotive

to continue to be a BMW motorcycle dealer.

45. The June 30, 1980 Butler & Smith letter to

Sportmotive, over which BNW NA had approval rights, was such

that Sportmotive was reasonable in its belief that it would

continue as a B~~ dealer with the distribution being made

through a BMW entity. BNW NA knowingly allowed Sportmotive to

continue to sell B~n~ products, perform warranty work, use the

BNW trademark and hold itself out as a B~~I dealer after BNW NA

assumed distribution in the United States.

46. Sportmotive is entitled to the protection 'of

Section 3060. BMW NA's decision and conduct, or lack thereof,

gave rise to Sportmotive's right to file a protest. The time

within whi.ch to file such p r ot.es t. would not expire, pursuant to

sect i on 3060 until 30 days after both Sportmotive and the Board

received written notice from BMW NA. No such notices were

received and therefore, the time within which to file a protest

had not expired. The issues raised by Sportmotive's protest

were properly before the Board.

47. BNW NA must comply with the notice provisions of

Vehicle Code Sections 3060 et seq with regard to any other

California BMW motorcycle dealers affected by BMW AG's

appointment of BNW NA as its distributor.

Substantive Issues Presented

48. BM!') NA con'cends there is good cause to terminate
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dealer for the following reasons:

1. The amount of business transacted by

Sportmoti7e has been inadequate as compared to the business

available to it; [3061 (1)]

2. The investment necessarily made and obligations

incurred by Spor8~otive to perform its part of the franchise have

not been 2aterial; [3061(2)]

3. Sportmotive's investment is not permanent;

[3061(3)]

4. It would not be injurious to the public welfare

for the b~siness of Sportmotive to be disrupted; [3061(4)]

5. Sportmotive does not have adequate motor vehicle

sales ane service facilities, equipment, vehicle parts, and

qualified service personnel to reasonably provide for the needs of

the cons~ers 0= B~~1 motorcycles and has not been rendering

adequate services to the public; [3061(5)]

6. Sportmotive has failed to comply with t.he

terms of ~~e franchise. [3061 (7)]

49. There is no dispute that Sportmotive has performed

all necessary warranty obligations. [3061 (6)]

Findings of Fact

Facts Relating to the Amount of Business Transacted by Sport­
motive as Cospared to the Business Available to It.

[3061(1')]
~--------------

50. K'l\" motorcycle sales have declined in the United

States d~ri~9 tte last f~w ye~rs.

51. Bi·1\'i motorcycle sales account for less than 4/10

of 1% of the number of motorcycles sold in the United States.



52. Japanese motorcycles are the primary competition

for ~*i motorcycles. The suggested retail prices for BMW

mo~orcycles range from $3,995 to $7,300. These prices are

much higher than the prices of Japanese motorcycles.

53. Harley-Davidson motorcycles are closer in price

to 3l·f,·' motorcycles. BH\\T NA does not consider itself in

eo=petition with Harley-Davidson however because BMW NA

de':srnine.o tl:at t.he cc,ns,miE:t' pzofI Led differed.

54. A~ the time of its evaluation of Sportmotive, BMW

Nl'. ""as unawa r e of the number of retail sales by any BM\\T mc·toreycle

dealer. BMW NA' s evaluation was based solely. upon .the 'number; 'of

wholesale purchases made by the dealers during the past two

C '- " e ndar vea.r s0.____ __ _ ..l..

55. Butler & Smith's wholesale sales average of 25 to

26 vehicles per dealer per year wa s unacceptable to BMW NA. Yet

as the f o Tl.owi.nq chart indicates, very few of the 47 California

Be:;', motorcycle dealers made wholesale purchases of 25 mo·torcycles

in 1979 and 1980. The chart on the following pages indicates the

wbolesale purchases by the California BMW motorcycle dealers for

calendar years 1979 and 1980.

/ I / / / /



~I dOS£" B/1v/

/o/C.:5" r"///,;{ ,. " "1.!J,.i. P 1/ V ~V(Il- 01 'Vlt'-f1Ij~'-V f V .I"... .!--

'i /8 .? '1
,i'i./

.3 30 33
'7 3.1{- 13

?-/ ""z 73'-'

3 9 /2
/3 81- '11
? /7 ;</...-..
?? 71- /06J~....

.s: /6 ;?/
I 2 3
/ '1 /0
/ 8 ?
o 3 -:5
/8 "7 6"5.»
// 15 2/;
o /0 /()-- 7/?-6 7':5
6 30 ~6

.../eeL"' ;!3/L.L /(-J,GErTsoAl)' f:>
6 // /7
/ c; /0
/0 1-1- 2L!.-

~ -
/-; 9 II
.2 IS /7
0 /3 /3
8 18 26
l' /0 /i-
3 /2 /s
3 6 9

.LIS 66 //1-

//

r/?d'S/Vo

A:A 1//1/3/1'1'1

.c.Li/1/TA

. .(.0/Uc- 13C7fC/-/

-<a.r /J,£/C&-L.c-=!'

//

5At/ £,0'(/.//1/2 !J/.ucJ

$.q,u IJ IEC:-O

/Ot<.;NL;I-JL ER

;- Dove-L/(5)

'7//1/ 1'107V!?S

Bwe:- CTo-<.

-COLp£l/ /-1/c.

7/1.4 of SAtVl..vJS OBISPo

~//-?C COAsT

2... koo//s
: L A'MinS"!.!:S

'A.J OF /.J,Cj /2MJ 5/)/.1 /\'/)/916-,L

"/ £6:,1//6.-,<: /'1/c.. $/'1/179- AN;:;

(/K! cJ F $/I/VT4 !3/i-p.O/)/24

~LE SPtN?TS SAA!?;!1- CL/l/C7/-!

1ST IIcJ/l/,t)4 SAA/7".4 C/fVZ

~ /r{)~SI /~:s SA/y77) /?c;SA

-;:ILLS /f/c. '.s S TOCk72:JP

'tT Y S /cl('~/6'/.r//0rv.es 70 Rlc/tA/C-/"

"1 I-!,k.!.s Y£Cl7Z//{"/j!

JS£ of !A'/,//}/iA WEsT ;{.A.

t r YA.t.L6-Y /1ft ~ j,.///.!/'/~TKA

'A//JY!s I~ B13K£/?s,c/CL£'
.,t)/} OF !3V/fiJ-1A1I,

'(/--11<::///1£,;:. /k"uLi/il

~/£:S 1.J/1W C/-I/CcJ

1/1,P/tM/ /(/!t-/£!I'IW casr» /-/c-<<<;

~/F/c.. ;3fl//.<./ .Et//?e/<'/l

- .8//J~./cLL S//o{-)

!<(/ 0,,'-- ~/C6-/vftJ/./T

:/($ /-t/c.
'-'1/<',0 </V-«Oc7?tuOOt/



, ,

56. BW~ NA had decided prior to taking over the

distributorship of ,BMW motorcycles that there were too many

BMW motorcycle dealers in California and that the total

number of dealers would be reduced from 47 or 48 to

approximately 30.

57. BMW NA did not prepare retail sales penetration

figures for any market areas of California.

58. BMW NA considers the Greater San Jose/Santa Clara

area as the Sportmotive market area. BMW NA had no information

as to the population in the area, number of potential motorcycle

consumers, or the geographic size of the area.

59. At the 'time Bl,lW NA made its decision concerning

Sportmotive, BMW NA had no information pertaining to Sportmotive's'

inventory of BMW motorcycles during the last two years~

60. BMI'I NA vias not aware of nor did it ever undertake

to determine the number of retail sales by BMW motorcycle dealers

during 1979 and 1980.

61. The following are the number of retail sales of new

BMW motorcycles made by Sportmotive for the years indicated:

Year NumbeY' of Retai'lSa'les

1977 17
1978 7
1979 9
1980 9

62. None of the B>li'l motorcycles Sportmotcive sold in

1980 were 1980 models. Sportmotive had no 1980 models on displ~~

in 1980, and only one 1979 model was on display in 1979. The 1979

model was still not sold at the time of hearing. Of the 9 new
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'new motorcycles sold in 1980, none were 1980 models and only

one was a 1979 model.

63. The majority of the new BMW motorcycles sold

by Sportmotive within the last two years have been one or two

model. years old at the time of sale to the public.

64. Spor·tmotive did not purchase. mor", .1980 models

because the owner had been awar e since the end of 1978 of the' .

potential loss by Butler & Smith of its distributorship and

'. because there. weze a substantial number of unsold 1979 models

in the area.

65,' . Sportmotive I s experience in the. past indicated that

when.a distributor loses its distributorship, the distributor or

its successor' unloads inventory at. substantially lower dealer

prices. Sportmotive sustained a $10,00010SS 'on inventory when

this happened previously with another manufacturer.

Facts Pertaining to the Investment
'Necessarily ~·lade and Obligations Incurred by

Sportmotive to Perform Its Part of the Franchise
. [ 3061:( 2 ),-"'J,....-"- _

66. Sportmotive has been owned and operated by Lutz.C.

Bergman for 11 years.' . It has been franchised to sell. BMI"i'

motorcycles since August, 1972.

67. Sportmotive also sells Norton, Triumph, and

Yamaha motorcycles.

68. SpO);tmotivc did not have a BHW franchise at the

time J..t. moved into. its present leased facility in March, '1969.

The' lease terms require Sportmotive to spend $15,000 over the

term of the lease to improve the property. The improvements



\1hich have been ma.de ,Jer", made to accommodate the Bl'iW -franchise.

69. BMW Nl:\. did not establish any additional facts

pertaining to investments or ob'ligationsincurred by Sportmotive;.

Facts Pertaining to the Permanency of
the Investment of Sportmotive

___. _~[c.:3,-,,0,-,,6.:::1.:.:..(3:.c)'-'Jc...·..-------c--

70. Sportmotive is ina ~eased facility.

71. BMW Nl:\. did not establish any additional facts

: pe.r't.aLn i.nq. to the permanency of the Lnve s tmerrc of .spor treot.Lve •.

FactsPe~taining to \fhether it Would be'
Injurious to the Public Welfare for the
Business of Sportmotive to be Disrupted

[3061(4)] .--------=
rhere is another BMW motorcycle dealer located

less than 10 miles from Sportmotive.

73. BMW Nl:\. did not establish any additional facts

as to the effect upon the public in the event Sportmotive Ge:a~ed

being aBHW motorcycle dealer.·

Facts Pertaining to Whether Sportmotive
has Adequate Hotor Vehicle Sales and
ServicB Facilities, Equipment, Vehicle
Parts, and Qualified Service Personnel
to Reasonably Provide for the Needs of
t.he Consumers of. BMW Motorcycles and
Whether Sportmotiv€ has been Rendering
Adequate Services to the PUblic.

[3061 ( ::.;.')-.:..] _

74. BHW NA has no established standards for the Slze

of a facd lity from wh i.ch 'to sell and service BMW motorcycle".;,

.." '



75. BMW NA's decision that Sportmotive should not be'

a BMW dealer was not based upon any deficiency in regard to'

Sportmotive's facilities.
, ,

76., BMW NA had -rio information as' to the extent of the

inventory of parts and accessories carried by Spor'tmotive.

77. Concern over sportmotive's parts supply was not

a factor in B"1\1 NA' s decision in, regard to Sportmotive.

78. There were no problems with regard to the quality

of service'provided by Sportmotive.

79. BMW NA acknowledged, spo r tmot.Lve ' s ,,rillingness to

participate in the training of service personnel.

Facts Pertaining to Whether
Sportmotive Failed to Fulfill the Warranty

Obligationscto be Performed '
[3061(6)]

80. There is fiodispute that Sportmotive ~s adequately

fulfilling warranty obligations. '

Facts Pertaining to Whether
Sportmotive Failed to Comply with the

Terms of the Franchise
[3061(7)] ,

81. The primary concern B1.\\"I NA had regarding the

extent of Sportmotive' s .compLi.ance wi,th the terms. of the B~I\')

mc t c r cycLe franchise was Sportmotiv~,'sfailure to purchase,

what BMW NA considered to be an adequate and representative



model line from the distributor during the·last two years.

82. Sportmotive had no outdoor BMW sign. Sport-

motive's large outside sign had been struck by trucks two or

three times and destroyed. Sportmotive is unsure if local laws

would presently allow an outdoor sign but is willing to put

one up if permitted to do so. There is presently.a large BMW

sign in the deale~ship.office·window. BMW NA is not aware of

any other deficiency in the area .of brand identification other·

than the lack of·an outdoor sign.

Factors Used by BMW NA in Evalua·ting
. a Dealership to Determine the Dealership's

Q1.:lalifications t·o· he· a .BMW D·eal::.e=r__

83.· BMW NA had initially decided that Sportmotive·

was not qualified to be a BHI'7 dealer solely on the number of

wholesale purchases by sportmotive. during the last two years.

As a result of this decision Sportmotive was one of the

California dealers with which Bpm NA chose not to communicate.

84. It was not until after the protest in this matter

was filed that BMW NA made contact with Sportmotive and evaluated

Sportmotive's qualifications.

85. The following are the factors purportedly used

by BMW NA in evaluating Sportmotive's· qualifications.

A. Whether .the market area is strong enough

to support a BMW dealership?



,BMI" NA did not, know the size of the geographic area' involved

nor did it know the size of the population, being served,., It

had no data concerning the nlliuber of potential motorpycle

consumers in the market area.

B. Whether the facilities are adequate?

BMW,NA has'no objective standards by which to measure the

adequacy of a facility, Its only concern ,with Sportmotive's,

facili:tywas with regard to .Spor tmo t i.ve t a sh.owroom.. (See

par~graph G beldw)

C.' Whether, the dealer is sufficiently

interested in being a Bt~" dealer?

BMI" NA had no doubts about 'Mr. Bergman's sincere interest in

being a BMW dealer.

D. Whether the dealer was going to sell

BMWs exclusively or be a ~ulti~line'

dealer?

Sportmotive is a multi-line dealer, but BMW NA had no concern

or problem with this fact in the case of Sportmotive.

E. Whether the dealer was "Iilling 'to stock

a representative line of BMW products?

In 1979, Sportrr.otive only c r de r ec two 1979 models. In'1980,

Sport~otive ordered only one 1980 model. BMW NA had no

informatio~ in regard to what Sportmotive's total BMW inventory

was during the above, two-year period.

The last dealer visit by a Butler & Smith representative was in

May, 1979. At that time, Sportmotive had 'ten new BMW motor­

cycles on display.' In Nay of 1978, Sportmotive had fourteen ne..,



· ,

B~~ motorcycles in stock and was considered by Butler & Smith

to be overstocked.

F. \vhetheJ:. tl:e dealer had a sufficient

line of credit?

Sportmotive has had a line of credit established with the Bank

of America in the amount of $100,000 for over four years.

Sportmotive also has an additional line of credit with·the.

Borg-Warner Acceptance Corporation in the amount of $150,000.

BM\\! NA was not concerned thc.t· Sportmotive 1 s line of credit was

inadequate.

G. Whether the dealer was willing to provide an

exclusive display area for' BMW motorcycles?

In BMW NA'sopinion, Sportmotive's showroom was too small to

d i.apLay the BMW line o f r motc.r cyc Lee a Lcriq "iU, the otl:er lines

carried by Sportrr.otive. This concern wa s alleviated when

Sportmotive agreed to devote the entire showroom space to the'

display of BMW mot.oroycI e s ."

H. Whether the dealer was willing to provide'

a separate and distinct BMW parts and

accessories display?

BMW NA.believed Sportmotive would continue to do so.

I. Whether the d~aler was willing to provide a

separate and distinct areafo~ BMW service?

BMW NA believed Sportmotive would continue to do so.

J. Whether the dealer was .willin9 to

participate ir: E-MW training.pJ;ograms?

BMW NA believed Sportmotive would continue to do so.



·K. Whether the dealer had adequate

product identification?

BMWNA is not aware of any other deficiency in the area of

brand identification other than.the lack of q.n outdoor sign.

L. The past perfonnance of the dealer

while Butler & Smith was the

.distributor.

BMW NA's initial decision in regard to the status of S90rtmotive

was made solely upon the number of wholesale purchases by

spo r tmot.ave frem Butler & Smith during 1979 and .1980 .

.86 ~ After the filing of this protes·t and a . second

evaluation by BM,v NA; using the above factors t ·BNW NA

again determined that. Sportmotive was not qualified to be a BMW

dealer. It ."muld appear, .howevex t that· the only standard not

substantially met, and therefore the sole J:asis for refusing to.

do bus-iness ",ith Sportmotive, was the number.of wholesale

purchases made by Sportmotive· from the distributor.

Deter~inatio~of Is~u~s ~

87. BMW NA has failed to establish. that there is good

cause to terminate or refuse to continue the.status.of Sport~

motive as a BMW motorcycle dealer in that:

(a) BMI'7 NA did not establish that the amount

of busiriess .t.rans ac t ed by Sportmotive was inadequate

·as compared to the business available·to Sportmotive.

[3061(1)]



(b) Br'll\' NA did not establish t.hat. Sportmotive

does not have a material investment and 13tH\' NA did

·not establish that Sportmotive has not 'incurred

material obligations in the' performance of its part

of the franchise .. [3061 (2) ]

(c) BH\'l NA did not establish that Spoz t mot.Lve ' s

Lnvestrnerit; is not permanent .. [3061 (3) J

.,

(d) BH\\' NA did:r:ot establish that it wouLd be

beneficial and not injurious to the public welfare for

the business of Sportmotive to be disrupted. [3061 (4) J

(e) BN\\' NA did not establish that Sportmotive d00s

not have adeguate motorcycle sales and service facilities,

equipment, parts, an::: qualified service personnel to

reasonably provide for the needs of corrsumers of Be-1\')

motorcycles and has not been and' is not r-erider i.nq

adequa-te services to the pubLf.c , [3061 (5)]

. (f) Bl·j\\, NIl did not establish t.ha t, Sportrr.otive I s,

failure to c ompl.y v i.t h the ·terms of the franchise. was

material.

I I II I I

[3061 (7)]



88. There was no dispute that Sportmotive has

fulfilled all necessary warranty obligations.

*************************************************************

The proposed decision is respectfully submitted:

The protest is sustained. BMW NA has not established

good cause to terminate or refuse to continue sportmot.Lve '.5

status as a BMW motorcycle dealer.

I hereby submit the foregoing
which constitutes my proposed
decision in the above-entitled
matter, as a result of a hearing
had before me on the above dates
at Sacramento, California, and
recommend its adoption as the
decision of the New Motor Vehicle
Board.

Dated: March 18, 1981

.i:
'.

' ••/ o' ./

o / _ C/C=->~Uh<4 ,G(e
-,/G'LORIE'ljI'E C. FONG. . 0 d
~ Administrative Law Judge ~

, New Motor Vehicle Board
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