1401 - 21st Street, Suite 407.

Sacramento, California 95814
Telephone: - (916) 445-1888

STATE OF CALIFORNIA

. NEW -MOTOR VEHICLE BOARD.

In the Mattex of the Protest of

SPORTMOTIVE CORP., dba Protest No. PR-287-80

CYCLE SPORTS,
E Protestant
vs.

BMW 'OF -NORTH AMERICZ, INC., .
BMW MUNICH, BUTLER & SMITH, INC.

Respondents

. DECISION

u The attached Proposed Deelslon of the Admlntstratlve
| Law Judge is hereby adopted by the New Motor Vehicle Board as
its Decision in the above. entltled matter.

| Thls Decision shall become effective forthwith.

IT IS SO ORDERED this /Q; ‘day of April, 1981.

["’%M& /9 41%2&4/

KATHLEEN O. TURNER
President
New Motor Vehicle Board
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STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of

SPORTMOTIVE CORP., dba Protest No. PR-287-80

CYCLE SPORTS,
Protestant
vs.

BMW OF NORTH AMERICA, INC.,
BMW MUNICH, BUTLER & SMITH, INC.

Respondents
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PROPOSED DECISION

1. Respondent, Butler & Smith, Iné. (Butier &
Smith), located in Norwood, New Jersey, was the exclusive
importer and distributor of BMW motorcycles. and BMW parts
and accessories in the United States through September 30,
1980.

2. Protestant, Sportmotive Corp., dba Cycle
Sports (Sportmotive)}, is a BMW motorcycle dealer located
in Santa Clara, California.

3. éy letter dated June 30, 1980, Butlei & Smith
notified'Sportmotive that as of October 1, 1980, BMW of

North America, Inc., located in Montvale, New Jersey (BMW NA&),



S would.be the exclusive importer and distributor of BQW motorcycles
in the United States and that the relationship between Butler &
Smith and Sportmotive would be concluded on September 30, 1980.

4. A copy of the Butler & Smith letter dated Juﬂe
30, 1980, was received by the New Motor Vehicle Board (Board);

5. On October 29, 1980, Sportmotive filed a protest
pursuant to the provisions of Vehicle Code Section 3060.£/
The protest named Butler & Smith, BMW NA, and BMW Munich as
Respondents.

| 6. Because there is no entity known as ﬁMW Munich,
the protest was deemed filed only against Butler & Smith and
BMW NA. . | |

7. A hearing was held before Gloriette C. Fong,
Administrative Law Judge for the Board, on February 17 and
18, 1981.

8. BSportmotive was represented by Michagl J.
Flannigan, of the law fixrm of ?ilot & Spar, Los Angeles,
Califorﬁia. Butler & Smith was represented by Anthony C.
Diepehbrock of the law firm of Johnson; Greve, Clifford &
Diepenbiock, Sacramento, California, in association with
John C. McGoldrick of the law firm of McCarter & English,
Newark, New Jersey. BMW NA was represented by Roy M. Brisboi§

of the law firm of Lewis, D’Amato, Brisbois & Bisgaard,

1. All references are to the California Vehicle Code
unless otherwise indicated. )



Los Angeles, California, in association with Robert F.
Brodegaard of the law firm of Weil, Gotshal & Manges,

New York, New York.

I. Sportmotive versus Butler & Smith

'Jurisdictionalllssue
9. Butler & Smith contends that the Board is with-
out jurisdiction to hear the protest in that, as to Butler &
Smith, the protest was not timely filed.

10. By letter dated June 30, 1980, Butler & Smith
notified Sportmotive'thaﬁ "the existing arréngement of BMW
with Butler & Smith ﬁould conclude as of September 30, 19802"
The letter also ﬁotified Sportmotive that its relationship with
Butler & Smith would be "concluded as of'September 30, 1980."

11. The Butler & Smith letter of June 3ﬁ, 1980, statéd
that the distfibution of BMYW motorcycles would be undertaken by
BMW.NA. Sportmotive reasonably believed that it wonld be
permitted to continue as a BMW motorcycle dealer and that there
would merely be a substitution of BMW NA for Butler & Smith.
This proposed modification would have been enough to provide
Sportmotive with the right to protest since Butler & Smith was
attempting to conclude its relationship. with Sportmotive, even
though the letter did not state that Sportmotive's franchise
rights were being terminated.

12. Any right Sportmétive has to protest such a
modification of its franchise is governed by Section 3060,

which provides that Spertmotive has 30 days from receipt of the



"Butler & Smith letter in which to file a ﬁrotest. SportmbtiVe
did not file a protest in re5ponée to thé Butler & Smith
letter dated June 30, i980. Thérefore, Butler & Smith is not
a proper party and is hereby dismissed as a pariy to these

proceedings.

II.  Sportmotive versus BMW NA

(a2) Jurisdictional Issues Presented

13. BMW NA contends that the Board is without:
jusrisdiction to hear the protest agalnst BMW NA, in that:
a) . There was no franchise relationship between
BMW NA and Sportmotive; and |
b) There was no timely protest filed by
Sportmotive as to BMW NA.

Facts Pertaining to the Relationship Between BMW NA and
" Sportinotive

14. BMW motorcycles are manufactured in Germany by
BMW Motorrad GmbE, (MBW Motorrad). BMW Motorrad is a German
company which is a subsidiary of Bayerische Motoren Werke,
AktiéWgesselschggt (BMW AG), the manufacturer of BMW automo-
biles. BMW AG is located in Munich, Gerﬁany.

15. In 1973, BMW AG decided to form an American
corporation to act as a subsidiary in the United States. As
a result of this decision, BMVW NA was incorporated in 1975 as
a Delaware Corporation with principal offices in New Jersey.
BMW NA is a wholly owned second tier subsidiary of BMW AG.

All of BMW NA's stock is owned by BMW U.S. Holding Covporation,



a Delaware Corporation.  All of-the stock of BMW U.S.
Holding Corporation is owned by BMW AG. |

16. 'Butler & Smith had been the exclusive importer
and distributor of BMW motorcycles in the United States for
over 25 years. The most recent Importer’'s Contréct_between
Butler & Smith and BMW AG commenced on October_l, 1968, and

_éxpired by its terms on December 31, 1980.

17. -Sometime in 1977, after an exfenéed pexriod of
discussion, BMW AG and BMW Motorrad made the.decisiOn to
discontinue their relationship with Butler & Smith.' The basis
for this decision waéldissatisfaction with Butler & Smith’'s
sales performance in the United States.

18. 1In early 1978, a meeting was held between
representatives of BMW AG, BMW Motorrad, and Butier & Smith
regarding BMW AG's and BMW Hotorrad's decision to terminate
Butler & Smith's Importer's Contract.

19. By a letter dated June 28, 1978, BMW AG
notified Butler & Smith that BMW AG was exercising its right,
pursuant to the Importer's Centract, to terminate its
relationship with Butler & Smith.

206. Subseguently, BMW AGC filed suit in the Federal
Republic of Germany in the Munich State Court, seeking to
obtain a judgment that the Importer's Contract between BMW AG
and Butler & Smith could be legally terminated iﬂ accordance
with its provisions as of December 31, 1980. The Munich State.

Court rendered a decision in favor of BMW AG. Thereafter, the



Munich Regional Appeals Court affirmed the Munich State
Court'’s decision. |
21. Butler & Smith commenced an action in the New
Jersey éuperior Court, claiming the protection of the New
jersey Franchise Act and seeking a judicial declaration that
would prevent termination of its Importer's Contract. This
action was also decided in favor of BMW AG. |
22. A settlement agreement was reached between BMW
AG and Butler & Sﬁitb and no appeal was taken from the New
Jersey court's decision.
23. In connection with the settleménf,ya'termination
agreément‘was entered into between BMW AG and Butler & Smith.‘
24. As part of the termination agreement, Butler &
Sﬁith and BMW NA (the new distributor) entered into a purchase
agreement whereby BMW NA was to acquire assets from Butler &
Smith. Aﬁong the assets purchased were:
a) BMW motorcycle inventory,
b) BMW pérts and accessories inventory,
c} Butler & Smith's accounts receivable,
d) Furniture, machinery,-equipment; tools,
and other personal property of Butler & Smiﬁh,
e) BMW special tools, signs, and warranty
impriniers,
£f) All of Butler & Smith's records, data,
computer software, etc.
' 25. BMW NA was designated by BMW AG as the importer

and distributor in the United States of BMW motorcycles



‘ effecﬁivé Qétober 1, 1%80. There was'and is no written
'i.égreemént betwéen BMW AG and BMY NA in respect to the
[impoitation and distribution of the product; There are,‘
: 'however; operating standards presc:ibed by BMW AG that
BMW NA ag a wholly owned subsidiary is reQﬁired to
'follow;‘
26. -As part of the purchase agreement.with Butler
& Smith; BMW NA obtained the right to approve the letter sent
by Butler & Smith notifying the BMW motorcycle dealers of tha'
change in distributofé.
27.. The letter on thes following page from Butler &

Smith was received by Sportmotive on July 7, 1980.

AV V4
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June 30, 1980

Cycle Sports
2355 El Camino Real . : . - .
Santa Clara, CA, 85050 h . : , .

Dear Dealer: | ' ST

For over 25 years, Butler i1th has bzeun proud to bz the ex—
clusive importer and distributor of BHH roborcycles in the Uniied States
Over ihe past ten of those years, \qi h have sezen rapidly expanding markets
for BMW products vOlefloh, Bl Munich bhas pursued a policy of esteblishing
2 network of its own subsidiaries in the major export market for the dis-
tribution of BMW cars and motorcycles. -Consistent with this policy, the
existing arrangement of BM? with Butler & Smith will be concludsd as of
September 30, 1280. BAs of October 1, 1980, Butler & Smith therefore will
no longer import and distribute B? motorcycles in the United States. There-
after, the exclusive imporier and distributor of BIFI mo torcyclbs in the United
States will be B of Yorth Americz, Inc. BAccordingly, this will resalt in
our relationship with you 2lso beiny contluded as of September 30, 1880.

tJ ml

[+

a
-

B of North “A*ica, Inc. is in the process of formniatin3 mar—
keting plans to be lmplemented on Gotobzr 1, 1980. Part of Lbua_ pla:
includes a review of the exis ting Cszler network.

- : ihrough Septembar 30, 5, w2 Sﬂall of course, continue to
serve you as before. Ve encourage vou, in the interim, to continve to con-
duct your business in the Ofdllary course in the best interests of the B
customer. Please bz assured that all warranty claims will be bhandled in
accordance with exislting procedures ' ! '

e have appreciated the oo

oortunity to do business with our
dealers nationwide and to make availzdDle to the Aierican public the fins

line of BN motorcycles. Rgain, let me express mny thﬂkc to you for vour
valuzd business. Ve wish you continuzd success. ‘ .

Or
ol
me

Sincerely,
BUTLER & SwITi, INC.

By: /J/Z/ ﬂ (ol .;‘LL@-_---

Peter L. Adans, Vice-bresident

CERTIFIED MAIL — R.RLR. ]-



28. After receipt of the June 30, 1980, letter
from Butler & Smith, Sportmotive received no - Further
communications from Butler & Sﬁith and heard nothing from
BMW NA or BMW Motorrad.
29. When BMW NA became the distributor, it divided
the existing.BMW dealers into three groups:
a) Those dealers that BMW NA wanted to retaiﬁ
as BMW dealers and to_vhom BMW NA intended to offer a formal
franchise égreement. |
b} Those dealers that BMW NA was sufficiently
interested in to consider for a formal franchise agreement.
Dealérs in this grovp were informed by letter that BMW NA
would cohtinue to sell BMW products to them as an accommodation
until a decision was reéched with regard to whether a formal
franchise agreement would be oifered to them by BMW NA.
¢) Those dealers that BMW NA was not
interested in and who would not even be considered as candidates
for formal franchise agreements. Sportmotive was placed into .
this third category. |
30. Out of approximately 354 BMW motorcycle dealers._
in thé United States, 220 were offered formél franchise
agreements, 80 were being considered for such franchises, and
50 were not considered at all. Out of the 47 BMW motorcycle
dealers located in California, Sportmotive and th&ee others
were in the third category. |
31. The decision by BMW NA to place Sportmdtive in

the third category was based éolely upon the number of



wholesale purchases Sportmotive had made from Butler &
Smith.

32. Dealexs in the third caﬁegory received.no
communications from'BMW NA advising them of BMW NA's decision.
The dealers in the other categories were contacted by BMW NA
and notified of their status with BMW NA.

33. The owner of Sportmotive had not interpreted
the Butler & Sﬁith letter of June 30, 1980, as informing
Sportmotive that it was no longer a BMW motorcycle aealer.
Sportmotive was not successful in its efiforts to coﬁtact BMW
NA. |

34. BMW NA first contacted Sportmotive only as a
direct résult of the filing of this protest. This contact
occurfed in late November or eafly Dacember, 1980, when'the
BMW NA District Sales Representative was instrﬁcted to
evaluate Sportmotive for the possibility of offering it a
formal franchise agreement. Subseguent to the evaluation,
BMW NA reaffirmed its decision not to offer Spbrtmotive a
formal franchise agreement.

35. Vehicle Code Section 331 provides:

A "franchise" is a written agreement
-between two or more persons having
all of the following conditions:

{a) A commexrcial rélationship.of.
definite duration or continulng
indefinite duration.

(b) The franchisee is granted the
right to offer and sell at
retail new motoxr vehicles

nmanufactured or distributed
by the franchisor.



(c¢) The franchisee constitutes a
component of the franchisor's
distribution system.

(d) The operation of the franchisee's
business is substantially ’
associlated with the franchisor's

. trademark, trade name, advertLSLng,
or other commercial symbol
designating the franchisor.

(e} The operation of a portion of
the franchisee's business is
substantially reliant on the
franchisor for a continued
supply of new vehicles, parts
and accessories.

36. Vehicle Code Section 311.1 provides:

A "franchisee" is any person who, pursuant
to a franchise, receives new motor vehicles
subject to registration under this code
from the franchisor and who sells such

- vehicles at retail.

37. Vehicle Code Section 331.2 provides:

A "franchisor" is any person who manufactures,
assembles, or distributes new motor vehicles
subject to registration under this code and
who grants a franchise.

38, The importation and distribution of BMW motorcycles
was undertaken by BMW NA under the instructions of its parent
corporation BMW AG. BMW AG and BMW Motorrad had much earlier
decided to terminate Butler & Smith. When this had been
accomplished, BMW NA by express agreement with Butler & Smith
purchased some of Butler & Smith's assets, but assumption by

BMW NA of any obligations to the BMW retail dealers in the

United States was, by the contract language, negated.



ANALYSIS

3%. To accept BMW NA's premise that there was no
franchise relationship between it and Sportmotive meaﬁs that;
upon Butler & Smith's termination, all of the approximately
354 BMW motorcycle dealers in the United States and the 47
BMW motorcycle dealers in California were no longer authorized
. to sell BMW motorcycles as BMW dealers. ‘

40. BMW NA's position would reguire that, in the
event a manufacturer decides to terminate an-"independént
distributox", the manufacturer's conduct would also result in
the arbitrary wholesale termination of all BMW motorcycle
dealexrs' rights to sell BMW products.

41. To acceét BMW NA's position would create a
situation in which the BMW motorcyclé dealers in California
have no remedy despite the potential of arbitrary wholesale
termination of their right to sell BMW products. |

42. Although the Vehicle Code does not expressly
provide for such a situation as exists here, the intent of
the legislature could not have been to permit a manufacturer
to take advantage of the franchise system yet.avoid the
regulatory power of the Board by the sinple expediént of
establishing an independent distributor between it and the
retailers of its product. To do so would allow the maﬁufactuters
to do indirectly what they cannot do directly. The manufacturexr
could terminate dealers by merely terminating the distributor.
The manufacturer could then offer "new" franchises to an

arbitrarily selected class of former dealers through a "new"



distributor thereby terminating those "old" dealers to whom
no "new" franchise was offered without complying with
California law.

{b) Determination of Jurisdictional Issues

43. It is therefore determined that:

A. A duty is owed to dealers by a manufacturer.
This duty is owed regardless of the fact that the manufacturer
chooses to operate under the:  franchise system through use of an
intermediate distributor. The manufact&rer's duty is to ensure
that the dealers Qill not be arbitrarily deprived of theix right
to market the manufacturer's product in the 6ven£ of termination
of the manufacturer—-distributor relationship.

B. In. the event of termination of the manufacturer-
distributor relationship, the dealers of the manufachturer's |
product are entitled to the protectlon of Vehicle Code Sections
3060 et seqg with regard to any attempt by the manufacturer (or
newly appointed distributor) to infringe upon any of the rights
protected by Sections 3060 et seq.

C. Any newly appointed replacement distributor
which seeks to do business in this state assumes as a matter of
taw the obiigations of the manufacturer to its dealer network.

D. When BMW NA was appointed the distributor of
BMW products, BMW NA assumed the position of distributor in
behalf of BMW AG and therefore cannot avoid compliance with the
provisions of Vehicle Code $ection 3060 et seq with respect to

dealers already authorized to sell the manufacturer's preoduct.



Facts Pertaining to Whether the Sportmotive Protest was
Timely Filed in Respect ‘to BMW NA

44. BMW NA did not give the required notice to
Sportmotive as to BMW NA's decision not to allow Sportmotive
to continue to be & BMW motorcycle dealer.

45. The June 30, 198C Butler & Smith letter to
~ Sportmotive, over which BMW WA had approval rights, was such
that Sportmotive was reasonable in its belief that it would
continue as a EMW dealer with the distribution being made
through a BMW entity. BMW NA knowingly allowed Sportmotive to
continue to sell BMW products, perform warranty work, use the
BMW trademark and hold itself out as a BMW dealer after BMW NA
assumed distribution in the United States. |

46. Sportmotive is entitled to the protéctidn of
Section 3060. BMW NA's decision and conduct, or lack thereof,
gave rise to Sportmotive's right to file a protest. The time
within which to file such protest would not expire, pursuant to
Sectioh 3060 until 30 days after both Sportmotive and.the Boarﬁ
received written notice from BMW NA. No such noticés were
received and therefore, the time within which to file a protest
had not expired. The issues raised by Sportmotive's protest
were properly before the Board.

47. BMW NA must comply with the notice provigions of
Vehicle Code Sections 3060 et seg with regaré to any.éther
California-BMW motorcycle dealers affected by BMW AG's
appointment of BMW NA as its distributor.

" Substantive Issues Presented

48. BMW NA contends there i1s good cause to terminate

A refiaes A o ceantinne SnAartmative s afFatine ac a RMW mntarrvele



dealer for the following reasons:

1. 7The amount of business transacted by
Sportmotive has been inadequate as compared to the business
available to it; {3061(1)]

2. The investment necessarily made and obligations

incurred Ly Sportmotive to perform its part of the franchise have -

not been materiazl: [3061(2)]

3. Sportmotive's investment is not permanent;
[3061(3)]

4. It would not be injurious to the public welfarew
for the business of Sportmotive to be disrupted; [3061(4)]

5. Sportmotive does not have adeguate motor vehicle
sales ana service facilities, egqguipment, vehicle parts, and
quaiifieé service personnel to reasonably provide for the needs of
~the consuners o BXW motorcycles and has not been rendering
adequate services to the public; [3061(5)]

6. Sportmotive has failed to comply with the

terms of the Iranchise. [3061(7)]

o

£8. There is no éispute that Sportmotive has performed

it

all necessarvy warranty obligations. [3061(6})]

Findings of Pact

ng 1o the Amount of Businesg Transacted by Sport-
as Compared to the Business Availlable to It.
[3061 (10T o '

50. BMW motorcycle sales have declined in the United
States duzing tle last few yezrs.

51. BMW motorcycle sales account for less than 4/10

of 1% of the number of motorcycles sold in the United States.



52. Japanese motorcycles are the primary competition
for BMHW motorcycles. The suggested retail pfices for BMW
moiorcvcles range from $3,995 to $7,300. These prices are
rmuch hicher than the prices of Japanesé motorcycles.

53. Harley-Davidson motorcycles are closer in price
to M motorcycles. BMW NA does not consider itself in
cozpetition with Harley-Davidson however because BMW NA
determined that the conguner profiled_diffexéd:

54. A+ the time of its evaluation of Sportmotive, BMW
N2 was unaware of the number of retail sales by any BMW motorcycle
dezler. BMW NA's evaluation was based solely upon_the number. of
wholesale purchases made by the dealers during the past two
calandar years.

55. Butler & Smith's wholesale sales average of 25 to
26 vehicles per dealer per year was unacéeptable to BMW NA. Yet
as the following chart indicates, very few of the 47 California
BMW motorcycle dealers made wholesale purchases of 25 motorcycles
in 1979 and 1980. The chart on the following pages indicates the
whoiesale purchases by the California BMW motorcycle dealers for

A

cazlendar years 1979 and 1980.

AV AVAV A AV
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56. BMW NA had decided prior to taking over the
distributorship of BMW motorcycles that there were too mény
BMW motorcycle dealers in California and that the total
number of dealers would be reduced from 47 or 48 to
approximately 30. |

57. BMW NA did not prepare retail sales penetration
figures for any market areas of California.

58. BMW NA considers the Greater San Jose/Santa Clara
area as the Sportmotive market area. BMW NA had no information
as to the population in the area, number of ?otential motorcycle
consumers, or the geeraphic size of the area.

59. At the time.BME NA made its decision concerning
Sportmotive, BMW NA had no information pertaining po Sportmbtive’§
inventory of BMW motorcycles during the last two years.

60. BMW NA was not aware of nor did it ever undexrtake
to determine the number of retail sales by BMW motorcycle dealers
during 19f9 and 1980.

61; The following are the number of retail sales cf new

BMW motorcycles made by Sportmotive for the years indicated:

Year Numbexr of Retall Sales
1977 17
1978 7
1979 9
1980 9

62. None of the BMYW motorcycles Sportmotive sold in
1980 were 1980 models. - Sportmotive had no 1980 models on displuy
in 1980, and only one 13%79 nmodel was on display in 1979. The 1979

model was still not sold at the time of hearing. Of the 9 new
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new motorcycles so]d in 1980, none ﬁere 1980 models aﬁd only. .
one was a 1979 moael._ | : ‘
| 63. The majority of the_new_BMW'mqtorcycles sold_
by Sporﬁmoﬁive within the last two years have béen.Oné'or tWO'“
ﬁimodel_years old at the time of salé to the public.
| 64.  Sportmotive did not purchase_morg,i980'models
because the 6wner had been aware since the end of 1978 of the .
_potentlal loss by Butler & SMth of its dlstrlbutorshlp and
- because there .were a substantlal number of unsold 1979 models
1p the area. . |

.~65J 'Sportﬁotive's experighce in the_past(indicatgé that
‘wheﬁ_a éistribmtor loses its distributorship, the distributor ér
its successor unloads inventéry at. substantially lower d&aler'
prices. Sportmdtive sustained a $10,600:loss'on inventory when -
" this happaned previously with another manufacturer. |

Facts Pertainiﬁg to the Iﬁvestmentv~

‘Necessarily Made and Obligations Incurred by

Sportmotive to Perforxm Its Part of the Franchlse
, [3061(2)1

66. Sportmotive has besen owned aﬁd operaﬁed by Luﬁé,c. '

.Bérgﬁaﬂ fof 11 years. It -has been franchised to sell BNMW
motorcycles since August, .1972. | |
'_67. Spo tmotlve also sells Nortﬁn, Triumph, an&
'Yamaha_motércyclesi | |
68. Sportmotive aia nof_have a BMW franchise at the
time ki movea inte its presont.lééséd facility in Mafch ~1969.
The lease terms requlre %Doztnotlve to Jpend $la 000 ovey the

term of the lease *to 1mprove the property. The 1mprovemeats

B LR N XS



which have been made werg made to accommodate the BMW framchise,

69. BMW NA did not establish any additional facts
pertaining to investments or obiigétigns-incurred by Sportﬁot@ﬁei*

Facts;PertaininQ to the Permanency of
- the Investment of Sportmotlve

70. Sportmotive is in a 1eased fécility
71. BMW Na éld not establlsh any aﬂdltlonal facts
. pexrtaining to the permanency of . tha 1nvesfment of Sportmotlv

Facts Pertaining to Whether it Would be’

Injurious to the Public Welfare for the .

Busﬁness of SportﬂOlee to be Dlsrunted
[30bl(4)]

72. There is another BMW motorcycle dealer located
less than 10 miles from Sportmotive.

73. BMW NA did not establish aﬁy additionai’faot%

as to the effect upon the public in the event Sportmotive cesasad

being_ajBMW motorcycle dealer. .

Facts  Pertaining t¢ Whether Sportmotive
. 'has Adequate Motor Vehicle Sales and . -

Service Facilities, Eguipment, Vehicle
Parts, and Qualified Service Personnel
to Reasonably Provide for the Needs of

the Consumers of BMW Motorcycles and -
Whether Sportmotlve has been Repdcrlng

dequate Serv1ces to the Public.

' [3061(L3]

74. BMW NA has'no'establisﬁed standards fbr_the'qive

of a facility from which to sell and service BMW motorcycle -



75. . Bmﬁ NA'S decisién that éportmqtiﬁe shoﬁid'nat 53‘
a BMW dealer was not based ﬁpon any deficien;y)in regard to- |
Sportmotlve =] fac1¢¢t1es | ‘

76.. BMW N& had-no ini ormatlgn as to the. exteﬁt of tbe!

inventory of parts and accessories carried by Sportmotive.

77. Concern'over SPO? motlve s parts supply was not

a factor in BMW NA's dec151on in. regard to Sportmotlve

'78. There were'nq problems with regard to the qualitﬁ
'_of_service'provided by Sportmotive.
79. BMW NA acknowledged Sportmotive's willingness to-

participate in the training of service personnel.

Facts Pertaining to Whethexr
Sportmotive Failed to Fulfill the Warranty
Obligations.to be Performed
[3061(6)]

. 80. There is no-dispute that Spértmotive isAadequately
fulfillingiwarranty obligations. .

Facts Pertaining to Whether
Sportmotive Failed to Comply with the
Terms of the Franchise
) 13062 (7)7

81. The primary concern BMW NA had legardlng the
extent of Sportmotave s .compliance with Lhe terms of the BMW
mctcrqycle franchise was Sportmotlve's fallure t0 purchase .

what BMW NA considered to be an adeguate and_repreéentative.



‘model line from the distributor during the ‘last two years.

82. Sportmotivenﬁad no outdoor BMW sign. Sp.o:t':t-w
motive‘é.large outside sign had been struck by trucks ﬁwo or
threeltimes.and_destroyed. Sportmotive is £nsure if local laws_h
" would pfesently éllow_an outdoor‘éign bﬁé-ié willing to put
oné'up if permitted to do so; There is preSeﬁtly.a iafge BMW“='
_sigﬁ iﬁ the deale#ship_éfficé'window? BMW NA iéknot aware 6f
.any otheﬁ deficiency in the area of brand identificatidn oiher“

‘than the lack of "an outdoor sign.

‘ Factors-Used by BMW NA in Evaluating
" - a Dealership to Determine the Dealership's
" Qualifications to be a BMW Dealer '

83. .BMW NA had initially.deéided tﬁat Sportmotive-‘;
was ﬁot quaiified to be a BMW aealer.solely on the number of
" wholesale purchasés by Sportmotive_dﬁring the 1ést two years.‘
As a result of this decision Spértmotiﬁe was ohe of thé._

California dealers with which BMW NA chose not to communicaﬁe-

84. AIt was not untilkéfter the pxofest_in'this‘métter _':
was filed that BMW NA made Contacthwith Sportmotive rand evaluated
Sportmotive's qualifications.

| 85. The folloﬁing are the factors pur?ortedlj used
by BMW NA in evaluating Sportmotive‘s'qualifications.

| Ai. WhetherAéhe matkei area’is~strong'éﬁough

to support a BMW dealership?

AN e ey e



_BMW NA did not know the size of the geographic area'involved
nor dld it know the size of the populatlon b81ng served.. It
had no data concerning the number of potential moLorcycle

‘consumers in the market area.

B. Whether the facilities are adéquaﬁe?‘
BMW:NA has -no objective standards by which to:meagure the”
édequacy of a facility. Ité only conéerhuwith_Sportﬁotive'é-
' faéility’wés with regard to.Sportmotivg's éhowrooﬁ;. (See
par%graph G.beldw) | |
| C. ﬁhetﬂer;the dealér_ié'sufficiently
interested in being a BMW dealer?
BMK NA.héd no doubts about ‘Mr. Bergman's'sincefe inﬁérést'in
being a.BMW_dealer. | .
D. Whether the dealer.was going £o sell
BMWsS exciusively or be a‘ﬁulﬁi;line'
dealer? |
‘Sportmotive is a muiti~line dealer; but BMW NA had nofconcéfn
ﬁr problem with this facf in the case of Sportmotive.-
E.’ Whéther the dealer was w11llng to stoék
a representablve line of BMW products°
In 1979, Sportmotive only crdered twe 1979 models. In: 1980,
l'Sportmotive ordered only one l980~modéll.~ BMW NA had no
information in regard to what Sportmotive‘sjtotal BMW.inventory-
'was duriné the above. two-year period. o | |
The last dealexr visit by a BuLler & Smith representatlve was in
May, 1979. At that time, Sportmotive had-ten-new BMW motor-

'~ cycles on @isplay. In May of 1978, Sportmotive had fourteen new



BMW motorcycles in stoek and was cohéide;ed by Butler & Smith
to be overséocked. |
F. Whethexr thre deaier had a sufficient
line of credit? ' h
Sportmotivé has had é liﬁe of credit established with fhe Baﬁk
of America in the amount.bf $100,000 for over féqr years;
Sportmotive also.has‘ah additional line.of.crédit with'the
_ ﬁorg~Warner Acceptance Corpofatidn in the amoth of SlSd{OOO.
- BMW Na was not concerned thit'Sportmotive‘s_line 6f credit vas
iné@equate. E -
G. Whether tﬁe.dealer was wiiling=to provide an
exdlusive-dispiay area  for BMW motofcycles?.
In BMW NA's opinion, Sportmotive‘s_shoﬁrqom.was too smail to
i display the BMW line of mctorcycles alcrg with the'other linés‘
carried by Spo;tmo£ive. This concérn was allgviated,ﬁhen
Sportmotive agreed to devote tﬁe entire showroém.space to the’
display of BMW motorcycles.’ | |
H. Whether the aealer‘was willing to'p£ovide--
a separate and distinct BMW_pérts and
accessories display?_ |
EMW NA .believed Sportmotiﬁe wouldrcontinue to do so.
| T. Whether the dealer ﬁas willing to-provide'a
separate and distinct area*fo? EMW service? .
BMW NA believed Sportmotive would‘continue to do so.
J. Whether the aealer was willing to
| parficipate in EMR trainiﬁg_progréms?

" BMW NA believed Sportmotive would continue to do so.



K. Whether the dealer had adequate
product identification?
BMW NA is not aware of any other deficiency in the area of

brand identification other than. the lack of an outdoor sign.

L. The pas£ pérfcrﬁanée of the dealer
| while Butler & Smith was the

'distributor.
.BMW-NA'S initial decision in regard to the.statué of S§ortm5£ive
was made solely.upon'the number of whblesalé'purchasés‘by
Sportmotive from Butler & Smith during 1979 and.1980.

'86L. Aftgr £he filing of this protest and a.second

evaluation by BMW ﬁA; uéing.the above fgctérs; BMW NA
again determiﬁed that_Sportmotive waé not guaiified to be a BMW .
dealér.l_Itnwould appear,_however; that the only sténdar@ not
substantially met, and therefore the.sole hésis for refusing to
do busdness‘with.Sportmbtive, was the number.of wholeéale

purchases made by Sportmotive from the distributor.

Determination of Issues

87. BMW NA has failed to establish.that there is good
cause to terminate or'refuse to continue the_étaﬁus.of épcrtf
motive;as a BMW motorcycle dealer in that:

{a) BMW NA_did not estal:lish that the amoﬁnt.
of business transacteé by Sportmotive was inadequate

‘as compared to the business available-to Spbrtmbtive;

[3061(1)]



(b) BMW NA did not establish that Sportmotive

o)

does not have material_investmént and BMW NA‘didi
.not establish théﬁ Sportmbti&e:has not;incufied:
Imaterial bpiigations in tﬁe'pefforﬁancé of its part
of the franchisé.  [3061(2)]

{(c) BMW NA& di

jo1}

not establish that Sporéﬁoﬁiﬁe‘s
investment.ié hot permanent. [3061(3)]

() BMW NA did rot establish that it would be
beneficial and not injurious to-the fublic:welfare for'
. the bﬁéiness of Sportmotive to be disrupted. [3061(4)1

(e) EMW NAa did not establish that Spértﬁotivé-doas
'ﬁof have adeguate motorCydle sgleé %nd service faciiities,
equipment, Parts, and qualified ssrvice péréhnhel to
,'greaéonably provide 1ox the needs of consumers of BMY
mﬁtdrcycles-and has not been and is not rendering
adequaté sexrvices to the public. [3061(5)j

3o

O (£)  BMW NA did not establish that Sportmotive's

failure to comgly with the terms of the frarnchise. was

material. [3061 (7))

NIV,



8B8. There was no dispute that Sportmotive has

fulfilled all necessary warranty obligations.
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The proposed decision is respectfully submitted:
The protest is sustained. BMW NA has not established
good cause to terminate or refuse to continue,SpOrtmotiveﬁs

status as a BMW motorcycle dealer.

I hereby submit the foregoing
which constitutes my proposed
decision in the above-entitled
matter, as a result of a hearing
had before me on the above dates
at Sacramento, California, and
recommend its adoption as the
decision of the New Motor Vehicle
Board.

Dated: March 18, 1981

N LT
I@RIE?EE C. FONG . :
Administrative Law Judge

New Motor Vehicle Board
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