2331 Burnett Way ) .

P. 0. Box 31 ( f‘_i;,‘..‘fr:'.!:{'.‘.é ":":"5
Sacramento, CA 95801 Q““«Li W
(816) 445-1888

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of

Protest Nos. PR-35-75

‘BECHERER BUICK, INC.,
and PR-50-75

Franchisee,
V.

BUICK MOTOR DIVISION, GENERAL
MOTORS CORPORATION,

Franchisor. .-

In the Matter of the Proteét of

Protest Nos. PR-36-75

O'DONNELL BUICX-OPEL, INC.,
; and PR-51-75

Franchisee,
V.

BUICK MOTCR DIVISION, GENERAT,
. MOPORS CORPORATION,

Franchisor.
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DECISION

éﬁe attached proposed decisions of the Administrative Law
- Judge are hereby adopted bylthe'ﬁéw'Motor Vehicle Board, as
modified herein, as its decision in the above entitled matters.
Article VII is .corrected to read: Buick has been continvously

represented in Pasadena from approximately 1816 .to March 4, 1974,
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, : DECISION

The attached proposed decisions of the Administraﬁive Law
Judge are hereby adopted by the New Motor Véhicle Board, as
modified heréin, as its decision in the above entitled,matters.

Article VII is corrected to read: Buick has been continwusly

represented in Pasadena from approximately 1916 to March 4, 1974,
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when Klock Buick went out of business. The failure of Xlock is
attribqtable t0 management problems rather than to excess
competition. There is at present no Buick dealer in Pasadena,
although every other major American car manufacturer and most
foreign car manufacturers are represented.

The determination of issues is hereby revised to read:

Protéstant—franchisees have failed to ﬁeet their burden
pursuant to Vehicle Code Sections 3063, 3066 of establishing
good cause for respondent-franchisor not to enter into a franchise
establishing an additional motor vehicles dealership with the
Orrin W. Fox Coﬁpanj at 3456 East Colorado Boulevard, Pasadena,
California. |

1. There will be a permanency of investment;

2. It was not established that there would be any substantial
detrimental effect on the retail motor vehicle business .in the
relevant .marketing area. There would not be any detrimental
effect to the consumiﬁg public in the relevant marketing area;

3. It would not be injurious to the public welfare for
an additiqnal franchise in this location to be established. It
was established that franchisees of Buicks are in general
competition throughout Los Angeles County; It does not appear,
however, in view of the declining sales penetration in the area,
that there is adequate competition within the particular market-

ing area;



4. It would to some degree increase competition and
would therefore be in the public interest.
* % % % %
WHEREFORE, THE FOLLOWING ORDER is hereby made:
The protests of Becherer Buick, Iﬁc., and O'bonnell Buick-Opel,
Inc., are overruled. Respondent Buick lMotor Division, General
Motors Corporation, is entitled to enter into a franchise at

Orrin W. Fox Company at 3456 East Colorado Boulevard, Pasadena,

California.
< The forﬁégggg constitutes
the dec%sion of the NEW
MOTOR VLHBICLE BOARD. :
December 21,1276
\
' .J/744L¢44}/<:)
“EEMLW, JENFINGS \ N
Executive /Secrethry
PR-35-75
PR-50-75
PR-36-75
PR-51-75
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BUICK MOTOR DIVISION, GENERAL 1~9577
MOTORS CORPORATION, )

BEFORE THE NEW MOTOR VEHICLE BOARD
OF THE STATE OF CALIFOREIA

In the Matter of the Protest of:
O'DONNELL BUICK-OPEL, INC.
| Franchisee, . No. PR=-36=75

¥s. .
FILED

Franchisor.

Hew Moter Vekiclie Board

oL

PROPOSED DECISION

L This natter came on regularly for heariﬁg belore Willis
Mevis, ﬁdmi’nistra'bive Law Judge of :bhe 0ifice of Admimistrative
Hearings, at Los Apgeles, California on September 15~17 and 20-23
1976. The protest Becherer Buick, Ine. was represented by

Thomas R. Subtner and Charles L. Duffy of the firm of Boer, Suttner

and Gekas, and respondent was represen‘céd by Gerard E. Boudreau, Jr.

and John D. Niles of the fiym of O!Melveny & Myers aund by Robert

V. Culber, Senior Attormey, Office of the General Covnsel, General

Motora Corporation. The ¥wo protests of Becherer Buick, Tnc., being

. case Ho. PR-35-75 (1-95L4) and PR-50-75 (1~9920), by stipulation
o were consolidated, and these matters in turn were consolidated with

“the matter of the protest of O'Donnell Bunick-Opel, Inc. versus

Buick Motor Diwvision, Ceneral Motors Corporation, being case Ho.
PR~36-75 (L—95;77) and caée No. PR-51-75 (1-9919) for the purposes
of receiving evidence, The motion of the respondent Buick Motor
Division, General Hotors Corporation, to dismiss all matters based
upon the unconstitutionality of sections 3062, 3063 and 3066 of the
California Vehicle Code was denied. '
Pursuant to a stipulation to entry of protective order
in Becherer Buick, Inc. and O'Donnell Buick-Opel, Inc. versus Builck

~1-




Motor Division, General Motors Corporation and the order entered
"thereon in the Superior Court of the S?ate of California, County

of los Angeles, case No. NEC 18000, exhibits 9, 10, 13, 14, 17, 22
and exhibits J, L, N, AA, BB, CC, DD, FF, M4, NN, 00, PP, QQ in
evidence in the consolidated hearings is designated as confidential
and privileged material pursuant.te section 1060 of the California
fhiﬁence Code and has been-placed in sealed envelopes.

Lvidence both oral and documentary was received, the parties
submitted written arguments on October L, 1976 which are designated
and received as exhibit 26 for identif;cation and exhibit RR for
identification respectively. By written stipulation of the parties
coPies of the notices sent pursnant to scection 3062 of the Vehicle
Code and The protests was received in evidence and marked exhibit SS.
Exhibit 19, upon which a ruling was reserved, is admitted in its
~entirety. The Administrative Law Judge now finds the following facts:

Respondent Buick Moﬁor Division; General Motors Corporation,
‘heresnafier referred to as Buick gave notice to the New Motor
"Vehicle Board on February 5, 1975 of Buick's intention to grant a
franchise %o Orrin W. Fox Company, hereinafter referred Lo as Fox,

a franchise dealer for American Motor Automébiles and GMC Trucks
located. abt 3456 East Colorado Boulevard, Pasadena, Califormia.

Rotice was not given vo other Buick-Opel dealers at that time. On

Fay 22, 1975 protvests were filed with the New Motor Vehicle Board

by Becherer Buick,‘Inc., hereinafter referred o as Becherer and
located at 840 West Huntington Drive, anrovia; California and
0'Donnell Buick—-Opel, Inc., hereinafter referred to as O'Donnell,

and located at 220.South San Gabriel Boulevard, San Gabriel, California.

) T |

On July 24, 1975, Buick gave written notice pursuant to
Vehicle Code section 3062 to the New Motor Vehicle Board and to all
Buick-Opel dealers within a 10 mile radius of 3456 E. Colorado
Bonlevard in Pasadena of Buick's intention to grant a Bulck and Opel

2
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franchise to Fox. Timely protests were filed by Becherer and
OtDonnell. Colonial Buick, Inc., the only other Buick-Opel dealer
located within the 10 mile radius from the proposed franchise was
notified but did not file a protest.
) T N _

In its protest O'Donne;l raises the following issues:
A. There is no present neced for a Buaick dealer in
Paszdena. '

i B. The Orrin V. Fox Company would be located too close
to O'Donhell.* }

€. Yoxes facilities are inadequate to sell and service

Buick and Opels in addition to its existing franchises.

D. It is vnfair to grant the franchise to Fox in that

he already has an LMO-GMC Truck dual {ranchise,

I‘\T
Becherer is a Bulck-Opel dealer located a2t 840 Vest
Buntingtbn, Monrovia, Californiz aznd has been a2 f;anchised Buick
dealer at that location since April, 1950 znd has a substantial
capital investment. ‘ ‘
' v

- 0'Douncii is a Buick-Opel dealer losated at 220 South

i

Gabriel; San Gebriel, Califcrnia and has been-a franchise Buick

. dealexr ab that location since June 1964 and has a substbantial

capital investment therein,
v

Crrin Fox Company 5ereinafter referred to as Fox is an
A¥D-GHC dealer located at 3456 East Colorado Boulevard, Pasadena,
California. The cﬁrporation is owned by Richard Fox (65) and Ralph
Thorson (35%). The corporation has been in business as an
automobile dealer in Pasadena since 1930. Richard Fox joined the
corporation in 1948. Ralph Thorson has been a member since

1973. TFox has a substantlal capital investment. Richard Fox

personally owns the nearly five acres of land upon 'which Fox is

—3-
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1oca;cq and which is worth in excess of $1 million dollars.

| : VIL - L.

_ Buick has been continuously represented in Pasadena from
1961 to March L, 1974 when Xlock Buick went out of business due
+6 management problems. . There is ét present no Buick dealer
in Pasadena, although every other major Américan car manufacturer
and most foreign car manufacturers are represented.
VIIT

" Becherer is located approximately four miles from Fox;

O'Donnell, 3.08 miles from Fox; and Colonial, 9.44 miles from Fox.

The Fox dealership is located 2.60 miles east of the former Klock
Buick location on Colorado Boulevard in Pasadena and Becherer and
O'Donnell are respectively 6.28 and 3.68 miles from the former
Klockk Balck locztion,. Beéhcrer and 0'Dommell ave 4.96 miles apartf

. . . .

“The faciiities of the former Buick dealefship in Pz=adens,
Iock Buick, have been subsequently lcased to other inbdrests
and are no longer available. -7
. X :
For wany yeafs Bacherer and O'Donnell successfully
and profitably competed with Klock Buick and ifs predecessors for
Buick customer sales and service in this areaz. The evidence
established that Klock ﬁad a greater volume of business. Since
Klock Buick went out of business in March of 1974, Buick Sales
penstration in the Pasadena area has declined but the average
gross profit received by Becherer and O'Donnell has increased.
The market poténpial is sufficient to support an additional
Buick-Opel dealer at the Fox lccation.
- XI
. " Fox will lease additional land which together with its

exdsting facilities will be adequate to sell and service all

makes for which it has or now seeks a franchise.

.

B



. P SO

PUPRREIE S

it

A dual dealership in itself is pot unfair competition.
Protestants are free under their franchise agreemcnts to franchise
other makes of automobiles.

¥ on % 8 B

‘Pursuaﬁb to the forcgoing {indings of facﬁ, the Admini-~
strative Law Judge makes the following determination of issnes:

Good caunse bas been established to establish a Buick
franchise dealership at Orrin Fox Company pursuant to section 3063
of the Vehicle Code in that:

- 1. There will be a permanency of investment;

2. It was not established that there wowld be any
substuntizl detrisental effcect on the retail motor vehicle business
in the rélgvant marketing-area, There would not be any detrimental
effect to the consuwming public in the relcovaunt marketing area;

3. It would not be injurious to the public welfare for
an additional franéhise in this location to be established. It
was established that franchisees of Buicks are in generalicompetition 

thronghont Les Angeles County. It does not appear, bhowever, in view

(55

of the declining zales pengtration in the area, that there is

~adeguste competition within the pariicular morketing arez.

4. The cstablisiment of the proposed franchise by
Orrin ¥, Fox would to some degree increase competition wounld
therefore be in the public inderest.
[ 7 < S T S

- WHEREFORE, THE FOLLOWING ORDER is hereby @ade:

"Ji?The protest of O'Donnell Buick-Opel, Inc. is overruled.
Respondent Buick Motor Division, General Motors Corporation is
entitled {0  establish the proposed Buick franchise at Orwin W. Fox
Company; at 3456 EBast Colorado Boulevard, Pasadena, California.

. I hereby submit the foregoing which
. constitutes my Proposed Decision in

the above-entitled matter as a result
of the hearing had before me on the
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DETED:

Oztober 19, 1976

. above dates at Los Angeles, California

and recommend its hdoption as the

decgision 7e Ngw Motor Vehicle Board.

Yy L‘,’;a}tiﬁ Law Jddge

Office of Administratdve Hearings
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BEFORE THE NEW MOTCR VEHICIES BOARD
OF THE STATE OF CALIFORMNIA

Tn the Mabtter of the Protest Bf:
BECHERER BUICK, INC,,

Franchisee, . Ko. PR-35-75

YS. )
: g 2510, :
SUTCK MDTOR DIVISION, GENERAL . ! . -
¥OTORS CORPORATION,

--F¥ILED

Franchisor.

New MotcT Vehicle Beoard

PROPOSED DEGISION

'?his mavter came on regularly for hearing hefore Willis
Yevis, Administrative Law Judge of the Office of Administrative
Hearings, at Los Angeles, California on Sepbember 15-17 and 20-23,
1976. The protestant Becherer Buick, Inc. waes represented by

Thomas R. Suttner and Charles L. Duffy of the firm of Boer, Sutiner

‘and Gekas, and respondent was represented by Gerard E. Boudreau, Jr.,

and John D. Niles of the Tirm of O'Melveny & Myers and by Robert

. Culvér, Senior Attorney of the Office of the General Counsel,
Ceneral Motors Corporation. The two protests of Becherer Buick, Jnc.
being case No. PR-35-75 (1-~95LL) and PR-50~75 {1-9920),. by stipnlation

were coansolidated, and these matiers in turn were consolidated with

“the natier of the protest of O Doimicll Dnick-Opel, Inc. vorsus

Duick Motor Division, General Motors Corporation, being case No.
PR~36-75 {1~9577) and case No,PR-51-75 (1~9919) for the purposes
of receiving evidence. The motion of the respondent Buick Motor
Division, General Motors Corporation to dismiss all matters based
upon the éopsti£utionality“or sections 3062, 3063 and 3066 of
the California Vehicle Code was denied. .
Pursuant to a stipulation to entry of protective order
in Becherer Buick, Inc., and O'Donnell Buick-Opel, Inc. versus

Buick Motor Division, General Motors Corporation and the order



entered thereon in the Superior Court of the State of Californis,

County of Los Angeles, case No. NEC 18000, exhibits 9, 10, 13, 14,

17, 22 and cxhidbirs J, L, N, AA; BB,'CC, DD, FF, IM, HHN, 00, PP,.

QQ in evidence in the consolidated hearings is desipnated as

confidential and privileged material pursuant Lo section 1060 of

the Celiforria Evidence Code and has been placed in sealed cnvelopes.
Evidomee both oral and documentory was received, the parties

submitted writien arguménts on Octover L, 1976 which are designated

and received as exhibit 26 for identification amd exhibit RR for

" ddentification respectively. By written stiprlation of the parties

copies of the notices sent pursunant to section 3062 of the Vehicle
Code and the protesps’wés recelved in evidence and markéd exhibit S8,
Exhibit 19, vpon which a roling was reserved is admnitted in its
enziretf. The Administrative Law Judge now finds the following facis:
I

Respondent Bulck Motor Division, General Motoxs Corporation,
heresnafter referred to as Buick, gave notice to the New Motor
Vehicle Board on February 5, 1975 of Buick's intention to grant a
franchise to Orrin V. Fox Company, hereinaléer referred to as Fox,
a fraﬁchise dealer for huwericen Motur Automobiles and CGMC Trucks

»

loczted oL 3455 EBost Colorado Tovlievord, Pas

}
]

s

ot

)

%

Oena, Calilfornia,
Hotice was not given 0 ouler Buick-Op=l dealers at that tiwe. Oa
Kay 22, 1975 protesis were £iled with the ¥ew lbtor ¥ehicle Board
by Dacherer Buick, Tne. bercirelber refoysed to as Dochercr, and
Jecated ab G40 West Iuntington Deive, Monrovisz, Celifornia and
O*Dommell Buick-Opel, Inc., hereinalter referred to as OfDonnell
and located at 220 South San Gabriel Boulevard, San Gabriel, California.
1T

, On July 24, 1975, Buick gave written notice pursuant to
Vehicle Code section 3062 to the New Motor Vehicle Board and to all
Buick-Opel dealers within a 10 mile radius of 3456 E. Colorado
Boulevard, in Pasadena of Buick's intention to grant a Bulck

apnd Opel franchise to Fox. Timely protests were filed by Becherer:

—2—
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and O'Donnell, Colonial Duicl, Inc., the c¢nly other Buicl-Opel
dealer located vithin the 10 mile radius firom the proposed franchisee
viag potified byt did not.file a prebest.

RS

In its protest Bechersr raises the followiﬁg iEsness

'A. ‘There is no present need for a Buick dealer in
Pasadena. 4 ]

B. The Orrin W. Fox Company would be located too close
¥o Becherer. . .

€. PFoxes' facilitles are inzdeguute to sSeel and cervice
Luicl 2nd Opels in addition $o ius existing franchises.

) i v

Becherer is a Buick-Opel dezler locabted at 840 West
Huntington, Monrovia, Caiifornia and has been a franchised Buick
dealer at that location since April, 1950 and has a substantial
capital investment.

Y

Crlionnell is a Dedek~Onel dezler Iouvased at 220 South

Siw Gobricd, Szun Gabydcel, Gz2ld

cinio 2und has been a franchise

Twick dealer at that locadlon singe Jmne, 1954 #nd has z substantial

Orrin Fox Company, hereinafter refeirred to as Fox, is
an AMC-GMC dealer located at 3456 East Colorado Boulevard, Pasadena,
Celifernia. The corporation is owned by Richard Fox (65%) and Ralph
Thorson (35%). The corporation has been in business as an
antomobile dealer In Pasadena since 1930. Richard Fox SOined
the corporation in 1948, Raiph Thorson has been a member since
1973. Both individuals have long experience in the auto sales
industry. Fox has a substantial capital investment. Richard Fox
personally owns the nearly five acres of land upon which Fox is

located and which is worth in excess of $1 million dollars.
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VII

" Buick has been COntlnuously represented in Pasadena {rom

//)Q (i961 %o Farch 4, 197., wvhen Klock Buick went out of business due
\/

{o management problems. There is at present no Buick dealer in
Pasadena, although every other major lmericaun car manufacturcr
znd most foreigh car manulacburers are represented.
YEVL

Decherer is located approximately L miles ITom TFox;
O'Donneil, 3.08 miles from Fox; and Colonial, 9.44 miles Ifrom Fox.
The Fox dealership is located 2.06 giies cast of the former Xlock
Buick location on Colorade Boulevard in Pasadena and Becherer and

OfDonnell are respectively 6.28 and 3.68 miles from the former

Flock Dolekr location. Bechercr znd O'Dopncll ave L .86 miles apart.

X
“he facilities of the former Buick dealership in Pasadena,
Kluck Ba;c", have been subseguently leased to other interests and
are no longer available.

x -
For maony yanfs Becherer and 0% Dornell suceessfully

ol prafiftably compsbad with Flock Dulck and its predecessors Toir

Fuiek enstomer salos aund Servihoe dn this aruz.  The ovidence
crtablicicd that Xlock nad 2 gyeeber wvoluwe of busineous, Siace

leck Duick wont cuth of business i Farcelr of 31874, Dnick sales

A - . -
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grous prafit receivst by Dechorer wund 0fDenceil has inerecsed.
The markxet potential is sufficient bo support an additional
Buick~Opel dealer at the Fox location.

X1

Fox will lease additional land which together with its

L

existing facilities will be adequate to sell and service all

makes for which it has or now seeks a {ranchise.

® ¥ X ¥ ¥

Pursuant to the foregoing {indings of fact, the Admini-

-



strative Law Judge makes the following detcimination of issunes:
Good cause has been established to establish a Buick

)

- franchise dealership at Orrin Fox Company pursuant to section 3063

of the Vebhicle Code in that: : / .

1, fThere will be a permezanency of dnvesbment;

2. Tt was 1ot eétablﬁshcd that there would be any
spbrtantial detrimental effect on the retnil mobor vehicle Lusiness
in the relevant marketing area. There would not be any detrimental
effect to the consuming public in the relevant marlketing area;

3, Tt wonld not be injurious to the public welfare for

an additional franchise in:this location to be established. Tt

- was established that franchisees of Buicks are in general competition

throughout ios fingeles County. It docs not appeér, however, in
view of the deélindng sales penetraition in the area, that there is
adeguatg competition within the particular marketing area;

L. The estzblishment of the proposed franchise by
Orfin V. Fox would to some degree increase competition and would
therefore be in the public interest.

# o % % %
WIEREFORT, THD FOLLOWING ORLAR is I wreby made:
The jwotest ol Bechersr Duiek; The. is overrnicd.

Reepondent Buoick lotor Divisiorn, CGonowal Moters Cormpowabtlon; is

[4
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cntitled 1sh the propomed Enlch fvemchisc at Orwdin V. Fox

o, 1. - i ; 3 1 P - | ) b yan P T AR
Company b 2456 Rasi Geloredo Tovlevard, Parnfens, Cnlifemm

e e T T T hiescby snlmit the foregeing which

constitutes 1y Proposed Decision in

the above-entitled matier as a result

. of the hearing had before me on the
above dates at Los Angeles, California,
: and recommend its,adoption as the decision
g or }ehicle Board.
k4

' ’ the V
o . - - \s o
Adhinistratife w Judge

Office of Administrative Hearings

ot
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DATED: October 19, 1976
WM: jm



