
2331 Burnett Way
P. O. Box 31
sacramento, CA 95801
(916) 445-1888

STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

DECISION

Protest Nos. PR-36-75
and PR-'Sl.c7S

Franchisee,

Franchisor •.

Franchisor.

v.

v.

In .the Matter of the· Protest of

BUICK MOTDR DIVJSION, GENERAL
MOTORS CORPORATION,

O'~0NNELL BUICK-OPEL, INC.,

Franchisee,

In the Matter of the Protest of

)
)
) Protest Nos. PR-35-75
) and PR-50-75
)
)
)
)
)
)
)
)

----------:--------)
)
)
)
)
)
)
)
)
)
)
)
)
)

-----------------)

·nECHERER BUICK, INC.,

BUICK M01'OR DIVISION, GENERAL
. MOTORS CORPORATION,

The attached proposed decisions of the Administrative Law

Judge are hereby adopted by the New Motor Vehicle Board, as

modified herein, as its decision in the above entitled matters.

Article VII is-corrected to read: Buick has been continlbusly

represented in Pasadena from approximately 1916.to March 4, 1974,
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", .,'" 2331 BUJ:"nett Way"
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'STA~E OF<1[CALIFo'RNIA .;;

NEW MOTOR ,\i"EHICLE BOARD

Pr.OtG;:5t Nos.' ,PR-3G-75
and PR"':Sl,,:,,75

Franchisee,

F'ranchisor.

Franchd.see,

v.

v.

BECHERER Eq~CK, INC.,. -;~.;:~-.

In the Matter of the Protest of

BUICK MO'I'OR,rDIVJSION, GENERA.L
MOTORS eORPOP-ATION,

In the Matter of the Prot~st of

OJ J::ONNel::LJ.J 'BUI,C'K-·O];'EL, INC.,

)
)
) Protest -Nos. PR-35-7S':"
) - and 'PR-~O:"'75

)
)
)
)
)
)
)
)

------------------))
)
)
)
)
)
)
)
)
)
)

J
)
)

BUICI< HOTOR DIVIS ION" GENERAL
N01'ORS CQRPOl\1J.T1t?N,

DECISION

The attached proposed decisions of the Administrative Law

Judge are hereby adopted by the New Motor Vehicle Board, as

modified herein, as 'its decision in the above entitled,matters.

Article VIr is corrected to read: Buick has been continuously

represented in Pasadena from approximately 1916 to March 4, 1974,



when Klock Buick wept out of business. The failure of Klock is

attributable to management problems rather than to excess

competition. There is at present no Buick dealer in Pasadena,

although every other major American car manufacturer and most

foreign car manufacturers are represented.

The determination of issues is hereby revised to read:

Protestant-franchisees have failed to meet their burden

pursuant to Vehicle Code Sections 3063, 3066 of establishing

good cause for respondent-franchisor not to enter into a franchise

establishing an addi'cional motor vehicles dealership 'vi th the

Orrin W. Fox Company at 3456 East Colorado Boulevard, Pasadena,

California.

I 1. There will be a permanency of investment;

2. It was .not established that there would be any substantial

detrimen-tal effect on the retGlil motor vehicle business .. ·.in the

relevant.marketing area. There would not be any detrimental

effect·to the consuming pUblic in ~ie relevant marketing area;

3. It would not be injurious to the pcwlic welfare for

an additional franchise in this location to be established. It

was established that franchisees of Buicks are in general

competition throughout Los Angeles County. It does not appear,

however, in view of the declining sales penetration in the area,

that there is adequate competition within the particular market­

ing area;
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4. It would to some degree increase competition and

would therefore be in the public interest.

* * * * *
WHEREFORE, THE FOLLOWING ORDER is hereby made:

The protests of Becherer Buick, Inc., and O'Donnell Buick-Opel,

Inc., are overruled. Respondent Buick Motor Division, General

Motors Corporation, is entitled to enter into a franchise at

Orrin W. Fox Company at 3456 East Colorado Boulevard, Pasadena,

California.

PR-35-75
PR-50-75
PR-36-75
PR-5l-75

"
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The fOre~g constitutes
the dec{f,~ of the NEW
MOTOR \ 'EICLE BOARD.
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BEFORE THE NEW ]-DTOR VEHICLE BOARD

OF THE STATE OF CALJFOmrIA

In the l1atter of the Protest of:

O'DONNELL BUICK-OPEL, INC.

PROPOSED DECISION
----........:~~-

i

I·,
;
r
I·.
j'
.i
1 •
i

Franchisee,

BUICK NOTOR DIVISION, GENERAL
~IDTORS CORPORATION,

Franchisor•

L-9571 :FILED

~.

~""nis matt.er came on regularly for hearing before '\Tillis

.j'
i

1

J.':ie1;r:i.s, Admir.l.istrative La..: Judge of' the Of.fice of Ad.mj~istrative

Hearings, at -Los Angeles, Cal:i:fornia on Sept-ember 15-17 and 20-23

2976. The protest Becherer Buick, Tnc. 'l.-;as represented by

Thomas R. Suttner and Charles L. Duf£y of' the firm of' Boer, Suttner

and Gekas, and respondent was represented by C~rard E. Boudreau, Jr.

and John D. Niles of "Ghe :fil"'J!i. <:.f O%1/1elveny & I-TferS and by Robert

W. Culber, Senior At~orney, Office of the ~~eral Counsel, General

Motors Corporat.ion. The t"lo pr-ot.est s of Becher-er' Buick, Tnc , , being

case No. PR-35-75 (L-9544) and PR-50-75 (L-9920), by st:ipn1.atioll

were consolidated, and these matters in turn were consolidated with

-the lna~ter or the pro~cst of O'Do~~ell Buick-Opel, T~c. vers~s

Buick Motor Division, General Motors Corporation, being case No.

PR-36-75 (L-9577) and case No. PR-5l-75 ~L-99l9)for the purposes

of receiving evidence. The motion of the respondent Buick Motor

Division, qeneral Motors Corporation, to dismiss all matters based

upon the ~nconstitutionality of sections )062, 306) and 3066 of the

California Vehicle Code was denied.

Pursuant to a stipulation to entry of' protective order

in Becherer Buick, Inc. and O'Donnell Buick-Opcl, Inc. versus Buick
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l·lotor Div:l.sion, General l·lotors Corporation and the order entered

. thereon in the Superior Court of the State of California, County

of Los Angeles, case No. liEC 1$000,' exhibits 9, 10, 13, 14, 17, 22

and eY.hibits J, L, N, AA, BB, CC, DD, FF, 10M, lill, 00, PP, QQ in

evidence in the consolidated hearings is designated as confidential

and privileged material pursuant .t.o section 1060 of the California

Evidence Code and r~s been placed in sealed envelopes.

Evidence both oral and documentary v12.S received, the lJartics

SUbmitted written arguments on October 4, 1976 which are designated

and received as exhibit 26 :ror ident:ii'ication and exhibit RR :ror

ident:ii'ication respectively. By ~Titten stipulation o:r the parties

copies of the notices sent pursuant to section 3062 of the Vehicle

Code and the pr-ot.est.s was received in e'vidence and marked &xhibit SS.

lli:hi.bit 19, upon ",hich a rulir:lg was r-cser-ced , is admitted L"'l ':Lts

cn.til'ety. The Administrative Law Judge now i'i.'lds the f'o Ll.ovri.ng facts:

·.I

Respondent Buick Motor Division, General Motors Corporation,

here)~arter ~eferred to as Buick, gave notice to the New Motor

Vehicle Board on FebrdaT)' 5, 1975 of Buick'S intention to grrolt a
.

franch~se to Orrin W. Fox Com}~ny, hereinafter re£erred to as Fox,

a franchise dealer for Jillieric~'"1 I·fotor kt1t.olnobiles and GI~fC Trucks

Locnt.ed. at 3456 East 00101'.,,0.0 Boulevard, Pasadena, California.

Notice Has not giyen to ot.her Bud.ck-OpeL dealers at that tilne. On

May 22 J 19'15.protcsts were ~5~ed ~;it.h tIle lJew pbtor Vehicle Board

by Bech&r&r Bu5.ck,· Inc., hereinaft.er referred 'to as Becherer and

located at $40 '\'lest Huntington Drive, NonroYia, California and

O'Donnell Buick-Opel, Inc., hereinafter referred to as O'Donnell,

and located at 220 South San Gabriel Boulevard, San Gabriel, California.

II

On July 24, 1975, Buick gave writlten notice pursuant to

Vehicle Code section 3062 to the New Motor Vehicle Board and to all

Buick-Op~l dealers v~thin a 10 mile radius of 3456E. Colorado

Boulevard in Pasadena of Buick's intention to grant a Buick and Opel
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franchise to Fox. Timely protests were filed by Becherer and

O'Donnell. Colonial Buick, Inc., the only other Buick-Opel dealer

located \dthin the 10 mile radius from the proposed franchise was

notified but did not file a protest.

III

.In its protest O'Dolmell raises the follO\dng issues:

A. There is no present need for a Bllick dealer in

Pasadena,

,.' B. The Orrin \.,. Fox Company wouLd be located too close

to 0' Donnell. .

C. Foxes facilities are inadequate to sell and service

Buick and Opels in addition to its existing franchises.

D. It is u.nfair t.o grant the franchise to Fox in that

he alreao.Jt' has an. ..ll..l~C-Gr'¥"': TX"L1.ck dual :f::r~a:l1ehise..

IV

Becherer 5.5 a Buick-Opel dealer located at 840 West

IlurrtLngticu , l'~DnroYia7 California and has been a franchised Bu.ick

dealer at that. location since Apr:i~,. 19.50 8.J"'1d. has a subs·tantiial

capital :Ln.\TE:stmen.t.

v
. 0' Donncf.L is a Buick-·Opel dealer lo~;ated at 220 Sout-h San

~abr:tel,; San Gabriel} Cal:uornia and has been a £ran(~hi.se Buick

dealer at that loca.tion si.i"1Ce ,Jl1.:1e 1964 and has a substantial

capit?~ :i.!lYCstmcnt t·118rein .

......

Orrin Fox Cornpany hereinafter referl"ed to as Fox is an

A~m-mqC dealer located at 3456 East Colorado Boulevard, Pasadena,

California. The corporation is oh~ed by Richard Fox (65) and Ralph

Thorson (35fo). The corporation has been in business as an

automobile dealer in Pasadena since 1930. Richard Fox joined the

corporation in 1948. Ralph Thorson has been a member since

1973. Fox has a substantial capital investment. Richard Fox

personally O\1DS the nearly five acres of land upon-which Fox is
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'. •located and ,ihich is worth in exce5S o£ $1 million dollars •

VII

Buick has been continuously represented in Pasadena £rom

1961 to I·larch 4, 1974 when !Clock Buick went out o£ busincss clue

to management problems•. There is at present no Buick dealer

in Pasadena, although every other major American car manmacturer

~~d most foreign car manmacturers are represented.

VIII

<

'.

. Becherer is located approyimately four miles from Fox;

O'Donnell, 3.08 miles £rom Fox; and Colonial, 9.44 miles from Fox.

The Fox dealership is located 2.60 miles east o£ the £ormer Klock

Buick location on Colorado Boulevard in Pasadena and Becherer and

O'Donnell ~Ie respectively ,6.28 and 3.68 miles from the former

Klock Bu.ick location. Becher-er- and OtDal'L'l')ell are l.r.96 miles apart.

The £acilitiGs o~ the £ormer ~~ick dealership in P~sade~37

Klock Buick, have been subsequently 1cased to other irr'~(:rests

and are no longer available.

x

:... -'.

For many years Becherer and O'Donnell successi'ull)'

and p::-oi'itably competed ,d.th l>J.ock Budck and its predecessors for

Lnie:k cust.omer- sales and service in this ar-ea; The evidence

established that Klock had a greater volume of business. Since

Klock Bu.ick Vient; out of bu sfincs.s in lear-ch of 1974, B'.1ick Sales

:pBllE::trat.iol1 in the Paeadcna area has c1ccliTIed but the average

gross profit received by.Becherer and O'Donnell has increased.

The market potent,ial is smficient to support an additional

Buick-Opel dealer at the Fox location.

XI

Fox will lease additional land which together with its

existing £acilities will be adequate to sell and service all

makes for which it has or now seeks a franchise.
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A dual dealership in itself is not unfair competition.

Protestants are .free under their franchise agreements to franchise

other makes of automobiles.

* * * * '*
Pursuant to the foregoing .findines of .fact, the AdmilJi­

st.rat;ivo Law Judge makes the :follo\'ling d~terI!3inat,ionof issues:

Good cause bas' been establish~d to establish a Buick

franchise dealership at Orrin Fox Company pursuant to section 3063

o.f the Vehicle Code in that:

1. There will be a permanency of investment;

2. It 1111S' not established that there would be any

substcu:c'vial detrjluental ef'i'nct on the retail motor vehicle business

in the rele:yant marketing az-ea , ':fhere wou'Ld not be any detrimental

cf.fect to the consuming public in the relovaX1t marketing area;

3. It v'ould not be injurious to the public \"eJ.f~'e .for

an additional .franchise in this location to be established. It

was established that franchisees o.f Buicks are in general. competition

throughout Lo s Imgeles County. It does not appear, however , in vie.;

of the declilung zales penetration in the area, that there i~

adequat.e corcpetit.:'!.on \'lithin 1"he partic't1.1ar m~rketil1g area.

l~.& The ostablisbl!lent of t:he propo,scd .franchise by

Orrin l'!. Fox wouLd to some deZl"ec increase competition wouLd

1..,.}!.Cl....cf'or-c be in tDB pubLf c intere,st ~

.j-mEREr-ORE, THE FOLLOWING ORDER is hereby made:
._••••••JI.

" ..,:'.The protest o.f O'Donnell Buick-Opel, Inc. is overruled.

Respondent Buick Motor Division, General Motors Corporation is

entitled to'establish the proposed Buick franchise at Orwin W. Fox

Company; at 3456 East Colorado Boulevard, Pasadena, California.

I hereby submit the .foregoing which
constitutes my Proposed. Decision in
the above-entitled matter as a result
of the hearing had be~ore me on the
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above dates at Los Angeles, cali~ornia

and reco~nend its doption as the
decrsion 0 e N w Motor Vehicle Board.

Hearings

./

".

. "
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DEFORE THE NEW ]·OTOR VEHICU:S BOARD

OF THE STATE OF CALIFOR.HIA

.
T.n the Natter of the Prot€:st or:
BECHERER BUICK, INC.,

Franchisee, Ho. PR-35-75

Dl'I.:i.cl:: l·:iotor Divisi(;l:l, General J'~otors Cor-por-at.Lon , being case No.

wer-e c:onzolidated t and t.hese matrter-s in t:urn ,-{ere consoJ.idat.cd ".;:i:th

F I LED

PROPOSED DECISION

Franchisor.

vs.

BUICK MOTOR Dl~ISION, GE~ffinkL.

NO'l'ORS CORPORATION,

Cenez-a.L 1,;otoTs Cor-por-at.Lon , The "tl-lO p:,.'otcSy.s of' Becherer Brri.ck , Inc.

bdng case No. pn~3.5-75 (L-9544) and PR--50-75 (Ir-9920) ,. by stipu.lai~ion

~:nis ma~Gt:e:c- came on regu~..arly :for. hear-Lng before "15~lis

l-ie-ns, Administrat.ive Law Judg~ of the Office of Administrative

HeCJ.1·:J1J3;s, at Los Angeles, Cali.:fornia on Sept,ember 15-17 and 20-23,

1976. The protestant Becherer Buick, Inc. -,'!as represented by

Thomas R. Suttner and Charles L. Duffy o:f the firm of Boer, Suttner

and Gekas, and respondent l,'jas represented by Gerard E. Boudreau, Jr.,

and Joh-~ D. Niles of ~he :firm o~ OtMclveuy C ~~rers and by RobeI~

""Y. 01.11761', Senior A~c'torlle:Jr of' ....she Ofi'ice of 'the C-eneral Counsel,

,
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PR-36-75 (1-9577) and case No.PR-51-75 (1-9919) for the purposes

of receiving evidence. The motion of the respondent Buick Motor

Division, G,cneral Hotors Corporation to dismiss all matters based

upon t?~ ~onstitutionality'of sections 3062~ 3063 and 3066 of

the ~a1ifornia Vehicle Code was denied.

Pursuant to a stipulation to entry of protective order

in Becherer Buick, Inc., and O'Donnell Buick-Opel, Inc. versuS

Buick Motor Division, General Motors Corporation and the order

,
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entered thereon in the Superior Court of the State of California,

County of Los Angeles, case No. NEC 1$000, exhibit$ 9, 10, 13, 14,

17, 22 and cy.h:l.bits J, L, N, AA, DD, cc, DD, FF, I.W, NU, 00, PP"

QQ in evidence ill t.11e cDl)solidn.~Ged hearings is designat.cd as

con:fidential and pr·i.vi.leged mater-La.L PUJ.~S1.12.!lt to cectzi.on 1060 of'

the California E-\'"'irlence Code <'Ind has been·placed. :in sealed eTJ.Yelopes.

subr(d:t~tcd ,,;rit/~cn ar-guments on OC~GDbel'" lh 1976 "~hich are designated.

and received as exhibit 26 for ident:if'ication and exhibit R.~ lor

ident.if'ication respectively. By ,.;ritten stipclation of the part.ies.
copies of the notices sent pursuant to section 3062 of the Vehicle

Code and tbe protest,s' was received in evidence and marked exhibit SS.

emi:cety. The .AcJ..mini.stl"a:t:;j;~e Law Judge 110\''' iinds the :rollo',Ying i'acts:

I

ncsp~nQent Buick Motor Divi~ion, General Motors Corporation,

hereinafter referred to as Buick, gave notice to the New Motor

Vehicle Board on February 5, '1975 01' Buick's intention to grant a

f)~a:l.1chisc to Orrin 'IJ~ Fox Company, hel'c5.naft;cr referred to aa Fox,

loc;:;:t.cd <::.~~ 31.;.56 Eo st. Colo,;.;.do r:O'\:J...(nrc.:;~G., P&'s<:.'.d.ena, C<diforn~...a.

O'Donnell Buick-Opel, Inc., hereL~~lter referred to as OrDonnell

and located at 220 South San Gabriel Boulevard, San Gabriel, California.

II

', On July 24, 1975, Buick gave written notice pursuant to

Vehicle Code section 3062 to the l~ew Motor Vehicle Board and to nll

Buick-Opel dealers within a 10 mile radius of 3456 E. Colorado

Boulevard, in Pasadena of Buick's intention to grant a Buick

and Opel franchise to Fox. Timely protests were filed by Becherer-

-2-
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emu 0' DonneLl., Colonial Duf.ck, Inc., ~~11e only other Buick-Opel

dealer located ,n.thin the 10 mile rRc1ius ft'o:n the pr-oposed f!'allChisee

\ias iiot.:Lficd 1mt did nou. i'iJ.e a .. prct~{:~t.

XII

In it.s pi"ot.cst Becher-er- r~i::-;es the i"ollo~'lil1g :t.ssnCG:

A. There is no present need for a Buick dealer in

Pasadena.

B. The Orrin W. Fox Company would be located too close

to Becherer.

c. Foxes' facilit-ies are inaclequ;;.ts to seel and ~er-\''icc

IV

De«b.f:.:.:I;.~er is a Du:\.(:!:-Opel deaJ.er'located at 840 West

Huntington, l·~onrovia, Calii'ornia and has been a franchised Buick

,'. ,
- i

- ,f
I
!
•.

, j
- j

i
{

. '. I
1
i
I
1
I

!,

dealer at that location since April, 1950 and has a substantial

capital investment.

"7­\J.

Orrin Fox Company, hereinafter l'e.fe~:'1.~ed to as Fox, is

an ~.~-ru~c dealer located at 3456 East Colorado Boulevard, Pasadena,

California. The corporation ,is o~med by Richard Fox (6510) and Ralph

Thorson (35%). The corporation has been in business as an

automobile dealer in Pasadena since 1930. Richard Fox joined

the corporation in 1948. Ralph Thorson has been a member since

1973. Both individuals have long experience in the auto sales

industry. Fox has a zubstantial capital investment. Richard Fox

personally O\~s the nearly rive acres of land upon which Fox is

located and which is worth in excess of $1 million dollars.



Duick has been continuously'. represented in Pasadena from

J
I

VII

. ~
~ (eito 1,jarch I+, 197/1-1 ,·men Klock Buick ,-:ent OU-:; er business due

'to management, problems. There j.s at present no Buick dealer :in

rasadep~s ai~hough every other major J~nerican car m;D~Sact~rcr

VIII

Dcch€~rf:::r is locat.ed approximately J.,. miles i'rom Pmc;

OtDonnell, 3.08 miles from Fox; and G~lonial, 9.44 miles from Fox.

'[.he Fox dealership is located 2.06 miles east of the fo~~er Klock

Buick location on Colorado Boulevard in Pasadena and Becherer and

O'DolUlell are respect2vely 6.28 and 3.68 miles ~rom the former
T"" • •

.iJl:..::.e.!.~ lo~at:toxL.r:

IX

..

1
j
1

I,
J
•....
1.

~YhO ~acilities of the former mlick dealership ~ Pasadena,

Klock D"ic!!;, have been sub.saqucnt.Ly If::ased to oth2T int,erest::: and

are no longer available.

:x:

The market potential is sui'"ficierrt to support an aCldit.ional

Buick-Opel deaJ.e~ at the Fox location.

XI

Fox will lease additional land vmich together with its

existing facilities will be adequate to sell and service all

makes for which it has or now seeks a franchise.

* * "* * *
Pursuant to the foregoing findings of fact, the Admini-
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Gtrative Law Judge makcs the following detclmination of issues:

Good cause has been established to establish a Buick

... franchise dealership at. Orrin Fox Company pur-suant, to section 3063

of the Veh~l,.cJ.c Code :1n tnat:

2. ~-;here l::Lll be a pC:l"m~..:CL(mcy of :invcst,ment;

2~ It ,..as not est·ablj!:~hcd t.hat J~h~re w:luld be Ray

~ n 'the relevant mar-k.et;ing area. lllerc "KJulcl not. be any detriment a1

effect to the consuming public in the relevant marketing area;

3. It wouLd not be injurious to the public '-lelfare for

an additional franchise in~this location to be established. It

..ms es·tablished that franchisees of Buicks are in general competition

throu.ghot'rt LCJs Jmgelec Count.y, It docs not; appear-, howcver-, in

vie\" of t~he dec1:i.n5.ng sales penetl'D.i:·1.on ;'1 t;2~e area, that "cherc is

adec.:uate competit;:i.on ~l.:thin the particllJ.ar rearketing area;

4. The establishment of the proposed ~ranchise by

Orrin 1:1. Fox wouLd to some degree increase competition and wcuLd

thererore be in the public interest.

. .

Cr·Il)lj.:~ny r; t 3}~·.56 r~e.f;·i; c; o J.C2~·t"1~::lo I;.:;'t~_1 :.'=:~;.:lI'Q:: }""i1.." .:'1.~1 euo. f C~~15..r C~"l!it;..

'1
I

_._--------._-- ..--_...._---_._.

DATED: October 19, 1976
"\'.r1-i.:jm

I he:-.'c;hy f~p.1:mit~ t:l1e fCI:'~0going wh i.ch
(~ollstit-utes ljly Proposed Decision in
the above-ent~tled ~~tt~r as a rCGult
o£ the hearing had'before me on the
above dates at Los Angeles, California,
and rcco~~end~itsadoption as the decision

the ~t.:,rI .. icle Board,

/ /; ~. h

A~~stl t~e w Judge
Office of Administrative Hearings
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