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Panel One – Termination & Add-Point 

 Laws address 

continuing 

unequal 

bargaining 

power 

 Laws needed for 

investment 

protection 

 Laws are pro-

consumer 

 Bargaining 

power has 

changed - Larger 

dealer groups 

 

 Contractual 

obligations  

diluted 

 Pro-consumer 

benefits 

disputed 
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Panel One – Termination & Add-Point 

 Nothing shows 

innovation 

impeded by 

these laws 

 Vehicle 

distribution of 

great 

significance to 

the states and 

economy 

 Laws stifle 

change; are one-

size-fits-all; 

harm innovation 

 Vehicle 

distribution is 

similar to 

distribution of 

other products 
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Panel One – Termination & Add-Point 

 Joint action by 

dealers to 

negotiate better 

contractual 

terms prohibited 

by antitrust law 

and unworkable 

 

 

 Create stability 

 Dealers could 

negotiate long-

term contracts 

offering 

protection 

similar to 

termination and 

add-point 

statutes.  

 Create 

inflexibility 
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Panel Two – Warranty Reimbursement 

 Laws prevent OEMs 

shifting costs to 

dealers; let dealers 

help consumers 

realize full warranty 

value 

 Dealers must 

perform warranty 

work; can’t 

negotiate rate with 

OEM 

 Unusual for any law 

to set a minimum 

price on any goods 

or services 

 The market or 

contract should 

drive the warranty 

pricing 
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Panel Three – Direct distribution 

 Tesla, Elio prohibitions: “It's a very, very 

small minority of states that restrict our ability 

to sell directly” [vs. states prohibiting 

competition [or dual distribution] with 

franchised dealers] 

 GM argument: direct sale exceptions for 

startups/new technology companies with no-

dealers discriminates against GM 

 Flexibility argument: Dealer model to be 

used in most cases, but with exceptions for 

necessity or innovation. 
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Panel Three – Direct distribution 

 Failed experiments: Ford’s retail network 

experiment in 1997 – terminated in 2002; GM 

Brazil’s Celta in 2000 – terminated in 2006 due 

to “high cost of selling online and operating 

distribution centers.” 

 Intra-Brand Competition. Beneficial to 

consumers in dealer model, a benefit that is 

lost in a direct sales only model 

 Unfair competition -  manufacturers can 

manipulate allocation, pricing, and other 

aspects of the distribution system to favor their 

own retail outlets 
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Panel Four – Future Trends 

 Thoughts about the future: 

 Autonomous vehicles 

 Ride sharing 

 Vehicle ownership 

 Ownership changes / Regulatory 

changes? 

 Expanded customer base (elderly, physically 

challenged, etc.)  

 Contracting individual customer base? 

 Expanded fleet customer base? 

 Change in miles travelled per year? 
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State Action Doctrine – Supreme Court 

 Parker v. Brown, 317 U.S. 341 (1943): States 

and state agencies are immunized from 

liability under federal antitrust laws.  

 

 California Retail Liquor Dealers Ass’n v. 

Midcal Aluminum, Inc., 445 U.S. 97 (1980): 

State action immunity extends to private 

parties if they 1) act pursuant to a “clearly 

articulated and affirmatively expressed” state 

policy, and 2) are subject to active state 

supervision when advancing that policy.”  
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State Action Doctrine – Supreme Court 

 Municipalities and “substate governmental entities” 

receive state action immunity if they meet the clearly 

articulated state policy requirement. See, e.g., F.T.C. v. 

Phoebe Putney Health Sys., Inc., 133 S. Ct. 1003, 1010-11 

(2013) (applying rule for substate entities); Town of 

Hallie v. City of Eau Claire, 471 U.S. 34, 46-47 (1985) 

(applying rule for municipalities); see also N.C. State Bd., 

135 S. Ct. at 1112-13. 

 N.C. State Bd. of Dental Exam’rs v. F.T.C., 135 S. Ct. 1101 

(2015): upholds state action immunity doctrine; imposes 

above two private actor requirement on state agencies 

where a controlling number of decision makers are 

active market participants in the occupation that the 

board regulates 



21 

 

State Action Doctrine – Supreme Court 

 New Motor Vehicle Board v. Orrin W. Fox 

Co., 439 U.S. 96 (1978) 

 

 

 

Exxon Corp. v. Governor of Maryland, 437 U.S. 

117 (1978) (upholding law prohibiting any 

producer of petroleum products from operating a 

retail service station in the state) (doctrine 

implicitly invoked only as to Robinson Patman Act 

question) 
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FTC Competition Advocacy 
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FTC Competition Advocacy 
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FTC Competition Advocacy 
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FTC Competition Advocacy 
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FTC Competition Advocacy 

• Restraints on international trade 

• Restraints on health care advertising 

• Regulation issues in airline, rail, and truck 

transportation 

• Regulatory reform in telecommunications, broadcasting, 

and cable TV 

• Restructuring of the electricity generation, transmission, 

and distribution industry  

• Any willing provider / pharmacy groups 

• Attorney ethics codes. 

• Direct shipment bans on of wine from out-of-state 

wineries - called the “greatest barrier to e-commerce in 

wine.” 
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