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STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

In the Matter of the Protest of

VESPA AT THE BEACHES,

Protestant,

vs.

VESPA OF AMERICA CORPORATION,

Respondent.

DECISION

)
)
)
)
)
)
)
)
)
)
)
)

Protest No. PR-336-81·

The attached Proposed Decision of the Administrative Law

Judge is hereby adopted by the New Motor Vehicle Board as its

Decision in the above entitled matter.

This Decision shall become effective forthwith.

ju£
IT IS SO ORDERED this·;2~· day of October, 1981 .

. .('; '/~/jA/'N'''' / ..
, ~f4/1:/ ~iA-' e...---
~.

KATHLEEN O. TURNER
President
New Motor Vehicle Board
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STATE OF CALIFORNIA

NEW MOTOR VEHICLE BOARD

VESPA AT THE BEACHES,

In the Matter of the Protest of

VESPA OF AMERICA CORPORATION,

Protest No. PR-336-81

. PROPOSED DECTSION

Respondent.

Protestant,

v s ,

)
)
)
)
)
)
)
)
)
)
)

---------------)

Proc'edural Bac'kc:rrOUbd

1. By letter dated May 11, 1981, Respondent, Vespa of

America Corporation (Vespa of America), 355 Valley Drive,

Brisbane, California, gave notice to Protestant, Vespa at the

Beaches, Inc., 1556 Garnet Avenue, Pacific Beach, that Vespa

of America intended to relocate Vespa of San Diego from its

present location of 643 G Street, San Diego, to 3716 El Cajon

Boulevard, San Diego.

2; The New Motor Vehicle Board (Board) received notice

from Vespa of America of the proposed relocation on May 13,

1981.

3. A protest was filed by Vespa at the Beaches, pursuant

to Vehi.cle. .cod.e. .5.ec.ti.on 3062',1/ on May 26,1981.

1. All references are to the California Vehicle Code unless
otherwise indicated.



4. A hearing was held in San Diego. before Anthony

M. Skrocki, Administrative Law Judge of the Board on July

20-24, 1981 •. Protestant, Vespa at the Beaches, wa§ r.ppresented

by Frank Gallagher, in propria persona. Respondent, Vespa of

America, was represented by William L. Burnell of Borgerding,

Peterson, McGrath, and Burnell. ..\

Issues Presented

5. Vespa at the Beaches contends there is good

cause for not relocating Vespa of San Diego in that:

a. The relocation would jeopardize the

perIT.anent investment of Vespa at the

Beaches; (3063 (1»

b. The relocation would have an adverse

effect on the retail motor vehicle

business and the consuming public in

the relevant market area; (3063 (2)

c. The relocation would be injurious to

the public welfare; (3063 (3»

d. The franchisees of Vespa of America in

the relevant market are providing adequate

competition and convenient consumer care for

owners of Vespa products including adequate

motor vehicle sales and service facilities,

equ.ipment, supply of vehicle parts and

qualified service personnel; (3063 (4»

and

(

\



e. The relocation would have an adverse

effect upon competition and therefore

would not be in the public interest.

(3063 (5))

Findings of Fact

Facts Pertaining to Whether the Relocation Would
Jeopardize the Permanent Investment of Vespa at

the Beaches

6. Vespa at the Beaches is a single-line motor scooter

dealer and is a multi-line Moped dealer~/

7. Vespa at the Beaches was established in 1976.

8. On August I, 1977, Frank Gallagher (Gallagher)

and William Cramer (Cramer) purchased Vespa at the Beaches

from Paul Morris (Morris). At the time of the purchase

Vespa at the Beaches was a Vespa motor scooter de~lership

and a Vespa, Puch, and Peugeot moped dealership.

9. The purchase price Gallagher and Cramer paid

Morris was ~80,OOO. This represented payment of $45,500 for

"good will" with the balance including equipment, inventory,

and assumption of the lease.

10. At the time of pu£chase, Gallagher and Cramer were

equa], owners of the bus.iness with each equally responsible

for the indebtedness incurred in connection. with the pu~chase.

2. The Board's jurisdiction does not extend to.moped
franchises.

\



11. On August 3, 1979. Gallagher bought out Cramer's

interest in Vespa at the Beaches.

Gallagher's total cost of acquir ing full ownership .of .

Vespa at the Beaches was in excess of $90,000.

12. vespa ·at the Beaches' facility ·is leased for

a five-year term which commenced April 17, 1980. The rent

is $700 per month and the lease includes a cost-of-living

escalator provision. Under the terms of the lease, Vespa at

the Beaches is obligated to maintain and repair the premises,

and pay all utility charges and taxes. The property cannot

be used for other than the sales and service of mopeds,

scooters and related business purposes without the written

consent of the lessor.

13. In addition to the Vespa products, Vespa at the

Beaches currently carries Peugeot, Puch, Motobecane

and Murray mopeds. Vespa at the Beaches also rents mopeds.

14. Gallagher is a distributor of Murray mopeds,

although at present he has no other Murray franchisees.

15. In 1979 Vespa products accounted for about 30

percent of the sales volume of Vespa at the Beaches, In 1980,

the Vespa percentage increased to approximately 50 percent,

and in 1981 Vespa product sales are accounting for approxi­

mately 75 percent of Vespa at the Beaches' sales.

16. Of the 50 scooters and mopeds on display at

Vespa at the Beaches, 35 R£e Vespa products. All of the 80

--4--
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vehicles stored in the Vespa at the .Beaches' rented warehouse

are Vespa products.

17. Sixty to seventy percent of the Vespa at the Beaches'

parts inventory are Vespa parts. Sixty to eighty percent of

the accessories· inventory are Vespa products.

18. Vespa at the Beaches made a profit in 1979 and 1980.

Vespa at the Beaches did not make a profit in the first six'

months of 1981.

19. At the time of the hearing Vespa at the Beaches had

been out of trust to Vespa of America for approximately six

months. Vespa at the Beaches currently owes Vespa of America

in excess of $20,000 for vehicles Vespa at the Beaches had

sold.

20. Vespa of San Diego is owned by James V. Pastore

and his son, James R. Pastore. The Pastores purchased a 50

percent interest in the business in September 1977 for

approximately $50,000 and acquired the other 50 percent interest

in January 1978 by assuming $10,000 of the former owner's

liabilities.

21. Vespa of San Diego operates two facilities. One is

at 635 G Street in downtown San Diego. The other is at 265

Third Avenue, Chula Vista. The downtown store's relocation is

the subject matter of this dispute.

22. The Chula Vista store was opened by the Pastores

in 1980.

23. The father, James V. Pastore, isa real estate broker

and provides the capital. James R. Pastore .(Pastore) manages

both stores.

--5--



24. Vespa of San Diego sells Vespa products and Motobecane

and Puch mopeds.

25. Vespa of San Diego's lease on the current premises

expired on March I, 1979. Since that time, Vespa of San Diego

has been renting on a month-to-month tenancy. On May 4, 1981,

Vespa of San Diego was notified that it must vacate the premises

as of July 31, 1981.

26. Vespa of San Diego is out of trust to Vespa of

America but, like Vespa at the Beaches, continues to receive

inventory from Vespa of America.

27. The Pastores have entered into a written lease for

the proposed facilities. The rent for the proposed facilities

will be $3,000 per month, compared to $1,100 paid for the old

facility.

Facts Pertaining to the Effect on
the Retail Motor Vehicle Business
and the Consuming Public in the
Rel:evah·t Marke·t Area: [§. 3063' (2 )]

28. During the 1979 gas crisis, scooter and moped sales

were good and scooters were on allocation to the ,dealers due

to a high demand. Since the middle of 1980, scooter and moped

sales have declined and the attrition rate of Vespa dealers has

greatly increased in San Diego County and nationally.

29. Vespa of America is making no attempts to repl~ce

dealers which close and has no plans for adding new dealers in

the foreseeable future.

30. Other than Vespa of San Diego and Vespa at the Beaches,

there are no other Vespa dealers in the relevant market area.

--6--
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31. There are three other Vespa dealers in San Diego

County. These are Moped Motors in El Cajon,. Vespa of Encinitas

in Encinitas and a dealer in Oceanside.

32. Moped Motors is also out of trust to Vespa of·

America. Its inventory of Vespa vehicles has been repossessed

by Vespa of America and no longer receives inventory from

Vespa of America.

33. Vespa of Encinitas is out of trust to Vespa of

America. Its inventory has not been repossessed, but it is

unable to purchase additional inventory from Vespa of America

because of its outstanding debts.

34. No evidence was introduced pertaining to the

financial condition of the Vespa dealer in Oceanside.

35. Lambretta is the only other motor scooter make

sold in the San Diego area. There are three Lambretta dealers

in the San Diego area including Moped Motors in El Cajon. The

other Lambretta dealers are located in Pacific Beach (as is

Vespa at the Beaches) and in Chula Vista (as is one of the

locations of Vespa of San Diego).

/ /

/ /

--7--



Facts Pertaining to Whether the
Relocation--Would be "Injurious--to­
-the- Public- We-1far-e -[§ 3063: (:3)] -

36. Vespa of America considers both Vespa at the Beaches

and Vespa of San Diego to be excellent dealers compared to

other Vespa dealers in the Southern California area. Vespa

of San Diego and Vespa at the Beaches are number land 2

in sales in the Southern California area.

37. The following chart indicates the number of motor

scooter sales made by Vespa at the Beaches and Vespa of

San Diego.

( 1

VESPA AT THE BEACHES

Registered in San Diego Metro
Registered in North County
TOTAL REGISTERED

VESPA OF SAN DIEGO

Registered in San Diego Metro
Registered in North County
TOTAL REGISTERED

1979

29
13
42

68
3

71

1980

43
S

48

37*
2

39

1981 through
JU-ly 1

26
1

27

26**

---

*
**

38.

7 of which were from the Chula Vista store
13 of which were from the Chula Vista store

Vespa of Encinitas (located in what is referred to

as North County) opened in 1979. The Oceanside Vespa dealer

(also in North County) opened in October, 1980.

39. The 1979 allocation system enabled Vespa of San

Diego to receive 124 scooters and Vespa at the Beaches to

receive only 66. Since 1979 was a period of high demand, the

additional inventory enabled Vespa of San Diego to outsell

--8--



Vespa at the Beaches. During 1980,. Vespa at the Beaches outsold

Vespa of San Diego, and in 1981, .the dealerships are approxi­

mately equal in scooter sales if sales made by both of Vespa

of San Diego's locations are combined.

40. Although scooter sales are remaining f.airly constant, .. "I

moped sales of all makes are down from 50 percent to 70 percent

compared to 1979.

41. Vespa at the Beaches' moped sales are down from an

average of 40 per month to 10 or 12 per month.

42. Due to high interest rates and a tight money supply,

approximately 90 percent of the credit applications submitted

in behalf of Vespa at the Beaches' potential customers are

rejected by the financial institutions.

43. Moped Motors (El Cajon) is located approximately

20 miles from the present downtown location of Vespa of San

Diego. If Vespa of San Diego relocates to the proposed

location, the distance will decrease to about 12 miles.

44. Moped Motors opened in May of 1978. Moped Motors

carries Vespa and Labretta scooters as well as six makes of

mopeds.

45. The chart below indicates the number of vehicles

sold by Moped Motors for the years indicated.

Year

1979

1980

1981
(year to date
through July)

Mop"ed' Mo"t"or's" "S"a'l'es

Total No. of Sales of Mopeds
'and SCbbt'e'r's'

800

600

200

n

Sales of
. Vespa" Products

300
(29 were scooters)

75
(29 were scooters)

35
(12 were scooters)



46. Between 1978 and 19.81, .Moped Motors expanded its

facility to almost twice its original size, but demand and

sales decreased.

Facts Pertaining to Whether Vespa Franchises
in the Relevant Market Area are Providing

Adequate Competition and Convenient Consumer
Care for Owners of. Vespa .Veh.i.cl.e s.

[§ '3063 (4)] , ... , ' . , , .

47. Vespa at the Beaches has a very. good high volume

service department. The dealership has a very good appearance

and an excellent location.

48. Vespa at the Beaches has three full time factory

trained service technicians and five work spaces.

49. During summer months, Vespa at the Beaches

averages 100 service repair orders per month (scooter and

moped). During winter months the volume drops to approximately

50 per month.

50. During slow periods, Vespa at the Beaches will

reduce the hours for all its employees rather than lay people

off in order to retain. their skills and maintain continuity.

51. Vespa at the Beaches presently has nine full-time

and part-time employees, including Gallagher. This compares

to 12 a year ago and 14 or 15 in 1979.

52. Vespa at the Beaches is open seven days a week.

53. Vespa of San Diego's current location is on a one­

way commercial street in a redevelopment area. Parking

availability consists of on-street, metered parking plus a

yellow zone and a public lot which charges $3.00.

--10--
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54. Vespa of San Diego's proposed facilities are. 1,000

square feet larger than its present facilities. The proposed

location has customer parking facilities and is in a better

location.

55. The service work for both the Chula Vista and

downtown stores is done in the downtown store. Customers'

vehicles are transported from the Chula Vista store to the

downtown store for service by a Vespa of San Diego pickup

truck.

56. Pastore is the only factory-trained technician at

Vespa of San Diego. The other service department employee is

certified to work on small engines. \

57. Vespa of San Diego is closed on Sunday. Pastore

is in the stores from 10:00 a.m. to 6:00 p.m. each day they

are open.

58. Although Vespa of San Diego's 1979 and 1980 sales

decreased in 1981, its service volume is up over the last

two years.

59. The following indicates the driving time and

distance between Vespa at the Beaches and the present and

proposed location of Vespa of San Diego.

Vespa at the Beaches
to Present Vespa of San Diego

Vespa at the Beaches
to Proposed Vespa of San Diego

/ /

. TIME

14 Min.
at 11:00 p.m.

17 Min.
a.t 6:00 a.m.

DRIVING DISTANCE

8.2 - 8.5 miles

11.2 - 11.4 miles

--11--



60. The following indicates the straight line distances

between the points indicated. (

Vespa at the Beaches to Present
Vespa of San Diego Downtown Location

Vespa at the Beaches to Proposed
Vespa of San Diego Location

Present Location of Vespa of
San Diego Downtown to Proposed
Vespa of San Diego LocatiOn

Present Location of Vespa of
San Diego Downtown to Vespa
of San Diego Chula Vista

Present Location of Vespa of
San Diego Downtown to Moped
Motors (El Cajon)

Proposed Location of Vespa of
San Diego Downtown to Moped
Motors (El Cajon)

Facts Pertaining to Whether
the Proposed Relocation will
Have an Adverse Effect Upon
Competition and Therefore
Would Not Be in the Public

Interest [§ 3063(5)]

Straight Line
Di·s·t·ance

7.72 miles

8.1 to 9.0

3.98 miles

6.63 miles

20 miles

12 miles

61. Vespa of San Diego .and Vespa at the Beaches are

the only Vespa franchisees in the relevant market area. The

businesses have existed at a distance of 7.72 miles from each

other in a straight line and 8+ miles in driving distance

(14 minutes driving time) for over five years.

--12--



62. Vespa of San Diego is presently located to the south

of Vespa at the Beaches. The proposed move will .take Vespa

of San Diego to the northeast of its present location. If the

relocation occurs, Vespa o£ San Diego will be southeast of

Vespa at the Beaches and further away than at pre.sent.

63. The proposed relocation will place Vespa of San

Diego closer to an area in which many of Vespa at the Beaches'

sales have been made.

64. The City of San Diego has in excess of 600,000

people.

65. Vespa at the Beaches' and Vespa of San Diego's

sales and service ,customers come from all areas of the county

with the majority of them coming from the City of San

Diego.

66. Vespa of San Diego is engaging in heavy discounting

of its Vespa vehicles from its present locations.

67. This price cutting could have an adverse effect on

vespa at the Beaches regardless of the location of Vespa of

San Diego.

'. Det·ermination of· Ts·sU·es

Protestant, Vespa at the Beaches, has failed to

establish that there is g~od cause for not relocating Vespa

of San Diego to the proposed location for the following reasons:

1. Vespa at the Beaches established that it

has permanency of investment but failed to

establish that its investment would be

jeopardized by the proposed relocation (§ 3063{l));

--13":-



2. Vespa at the Beaches failed to establish

that there would be an adverse effect on the

retail motor vehicle business and the consuming

(

public in the relevant market area. (§ 3063 (2));

3. Vespa at the Beaches failed to establish that

it would be injurious to the public welfare .for

Vespa of San Diego to be relocated. (§ 3063 (3));

4. Vespa at the Beaches failed to establish that

the proposed relocation would result in a decrease

in competition or a decline in consumer care for

the owners of Vespa products in the market area.

(§ 3063 (4) ); and

5. Vespa at the Beaches failed to establish that the

proposed relocation would have an adverse effect

on competition and therefore would not be in the

public interest.

Therefore, the following proposed decision is respectfully

submitted:

The protest is overruled. Vespa of America is permitted to

relocate Vespa of San Diego to the proposed location.

I h~reby submit the foregoing which
constitutes my proposed decision in
the above-entitled matter, as a result
of a hearing had before me on the above
dates and recommend its adoption as the
decision of the New Motor Vehicle Board.

Dated: September 15, 1981

..~~.~'
Al#HONYM:KRocKI
Administrative Law Judge
New Motor Vehicle Board
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